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Section  1.  The  last  mode  of  conveying  real  property  is  by 
devise,  or  disposition  contained  in  a  person's  last  will  and  testar 
ment,  to  take  place  at  the  death  of  the  devisor.    The  word  devisa, 
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devise,  appears  to  be  derived  from  divide,  and  originally  meant 
any- kind  of  division  or  distribution  of  property.'  But  it  was  used 
to  denote  a  will  or  testament  so  early  as  in  the  time  of  Glan- 
ville,  who  says,  Potest  enim  quilibet  homo,  majoribus  debitis  non 
involutus,  de  rebus  suis,  in  infirmitate  sud  rationabilem  devisam 
facer e.  (a) 

'■  2.  It  is  generally  agreed,  that  the  power  of  devising  lands 
existed  in  the  time  of  the  Saxons  ;  f  but  upon  the  establishment 
of  the  Normans,  it  was  taken  away  as  inconsistent  with  the  prin- 
ciples of  the  feudal  law  ;  and  although  many  of  the  restraints  on 
alienation  by  deed  were  removed  before  Glanville  wrote,  yet  the 
power  of  devising  lands  was  not  allowed  for  a  long  time  after; 
partly  from  an  apprehension  of  imposition  on  persons  in  their  last 

moments ;  and  partly  on  account  of  the  want  of  that  pub- 
4*        lie  notoriety  which  the  common  law  requires  *in  every 

transfer  of  real  property.  It  is  therefore  said,  in  the  same 
chapter  of  Glanville  from  which  the  passage  in  the  preceding  sec- 
tion is  taken,  which  relates  to  personal  property  only,  that  no  one 
could  dispose  of  his  lands  by  will.  De  hcereditate  vero  nihil  in 
ultimd  voluntate  disponere  potest,  (b) l 

3.  The  power  of  devising  continued  however  as  to  socage  lands, 
situated  in  cities  and  boroughs,  and  also  as  to  all  lands  in  Kent, 
held  by  the  custom  of  gavelkind  ;  and  as  the  ancient  Saxon  laws 
are  supposed  to  have  remained  unaltered  in  Kent,  this  is  an  addi- 
tional proof,  that  lands  were  generally  devisable  in  the  time  of 
the  Saxons,  (c) 

4.  We  have  seen  that  a  power  of  devising  lands  was  indirectly 
acquired,  by  means  of  the  invention  of  uses,  and  this  power  ap- 
pears to  have  been  not  only  allowed  by  the  crown  and  the  legis- 
lature, but  even,  in  some  particular  instances,  to  have  received 
their  sanction ;  for  by  the  statutes  7  Hen.  VII.  c.  3,  and  14  &  15 
'Hen.  VIII.  c.  14,  persons  who  were  in  the  King's  service  in  the 

(a)  (Glanv.  lib.  7,  c.  5.) 

(b)  1  Inst.  1U  b,  n.  1,  2.    2  Inst.  7-  '  Wright's  Ten.  173.     Tit.  32,  c.  1. 

(c)  Lit.  s.  167.    Eob.  Gav.  234. 


[t  The  will  of  King  Alfred  is  preserved  in  a  Register  of  the  Abbey  of  Newminster, 
and  has  been  lately  printed  at  Oxford.] 

1  Glanv.  lib.  7,  c.  1,  5.  See  also,  Spence  on  the  Equitable  Jurisdiction  of  Chancery, 
Vol.  I.  p.  20,  136.    4  Kent,  Comm.  Lect.  68,  sec.  1,  p.  501-505. 
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wars  were  allowed  to  aliene  their  lands,  for  the  performance  of 
their  wills,  without  license,  or  fine  for  alienation,  (a) 

5.  The  practice  of  devising  the  use  of  lands  carried  the  power 
of  disposing  of  real  property  much  further  than  was  consistent 
with  the  nature  of  tenures.  It  tended  to  deprive  the  lords  of 
their  wardships,  profits  of  marriages,  and  reliefs ;  and  the  King 
of  his.  primer  seisin,  livery,  and  fines  for  alienation ;  which  con- 
stituted a  considerable  part  of  the  ancient  revenue  of  the  crown. 
This,  together  with  many  other  inconveniences  that  flowed  from 
the  doctrine  of  uses,  was  removed,  by  the  statute  27  Hen.  VIII. 
which,  uniting  the  legal  seisin  of  the  land  to  the  use,  effectually 
toot  away  the  power  of  devising,  (b) 

6.  The  inconveniences  which  attended  this  restraint  on  the 
disposition  of  lands  by  devise,  induced  the  legislature,  In  a  few 
years  after,  to  give  to  every  proprietor  of  land  a  power  to  devise 
a  portion  of  it.  For  this  purpose  an  act  was  passed,  32  Hen.  VIII. 
intituled,  "  The  Act  of  Wills,  Wards,  and  Primer  Seisins,"  re- 
citing, that  persons  of  landed  property  could  not  conveniently 
maintain  hospitality,  nor  provide  for  their  families,  the  education 
of  their  children,  or  the  payment  of  their  debts,  out  of  their  goods 
and  movables ;  it  therefore  enacts,  that  all  and  every  person 
and  persons,  having  manors,  lands,  tenements,  or  heredi- 
taments, may  give  and  dispose  of  them,  as  well  by  *last  *  5 
will  and  testament  in  writing,  as  by  any  act,  executed  in 

their  lifetime,  in  the  following  manner :  if  they  held  in  socage, 
they  might  devise  the  whole ;  and  if  they  held  of  the  King,  or 
of  any  other  person,  by  knight  service,  they  might  devise  two 
parts,  or  as  much  as  should  amount  to  the  yearly  value  of  two 
parts  in  three,  in  certainty,  and  by  special  divisions,  so  as  it 
might  be  known. 

7.  By  the  stat  34  and  35  Hen.  VIII.  c.  5,  intituled  "  The  Bill 
concerning  the  Explanation  of  Wills,"  reciting  that  several 
doubts,  questions,  and  ambiguities  had  risen  upon  the  statute 
32  Hen.  VIII.  it  was  enacted,  (s.  3,)  that  the  words, "  estate  of  inher- 
itance," used  in  that  statute,  should  mean  only  an  estate  in  fee 
simple.  And  it  was  further  enacted,  (s.  4,)  "  That  all  and  singu- 
lar person  and  persons,  having  a  sole  estate  or  interest  in  fee 
simple,  or  seised  in  fee  simple,  in  coparcenary,  or  in  common  in 

(a)  Tit.  11,  c.  2.  (6)  Idem. 

1* 
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fee  simple,  of  and  in  any  manors,  lands,  tenements,  rents,  or 
other  hereditaments,  in  possession,  reversion,  or  remainder,  or  of 
rents  or  services  incident  to  any  reversion  or  remainder,  shall 
.have  full  and  free  liberty,  power,  and  authority  to  give,  dispose, 
will,  or  devise,  to  any  person  or  persons,  (except  bodies  politic 
and  corporate,)  by  his  last  will  and  testament  in  writing,  as 
much  as  in  him  of  right  is  or  shall  be,  all  his  said  manors,  lands, 
tenements,  rents,  and  hereditaments,  or  any  of  them,  or  any 
rents,  commons,  or  other  profits  or  commodities  out  of,  or  to  be 
perceived  of  the  same,  or  out  of  any  parcel  thereof,  at  his  own 
free  will  and  pleasure." 1 

8.  Under  the  authority  of  the  above  statutes,  no  more  than 
two  thirds  of  lands  held  by  knight  service,  either  of  the  King, 
or  of  a»  subject,  could  be  devised.;  but  in  consequence  of  the 
abolition  of  military  tenures,  and  the  conversion  of  knight  service 
and  all  the  other  old  modes  of  holding  lands  into  common 
socage,  the  operation  of  these  statutes  was  extended  to  all  free- 
hold estates  in  fee  simple. 

9.  The  statutes  of  wills,  being  in  the  affirmative,  were  held  not 
to  take  away  the  custom  of  devising ',  and  formerly  it  was  of 
importance,  in  many  cases,  to  resort  to  the  custom  of  devising, 
as  being  most  beneficial  for  the  devisee.  But  now,  the  two 
powers  being  assimilated  and  made  for  the  most  part  commen- 
surate, it  can  seldom  happen  that  it  should  be  necessary  to  call 

in   aid  the  power   by  custom ;  though  it  is  possible,  as 
6*         where  *the  custom  enables  an  infant  of  fourteen,  or  a 
feme  covert,  to  devise  lands,  (a) 

10.  The  idea  of  a  devise  of  land  was  evidently  taken  from 
the  Testament  of  the  Roman  law,  which  was  at  all  times  allowed 
in  England,  with  respect  to  personal  property.  But  the  power 
of  devising  lands,  being  given  by  positive  statutes,  is  only  coex- 
tensive with  the  words  of  those  statutes.     A  devise  is  therefore 

(a)  1  Inst.  Ill,  n.  4.    3  Eep.  35. 


1  The  language  of  the  earlier  Statutes  of  Wills  in  Massachusetts  and  New  Hampshire, 
and  of  the  present  statutes  of  Rhode  Island  and  Alabama,  so  far  as  concerns  the  seisin 
of  the  testator,  is  in  substantial  conformity  to  this  statute  of  Hen.  8.  See  the  obser- 
vations of  Jackson,  J.,  in  Osgood  v.  Breed,  12  Mass.  530  ;  Alabama  Rev.  St.  1823, 
p.  883,  §  2 ;  R.  Island  Rev.  St.  1844,  p.  231.  In  other  States,  the  power  of  devising  is 
more  broadly  given.     See  infra,  ch.  3,  §  37,  note. 
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founded  on  different  principles,  and  governed  by  different  rules, 
from  a  testament,  which,  in  the  English  law,  is  only  an  instru- 
ment to  transmit  personal  property  ;  for  a  devise  is  considered, 
not  so  much  in  the  nature  of  a  testament,  as  of  a  conveyance, 
declaring  the  uses  to  which  the  land  shall  be  subject  after  the 
death  of  the  devisor. 

11.  The  word  ''•  testament"  in  the  Roman  law,  was  applied  only 
to  dispositions  which  contained  the  institution  or  appointment 
of  an  heir,  who  was  to  take  all  the  property  of  the  testator  ;  and 
the  Homan  lawyers  observe,  that  a  testament  might  be  made  in 
five  words  —  Quinque  verbis  potest  quis  facere  testamentum ;  ut 
dicat,  Lucius  Titius  mihi  hares  esto.  (a)  All  other  dispositions,  in 
which  there  was  no  heir  named,  were  called  codicils,  or  dona- 
tions in  contemplation  of  death  ;  but  the  English  law  does  not 
admit  of  these  distinctions,  for  a  devise  does  not  necessarily  imply 
the  appointment  of  a  general  heir,  or  a  disposition  of  all  the  tes,- 
tator's  lands,  but  only  those  which  are  particularly* mentioned ; 
and  the  residue  descends  to  the  heir,  as  if  no  such  partial  devise 
had  been  made. 

12.  It  has  been  already  stated,  that  wills,  made  in  execution  of 
powers,  are,  in  fact,  appointments  of  uses ;  but  still  that  they  have 
all  the  essential  qualities  of  wills,  or  devises  of  land,  (b) 

13.  A  codicil,  of  which  the  name  only  is  taken  .from  the 
Roman  law,  is  a  supplement  to  a  devise,  or  an  addition  made  by  a 
testator  to  his  will,  and  of  which  it  is  considered  as  a  part,  being 
intended  to  alter  or  explain,  or  to  make  some  addition  to,  or  sub- 
traction from,  the  former  dispositions  of  the  testator. 

14.  A  person  may  therefore  make  several  wills,  of  different 
parts  of  his  lands,  or  of  distinct  estates  and  interests  therein. 
He  may  also  make  several  codicils,  altering,  explaining,  adding 
to,  or  subtracting  from  what  was  before  devised ;  or  devising 
a  part  of  his  estate  not  disposed  of  by  any  former  will  or 
codicil;  *and  the  law  will  annex  such  codicil  or  codicils  *7 
to  his  will,  and  consider  the  whole  as  one  instrument. 

'  15.  The  law  has  not  prescribed  any  particular  form,  in  which  a 
will  or  codicil  must  be  made  :  so  that  any  ivriting,  by  which  the 
intention  of  a  person  appears,  to  give  or  dispose  of  his  lands, 

(a)  (Dig.  lib.  28,  tit.  5, 1.  1.)  (J)  Tit.  32,  o.  17. 
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after  his  decease,  though  in  the  form  of  a  deed,  will  be  consid- 
ered as  a  good  devise,  (a) 

16.  C.  Whitham,  by  indenture  made  between  him  of  the  one 
part,  and  Orbel  and  Skin  of  the  other  part,  declared  his  inten- 
tion to  raise  portions  for  his  children,  and  to  pay  his  debts  ;  and 
thereby  settled  his  lands  on  Orbel  and  Skin,  in  trust  to  sell  the 
same,  &c,  and  made  them  executors,  to  the  uses  aforesaid  ;  and 
signed,  sealed,  published,  and  declared  this  to  be  his  last  will,  in 
the  presence  of  several  witnesses.  The  Court  of  Chancery  de- 
clared this  to  be  a  good  will,  (b) 

17.  In  a  modern  case,  which  will  be  stated  hereafter,  Lord 
Loughborough,  Mr.  J.  Buller,  and  Mr.  J.  Wilson  held,  that  a 
deed  poll,  which  was  intended  to  operate  after  the  death  of  the 
person  who  made  it,  and  who  had  already  published  his  will,  to 
which  it  referred,  should  be  considered  as  a  codicil,  (c) 

.  18.  In  the  case  of  a  devise  of  lands,  the  freehold  is  transferred 
to  the  devisee  before  entry;  and  he  may  enter  without  the  assent 
of  the  devisor's  heir,  to  whom  nothing  descends.  If  the  devisor's 
heir  should  enter  on  the  lands  devised,  the  devisee  may  bring  an 
ejectment  against  him,  which,  however,  is  his  only  remedy.  And 
those,  to  whom  lands  are  given  by  devise,  are  said  to  take  in  the 
nature  of  purchasers ;  though  the  bounty  of  the  testator  is  the 
only  consideration  supposed  in  a  will.  But  it  is  settled  that  a 
devisee  may  disagree  to,  and  disclaim  a  devise ;  in  which  case 
nothing  will  vest  in  him.  (d) 

19.  A  devise  imports  a  consideration  in  itself;  consequently 
there  cannot  be  a  resulting  use  upon  it ;  nor  can  it  be  averred  to 
be  to  the  use  of  any  other  but  the  devisee.  It  is  for  this  reason 
tha;t  a  devise  of  lands  cannot  be  averred  at  law  to  be  a  bar  to 
dower,  jointure,  or  any  other  right  or  interest  to  which  the 
devisee  may  be  entitled.  It  has,  however,  been  stated,  that  in 
equity  a  devise  is  sometimes  considered  as  a  satisfaction ;  and  it 
should  be  observed,  that  a  will  does  not  defeat  a  prior  voluntary 

conveyance,  (e) 
8  *  *  20.  Soon  after  the  Statute  of  Wills,  it  was  found  that 

(a)  (1  Jarm.  on  Wills,  ch.  2,  Perkins's  ed.)     [Bayley  v.  Bailey,  5  Cush.  245.] 
(6)  Hicksonu.  Whitham,  Finch.  R.  195.    Green  v.  Pronde,  1  Mod.  117.     Clymer  v.  Littler, 
1  Black.  R.  345.  (c)  Habergham  v.  Vincent,  6  T.  R.  92.    2  Vez.  204. 

(d)  1  Inst.  Ill,  a.    l.Show.  R.  71.    (2  Smith,  Leading  Cas.  403.)    Infra,  c.  8,  §  42. 

(e)  Tit.  6,  i>.  4,  s.  18.    Tit.  11,  c.  4.    Tit.  32,  c.  28,  s.  49. 
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the  power  of  devising  was  attended  with  some  very  material 
inconveniences  ;  for  creditors  by  bond  or  other  specialty,  which 
affected  the  heir,  provided  he  had  assets  by  descent,  were  de- 
frauded of  their  securities ;  not  having  the.  same  remedy  against 
the  devisee  of  their  debtor.  But  by  the  statute  3  Will,  and 
Mary,  c.  14,  it  is  enacted,  (s.  2,)  that  all  wills  and  testaments  shall 
be  deemed  and  taken,  only  as  against  creditor  or  creditors  by  bond 
or  other  specialty,  in  which  the  heirs  are  bound,  their  heirs,  suc- 
cessors, executors,  administrators,  and  assigns,  to  be  fraudulent 
and  utterly  void.  [By  the  third  section,  creditors  were  empowered 
to  bring  their  actions  against  the  heir  and  devisee  ;  and  by  the 
fourth  section  it  was  provided,  that  devises  for  payment  of  debts 
or  portions  for  the  child  or  children  of  any  person,  (other  than  the 
heir  at  law,)  in  pursuance  of  contracts  before  marriage  should  be 
valid.  i 

21.  There  were  some  cases  of  hardship  for  which  the  above 
statute  did  not  supply  a  remedy  ;  if  there  happened  to  be  no  heir, 
the  creditor  could  not  bring  his  action  against,  the  devisee  ;  and 
it  was  decided,  that  the  statute  only  applied  to  those  Cases  of 
specialty  debts,  for  which  actions  of  debt  could  be  brought, 
namely,  for  sums  certain,  but  that  it  gave  no  remedy  for  damages 
for  breach  of  covenants  or  contracts  under  seal,  (a) 

22.  The- statute  of  1  Will.  IV.  c.  47,  (b)  repeals  the  above 
statute  and  substitutes  other  enactments  in  its  stead :  by  this 
statute,  as  we  have  before  noticed,  the  devisee  is  placed  in  the 
same  situation  as  the  heir,  and  the  creditor  may  proceed  against 
the  devisee,  or  the  devisee  of  such  devisee,  and  not  only  in 
respect  of  bonds  and  covenants  for  sums  certain,  but  of  all 
other  specialties.  The  fifth  section  enacts  the  proviso  sect.  4,  of 
the  statute  of  Will,  and  Mary,  omitting  the  words,  "  other  than 
the  heir  at  law."  (c) 

23.  Mr.  Fonblanque  has  observed,  that  in  consequence  of  the 
fourth  section  of  the  statute  of  Will,  and  Mary,  bond  and  other 
specialty  creditors,  whose  demands  do  in  their  nature  affect  the 
lands,  are  still  liable  to  be  prejudiced  by  the  right  of  their  debtor 
to  devise  his  real  estate  ;  for  if  he  devise,  subject  to  the  pay- 
ment of  his  debts,  his  simple  contract  creditors  will  by  such 
devise  be   entitled  to   be   pa"id  pari    passu  with   his   bond   or 

(a)  Wilson  v.  Knubley,  7  East,  128.  (b)  §  3,  i,  6,  8.  (c)  Vol.  4,  p.  93, 
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9*         *  specialty  creditors  ;  because,  in  conscience,  their  debts 
are  to  be  equally  favored,  being  equally  due.  (a) 

24.  A  case  has  been  already  stated,  in  which  it  was  determined 
that  an  estate  in  reversion  is  within  this  statute ;  that  a  devise  of 
the  reversion  by  the  heir  of  the  obligor,  is  also  within  the  act ; 
and  that,  in  such  a  case,  the  lands  are  liable,  (b) 

25.  Persons  who  claim  lands  under  a  will,  having- the  law  on 
their  side,  are  entitled,  as  against  the  heir  of  the  devisor,  to  the 
aid  and  assistance  of  a  court  of  equity,  for  a  discovery  of  the 
deeds  and  writings  relating  to  the  estate  devised,  and  to  have  them 
delivered  up,  as  following  the  lands.  „  This  course  of  proceeding 
is  said  arguendo  to  be  founded  on  the  highest  reason  ;  for  other- 
wise, all  wills  of  land  might  be  disappointed,  and  the  heir  at  law, 
by  obtaining  possession,  and  getting  the  deeds  into  his  custody, 
unless  compelled  to  discover  and  produce  them,  in  order  to  make 
out  the  title  of  the  devisee,  might  defend  himself  at  law,  by  set- 
ting up  prior  incumbrances,  and  by  that  means  prevent  a  legal 
trial  of  the  validity  of  the  will,  and  totally  frustrate  the  intention 
of  the  testator,  (c) 

26.  A  devisee  is  also  entitled,  in  equity,  to  have  any  incum- 
brance which  may  be  on  the  devised  estate  paid  off  for  his 
benefit,  (d) 

27.  A  will  of  freehold  lands  need  not  be  proved  in  the  Eccle- 
siastical Court ;  although  that  is  usually  done ;  because  most 
wills  of  land  contain  also  a  disposition  of  personal  estate ;  for 
the  probate  of  such  a  will  cannot  be  given  in  evidence,  because 
the  proceedings,  so  far  as  they  relate  to  freehold  interests  in  land, 
are  coram  nonjudice ;  the  Ecclesiastical  Courts  having  no  power 
to  authenticate  such  instruments,  (e)1 

28.  It  is  therefore  frequently  necessary  to  produce  the  original 

(o)  Treat,  of  Eq.  B.  1,  u.A,  s.  14.    1  Bro.  C.  C.  311.     4  Ves.  550. 

(6)  Kynoston  v.  Clarke,  tit.  17,  s.  31.        (c)  Newcastle  v.  Pelham,  3  Bro.  Pari.  Ca.  460. 

(d)  Tit.  15,  o.  4,  s.  4.  (e)  Cro.  Car.  296,  346.    4  Burn's  Eeol.  Law,  195. 


1  In  the  United  States,  where  Courts  are  constituted  hy  statute,  with  general  power 
to  take  the  probate  of  wills,  the  statute  is  understood  to  confer  complete  jurisdiction 
over  the  probate  of  all  wills,  as  well  of  real  as  of  personal  estate ;  and  therefore 
to  render  their  decrees  conclusive  upon  this  subject,  in  any  other  Courts.  But  in 
New  York,  New  Jersey,  Maryland,  and  South'  Carolina,  the  English  rule  has  been 
followed.  See  1  Greenl.  Evid.  §  550  ;  2  Greenl.  Evid.  672*;  1  Jarm.  on  Wills,  21,  22, 
note  by  Perkins.    In  Maine,  Massachusetts,  Vermont,  Flprida,  and  several  other  States, 
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will,  and  for  that  purpose  to  get  it  out  of  the  Ecclesiastical 
Court,  in  which  it  was  proved^  and  in  such  a  case,  an  applica- 
tion must  be  made  to  the  Court  of  Chancery,  for  an  order  to  have 
the  will  delivered,  (a) 

29.  This  principle  does  not,  however,  apply  to  wills  of  chattels 
real,  or  terms  for  years,  because  they  vest  in  executors;  conse- 
quently they  must  be  proved  in  the  Ecclesiastical  Court,  having 
jurisdiction  where  the  lands  lie.  (&) 

(a)  1  Atk.  627.    4  Bro.  C.  C.  476.  (6)  Tit.  8. 

the  probate  is  made  conclusive,  by  statute.  In  Ohio,  it  is  made  conclusive  after  the 
lapse  of  two  years. 

[The  Courts  of  the  United  States  (i.  e.  the  Federal  Courts)  have  no  probate  jurisdic- 
tion. They  receive  the  sentences  of  the  Courts  to  which  the  jurisdiction  over  testa- 
mentary matters  is  committed,  as  conclusive  of  the  validity  and  contents  of  a  will. 
Fouvergne  v.  New  Orleans,  18  How.  U.  S.  470.] 
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CHAP.  II. 


WHO   MAY   DEVISE,   AND    TO   WHOM. 


Sect.  1.  Who  may  Devise. 

2.  Who  are  disabled  from  Devis- 

ing. 

3.  Infanta. 

6.  Married  Women. 

7.  Idiots  and  Lunatics. 

8.  Remooal  of  Disabilities  has  no 

effect. 
13.  To  whom  Lands  may  be  de- 
vised. 


Sect.,  14.   Unborn  Infants. 
16.  Married  Women. 
17-.  Aliens. 

18.  Bastards. 

19.  Persons  uncertain. ' 
20,'Bodies'Politic  cannot  be  De- 
visees. 

21.  Devisees  must  submit  to  the 
whole  Will. 


Section  1.  To  the  validity  of  every  devise,  it  is  necessary 
that  there  should  be  a  devisor,  capable  of  disposing  of,  and  a  de- 
visee or  devisees  capable  of  taking,  the  lands  devised.  With 
respect  to  the  persons  who  "are  capable  of  devising,  all  those  who 
have  a  power  of  disposing-  of  their  real  estates  by  any  conveyance 
inter  vivos,  may  dispose  of*them  by  will.1 

2.  With  respect  to  the  persons  who  are  disabled  from,  devising 
lands,  the  Statute  of  Wills  mentions  four  personal  disqualifica- 
tions to  the  power  of  devising.2 

3:  The  first  of  these  is  infancy ;  and  therefore  persons,  under 

the   age  of  twenty-one  years,  are  incapable  of  deyising  their 

lands.     But  rif  there  be  a  local  custom  that  lands  and  tenements, 

,  within  a  certain  district,  shall  be  devisable  by  all  persons  of  the 


1  In  England,  persons  attainted  of  treason,  or  convicted  of  felony,  are  incapable  of 
making  an  effectual  devise,  by  reason  of  the  forfeiture  of  their  estates.  :•  1  Roberts 
on  Wills,  p.  30,  31.  But  in  the  United  States,  that  incapacity  no  .longer  exists.  See 
ante,'  tit.  I,  §  67,  note;  tit.  29,  ch.  2,  §  20;  tit;  30,  §  11,  note;  Rankin  v.  Rankin, 
6  Monr.  531. 

2  The  subject  of  the  personal  disabilities  of  testators,  is  treated  by  Mr.  Justice 
Perkins  in  his  additional  chapter  3,  in  his  second  edition  of  Jarman  on  Wills,  Vol.  I. 
p.  28-80,  with  an  accuracy  of  discrimination  and  extent  of  research  which  will  richly 
reward  the  diligent  student's  perusal. 
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age  of  fifteen  years  or  upwards,  a  devise  of  such  lands  by  an 
infant  of  fifteen  will  be  good.3 

4.  An  infant  may  devise  the  guardianship  of  his  child,  by 
virtue  of  the  statute  12  Cha.  II.  c.  24 ; 2  and  it  has  been  con- 
tended, that  such  a  disposition  will  draw  after  it  the  land,  as 
incident  to  the  guardianship ;  but  this  point  has  not  been  deter- 
mined, (a) 

5.  Married  women  are  also  expressly  disabled,  by  the  Statute 
of  "Wills,  from  devising  their  lands.3    But  married  women  are  now 

(a)  Bedell  v.  Constable,  Vaugli.  177. 


1  In  the  States  of  Vermont,  Maryland,  Ohio,  Illinois,  and  Mississippi,  unmarried 
females  are,  by  statute,  made  capable  of  devising  their  estates  at  the  age  of  eighteen. 
See  LL.  Maryl.  Vol.  I.  p.  370,  ch.  101,  sub  ch.  1,  §  3,  Dorsey's  ed.;  Ohio  Eev.  St. 
1841,  ch.  59,  §  1,  ch.  129,  §  1  ;  Illinois  Eev.  St.  1839,  p.  686 ;  Mississippi  Eev.  St. 
1840,  ch.  36,  §  2 ;  Vermont  Eev.  St.  1839,  ch.  45,  §  V,  ch.  65,  §  1. 

2  This  provision  is  found  in  the  statutes  of  Connecticut,  New  York,  New  Jersey, 
Virginia,  North  Carolina,  Alabama,  Georgia,  Kentucky,  Tennessee,  and  Mississippi.  In 
the  statutes  of, Rhode  Island  and  Pennsylvania,  the  power  of  appointing  a  guardian  bv 
will  is  restricted  to  those  fathers  who  are  authorized  by  law  to  make  a  will.  In  the 
laws  of  Indiana,  Michigan,  Ohio,  Florida,  Arkansas,  Delaware,  Maine,  and  Massachusetts, 
the  language  is  general,  that  "  every  father,"  "  the  father,"  "  a  father,"  may  appoint  a 
testamentary  guardian  to  his  children.  But,  whether  fathers  under  age  are  empowered 
by  this  general  language,  is  not  known  to  have  been  judicially  determined.  See  infra,. 
§  5,  note.     See  also  2  Kent,  Com.  225. 

3  The  same  disability  is  expressed  in  the  statutes  of  Rhode  Island,  New  York,  New- 
Jersey,  Delaware,  Virginia,  Georgia,  Kentucky,  and  Indiana.  But  it  is  conceived  that  in 
these  States,  a  testamentary  disposition  of  her  estate  by  a  married  woman,  made  pur- 
suant to  >■  power  contained  in  a  marriage  settlement,  or  other  ante-nuptial  contract 
would  be  enforced  as  a  valid  appointment ;  those  statutes  being  merely  in  affirmance 
of  the  common  law ;  4  Kent,  Comm.  505,  506 ;  Osgood  v.  Breed,  12  Mass.  525,  530 ;, 
Marston  v.  Norton,  5  N.  Hamp.  205 ;  West  v.  West,  10  S.  &  E.  446. 

In  Missouri  and  Arkansas,  married  women  are  expressly  empowered,  by  statute,  to. 
devise  their  own  separate  estates,  if  so  authorized  by  an  "ante-nuptial  agreement  with 
the  husband.  In  such  cases,  the  disposition  would  seem  to  be  strictly  a  devise,  operat- 
ing directly,  and  proprio  vigore,  without  the  aid  of  chancery,  or  other  instrumentality. 

In  Massachusetts,  the  wife  is  authorized,  by  statute,  in  all  cases,  to  devise  and  dispose- 
of  her  estate  by  will,  if  the  husband  indorses  his  assent  thereon.  [Where  all  the  de- 
vises in  the  will  are  to  the  husband,  or  for  his  benefit  solely,  he  need»not  indorse  his 
assent  and  approval  thereon.  Stat.  1850,  ch.  200.  By  the  statute  of  1855,  ch.  304,, 
§  5,  it  is  provided,  that  "  any  woman  hereafter  married,  may,  while  married,  make  a 
will;  but  such  will  shall  not  deprive  her  husband  of  his  rights  as  tenant  by  the  curtesy, 
and  she  shall  not  bequeath  away  from  him  more  than  one  half  of  her  personal  property, 
without  his  consent  in  writing ;  and  any  woman  now  married,  may  make  a  will  of  her 
real  estate,  which,  however,  shall  not  deprive  her  husband  of  his  rights  as  tenant  by  the 
curtesy."]  In  Michigan,  also,  the  same  power  is  given  to  her,  provided  the  written, 
assent  of  the  husband  be  annexed  to  the  will,  and  signed,  attested,  and  proved  in  the 
VOL.    III.  2 
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frequently  enabled  to  dispose  of  lands  by  wills,  operating  as 
appointments  under  powers  contained  in  conveyances  to  uses,  (a) 
6.  A  woman  whose  husband  has  abjured  the  realm,  or 
14  *  who  *  has  been  banished  for  life  by  act  of  parliament,  may 
in  all  things  act  as  a  feme  sale ;  and  may  therefore  make 
a  will  of  her  lands,  (b) 

7.  The  two  other  disabilities,  which  are  eipressly  mentioned  in 
the  Statute  of  Wills,  are  idiocy,  and  nonsane  memory,  or  limacy. 
But  it  should  be  observed,  that  every  person  who  makes  a  will 
is  presumed  to  be  of  sound  understanding,  till  the  contrary  is 
proved  ;  so  that  the  onus  probandi  lies  on  the  other  -side,  (c) 1  , 

(a)  Tit.  32,  o,  IS.         (6)  1  Inst.  133  a,  3  Bulst.  188,    Portland  v.  Prodgers,  2  Vern.  104. 
(c)  Vide  Att.-Gen.  *.  Parnther,  3  Bro.  C.  C.  441. 


same  manner.  In  New  Hampshire,  a  married  woman  may  devise  her  real  estate;  but 
not  to  affect  injuriously  the  rights  of  her  husband.  In  Maine,  Connecticut,  Pennsylvania, 
and  Illinois,  married  women  are  in  express  terms  included  among  the  persons  author-  < 
ized  to  dispose  of  their  own  estates  by  will,  without  restriction.  In  Ohio,  the  general 
language  of  the  statute  is  understood  to  include  married  women ;  who  are  therefore 
held  capable  of 'devising.  Allen  v.  Little,  5  Ham.  65.  In  several  other  States,  the 
language  of  the  statute  is  equally  general,  giving  the  power  of  disposing  estates  by  will, 
to  "every  person,"  or  "all  persons,"  of  full  age  and  sound  mind;  but  whether  this 
general  language  has  been  adjudged  to  include  married  women,  is  not  certainly  known.~ 
By  the  former  statutes  of  Massachusetts  and  New  Hampshire,  this  power  was  given  to 
"  every  person  lawfully  seised,",  &c. ;  but  it  was,  held  not  to  include  married  women  ;  in 
the  former  State,  as  well  because  they  were  not  seised,  within  the  meaning  of  the 
statute,  as  on  general  principles  ;  but  in  New  Hampshire,  on  the  latter  ground  alone. 
Osgood  v.  Breed,  supra  ;  Marston  v.  Norton,  supra. 

See  Mich:  Rev.  St.  1846,  ch.  68,  §  1;  Misso.  Rev.  St.  1845,  ch.  185,  §  3;  Ark. 
Rev.  St.  1837,  ch.  157,  $2;  Conn.  Rev.  St.  1849,  tit.  14,  ch.  1,  §  1;  Pennsylvania 
Dunl.  Dig.  ch.  858,  §  7;  Mass.  Stat.  1842,  ch.  74;  N.  Hamp.  Stat.  1845,  ch.  169,  $  1  ; 
Maine  Stat.  1848,  ch.  73,  §  3  ;  Illinois  Rev.  Stat.  1839,  p.  686. 

In  all  the  States,  persons  of  full  age  and  sound  mind,  legally  capable  of  conveying 
their  estates  by  deed,  may  dispose  of  them  by  will. 

Where  a  married  woman  has  power,  by  an  ante-nuptial  settlement,  or  any  other 
agreement,  to  dispose  of  her  estate  by  will,  or  by  a  testamentary  appointment  in  the 
nature  of  a  will ;  the  instrument  disposing  of  the  estate  must  be  proved  as  a  will,  in  the 
Court  having  jurisdiction  of  the  probate  of  wills,  before  it  can  be  acted  upon  elsewhere. 
Osgood  v.  Bre*,d',  12  Mass.  533,  534 ;  Picquet  v.  Swan,  4  Mason,  461,  462 ;  Newbury^ 
port  Bank  a.  Stone,  13  Pick.  423  ;  Tappenden  v.  Welch,  1  Phillim.  353;  Temple,  v. 
Walker,  3  Phillim'.  394;  West  u.  West,  3  Rand.  373;  Ross,  v.  Ewer,  3  Atk.  1.60; 
Holman  v.  Perry,  4  Me.  496,  498. 

1  See  to  this  point,  Pettes  v.  Bingham,  10  N.  Hamp.  514;  Hoge  v.  Fisher,  1  Pet! 
C.  C.  R.  163;  Stevens  v.  Vancleve,  4  Wash.  262;  Brooks  v.  Barrett,  7  Pick.  99;  1 
Greenl.  on  Evid.  §  42 ;  Hix  v.  Whittemore,  4  Met.  545.  [See  ais0  Cilley  v.  Cilley,  34 
Maine  (4  Red.)  162;  Cramer  v.  Crumbaugh,  3  Md.  491  ;  Towns-hend  v.  Townshend, 
7  Gill.  10  ;  Trumbull  v.  Gibbons,  2  New  Jer.  117.] 
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8.  "Where  a  devisor  is  under  any  of  the  disabilities  before 
mentioned,  at  the  time  when  the  will  is  made,  it  is  absolutely 


But  if  a  state  of  insanity  is  once  proved  to  exist,  it  is  presumed  to  continue,  and  the 
burden  of  disproving  it  is  devolved  on  the  other  side;  unless  the  insanity  appears  to 
have  been  temporary  in  its  nature,  such  as  the  delirum  of  a  fever,  or  the  like.  Hix 
v.  Whittemore,  supra ;  Stevens  v.  Vancleve,  supra ;  Jackson  v.  Van  Dusen,  5  Johns. 
144;  Kinloch  v.  Palmer,  1  Bep.  Const.  Ct.  216;  1  Greenl.  on  Evid.  §  42;  Halley  v. 
Webster,  8  Shepl.  461 ;  Black  v.  Ellis,  3  Hill,  S.  Car.  Rep.  68. 

There  is  an  apparent  exception  to  this  rule,  in  the  case  of  the  probate  of  a  will ;  but 
it  will  be  found  to  be  rather  apparent  than  real.  In  such  cases,  the  proceedings  not 
being  according, to  the  course  of  the  common  law,  the  onus  prdbandi  on  this  point  is  not 
technically  presented  ;  but  the  issue  is  a  complicated  proposition,  involving  all  the  facts 
which  the  statute  has  made  essential  to  a  valid  will,  all  which  the  executor  in  pro- 
pounding the  will,  affirms  to  exist,  and  therefore  is  bound  affirmatively  to  show.  This 
he  does,  in  the  matter  of  sanity,  by  the  affinnative*answer,  given  in  general  terms  by 
the  attesting  witnesses,  to  the  formal  question  always  put  to  them  on  such  occasions, 
namely,  whether,  in  their  opinion,  the  testator  was,  at  that  time,  of  sound  and  disposing 
mind  and  memory.  This  slight  proof,  aided  as  it  is  by  the  legal  presumption  in  favor 
of  sanity,  is  sufficient  to  devolve  on  the  other  party  the  burden  of  proving  the  contrary. 
The  opinions  held  by  learned  Judges  on  this  point  have  been  collected  by  Mr.  Perkins, 
in  a  note  to  his  last  edition  of  Jarman  on  Wills,  Vol.  I.  p.  72,  which  is  here  transcribed.- 
"  In  Brooks  v.  Barrett,  7  Pick.  98,  99,  Parker,  C.^T.  said ; — '  By  our  Statute  of  Wills,  all 
such  instruments  must  be  offered  for  probate  in  the  Probate  Court,  and  the  subscribing 
witnesses  are  to  be  there  produced ;  and  these  witnesses  are  to  testify,  not  only  as  to  the 
execution  of  the  will,  but  as  to  the  state  of  the  mind  of  the  testator  at  the  time.' 
Without  such  proof  no  will  can  be  set  up..  And  this  agrees  with  the  English  law  on 
the  same  subject.  Powell  on  Devises,  70 ;  Wallis  v.  Hodgeson,  2  Atk.  56 ;"  Barry 
v.  Butlin,  1  Curteis,  637.  -'Being  proved,  however,  by  the  subscribing  witnesses  both 
as  to  its  execution  and  the  sanity  of  the#jgstator,  the  will  is  to  be  set  up  and  allowed, 
unless  the  party  objecting  disproves  the  facts  thus  established.  So  that  the  burden  of 
proof  shifts  from  the  executor  to  the  heir,  or  other  person  opposing  the  allowance  of 
the  will ;  but  in  this,  as  in  all  cases  where  there  is  an  affirmative  point  to  be  made  out 
by  one  party,  he  is  to  open  and  close  to  the  jury.  If  his  own  evidence,  that  of  the  sub- 
scribing witnesses,  is  deficient,  he  is  to  make  out  the  affirmative  from  the  whole  case ; 
if  he  makes  out  his  case  by  the  statute  evidence,  he  has  only  to  defend  against  the 
proof  of  insanity  produced  by  the  other  party.  And  having  produced  the  statute  evi- 
dence, if  the  case  is  made  doubtful  by  the  evidence  from  the  omer  side,  the  presumption 
of  law  in  favor  of  sanity  must  have  its  effect  on  the  final  decision.  Buckminster  v. 
Perry,  4  Mass.  395.' 

[The  law  on  this  point  in  Massachusetts  has  been  revised  in  the  recent  case  of 
Crowninshield  v.  Crowninshield,  2rGray,  524.  The  Court  say :  "  When  a  will  is 
offered  for  probate,  to  entitle  it  to  such  probate,  it  must  be  shown  that  the  supposed 
testator  had  the  requisite  legal  capacities  to  make  the  will,  to  wit,  that  he  was  of  full 
age  and  of  sound  mind,  and  that  in  the  making  of  it  the  requisite  formalities  have  been 
observed.  The  heirs  at  law  rest  securely  upon  the  statutes  of  descents  and  distribution, 
until  some  legal  act  has  been  done  by  which  their  rights  under  the  statutes  have  been 
lost  or  impaired. 
"  Upon  whom,  then,  is  the  affirmative  ?    The  party  offering  the  will  for  probate  says, 
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void ;  although  the  disability  be  removed  before  the  death  of  the 
devisor ;  for  the  party  must  be  capable  of-  devising-  at  the  time 
when  the  will  is  published. 


in  effect,  This  instrument  was  executed  with  the  requisite  formalities  by  one  of  Ml  age 
and  of  sound  mind ;  and  he  must  prove  it  5  and  this  is  to  be  done,  not  by  showing 
merely  that  the  instrument  was  in  writing,  that  it  bears  the  signature  of  the  deceased, 
and  that  it  was  attested  in  his  presence  by  three  Witnesses  ;  but  also  that  it  was  signed 
by  one  capable  of  being  a  testator,  one  to  whom  the  law  had  given  the  power  of  mak- 
ing disposition  of  his  property  by  will.     .     .     .     .'  ■       . 

"We  can  perceive*  no  shifting  of  the  burden  of  proof;  the  issue  throughout' is 
but  one  :  Was  the  testator  of  sound  mind  ?  And  the  affirmative  of  this  was  upon  the 
party  offering  the  will  for  probate.  Again ;.  that  issue  is  an  issue  of  fact,  and  is  to  the 
jury.  And  how  is  the  Court  to  determine  when  the  will. is  '  proved '  or  'sufficiently 
proved '.  by  the  subscribing  witnesses,  '  so  that  the  burden  of  proof  shifts  from  the , 
executor  to  the  heir?  '  It  is  a  question  of  the  effect  of  evidence,  and  could  only  be 
solved  by  probing  the  mind  of  each  juror.  Suppose  the  attesting  witnesses  are  divided < 
in'opiniori  ;  one  for  the  sanity  of  the  testator,  one  against,  the  other  doubtful ;  or  that 
two  testify  against  the  sanity  of  the  testator,  and  the  third  that  he  was  of  sound  mind, 
and  the  juvy  place  greater  confidence  in  the  means  of  observation,  intelligence,  judg- 
ment' and  integrity  of  the  one  than  of  the  other  two ;  or  that  all  three  testify  (a  case 
not  without  precedent),  so  far  as  it  is  matter  of  opinion,  irr  favor  of  the  sanity  of  the 
testator,  yet,  in  view  of  all  the  facts  and  the  circumstances  detailed, by  the, same  wit- 
nesses, the  jury  reach  a  very  different  conclusion.  If  there  could  be  a  shifting  of  the 
burden  upon  a  single  issue,  it  would  be  impossible  to  tell  when  the  burden  is  to  be 
transferred  from  the  one  party  to  the  other. 

"  It  is  quite  difficult  to  understand  what  was  meant  by  the  Court  when  they  said,  that 
'if  he  [the  executor]  makes  out  his  case  by^the  statute  evidence,  he  has  only  to  defend 
against  the  proof  of  insanity  produced  by  the  other  party.'  The  law  has  made  no  fur- 
ther distinction  between  the  attesting  and  other  witnesses,  than  that  the  opinions  of  the 
former  may  be  given  in  evidence}  and  even  this  distinction  does  not  extend'  to  profes- 
sional witnesses.  If  the  three  attesting  witnesses,  being  comparative  strangers  to  the 
testator,  and  called  in  for  the  mere  purpose  of  witnessing  the  will,  testify  that,  so  far  as 
they  saw,  the  testator  was  of  sound  mind?;  and  the  attending  physicians,  familiar  with 
the  facts  and  with  the  history  of  the  party,  testify  that  he  was  insane;  the  law  attaches 
no  "peculiar  weight  to  the  testimony  of  the  former  as  against  the  latter.  Still  less 
does  it  give  it  any  such  preponderance  as  to  shift  the  burden  of  proof.  The  issue,  after 
the  evidence  is  all  in,  is  pl-ecisely  the  same  that  it  was  at  the  beginning, — Was  the  tes- 
tator of  sound  mind  1 — an  issue  in  its  very  nature  incapable  of  division. 

"  Nor  does  the  existence  of  a  general  presumption  that  men  are  sane  change  the 
burden  of  proof.  It  may  stand  in  the  stead  of  proof;  it  may  make  &  prima  facie  case; 
where  the  question  of  sanity  is  made,  it  may  render  necessary  greater  weight  of  evi- 
dence in  him  who  seeks  to  impeach  it;  but  it  does  not  change  the  burden  of  proof. 
But  when  the  evidence  is  in,  on  the  one  side  and  the  other,  the  issue  still  continues  as 
before :  and  he,  to  whose  case  the  proof  of  such  sanity  is  necessary,  has  the  burden. 
To  use  the  language  of  the  Court  in  Powers  v.  Russell :  '  Where  the  proof  on  both 
sides  applies  to  one  and  the  same  proposition-  of  fact,  the  party,  whose  case  requires  the 
proof  of  that  fact,  has  all  along  the  burden  of  proof;  though  the  weight  in  either  Bcale 
may  at  times  preponderate.'     13  Pick.  76. 
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9.  A  man  of  full  age  declared,  in  the  presence  of  several  wit- 
nesses, that  his  will,  made  when   he  was   under  age,  should 

"  But  we  are  by  no  means  satisfied  that,  in  relation  to  wills,  there  is  any  legal  pre- 
sumption, in  this  Commonwealth,  of  the  sanity  of  the  testator.  If  such  presumption 
exists,  no  proof  that  the  testator  was  of  sound  mind  would  be  necessary,  until  those 
opposing  the  will  had  offered  some  evidence  to  impeach  it.  The  presumption  of  sanity 
would  be  sufficient,  until  there  was  something  to  meet  it.  Yet  our  cases  uniformly  hold 
that  the  party  seeking  probate  of  the  will  must  produce  the  attesting  witnesses  to  show 
not  merely  the  execution  of  the  instrument,  but  the  sanity  of  the  testator  at  the  time  of  its 
execution.  And  such  has  been,  we  think,  the  uniform  practice  in  the  Probate  Courts,  and 
in  this  Court  sitting  as  the  Supreme  Court  of  Probate.  These  cases  were  decided,  and 
this  practice  grew  up,  under  the  explicit  language  of  the  stat.  of  1783,  ch.  24,  §  1,  which 
provided  that  'every  person  lawfully  seised  of  any  lands,  &c,  of  the.  age  of  twenty-one 
years  and  upwards,  and  of  sane  mind,  shall  have  power  to  give,  dispose  of  and  devise 
the  same.'  The  language  of  the  Revised  Statutes  is  to  the  same  effect :  '  Every  person 
of  full  age  and  of  sound  mind.'    Rev.  Sts.  ch.  62,  §§  1,5. 

"  There  are  strong  reasons  why  the  same  presumption  as  to  sanity  should  not  attach 
to  wills  as  to  deeds  and  ordinary  contracts.  Wills  are  supposed  to  be  made  in  extremis. 
In  point  of  fact,  a  largejproportion  of  them  are  made  when  the  mind  is  to  some  extent 
enfeebled  by  sickness  or  old  age.  It  is  for  this  reason  that  the  execution  of  the  will 
and  the  proof  of  its  execution  are  invested  with  more  solemnity  ;  the  statute  requiring 
it  to  be  attested  by  three  or  more  competent  witnesses ;  making  void  all  beneficial 
devises,  legacies  or  gifts  to  such  subscribing  witnesses ;  and  requiring  the  presence  of 
the  three  in  the  Probate  Court  for  its  proof,  unless  it  appears  by  consent  in  writing  of 
the  heirs  at  law,  or  other  satisfactory  evidence,  that  no  person  interested  intends  to 
object  to  the  probate  of  the  will.  Rev.  Sts.  ch.  62,  §§  6,  8,  15.  We  speak  of  what 
seems  to  be  the  rale  in  this  Commonwealth,  under  the  stat.  of  1783,  ch.  24,  and  the 
Rev.  Sts.  ch.  62. 

"  There  is,  no  doubt,  conflict  and  confusionin  the  authorities  on  this  point,  both 
in  England  and  in  this  country.  A  general  legal  presumption  doubtless  exists,  that  a 
man  is  sane,  till  there  is  evidence  to  the  contrary ;  and  upon  proof  of  the  execution  of 
a  contract,  or  of  a  deed,  no  proof  need  be  given  that  the  maker  was  of  sound  mind 
when  he  executed  it.  The  presumption  is  sufficient,  until  evidence  is  produced  to 
meet  it.  This  presumption  has  often  been  applied  to  the  proof  of  wills,  but  not  in  our 
own  courts.    Nor  is  the  rule  elsewhere  uniform. 

"  If  there  were  uniformity  in  the  English  decisions,  which  there  certainly  is  not,  we 
should  not  overlook  the  difference  between  the  English  Statute  of  Wills,  34  Hen.  8, 
ch.  5,  and  our  own.  Our  own  provides  that  'every  person  of  full, age  and  of  sound 
mind '  may  make  a  will ;  making  these  capacities  of  full  age  and  sanity,  of  the  nature 
of  conditions  precedent.  The  St.  of  Hen.  8,  enacts,  in  §  4,  that  '  all  and  singular 
person  or  persons  having  estate  or  interest  in  fee  simple,  &c,  in  lands,  &c,  shall  have 
full  and  free  liberty,  to  give,  dispose,  will  or  devise  to  any  person  or  persons,  &c,  by 
his  last  will  and  testament  in  writing,  as  milch  as  in  him  of  right  is  or  shall  be,  his  said 
lands,  &c.,  at  his  own  free  will  and  pleasure ; '  and  then,  by  §  14,  provides  that  '  wills 
or  testaments  made  of  any  lands,  &c,  by  any  woman  covert,  or  person  within  the  age 
of  twenty-fine  years,  or  by  any  person  de  nonsane  memory,  shall  not  be  taken  to  be 
good  or  effectual  in  the  law ; '  thus  making,  in  the  first  place,  a,  general  provision 
applicable  to  all  persons  whatsoever,  and  then  excepting  out  of  its  operation,  and  mak- 
ing ineffectual,  wills  of  persons  of  nonsane  memory.    If,  therefore,  it  were  the  uniform 

2* 
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stand ;  it  was  however '  adjudgedfthat  the  will  was  void,  on 
account  of  the  infancy  of  the  devisor  at  the  time  of  the  first 

construction  of  this  statute  that  when  a  will  was  -produced,  and  its  due  exeoution 
proved,  it  was  to  be  taken  to  be  good  and  effectual,  unless  for  some  of  the  causes  stated 
in  the  fourteenth  section  it  was  shown  not  to  be  good  or  effectual,  it  would  furnish  no 
precedent  for  the  construction  of  our  own  statute,  which  in  terms  limits  the  power  to 
persons  of  full  age  and  sound  mind. 

"  On  the  whole  matter,  we  are  of  opinion,  that  where  a  will  is  offered  for  probate, 
the  burden  of  proof,  in  this  Commonwealth,  is  on  the  executor  or  other  person  seeking 
such  probate,  to  show  that  the  testator  was,  at  the  time  of  its  execution,  of  sound  mind ; 
that  if  the  general  presumption  of  sanity,  applicable  to  other  contracts,  is  to  be  applied 
to  wills,  it  does  not  change  the  burden  of  proof;  that,  the  burden  of  proof  does  not 
shift  in  the  progress  of  the  trial,  the  issue  throughout  being  one  and  the  same  ;  and  that 
if,  upon  the  whole  evidence,  it  is  left  uncertain  whether  the  testator  was  of  sound  mind 
or  not,  then  it  is  left  uncertain  whether  there  was  under  the  statute  a  person  capable  of 
making  the  will,  and  the  will  cannot  be  proved."] 

"In  Gerrish  v.  Nason,  22  Maine,  438,  440,  441,  Whitman,  Ch.  J.,  said:  'The 
power  to  make  wills,  and  the  manner  of  executing  them,  and  their  efficacy,  depend 
upon  certain  special  provisions  of  statute  law.  One  of  which  is,  that  every  person  of 
sound  mind,  and  of  the  age  of  twenty-one  years,  may  disposf  of  his  estate  by  will.' 
'  The  presumption,  that  the  person  making  a  will  was,  at  the  time,  sane,  is  not  the 
same  as  in  the  case  of  making  other  instruments ;  but  the  sanity  must  be  proved.'  In 
Barry  v.  Butlin,  1  Curteis,  637,  Mr.  Baron  Parke  said :  '  The  strict  meaning  of  the 
term  '  onus  probandi'  is  this,  that  if  no  evidence  is  given  by  the  party  on  whom  the 
burden  is  cast,  the  issue  must  be  found  against  him.  In  all  cases  this"  onus  is  imposed 
on  the  party  propounding  a  will :  it  is  in  general  discharged  by  proof  of  capacity,  and 
the  fact  of  execution.'  In  Harris  v.  Ingledew,  3  P.  Wms.  93,  Sir  Joseph  Jekyll,  M.R., 
said  :  '  It  must  be  observed,  that  the  proof  of  a  will  is  attended  with  more  solemnity 
than  that  of  a  deed  ;  the  former  being  supposed  to  be  made  when  the  testator  is  in  ex- 
■'trends,  and  therefore  in  equity  it  is  necessary  to  prove  the  sanity,  which  is  all  pre- 
sumed in  the  case  of  the  latter.'  '  Sanity  is  the  great  fact  which  the  witness  to  a  will 
has  to  speak  to,  when  he  comes  to  prove  the  attestation,  and  this  is  the  true  reason  why 
a  will  can  never  he  proved  as  an  exhibit  viva  voce  in  chancery,  though  a  deed  may  be  ; 
for  there  must  be  liberty  to  cross-examine  as  to  sanity.'  Shelford,  Lunacy,  283,  284  ; 
Hindson  v.  Kersey,  4  Burn,  Eccl.  Law,  102.  In  conformity  to  this  doctrine,  it  was 
-said  by  Lord  Chancellor  Hardwicke,  (Wallis  v.  Hodgeson,  2  Atk.  56,)  that  it  had  been 
determined  over  and  over  again  in  the  Court  of  Chancery,  that  it  must  be  shown,  that 
the  devisor  was  of  sound  and  disposing  mind  when  a  will  was  to  be  established  as  to 
real  estate ;  proving  that  it  was  well  executed,  according  to  the  Statute  of  Frauds  and 
Perjuries,  was  not  sufficient.' 

"  In  Comstock  v.  Hadlyme,  8  Conn.  261,  Williams,  J.,  said  :  '  The  real  question  to 
be  tried  was,  whether  there  was  a  valid  will ;  and  this  question  was  to  be  decided  in 
the  same  manner  as  if  it  had  not  been  decided  in  the  Court  of  Probate.  Those  who 
claim  under' the  will  must,  therefore,  take  upon  themselves  the  burden  of  proof;  and 
they  must  not  only  prove  that  the  will  was  formally  executed,  but  that  the  testator  was 
of  a  sound  and  disposing  mind.'    See  Harrison  v.  Rowan,  3  Wash.  C.  C.  582. 

"It  is  extremely  difficult  to  reconcile  all  the  observations  of  learned  Judges  on  this 
point.  In  Pettes  v.  Bingham,  10  N.  Hamp.  515,  Parker,  Ch.  J.,  said  :  'It  is  probably 
.usual,  in  Probate  Courts,  upon  proof  of  a  will,  to  inquire  of  the  subscribing  witnesses 
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publication.  But  if  the  will  had  been  republished,  after  the 
devisor  attained  his  full  age,  it  would  have  been  good,  (a) 

10.  It  is  the  same,  where  a  married  woman  makes  a  will,  and 
afterwards  becomes  a  widow  ;  for  the  will  was  void  in  its  incep- 
tion, (b) 

11.  Thus,  it  is  said  by  Lord  Keeper  Wright,  that  if  a  will  is 
made  by  a  feme  covert,  of  lands  of  inheritance,  to  J.  S.,  and  the 
baron  dies,  and  then  the  wife  dies,  though  her  intention  is  plain, 
and  though  after  the  decease  of  the  baron,  when  she  became 
sui  juris,  she  might  have  devised  the  lands  to  J.  S.,  or  by  a  re- 
publication have  made  the  former  will  good,  yet  it  was  not 
relievable  in  equity,  (c) 

12.  It  is  laid  down  by  Lord  Ch.  J.  Trevor,  that  if  a  man  be 

(a)  Hawe  v.  Burton,  Comb.  84.    1  Salk.  238.        (6)  11  Mod.  157.        (c)  2  Vern.  475. 

whether  the  testator  was  of  a  sound  and  disposing  mind  ;  but  it  seems  to  be  well  set- 
tled, that  every  man  is  presumed  to  be  sane,  until  there  is  some  evidence  shown  to  rebut 
that  presumption.' 

"In  Chandler  v.  Ferris,  I  Harrington,  454,  461,  Clayton,  Ch.  J".,  remarked  :  'We 
are  not  to  be  governed  by  the  question,  who  affirms  or  who  denies  the  issue,  but  where 
is  the  onus  p-obaridi.  The  burden  here  is  upon  the  caveators ;  they  da  not  deny  the 
execution  of  the  will,  but  set  up  insanity  and  such  an  influence  exercised  by  others 
over  the  testator's  mind  as  will  vitiate  the  will.  After  the  formal  proof  of  the  paper, 
the  executor  might  fold  his  arms  until  the  caveators  produced  something  to  overthrow 
his  case,  which  is  prBia  facie  established  by  the  production  of  the  will  and  the  inference 
of  law  in  favor  of  sanity.' 

"  In  Sloan  v.  Maxwell,  2  Green,  Ch.  580,  it  is  said  to  be  »  fixed  principle,  '  that 
whenever  the  formal  execution  of  a  will  is  duly  proved,  he  who  wishes  to  impeach  it 
on  the  ground  of  incompetency,  must  support,  by  proof,  the  allegation  he  makes,  and 
thereby  overcome  the  presumption  which  the  law  raises  of  the  sanity  of  the" testator.' 

"  On  a  trial  where  the  sanity  of  the  testator  is  in  question,  the  party  setting  up  the 
will  goes  forward  and  has  the  opening  and  close.  Comstock  u.Hadlyme,  8  Conn.  261 ; 
Brooks  v.  Barrett,  7  Pick.  94 ;  Ware  v.'  Ware,  8  Greenl.  42  ;  Phelps  v.  Hartwell,  1 
Mass.  71,  73,  and  note  ;  Buckminster  v.  Perry,  4  Mass.  593. 

"But  in  Delaware,  the  party  alleging  the  insanity  of  the  testa{pr  has  the  opening 
and  close,  where  he  does  not  deny  the  formal  execution  of  the  will.  Chandler  v.  Fer- 
ris, 1  Harrington,  460,  461 ;  Bell  v.  Buckminster,  and  Cubbage  v.  Cubbage,  lb.  notes. 

"  On  an  appeal  from  the  ordinary  to  the  Court  of  Common  Pleas,  in  South  Caro- 
lina, in  the  case  of  a  will,  the  matter  is  not  to  be  tried  de  novo.  The  appellee  having 
the  decision  of  the  Court  below  in  his  favor,  his  rights  are  held  to  be  fixed.  The  appel- 
lant files  a  suggestion,  setting  forth  the  proceedings  in  the  ordinary's  court,  and  then 
assigns  specifically  the  supposed  errors  of  the  judgment  of  that  Court.  The  appellant 
becomes  the  actor ;  he  affirms  the  truth  of  the  issues,  whether  on  the  question  of  sanity 
or  otherwise,  and  has  the  opening  and  close,  in  the  evidence  and  argument.  Souther- 
lin  v.  M'Kinney,  Kice,  35;  Tillman  v.  Hatcher,  Bice,  271."  See  also  1  Greenl.  on 
Evid.  §  77. 
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non  compos,  and  not  in  his  right  mind,  at  the  time  of  making 
his  will,  though  he  afterwards,  never  so  long  before  his  death, 
becomes  a  man  of  understanding,  and  sound  judgment  and 
memory,  yet  ,the  will  is  void,  and  can  by  no  means  be  made 
good,  because  he  wanted  the .  disposing  power  at  the  time  of 
malting  the  will,  (a) 

13.  All  natural  persons,  who  are  in  esse  at  the  time  when  a 
will  is  made,  and  who  are  capable  of  acquiring-  lands  by  pur- 
chase, such  as'infants,  &c,  may  be  devisees. 

14.  It  was  formerly  much  doubted,  whether  an  unborn 
15*      infant,  *but  in  ventre  matris,  could  be  a  devisee  in  a 
will.     It  is,  however,  now  settled,  that  such  a  devise  is 
good.1 

15.  A  person  devised  to  his  brother  Henry  Clarke  and  his 
assigns,  for  his  life,  remainder  to  the  use  and  behoof  of  all  and 
every  such  child  or  children  of  his  said  brother  as  should  be 
living  at  the  time  of  his  decease..  Henry  Clarke  died,  leaving 
several  children,  and  his  wife  pregnant,  who  was  delivered  seven 

(a)  11  Mod.  157. 


1  Posthumous  children  are  recognized  as  entitled  to  inherit ;  and'by  parity  of  reason 
may  be  devisees.  Such,  therefore,  is  now  the  settled  law  in  the  United  States,  as  well 
as  in  England.  See  ante,  tit.  16,  ch.  4,  §  13,  note  ;  tit.  29,  ch.  2,  §  10,  note.  [Hone  v. 
Van  Schaick,  3  Barb.  Ch.  R.  488.] 

In  many  of  the  United  States,  provision  is  made  by  statute,  for  the  case  of  children, 
born  after  the  making  of  the  will,  bnt  before  the  death  of  the  testator,  who  have  not 
been  advanced  by  him,  and  for  whom  no  provision  ha%  -been  made  in  the  will ;  their 
case  being  apparently  one  of  unintentional  pretermission.  These  are,  in  those  States, 
entitled  to  receive  their  distributive  share  Of  the  estate,  in  the  same  manner  as  if  the 
testator  had  died  intestate  ;  the  share  being  made  up  by  contribution  among  the  de- 
visees. Such  is  the  general  course  of  legislation  on  this  subject ;  though  the  methods 
of  carrying  the  provision  into  effect,  and  other  details,  and  qualifications,  are  somewhat 
varied  in  the  differeat  States.  See  Maine,  Rev.  St.  1840,  ch.  92,' §  18  ;  Massachusetts,  ■ 
Rev.  St.  1836,  ch.  62,  §  21,  22 ;  New  Hampshire,  Rev.  St.  1842,  ch.  56,  §  9  ;  Vermont, 
Rev.  St.  1839,  ch.  45,  $  25,  26 ;  Rhode  Island,  Rev.  St.  1844,  p.  232 ;  New  York,  Rev. 
St.  Vol.  II.  p.  125,  §  41,  3d  ed. ;  New  Jersey,  Rev.  St.  1846,  tit.  10,  ch.  10,  §  21 ;  Vir- 
ginia, Tate's  Dig.  p.  892,  893;  North  Carolina,  Rev.  St.  1836,  Vol.  I.  ch.  122,  §  16-24. 
[Johnson  v.  Chapman,  Busbee,  Eq.  213  ;  Dupree  v.  Dupree,  lb.  164.]  South  Carolina, 
St.  at  Large,  Vol.  V.  p.  107,  572;  Ohio,  Rev.  St.  1841,  ch.  129,  §  43,  44;  Michigan, 
Rev.  St.  1846,  ch.  68,  §  25,  26 ;  Kentucky,  Rev.  St.  1834,  Vol.  II.  p.  1539,  1540,  §  3 ; 
Indiana,  Rev.  St.  1843,  ch.  30,  $  10;  Illinois,  Rev.  St.  1839,  p.  689,  §  12;  Missouri, 
Rev.  St.  1845,  ch.  185,  §  11  ;  Mississippi,  Rev.  St.  1840,  ch.  36,  §  3,  4  ;  Arkansas,  Rev. 
St.  1837,  ch.  157,  §  11,  12.  And  see  4  Kent,  Comm.  524-526  ;  1  Jarm.  on  Wills,  107, 
note  by  Perkins. 
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months  after  of  a  daughter.     The  question,  was,  whether  the 
posthumous  child  took  any  thing  under  this  devise,  (a) 

Lord  Ch.  J.  Eyre  said,  it  was  plain,  on  the  words  of  the  will, 
the  testator  meant  that  all  the  children,  whom  his  brother  should 
leave  behind  him,  should  be  benefited.  But,  independent  of  this 
intention,  he  held  that  an  infant  in  ventre  matris,  who  by  the 
course  and  order  of  nature  was  then  living,  came  clearly  within 
the  description  of  children  at  the  time  of  his  decease.  Judgment 
was  given  accordingly. 

16.  A  married  woman  is  not  thereby  disabled  from  being  a 
devisee  in  a  will.  And  although  she  cannot  take  any  thing  from 
her  husband  directly  by  deed,  yet  neither  the  custom  of  devis- 

,  ing,  nor  the  Statute  of  "Wills,  disqualify  a  wife  from  being  the 
devisee  of  her  husband ;  because  the  devise  does  not  take  effect 
till  the  death  of  the  husband,  by  which  the  marriage  is  dissolved, 
and  they  cease  to  be  one  person,  (b) 

17.  Lord  Hardwicke  has  said,  there  is  no  rule  of  law,  or  upon 
the  Statute  of  Wills,  to  prevent  an  alien  from  taking  by  devise, 
although  it  is  a  matter  of  doubt  for  whose  benefit  be  is  enabled 
to  take,  (c) x 

18.  A  bastard  may  be  a  devisee' of  land,  but  he  must  have 
gained  a  name  by  reputation ;  and  therefore  a  devise  to  a  bastard, 
in  ventre  matris,  is  void,  for  he  cannot  have  acquired  a  name  by 
reputation  till  he  is  born,  (d) 2 

(a)  Doe  v.  Clarke,  2  Hen.  Black.  399.     1  Bro.  C.  C.  320,  S..C.    2  Ves.  673.    Thellusson 
v.  Woodford,  i  Ves.  334.    2  Veas.  &  Bea.  367. 
(J)  Lit.  s.  168.    1  Inst.  112  a.    (4  Kent,  Coram.  506.) 
(c)  2  Vez.  362.    (2  Kent,  Comm.  61.) 
{d)  1  Inst.  3  b.  &  n.  1.    Metham  v.  Devon,  infra,  c.  10,  §  35. 


1  In  most  of  the  United  States,  aliens  are  now  capable  of  holding  real  estate  for  their 
own  benefit.  See  ante,  tit.  1,  §  39,  note ;  Tit.  29,  ch.  2,  §  12,  note ;  Tit.  32,  ch.  2,  §  32. 
But  in  New  York,  an  alien  cannot  take  by  devise,  if  he  remain  an  alien  at  the  death  of 
the  testator.  New  York  Rev.  St.  "Vol.  II.  p.  118,  §  4,  (3d  ed.) ;  [Meakings  v.  Crowell, 
1  Selden,  (N.  Y.)  136;  Wadsworth  u.JMurray,  16  Barb.  601.] 

2  It  is  now  settled,  that  a  devise  to  an  illegitimate  child  in  ventre  matris,  without  refer- 
ence to  the  father,  is  valid,  if  the  mother  is  sufficiently  described.    Pratt  v.  Elamer,  , 
5  H.  &  J.  10.     And  see  Gardner  v.  Heyer,  2  Paige,  11;  Beachcroft  v.  Beachcroft, 
I  Madd.  234;  2  Kent,  Comm.  217,  (5th  ed.) ;  Earl  v.  Wilson,  17  Ves.  528.    In  this 
last  case  the  principle  of  this  rule  is  clearly  expounded. 

"Where  there  are  legitimate  children  to  answer  the  description  of  'children,'  the 
rule  of  law  is,  that  legitimate  children  only  can  take.  Bayley  v.  Mollard,  1  Iluss.  & 
My.  581 ;  Frazer  v.  Pigott,  1  Young,  354;  2  Williams,  Ex.  (2d  Am.  ed.)  803 ;  Shear- 
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19.  A  devise  to  a.  person  uncertain,  as,  to  such  of  the  daughters 
of  A  as  shall  marry  a  man  of  the  name  of  Norton,  is  good.  And 
a  devise  to  a  person  not  in  existence  at  the  time  when  the  will  is 
made,  as  to  the  first  son  of  A.  B.,  who  has  then  no  son,  may  be 
good,  by  the  way  of  remainder  or  expectory  devise,  (a) 

20.  Bodies  politic  and  corporate  are  expressly  disabled  by  the 
statute  34  &  35  Hen.  VIII.  c.  5,  s.  14,  from  taking  by  devise,  in 
conformity  to  the  spirit  of  the  laws  against  mortmain.  It  was, 
however,  formerly  held,  in  consequence  of  the  statute  43  Eliz. 

c.  4,  in  support  of  charitable  uses,  that  a  devise  to  a  cor- 
16  *      poration,  *for  a  charitable  use,  was  valid,  as  operating  in 

the  nature  of  an  appointment.     But  now,  by  the  statute 
9  Geo.  II.  devises  to  charitable  uses  are  rendered  void,  with  cer-  < 
tain  exceptions,  (b)  f  1  c 

(a)  Bate  v.  Amherst,  T.  Raym.  82.  Blackburn  v.  Stables,  2  Veas.  &  Bea.  367.  (2  Jarm. 
on  Wills,  259.)  (S)  Tit.  32,  o.  2,  {,35. 

man  v.  Angel,  1.  Bai.  Eq.  351 ;  Wilkinson  ».  Adam,  12  Price,  470  ;  Gardner  v.  Heyer, 
2  Paige,  11 ;  Ram  on  Wills,  ch.  6,  p.  50,  51 ;  Meredith  i>.  Parr,  2  Tounge  &  C.  (N.  S.) 
"V.  Ch.  525.  But  natural  children  may  take  under  this  description,  if  the  will 
itself  manifests  an  intent  to  include  theni  in  the  term  'children,'  either  by  express 
designation,  or  by  necessary  implication.  Wilkinson  v.  Adam,  1  Ves.  &  Bea.  462; 
'S.  C.  12  Price,  470.  The  proof  of  the  intent  to  include  natural  children  in  the  term 
'children,'  must  come  from  the  will  only;  extrinsic  evidence  being  inadmissible  to 
raise  a  construction  by  circumstances,  except  for  the  purpose  of  showing  that  illegiti- 
mate children  have,  at  the  date  of  the  instrument,  acquired  the  reputation  of  the  chil- 
dren of  the  testator,  or  the  person  named  in  the  instrument.     Wilkinson  v.  Adam, 

1  Ves.  &  Bea.  422;  Swaine  v.  Kennerley,  lb.  469;  Gardner  v.  Heyer,  2  Paige,  11 :  Col- 
lins v.  Hoxie,  9  Paige,  88;  Shearman  u.  Angel,  1  Bai.  Eq.  351.  See  also  Harris  v. 
Lloyd,  1  Turn.  &  Buss,  310 ;  Mortimer  v.  West,  4  Russ.  370;  2  Williams,  Ex.  (2d  ed.) 

804.  805 ;  4  Kent,  (5th  ed.)  413,  414  ;  Cooley  v.  Dewey,  4  Pick.  93 ;  Brewer  v.  Blaugher, 
14  Peters,  178 ;  Heath  v.  White,  5  Conn.  228.  An  illegitimate  child  may  take  by  par- 
ticular description,  before  its  birth.  Dawson  v.  Dawson,  Madd.  &  Geld.  292 ;  Ev#.ns  v. 
Massey,  8  Price,  22;  Gordon  v.  Gordon,  1  Meriv.  141 ;  2  Williams,  Ex.  (2d  Am.  ed.) 

805,  806."    2  Jarm.  on  Wills,  93,  (2d  Am.  ed.)  note  by  Perkins. 

In  South  Carolina,  a  devise  to  the  testator's  concubine,  or  his  bastard  child,  must  not 
exceed  one  fourth  of  his  clear  estate,  if  he  have  also  a  lawful  wife  and  children.  S.  Car. 
St.  at  Large,  Vol.  V.  p.  271.  • 

[  t  It  is  now  settled  that  the  following  testamentary  dispositions  to  charities  are 
•  within  the  operation  of  the  act  of  9  Geo.  2,  ch.  36,  (namely) :  I.  Money  charged  on 
real  estate.  Arnold  v.  Chapman,  1  Veil;  108.  II.  Money  produced  by  sale  of  real 
estate.  Att.-Gen.  v.  Weymouth,  Amb.  20;  also  14  Ves.  364;  6  Mad.  71.  III.  The 
vendor's  lien  for  purchase-money.  Harrison  v.  Harrison,  1  Russ.  &  M.  71.  IV.  Terms 
for  years.     Att.-Gen.  v.  Graves,  Amb.  155.     V.  Mortgages.     Att.-Gen.  v.  Meyrick, 

2  Vez.  44 ;  also  Johnston  v.  Swann,  3  Mad.  457,  467.  VI.  Money  given  to  exonerate 
land  in  mortmain.    Corbyn  v.  French,  4  Ves.  418,  427 ;  Waterhouse  v.  Holmes,  2  Sim. 
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But  the  king,  being  both  a  Dody.  politic  and  corporate,  is  inca- 
pable of  taking  by  devise. 


162.  VII.  Money  secured  on  turnpike  tolls.  Corbyn  v.  French,  ubisup.;  Knapp  v. 
Williams,  4  Vez.  430,  note.  And  VIII.  Money  secured  on  poor  and  county  rates. 
Finch  v.  Squire,  10  Ves.  41.  Thcrei  arc  the  following  exceptions  to  the  operation  of 
the  above  statute  :  I.  Where  the  testator's  direction  to  invest,  in  real  estate,  the  money 
destined  for  a  charitable  purpose,  is  merely  discretionary,  and  not  imperative.  Soresby 
v.  Hollins,  1  Highmore,  174;  Grimmett  v.  Grimmett,  Arab.  210;  Atf.-Gen.  v.  Goddard, 
1  Turn.  &  R.  348  ;  and  see  Johnston  v.  Swann,  ubi  sup.  II.  Land  or  money  to  be  in- 
vested in  the  purchase  of  land  for  the  benefit  of  Queen  Ann's  bounty.  43  Geo.  3,  c.  107  ; 
also  45  Geo.  3,  t.  84,  s.  3 ;  Amb.  636 ;  3  Ves.  734.  III.  Devises  and  bequests  for  pro- 
moting the  building,  &c,  of  churches,  &c.  43  Geo.  3,  c.  108.  IV.  Devises  by  freemen 
accord.ing  to  the  custom  of  London.  4  Bro.  C.  C.  409.  V.  Dcvis.es  of  real  estate  or 
money  to  be  realized  for  the  benefit  of  the  two  universities  of  Oxford  and  Cambridge, 
and  the  colleges  of  Eton,  Winchester,  and  Westminster.  Stat.  9  Geo.  2,  c.  36,  ss.  4,  5  ; 
Att.-Gen.  v.  Tancred,  1  Eden,  10;  3  Ves.  641 ;  1  Mer.  327.  VI.  Real  and  personal 
estate  in  Scotland.  Stat.  9  Geo.  2,  u.  36,  =.  6;  1  Bro.  C.  C.  570;  16  Ves.  330.  VII. 
Real  estate  in  Ireland.  1  Bro.  C.  C.  271 ;  14  Ves.  537.  VIII.  Real  estate  in  the  West 
Indies  and  the  colonies.  2  Mer.  143.  IX.  Money  to  be  applied  in  melioration  of  lands 
in  mortmain.  Amb.  373,  651  ;  8  Ves.'  186  ;  4Russ.  342.  X.  Money  to  be  laid  out  in 
erecting  a  monument.  1  Jac.  R.  180.  On  the  construction  of  the  stat.  9  Geo.  2,  c.  36, 
see  2  Rop.  Leg.  c.  19,  (ed.  1828,)  by  the  Editor  of  the  present  work.] 

1  In  the  United  States  it  is  understood,  that  every  corporation,  not  expressly  dis- 
qualified by  statute,  is  capable  of  taking  and  holding  real  estate,  as  well  by  devise  as 
by  deed  ;  corporations  being  deemed  "  persons,"  within  the  meaning  of  the  law.  The 
only  restrictions  are,  that  the  purpose  of  the  conveyance  be  not  foreign  to  the  objects 
for  which  the  corporation  was  created ;  and  that  the  value  of  its  lands  do  not  exceed 
the  sum  or  value  limited  in  its  charter.  2  Kent,  Comm.  283 ;  Ante,  tit.  1,  §  40,  note. 
And  see  Lumbard  v.  Aldrich.  8  N.  Hamp.  31 ;  Angcll  and  Ames  on  Corp.  ch.  5  ;  Rey- 
nolds v.  Starks,  5  Ham.  205 ;  7  Cowen  R.  540  ;  2  Cowen,  R.  664. 

The  only  statute  disqualifications  which  have  been  found,  are  these : — 

In-  New  York,  corporations  are  expressly  restrained  from  taking  by  devise,  unless 
specially  authorized  by  their  charter.  N.  York  Rev.  St.  Vol.  II.  p.  1 1 8,  §  3, 3d  ed. ;  Theol. 
Seminary  v.  Childs,  4  Paige,  419,422;  Wright  v.  Trustees  M.  E.  Church,  1  Hoffm. 
Ch.  R.*225  ;  4  Kent,  Comm.  507. 

In  Pennsylvania,  corporations  cannot  take  lands,  "  without  the  license  of  the  Com- 
monwealth."   Dunl.  Dig.  p.  567,  ch.  447,  §  1. 

In  Florida,  religious  societies  are  enabled  to  hold  "a  quantity  of  land  not  exceed- 
ing ten  acres  "  for  the  purpose  of  erecting  buildings  for  public  worship.  Thomps. 
Dig.  p.  279. 

In  Georgia,  persons  desirous  of  havfng  any  church,  camp-ground,  academy,  school, 
&c.  (specifying  divers  other  objects,)  may  receive  corporate  powers  from  the  Courts  ; 
but  are  prohibited  from  holding  "  any  property,  of  any  kind,  except  such  as  may  be 
absolutely  necessary  to  carry  into  effect  the  object  of  their  incorporation."  Geo.  Rev.  St. 
1845,  p.  372. 

In  some  few  other  States,  the  right  of  corporations  to  hold  any  property  is  recognized, 
but  not  beyond  the  limit  of  value  expressed  in  their  charter. 
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21.  It  is  laid  down  by  Lord  Talbot,  that  when  a  person  takes 
upon  him  to  devise  what  he  has  no  power  over,  upon  a  supposition 
that  his  devise  will  be  acquiesced  under,  the  Court  of  Chancery 
will  compel  the  devisee,  if  he  will  take  advantage  of  the  devise, 
to  take  entirely,  but  not  partially  under  it ;  there  being  a  tacit 
condition  annexed  to  all  devises  of  this  nature,  that  the  devisee  do 
not  disturb  the  disposition  which  the  devisor  has  made,  (a) 

22.  A  having  two  daughters,  B  and  C,  devised  lands,  whereof 
he  was  tenant  in  fee  simple,  to  B,  and  lands  of  which  he  was  only 
tenant  in  tail,  to  C.  It  was  held,  that  if  B  claimed  a  share  of  the 
entailed  lands,  she  must  relinquish  her  claim  to  the  fee  simple 

lands  devised  to  her:  for  the  testator  having  disposed  of 
*  17      *  his  whole  estate  amongst  his  children,  what  he  gave 

them  was  upon  an  implied  condition,  that  they  should  re- 
lease to  each  other,  (b) 

23.  A  person,  by  articles  previous  to  his  marriage,  agreed  to 
settle  lands  to  the  use  of  himself  and  his  wife  for  their  lives, 
with  remainder  to  the  use  of  the  heirs  of  their  bodies.  He  after- 
wards made  a  settlement,  which  was  not  pursuant  to  the  arti- 
cles •  and  on  the  marriage  of  his  son,  settled  other  lands  on  him 
in  the  usual  manner,  and  levied  a  fine  of  the  lands  comprised  in 
the  articles,  to  the  use  of  himself  in  fee.  By  his  will  he  devised 
part  of  those  lands  to  his  daughters,  and  the  rest  of  his  estates  to 
his  grandson.  Lord  Talbot  held,  that  the  grandson,  being  enti- 
tled to  the  lands  comprised  in  the  articles,  should  be  put  to  his 
election,!  whether  he  would  take  under  the  will,  or  the  arti- 
cles, (c) 

24.  Where  a  will  is  void  as  a  devise  of  land,  either  from  the 
incapacity  of  the  devisor,  or  from  its  not  being  duly  executed, 
and  is  good  as  to  personal  estate,  the  heir  may  however  take  a 
legacy  under  it,  without  relinquishing  his  right  by  descent;   be- 
ta) Forest,  R.  82. 

(&)  Noys  v.  Mordaunt,  2  Vern.  581.    Bor  v.  Bor,  3  Bro.  Pari.  Ca.  167.     Doe  v.  Cavendish, 
i  Term  Rep.  741. 
(c)  Streatfield  v.  Streatfield,  Forrest,  176. 

[t  Upon  the  doctrine  of  election  as  connected  with  testamentary  dispositions  of  real1 
and  personal  estate,  see  2  Roper's  Legacies,  ch.  23,  ed.  1828.]  (See  also  2  Story  Eq. 
Jur.  ch.  30,  and  1  Jarm.  on  Wills,  ch.  15,  2d  ed.  by  Perkins,  where  this  doctrine  is  very 
fully  discussed.) 
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cause,  as  to  the  land,  there  is  in  fact  no  disposition  of  it,  conse- 
quently no  election. 

25.  In  the  case  of  Hearle  v.  Greenbank,  the  daughter,  by  a  will 
made  when  she  was  only  nineteen  years  old,  gave  a  legacy  to  her 
heir  at  law,  and  disposed  of  the  real  estate  to  another  person  ; 
the  question  was,, whether,  as  the  will  was  void  as  to  the  land, 
and  good  as  to  the  legacy,  the  heir  should  have  the  land,  and  also 
the  legacy,  or  be  obliged  to  make  his  election,  (a) 

Lord  Hardwicke  declared  his  opinion,  that  the  heir  was  not 
obliged  to  make  his  election,  for  the  will  was  void ;  and  when  the 
obligation  arose  from  the  insufficiency  of  the  execution,  or  inva- 
lidity of  the  will,  there  was  no  case  where  the  legatee  was  obliged 
to  make  an  election,  for  there  was  no  will  of  the  land.  A  man 
devises  a  legacy  to  his  heir  at  law,  and  his  land  to  another ;  the 
will  is  not  well  executed  according  to  the  Statute  of  Frauds,  for 
the  real  estate ;  the  Court  would  not  oblige  the  heir  at  law,  upon 
accepting  the  legacy^  to  give  up  the  land. 

26.  But  where  the  heir  becomes  entitled  to  a  real  estate  by 
descent,  in  consequence  of  its  having  been  purchased  after 

the  *  execution  of  his  father's  will,  by  which  interests  are       *  18 
bequeathed  to  him,  he  cannot  take  both,  but  must  make  . 
his  election,  (b) 

27.  P.  Thellusson  devised  several  real  estates  to  trustees,  upon 
trust  to  accumulate  the  rents  to  a  certain  period  ;  and  directed, 
that  in  case  he  should  enter  into  any  contracts  for  the  purchase 
of  lands,  and  die  before  the  conveyance  thereof,  such  contracts 
should  be  carried  into  execution,  and  the  conveyance  be  to  his 
trustees,  upon  the  trusts  of  this  will.  He  also  devised  certain 
interests  to  his  son.  After  the  execution  of  his  will,  the  testator 
contracted  for  the  purchase  of  some  real  estates,  and  died  without 
republishing  his  will.  The  heir  claimed  the  lands  contracted  for, 
and  also  the  interests  given  him  by  the  will,  (c)  ^ 

Lord  Erskine.  —  "  The  prayer  of  the  bill,  filed  by  the  heir  at 
law,  with  reference  to  this  point,  is,  in  effect,  that  the  personal 
estate  of  the  testator  shall  be  applied  to  the  completion  of  these 
contracts,  directed  by  the  will  to  be  carried  into  execution  for  the 
benefit  of  the  heir  ;  and  that  he,  in  opposition  to  the  will,  may 

(a)  Tit.  32,  'c.  13.  (6)  Infra,  c.  3. 

(c)  Thellusson  v.  Woodford,  13  Ves.  209.    Vide  infra,  a  20,  \  58. 

VOL.   III.  3 
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take  as  heir  those  estates  so  contracted  for;  and  the  trustees  may 
stand  seised  to  his  use,' instead  of  the  uses  of  the  will.  I  give 
the  judgment  which  I  find  myself  bound  to  give,  with  some 
reluctance,  considering  this  will  as  dictated  by  feelings  not  alto- 
gether consistent  with  convenience.  But  this  appears  to  me  to 
be  a. case  of  election.  The  jurisdistion  exercised  by  this  Court, 
compelling  election,  may  be  thus  described.  A  person"  shall  not 
claim  an  interest  under  an  instrument,  without  giving  full  effect 
to  that  instrument,  as  far  as  he  can.  If  therefore  a  testator, 
intending  to  dispose  of  his  property,  and  making  all  his  arrange- 
ments under  the  impression,  that  he  has  the  power  to  dispose  of 
all  that  is  the  subject  of  his  will,  mixes  in  his  disposition  prop- 
erty that  belongs  to  another  person,  or  property  as  to  which 
another  person  has  a  right  to  defeat  his  disposition,  giving  to  that 
person  an  interest  by  his  will ;  that  person  shall  not  be  permitted 
to  defeat  the  disposition  where  it  is  in  his  power,  and  yet  take 
under  the  will :  the  reason  is,  the  implied  condition  that  he  shall 
not  take  both ;  and  the  consequence  follows,  that  there  must  be 
an  election :  for  though  the  mistake  of  the  testator  cannot  affect 
the  property  of  another  person,  yet  that  person  shall  not  take  the 
testator's  property,  unless  in  the  manner  intended  by  the  testator- 
"  This  is  the  proposition.  But  it  has  been  said,  that 
19  *  when  a  *  testator  by  his  will  attempts  to  give  that  which 
is  not  his  property,  but  which  he  supposes  to  be  his*,  form- 
ing his  different  dispositions  upon  that  mistake,  non  constat  what 
he  would  have  done,  had  he  been  aware  of  the  true  state  of  the 
circumstances.  The  best  answer  to  that  was  given  by  Lord 
Alvanley,  in  the  case  of  Whistler  v.  Webster  (a)  —  That  no  man 
shall  claim  any  benefit  under  a  will,  without  conforming,  as  far 
as  he  is  able,  and  giving  effect  to  every  thing  contained  in  it, 
whereby  any  disposition  is  made,  showing  an  intention  that  such 
a  th||g  shall  take  place  ;  without  reference  to  the  circumstances, 
whether  the  testator  had  any  knowledge  of  the  extent  of  his 
power,  or  not.  Nothing  can  be  more  dangerous  than  to  speculate 
upon  what  he  would  have  done,  if  he  had  known  one  thing  or 
another.  It  is  enough  to  say  he  had  such  intention ;  and  the 
Court  will  not  speculate  upon  what  he  would  have  done  in  the 
different  cases  put.     If  the  instrument  is  such  as  to  indicate 

(a)  2  Ves.  367. 
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what  the  intention  was,  the  only  question  is,  did  he  intend  the 
property  to  go  in  such  a  manner ;  not  whether  he  had  power  to 
do  so,  and  would  have  done  it,  had  he  known  he  could  not,  with- 
out a  condition  imposed  upon  another  person.  Whether  he 
thought  he  had  the  right ;  or,  knowing  the  extent  of  his  author- 
ity, intended  by  an  arbitrary  execution  of  power  to  exceed  it ; 
no  person  taking  under  the  will  shall  disappoint  it. 

"  In  every  case  of  election,  there  must  be  an  intention  to  dis- 
pose of  that,  over  which  that  person  has  no  power  of  disposition ; 
that  is  the  circumstance  that  creates  election.  The  testator,  with 
this  peculiar  object,  the  application  of  his  personal  estate  to  the 
acquisition  of  great  landed  property,  was  not  aware  of  the  dis- 
tinction between  real  and  personal  estate ;  and  therefore  con- 
ceived, that  under  this  direction  of  his  will  as  to  his  future  con- 
tracts for  purchases,  his  trustees  would  be  legally  seised  according 
to  the  uses  of  his  will.  As.  he  had  not  the  power  to  make  that 
disposition,  the  heir  takes  those  estates  that  cannot  pass  by  the 
will ;  but  the  testator,  not  being  aware  of  that,  gives  considera- 
ble interests  to  his  heir  :  but  gives  those  interests  under  the  con- 
ception that  the  whole  property  and  arrangement  were  subject  to 
his  control ;  and  upon  that  ground  the  principle  of  election  must 
prevail. 

"  In  Noys  v.  Mordaunt,  (a)  the  testator  imagined  he  had  power 
over  the  estate  which  was  in  settlement,  and  the  Lord 
Keeper  *put  the  decision  upon  the  implied  condition.  *20 
That  case  was  followed  by  Streatfield  v.  Streatfield,  (b) 
and  several  cases,  down  to  Sheddon  v.  (Goodrich,  (c)  The  diffi- 
culty, upon  a  plain  simple  principle,  occurred  in  the  case  of 
Hearle  v.  Greenbank.  (d)  But  I  do  not  apprehend  that  this  case 
will  be  embarrassed  by  that  decision.  Lord  Hardwicke  held, 
that  the  act  of  the  infant  had  no  effect ;  that  there  was  no  dis- 
position as  to  the  real  estate;  and  therefore  a  case  of  election 
did  not  arise. 

"  This  is  the  case  of  a  man  having  a  clear  right  to  dispose  by 
will,  both  of  his  real  and  personal  estate ;  but  his  disposition 
fails  as  to  these  real  estates,  by  his  ignorance  of  J;he  distinction, 
that  a  will  of  a  subsequent  date  was  necessary.  There  is,  there- 
fore, as  in  the  case  of  Hearle  v»  Greenbank,  no  will  that  can 
touch  these  real  estates.     As  to  the  case  of  a  devise  with  two 

(a)  Ante,  s.  24.  (b)  Ante,  s.  25.  (c)  8  Ves.  481.  (d)  Ante,  s.  27. 
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witnesses  only,  the  intention  is  as  plain  as  in  Noys  v.  Mordaunt : 
why  then  should  not  the  Court  say,  in  the  former  case,  the  inten- 
tion is  clear,'  but  cannot  as  to  the  real  estate  have  legal  effect, 
from  the  omission  of  a  third  witness  by  mistake :  as  in  the  other 
case,  the  divisor  attempts,  through  mistake,  to  devise  an  estate 
which  is  in  settlement,  or  belongs  to  another  person  ?  The  opin- 
ion of  Lord  Hardwicke  I  take  to  be  this  ;  a  devise  of  real  estate 
is  considered  as  a  matter  of  so  much  solemnity  and  importance, 
that  the  law  will  not  accept,  proof  of  the  act,  without  the  evidence 
of  three  witnesses.  If  not  so  proved,  it  is  nothing ;  it  cannot 
receive  notice.  The  intention  cannot  be  represented ;  for  it  can- 
not be  presumed,  and  there  is  no  evidence  :  the  will  not  being 
executed  with  the  solemnity  prescribed  by  the  law,  as  to  real 
estate,  cannot  be  read :  the  Court  cannot  see  any  devise  of  real 
estate  \  and  therefore,  as  the  estate  does  not  appear  to  be  devised 
away  from  the  heir,  no  act  appearing  to  be  done,  as  in  this  case 
the  act  does  appear  to  be  done  by  Mr.  Thellusson,  the  heir  can- 
not, in  that  case  be  put  to  election. 

"The  case  of  Hearle  v.  Greenbank  stands. upon  the  same 
ground  ;  an  infant,  under^the  statute  32  Hen.  VIII.,  not  having 
a  right  to  dispose  of  real  estate,  the  Court  cannot  look  at  the 
will.     It  is,  from  the  incapacity  of  the  person  who  frames  it,  con- , 
sidered  as  no  instrument. 

"  These  are  the  only  instances  in  which  the' principle  has  been 
limited.  It  cannot  be  argued  that  it  does  not  reach  an  heir  at 
law.  Lord  Hardwicke  would  not  put  the  case  of  an  heir 
21  *  at  law,  *by  way  of  illustration,  if  the  heir  could  not  under 
any  circumstances  be  put  to  election.  The  principle  of 
election  is  plain  and  intelligible ;  that  if  a  person  being  about  to 
dispose  of  his  own  property,  includes  in  his  disposition,  either 
from  mistake  or  not,  property  of  another,  an  implication  arises, 
that  the  benefit  under  that  will  shall  be  taken  upon  the  terms  of 
giving  effect  to  the  whole  disposition.  Mr.  Thellusson's  heir 
takes  these  estates,  as  if  his  father  had  not  made  a  will ;  but  my 
opinion  is,  that  he  cannot  also  take  what  is  given  to  him  by  the 
will.     He  mus^  therefore  elect."  (a) 

Upon  an  appeal  to  the  House  of  Lords,  the  order  was  con- 
firmed, (b) 

28.  Mr.  Vesey,  in  a  note  to  this  case,  observes,  that  the  case  of 

(a)  See  also  Churchman  v.  Ireland,  1  Rus.  &  Myl.  250,  et  lb.  244.  (J)  1  Dow,  249. 
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a  devise  to  the  heir,  of  an  estate  which  he  would  have  by  de- 
scent, if  no  will  was  made,  and  to  another  person,  of  an  estate  of 
which  the  heir  is  seised  in  his  own  right,  is  put  by  Sir  S.  Romilly 
as  said  to  be  a  case  of  election ;  and  that  Mr.  Sugden  had  found  a 
precise  decision  of  the  point  accordingly,  against  the  heir.  Anon. 
Gilb.  Eq.  Rep.  15.  And  in  that  instance  it  might  be  observed, 
the  heir  took,  not  under  the  devise,  but  by  his  better  title,  descent. 
The  devisor,  however,  devising  the  estate  to  him,  must  be  con- 
ceived to  be  aware  of  his  power  to  devise  it  away ;  and  the  con- 
dition was  accordingly  implied,  (a) 

(a)  9  Ves.  437.    Forrester  v.  Cotton,  1  Eden,  532. 
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CHAP.  III. 


WHAT    MAY    BE    DEVISED. 


Sect.     1.  Estates  in  Fee  Simple. 

4.  Estates  for  Lives. 

5.  Chattels  real. 

7.  Trust  Estates 

8.  Lands  contracted  for. 

13.  Mortgages. 

14.  Equities  of  Redemption. 

15.  Advowsons. 
17.  Rents. 

19.  Tithes.  - 

20.  Franchises. 


Sect.  23.  Contingent  Estates  and  In- 
terests. 
27.  Jbmi  Tenancies  not  devisable. 
,30.  Nor  Rights  of  Entry.  - 

32.  TAe  Devisor  must  be  seised 

or  entitled. 
37.  .ilrad  musi  continue   seised  or 
entitled. 

39.  Exceptions. 

40.  Tenancies  escheated. 

41.  And  Terms  for  Years. 


Section  1.  The  proper  subjects  of  a  devise  are  reaZ  estate; 
and  the  words  used  in  the  Statute  of  Wills  are,  "  manors,  lands, 
tenements,  rents,  or  other  hereditaments,  in  possession,  reversion, 
or  remainder ;  "  which  extend  to  every  species  of  real  property, 
whether  corporeal  or  incorporeal,  (a)1 

2.  Not  only  estates  in  fee  simple  absolute,  but, also  determinable 
fees,  and  base  fees,  are  devisable  under  these  statutes  ;  the  term, 
fee  simple,  being  taken  in  its  most  extensive  sense,  (b) 

3.  By  the  words  of  the  statute  34  &  35  Hen.  VIII.  c.  5,  s»  4, 
all  persons,  seised  in  fee  simple,  in  coparcenary,  or  in  common, 
may  devise  the  estates  which  they  hold  in  this  manner.  And  all 
persons  seised  in  fee  simple,  may  also  devise  any  rents,  commons, 
or  other  profits,  out  of,  or  to  be  perceived  of  the  same,  or  out  of 
any  parcel  thereof,  (c) 

(a)  (Infra,  '§  37,  note.)  (A)  3  Bulstf.  184., 

(c)  (George  v.  Green,  13  N.  Hamp.  521;  Osgood  v.  Breed,  12  Mass;  525.) 


1  In  Pennsylvania,  joint-tenancies  are  expressly  made  devisable,  by  the  Statute  of 
Wills.  In  Rhode  Island,  estates  tail  are  also  included  in  the  enumeration  of  devisable 
estates  ;  but  irr  Maryland,  they  are  excluded.  See  Dunlop,  Dig.  ch.  542,  §  1,  p.  570; 
E.  Island  Rev.  St.  1844,  p.  231  ;  LL.  Maryl.  Vol.  I.  p.  370. 
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4.  The  statute  34  &  35  Hen.  VIII.  only  extends  to  estates  in 
fee  simple,  and  therefore  did  not  enable  persons  to  devise  estates 
which  they  held  pour  autre  vie.     This  was  remedied  by 

the  *  statute  29  Cha.  II.  c.  3,  s.  12,  by  which  it  was  enacted,      *  23 
that  any  estate  pour  autre  vie  shall  be  devisable  by  will  in 
writing,  (a)1 

5.  As  to  chattels  real,  or  term  for  years,  they  might  always  have 
been  disposed  of  by  testament,  because  they  were  only  considered 
as  personal  estate.  But  where  a  person  acquires  a  term  for  years 
as  executor,  he  cannot  devise  it ;  for  immediately  on  his  death  it 
is  to  the  use  of  the  first  testator,  and  his  executors  have  it  as  ex- 
ecutors of  the  first  testator,  and  to  his  use.  (b) 

6.  Whenever  a  term  for  years  is  devised,  the  consent  of  the  ex- 
ecutor is  necessary  to  complete  the  title  of  the  devisee.  But  if  a 
term  be  devised  to  A  for  life,  remainder  to  B,  the  assent  of  the 
executor  to  the  devise  to  A  will  operate  as  an  assent  to  the  de- 
vise over  to  B,  and  vest  an  interest  in  him  accordingly,  (c) 

7.  As  uses  were  the  medium  through  which  lands  were  origin- 
ally devisable ;  so  trust  estates,  which  in  fact  are  uses  not  ex- 
ecuted by  the  statute,  are  now  devisable  ; 2  but  where  a  person 
has  only  an  equitable  interest  in  lands,  his  devise  of  them  amounts 
to  no  more  than  a  direction  to  those  who  have  the  legal  estate  in 
trust  for  him,  to  convey  it  according  to  the  devise,  (d) 

8.  Where  an  agreement  is  entered  into  in  writing  for  the 
purchase  of  lands,  and,  before  ■  a  conveyance  of  the  legal  estate 
is  executed,  the  purchaser  devises  the  lands  so  contracted  for, 
and  dies,  such  devise  will  be  held  good  in  equity  :  for,  although, 
according  to  the  strict  rules  of  law,  the  devisor  has  not  lands 
within  the  Statute,  of  Wills,  till  a  conveyance  of  the  legal  estate  is 
executed ; 3  yet  from  the  time  when  the  agreement  was  signed, 

(a)  Gawen  v.  Eamtes,  Cro.  Eliz.  804.  (J)  Bransby  v.  Grantham,  Plowd.  525. 

(c)  Wentw.  Ex.  e.  2, 19;   10  Kep.  4?,  b.  (<Z)  Tit.  12,  c.  1;  2  P.  Wims.  258. 

1  This  provision  has  been  enacted  in  several  of  the  United  States;  and  in  others  it  is 
involved  in  the  general  terms  of  the  Statutes  of  Wills. 

2  As  to  the  power  of  a  trustee  to  devise  the  trust  estate,  see  ante,  tit.  12,  ch.  2,  §  9, 
note;  4  Kent,  Comm. 538,  439;  2  Jarm.  on  Wills,  714-718,  Perkins's  ed. 

3  Equitable,  contingent,  and  reversionary  interests,  and  possibilities  coupled  with 
an  interest,  are  generally  devisable  in  the  United  States,  under  the  general  language 
of  the  Statute  of  Wills,  in  most  of  the  States.  See  infra,  §  37,  note ;  4  Kent, 
Comm.  512,  513.  Thus,  in  Maryland,  an  equitable  interest  has  been  held  devisable'. 
Carroll  v.  Norwood,  5  H.  &  J.  162.     So,  a  possibility  of  a  legacy's  vesting.    Spence  v. 
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the  vendor  is  considered  to  be  seised  only  in  trust  for  the  pur- 
chaser, who  in  equity  is  deemed  the  real  owner  of  the  lands,  and 
therefore  is  allowed  to  devise  them.  [The  will  cannot  of  course 
operate  so  as  to  pass  the  legal  estate,  which  will  either  descend 
to  the  heir  at  law  of  the  vendor,  or  pass  under  a  general  devise 
of  his  trust  estates.]  (a) 

9.  Where  an  agreement  for  the  purchase  of  land  is  not  to  be 
carried  into  execution  till  a  future  day,  and  before  that  day  the 
purchaser  makes  his  will,  the  lands  so  agreed  for  pass  by  such 

will. 

10.  By  articles,  dated  in  April,  1706,  it  was  agreed  between 
the  vendors,  and  the  agent  of  the  purchaser,  that  the  possession 
of  the  lands,  agreed  to  be  purchased,  should  be  delivered  at  the 

Michaelmas  following,  and  proper  conveyances  executed; 
24  *       and    *  the    agent  covenanted   that  the   purchase-money 

should  be  paid,  when  possession  was  delivered.  In  June 
following,  the  purchaser .  made  his  will;  and  the  question  was, 
whether  these  lands  passed  by  it.  (b) 

Lord  Cowper  decreed  that  they  did ;  and  upon  an  appeal  to 
Lord  Keeper  Harcourt,  it  was  argued  by  Sir  Joseph  Jekyll  and 
Mr.  Howe,  that  this  decree  ought  to  be  reversed.  They  took  a 
distinction  between  an  agreement  for  the  immediate  purchase  of 
lands,  and  such  an  agreement  for  the  future  purchase  thereof,  as 
this  was ;  they  agreed,  that  if  the  articles  had  been  for  the  pre- 
sent purchase,  of  the  lands,  the  vendor  would  immediately  have 
become  a  trustee  for  the  purchaser ;  and  then  a  devise  of  them 
would  have  been  good  in  equity ;  but  here  the  possession  was 
not  to  be  delivered  till  Michaelmas  following,  nor  was  any  money 
to  be  paid  before  that  time  ;  and  then  the  purchaser  had  no  power 
to  devise  them  sooner. 

(a)  Cha.  Ca.  39.    9'Mod.  78.    (Livingston  v.  Newkirk,  3  Johns.  Ch.  312,  316.) 
(6)  Greenhill  v.  Greenhill,  Prec.  in  Cha.  320.    (JTKinnon  v.  Thompson,  3  Johns.  Ch.  307, 
810.) 


Robins,  6  G.  &  J.  507.  So,  in  New  Jersey.  Den  v.  Mariners,  1  Spencer,  142.  [So 
in  South  Carolina.  Schmidt  v.  Schmidt,  7  Rich.  Eq.  201.]  In  Massachusetts,  a 
reversionary  and  contingent  interest ;  Austin  v.  Cambridgeport,  2  Pick.  215;  though 
expectant  on  the  determination  of  an  estate  tail.  Steel  v.  Cook,  1  Met.  281.  In 
New  York,  a  power  to  sell  lands,  coupled  with  an  interest.  Wright  v.  Trustees  M. 
E.  Church,  1  Hoffm.  204.  In  Delaware,  the  interest  of  a  devisee,  expectant  after 
an  executory  devise.    Kean  v.  Eoe,  2  Harringt.  103. 
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On  the  other  side  it  was  said,  in  support  of  the  decree,  that 
these  lands  were  bound,  immediately  from  the  execution  of  the 
articles ;  that  the  possession  not  being  to  be  delivered  till  a 
future  time,  made  no  difference  in  equity  ;  that  if  the  purchaser 
had-  died  before  Michaelmas,  the  equity  would  have  descended  to 
the  heir ;  and  he  might  have  brought  a  bill  against  the  executors 
to  compel  the  payment  of  the  purchase-money  out  of  the  per- 
sonal estate. 

Lord  Keeper  Harcourt  said  he  saw  no  reason  to  vary  the 
decree ;  he  thought  that  such  future  interest  was  devisable, 
as  well  as  if  it  had  been  in  possession;  that  the  lands  and 
money  were  mutually  bound  by  the  articles ;  and  affirmed  the 
decree. 

11.  Even  a  parol  agreement  for  the  purchase  of  lands,  which 
is  admitted,  so  as  to  be  binding  on  the  parties,  notwithstanding 
the  Statute  of  Frauds,  will  vest  such  an  interest  in  the  purchaser, 
as  he  may  devise  by  will,  (a) 

12.  In  the  year  1743,  a  parol  agreement  was  made  between 
Mr.  Brown,  as  agent  for  Mrs.  Hughes,  and  Messrs.  Potter  and 
Westley,  as  agents  for  the  archbishop  of  Canterbury,  for  the 
purchase  of  an  estate  in  the  Isle  of  Wight.  The  plan  and  par- 
ticulars of  the  estate  were  delivered  to  Westley,  and  on  the  7th 
June,  1744,  the  parties  met ;  a  price  was  fixed,  and  it  was  agreed 
by   parol,   that  the   purchase   should  be   completed  the 

*  Christmas  following.  In  July,  1744,  the  title-deeds  were  *  25 
delivered  to  Westley  to  abstract,  and  deliver  to  the  pur- 
chaser's counsel,  which  was  done  in  April,  1745.  The  further 
proceeding  was  interrupted  by  a  claim  of  one  Huxley  to  part  of 
the  estate ;  a  bill  was  filed,  and  it  was  referred  to  the  master  to 
inquire  into  the  contract,  who  reported,  in  February,  1746,  that 
it  was  a  beneficial  one ;  and  the  next  day  Westley  received  in- 
structions from  the  archbishop  to  draw  the  conveyances,  which 
he  did,  and  which  were  approved  of  on  behalf  of  the  arch- 
bishop ;  on  the  17th  September,  1746,  they  were .  carried  to  the 
archbishop,  who  returned  them  to  b>e  engrossed,  and  they  were 
actually  engrossed  in  his  lifetime,  but  were  not  executed,  as 
intended,  (b) 

The  archbishop  had  made  his  will  in  1745,- and  on  the  10th 

(a)  Tit.  32,  e.  3. 

(6)  Potter  v.  Potter,  1  Vez.  274,  437.    Langford  v.  Pitt,  (2  P.  Wras.  629,  infra,  §  38.) 
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April,  1747,  long  after  this  agreement,  be  made  a  codicil,  rati- 
fying and  confirming  his  will;  and  the  question  was,  whether 
the  estate,  thus  agreed  for,  should  pass  by  his  will  and  codicil,  (a) 
The  Master  of  the  Eolls  (Sir  J.  Strange)  said,  one  circum- 
stance was  wanting; .the  reducing, the  agreement  into  writing, 
according  to  the  Statute  of  Frauds ;  which  if  done  in  1744,  the 
estate  would  certainly  be  considered  as  the  archbishop's,  in 
equity,  from  that  time.  But  though  an  agreement  was  not 
reduced  into  writing,  and  signed  by  the  party,  yet  it  was  well 
known  that  if  confessed,  or  in  part  carried  into  execution,  it 
would  be  binding  on  the  parties,  and  here  was  the  fullest  ad- 
mission thereof.  And  as  the  will  was  republished  by  the  codicil, 
it  would  pass  this  estate,  (b) 

13.  If  a  mortgagee  devises  the  lands  mortgaged,  before  the  con- 
dition is  broken,  it  will  be  void  (as  a  devise  of  the  lands) ;  be- 
cause a  condition  is  not  devisable.  But  an  estate  in  mortgage 
may  be  devised  after  the  condition  is  broken ;  and  in  such  a  case, 
if  the  devisee  exhibits  his  bill  against  the  mortgagor,  to  foreclose 
him,  a  decree  will  be  made  accordingly,  (c) 1 

14.  An  equity  of  redemption,  being  in  some  respects  <  similar 
to  a  trust  estate,  has  always  been  considered  as  devisable.  And 
in  12  Cha.  II.  it  was  determined  by  the  Court  of  Chancery,  that 
where  a  person  seised  in  fee  had  mortgaged  his  estate,  and  after- 
wards devised    it,  the  equity  of  redemption  should   go  to  the 

devisee,  not  to  the  heir",  (d) 
26  *  *  15.  An  advowson  appendant  to  a  manor  will  of  course 

pass  by  a  devise  of  the  manor.  An  advowson  in  gross 
being  an,  hereditament,  is  also  devisable  under  the  Statute  of 
Wills ;  and  the  next  or  any  number  of  presentations  may  also  be 
devised ;  in  which  case,  the  devisee  may  either  present  himself, 
or  any  other  person,  (e) 

16.  Where  the  incumbent  of  a  church  had  the  inheritance  of 
the  advowson  in  him,  and  devised  the  next  presentation,  it  was 
held  good :   for  though  the  will  had  no  effect  till  the  death  of 

(a)  Cave  v.  Cave,  2  Eden,  139.  (6)  7  Ves.  274.    10  Ves.' 605.'  12  Ves.  197. 

in)  Tit  15,  c,  2.  (d)  Tit.  15,  o.  3.    Philips  v.  Hele,  1  Cha,  E.  101. 

(e)  Tit.  21.     Cleer  v.  Peacock,  Cro.  Eliz.  359.    Law  v.  Epis  Lincoln,  2  Black.  E.  1240. 


1  The  legal  estate  is  not  devisable  by  the  mortgagee,  until  foreclosure.     Infra,  ch. 
10,5135. 
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the  devisor,  yet  it  had  an  inception  in  his  lifetime,  and  that 
made  it  good,  (a) 

17.  A  rent  charge  is  devisable,  by  the  words  of  the  statute 
34  &  35  Hen.  VIII. ;  but  it  was  formerly  doubted,  whether  a  rent 
charge  in  esse,  issuing  out  of  gavelkind  lands,  and  having  com- 
menced within  time  of  memory,  was  within  the  custom  of  devis- 
ing ;  nor  was  it  settled  to  be  so,  till  the  time  of  Lord  Hale,  (b) 

18.  As  to  a  rent  service,  it  of  course  followed  the  nature  of 
the  reversion  or  seigniory  to  which  it  was  incident;  nor  was 
there  any  doubt  as  to  the  custom  of  gavelkind  extending  to  other 
rents,  if  they  had  existed  immemorially.  (c) 

19.  Tithes  impropriate  in  lay  hands  are  comprehended  under 
the  general  word  hereditaments,  in  the  Statute  of  Wills,  and  are 
therefore  devisable,  (d) 

20.  Lord  Coke  says,  that  hereditaments,  which  are  not  of 
any  yearly  value,  cannot  be  devised ;  and  therefore,  if  the 
King  grants  bona  et  catalla  felonum,  waifs,  estrays,  or  any  other 
kind  of  franchises  which  are  not  of  an  annual  value,  they  are 
not  devisable.'  But  that  franchises  of  a  certain  value,  and  not 
restrained  to  the  person  of  the  grantee  and  his  heirs,  may  be 
devised,  (e) 

21.  Franchises,  though  not  of  an  annual  value,  will,  however, 
pass  by  a  devise,  as  appurtenant  to  other  things  of  an  annual 
value. 

22.  Thus,  in  Butler  and  Baker's  case  it  is  said,  if  a  man,  seised 
of  a  manor,  to  which  court-leet,  waif,  estray,  or  any  other  hered- 
itament which  is  not  of  any  annual  value  is  appendant,  or 
appurtenant,  devises  the  manor  with  the  appurtenances,  these 
shall  pass  as  incidents  to  the  manor.  (/) 

23.  An  opinion  formerly  prevailed,  that  neither  contingent  re- 
mainders, nor  any  other  contingent  estates,  or  interests  in 
land,  *  could  pass  by  a  will  made  previous  to  their  vesting ;      *  27 
but  in  the  following  cases  they  have  been  held  to  be  de- 
visable, (g-) 1 

(a)  Penehyn  v.  Harris,  Cro.  Jac.  371.       • 

(J)  1  Inst.  Ill,  a,  n.  5.    1  Mod.  112.    Eob.  Gav.  79.  (c)  Idem.  (d)  Tit.  22. 

(e)  1  Inst.  Ill,  b.    3  Eep.  32,  b.  (/)  3  Eep.  32,  b. 

(g)  Fearne,  Cont.  Rem.  547.    Ed.  8. 

1  See,  accordingly,  supra,  §  8,  note,  and  cases  there  cited.  Shelby  v.  Shelby,  6  Dana, 
60 ;  Crnger  v.  Hayward,.2  Desau.  422. 
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24.  John  Selwyn  being  tenant  for  life,  with  remainder  to  his 
son  John  in  tail ;  the  father  and  son  joined  in  a  deed  of  bargain 
and  sale,  dated  20th  April,  1751,  to  make  a  tenant  to  the  pracipe, 
for  the  purpose  of  suffering  a  common  recovery ;  the  uses  of  which 
were  declared  to  be  to  the  father  for  life,  remainder  to  his  son  in 
fee.  Trinity  term  began  that  year  on  the  7th  of  June,  and  on 
the  8th,  John,  the  son,  made  his  will,  whereby  he  disposed  of  all 
his  real  estates ;  in  the  same  term  a  writ  of  entry  was  sued  out, 
returnable  quinden.  trin.,  which  was  the  17th  June,  and  the  re-, 
covery  was  completed  the  said  term.  John  Selwyn,  the  testator, 
died  soon  after  the  return  of  the  writ  of  entry  ;  and  the  question 
was,  whether  the  lands  comprised  in  the  recovery  passed  by  the 
wih\  it  having  been  made  before  the  return-day  of  the  writ  of 
entry,  (a) 

It  was  contended,  that  the  testator  had  only  a  future  executory 
use,  at  the  time  of  making  Ms  will,  not  a  present  use ;  for  the 
statute  could  not  draw  the  estate  to  the  use,  till  the  possibility, 
that  is,  the  completion  of  the  recovery,  had  actually  happened ; 
and  that  this  future  executory  use  was  not  devisable. 

The  Court  of  King's  Bench  certified  their  opinion  to  the-  Court 
of  Chancery,  that  the  lands  passed  by  the  will ;  and  Lord  Mans- 
field, in  a  subsequent  case,  is  reported  to  have  said,  that  if  the 
practice  of  the  Court  allowed  him  to  give  his  reasons,  he  was 
prepared  to  have  shown,  with  the  concurrence  of  his  brethren, 
that  all  contingent,  springing,  and  executory  uses,  where  the  per- 
son who  was  to  take  was  cerfainfi  so  that  the  same  might  be 
descendible,  were  devisable,  (b) 

25.  The  doctrine  laid  down  by  Lord  Mansfield,  has  been  fully 
confirmed  in  the  two  following  cases. 

Sir  James  Grubb  devised  all  his  real  estates,  in  trust  for  his 
son  James  ;  and  if  he  should  die  without  issue,  under  age,  then. 

(a)  Selwyn  v.  Selwyn,  2  Burr.  1131.    1  Black.  E.  222,  251.  (S)  1  Black.  R.  606. 


[t  But  where  the  person  is  uncertain,  the  ^state  cannot  be  devised  while  the  uncer- 
tainty continues.  Thus  if  lands  are  given  to  the  survivor  of  two  or  more  persons  in 
fee,  or  to  two  or  more  for  life,  with  a  power  for  the  survivor  to  dispose  of  the  lands  by 
will ;  such  expectancy  cannot  be  devised  by  a  will  made  by  the  one  (in  the  lifetime  of 
the  others)  who  may  happen  to  become  the  survivor;  for  until  the  survivor  is  ascer- 
tained, by  the  death  of  his  companions,  the  person,  and  not  the  estate  is  in  contingency. 
Doe  v.  Tomkinson,  2  Mau.  &  Sel.  165;  2  Pres..  Con.  270.] 
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that  all  his  estates  should  go  to  Cochran,  his  heirs  and 
assigns.     *  Cochran  devised  all  the  estates  whereof  he  was       *  28 
seised  in  possession,  remainder,  or  reversion,  to  the  plain- 
tiff, and  died  in  the  lifetime  of  James  Grubb,  the  son;  who  after- 
wards died  under  age,  and  without  issue,  (a) 

On  a  bill  brought  by  the  devisee  of  Cochran,  a  question  was 
made,  whether  the  possibility,  given  to  Cochran,  was  devisable. 

Lord  Northington. — "  I  never  had  any  doubts,  since  I  was 
twenty-five  years  old,  but  that  these  contingent  interests  were 
devisable,  notwithstanding  some  old  authorities  to  the  contrary. 
I  sent  the  question,  however,  into  the  King's  Bench,  in  the  case 
of  Selwyn  v.  Selwyn,  for  the  satisfaction  of  the  parties  ;  and  the 
certificate  of  the  Judges  implies,  I  think,  that  they  agreed  with 
me  in  this  opinion."  Upon  which  the  Solicitor-General,  De  Grey, 
and  Mr.  Skinner,  waived  all  further  argument  on  the  other  side; 
and  Lord  Northington  added, — "  This  argument  is  properly  with- 
drawn, as  the  point  is  settled,  and  ought  not  to  be  shaken.  It  is 
a  liberal  and  right  determination." 

26.  A  testator  devised  his  dwelling-house,  &c,  to  his  brother, 
T.  L.,  till  his  (T.  L.'s)  youngest  son,  I.,  or  any  other  of  his  younger 
sons,  should  attain  the  age  of  twenty-one  years.  And  in  case  he 
should  have  no  younger  son  who  should  attain  that  age,  but  only 
one  son  that  should  attain  it,  then  till  such  only  son  should  attain 
that  age.  And  when  his  said  nephew  I.,  or  any  other  of  the 
younger  sons  of  the  said  T.  L.,  should  attain  the  age  of  twenty- 
one  years,  then  he  gave  his  said  dwelling-houses,  &c,  unto  his 
said  nephew  I.,  or  unto  such  other  son  as  for  the  time  being 
should  be  a  younger  son  of  his  said  brother  T.  L.,  and  should, 
first  attain  his  age  of  twenty-one  years,  and  to  the  heirs  and 
assigns  of  such  younger  son  forever ;  [but  if  his  said  brother,, 
T.  L.,  should  have  but  one  son  that  should  live  to  attain  the 
said' age,  then  the  testator  gave  the  same  to  such  only  son,  his 
heirs  and  assigns,  forever.]  The  testator  left  his  said  brother, 
his  heir  at  law,  and  T.  arid  the  said  I.,the  sons,  and  only  issue 
of  his  said  brother.  I.  died  under  twenty-one  years  of  age ;  and 
afterwards  T.,  in  the  lifetime  otf  his  father,  T.  L.,  made  his  will, 
and  devised  "  all  his  worldly  estate,  of  what  nature  or  kind  so- 
ever, whether  in   possession,  remainder,  or  reversion,  that  he 

(o)  Moor  v.  Hawkins,  1  H.  Black.  K.  33.    2  Eden,  342. 
VOL.    III.  4 
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should  die  seised  or  possessed  of,  interested  in,  or  entitled  to, 
invested  in,  or  should  belong  to  him  at  his  decease,  where- 
29  *      *  soever  or  howsoever,  in  any  manner  or  "wise,"  unto  his 
wife  in  fee.  (a) 

Upon  this  case  three  questions  arose.  First,  whether  there 
was  a  vested  interest  in  T. ;  secondly,  whether  if.  it  was  con- 
tingent, it  was  devisable  ;  and  thirdly,  whether  it  passed  by  the 
will. 

Lord  Loughborough  said,  the  discussion  of  the  first  question 
was  unnecessary  ;  for  taking  it  to  be  a  springing  contingent  ex- 
ecutory use  in  T.,  they  were  all  of  opinion  that  it  was  devisable, 
and  passed  by  his  will. 

Upon  a  writ  of  error  in  the  Court  of  King's  Bench,  the  decis- 
ion of  the  Court  of  Common  Pleas  was  confirmed ;  and  Lord 
Kenyon  observed,  that  the  statute  for  enabling  persons  having- 
any  manors,  lands,  etc.,  to  devise,  must  mean,  having  an  interest 
in  the  lands.  He  distinguished  between  such  a  contingent  interest 
and  a  mere  possibility,  like  that  which  an  heir  has  from  his  ances- 
tor ;  which  was  nothing  more  than  the  hope  of  a  succession,  and 
was  not  subject  to  disposition ;  and  he  hoped  that  the  point 
would  be  considered  to  be  fully  at  rest.  (6) 

Ashhurst,  J.,  said,  the  plain  meaning  of  the  statute  was,  that 
e.very  person  who  had  a  valuable  interest  in  lands,  should  have 
the  power  of  disposing  of  it  by  will. 

Buller*  J.,  observed,  that  if  it  was  such  an  interest  as  was 
descendible,  it  seemed  strange  to  say,  it  was  not  also  devisable ; 
that  they  must  both  be  governed  by  the  same  principle  ;  and  that 
it  was  a  sound  distinction  which  had  been  taken  by  the  Chief 
Justice,  between  a  bare  possibility,  and  a  possibility  accompanied 
with  an  interest. 

Grose,  J.,  remarked,  that  the  4th  section  of  34  &  35  Hen.  VIII. 
c.  5,  which  was  explanatory  of  32  Hen.  VIII.  c.  1,  declared,  that 
'  all  persons,  having  a  sole  estate  or  interest  in  lands,  &c,  might 
devise  ;  which  did  not  include  a  bare  possibility  or  hope  of  succes- 
sion, but  a  possibility  accompanied  with  an  interest,  (c) 

27.  Littleton  says,  if  there  be  two  joint  tenants  in  fee  of  lands 

(a)  Eoe  v.  Jones,  1  Hen.  Black:  Eep.  30,  cited  17  Ves.  182. 
•  (i)  Jones  v.  Perry,  3  Term  Rep.  8&. 
.  (c)  Perry  v.  Phelips,  1  Ves.  251.    Scawen  v.  Blunt,  7  Ves.  300. 
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devisable  by  custom,  and  one  of  them  devises  his  share,  it  is 
void ;  because  no  devise  can  take  effect  till  after  the  death  of  the 
devisor ;  and  by  that  event  the  lands  become  immediately  vested 
in  the  other  joint  tenant,  by  survivorship,  (a)  l 

28.  In  conformity  with  this  principle,  the  statute  34  &  35  Hen. 
VIII.  only  enables  persons,  having  a  sole  estate  in  fee 
simple,  *  or  seised  in  fee  simple,  in  coparcenary  or  in  com-  *  30 
mon,  to  devise,  which  excludes  estates  held  in  joint  ten- 
ancy. And  in  Butler  and  Baker's  case,  (b)  in  33  &  34  Eliz.  it 
was  laid  down,  that  the  law  only  considers  what  estate  the  devi- 
sor had  at  the  'time  of  making  his  will,  without  regard  to  any 
subsequent  event ;  from  which  it  follows,  and  has  been  settled, 
that  a  devise  by  a  joint  tenant,  who  afterwards  severs  the  joint 
tenancy,  is  void  ;  because  the  devisor  was  joint  tenant  when  he 
made  his  will. 

29.  Richard  Gilbert  and  Frances  Sophia  Gilbert  were  seised 
of  the  premises  in  question,  as  joint  tenants  in  fee.  Richard 
Gilbert,  on  the  20th  January,  1754,  made  his  will,  and  thereby, 
devised  in  these  words  :  "  Imprimis,  I  give  and  bequeath  all  my 
part,  right,  title,  and  interest,  which  I  have  in  an  -estate  jointly 
with  my  sister  Frances  Sophia  Gilbert,  to  my  wife  Jane."  After- 
wards, by  indentures  of  lease  and  release,  Richard  Gilbert  and 
his  sister  made  a  partition,  and  severed  the  joint  tenancy  :  and 
the  estate  in  question  was  conveyed  to  Richard  in  fee.  The 
question  was,  whether  the  will  was  good  as  to  this  estate,  (c) 

The  Court  was  clearly  and  unanimously  of  opinion,  that  a  will) 
made  by  a  joint  tenant,  during  the  continuance  of-  the  jointure) 
was  not  a  good  will,  even  as  to  a  share  of  his  estate,  under  the 
Statute  of  Wills,  notwithstanding  a  subsequent  severance  of  the 
joint  tenancy,  by  a  partition,  unless  there  was  a  republication  of 
it  after  the  partition. 

30.  "Where  there  is  a  tenant  for  life,  with  a  vested  remainder, 

(«)  Tit.  18,  t.  2.  (6)  3  Eep.  25.  Poph.  87. 

(c)  Swift  v.  Roberts,  3  Burr.  1488.    1  Black.  R.  476. 

1  In  the  United  States,  the  general  rule  is,  that  all  estates,  vested  in  two  or  more 
persons,  are  to  be  deemed  tenancies  in  common,  unless  a  different  tenure  is  apparent 
in  the  instrument ;  and  in  many  of  the  States,  the  right  of  survivorship  is  expressly 
abolished.  In  others,  it  has  never  been  recognized.  See  tit.  18,  ch.  1,  §  2,  note. 
Joint  tenancies,  therefore,  are  generally  devisable. 
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or  a  reversion  immediately  expectant  thereon,  in  another  person, 
and  such  tenant  for  life  levies  a  fine,  it  devests  the  remainder  or 
reversion,  and  turns  it  to  a  right,  leaving  only  in  the  remainder- 
man or  reversioner  a  mere  right  of  entry  which  is  not  devisable. 
31.  Thus  in  the  case  of  Goodright -y.  Forrester,  (a)  Lord  Ellen- 
borough  said,  the  second  question  was,  whether  a  right  of  entry 
was  devisable ;  and  the  Court  was  of  opinion  that  it  was  not 
devisable,  for  such  right  was  certainly  not   assignable   by  the 
common  law,  nor  did  it  fall  within  the  words  of  the  statute  32 
Hen.  VIII.  c.  1,  which  were,  "  having  manors,  lands,  tenements, 
or  hereditaments  ;  "  nor  of  the  statute  34  &  35  Hen.  VIII.  c.  5, 
s."4,  which  were,  "having  a  sole  estate  or  interest  in  fee  simple 
of  and  in  any  manors,  &ct  in  possession,  reversion,  or  remainder."  • 
In  Corbet's  case,  1  Rep.  85  b,  "  For  the  construction  of 
31  *      wills  *  this  rule  was  takeri  by  the  Justices  in  their  argu- 
ments, that  such  an  estate,  which  cannot  by  the  rules  of 
the  common  law  be  conveyed,  by  act  executed  in  his  life,  by  ad- 
vice of  counsel  learned  in  the  law,  such  estate  cannot  be  devised 
by  the  will  of  a  man  who  is  intended  by  law  to  be  inops  consilii." 
From  whence  it  might  be  inferred,  that  out  of  that  interest,  in 
which  by  act  executed  in  a  man's  life,  it  was  not   possible  to 
create  any  estate,  no  estate  could  be  created  by  his  will.     And 
in  Butler  and  Baker's  case,  3  Rep.  32  a,  it  is  said :  "  Without 
question,  that  which  a  man  cannot  dispose  of  by  any  act  in  his 
life,  shall  not  be  taken  for  any  of  his  manors,  &c.  whereof  he 
may  devise  two  parts,  by  authority  given  him  by  the  statute." 
And  in  Lord  Mountjoy's  case,  Godb.  17,  it  was  laid  down,  "  that 
the  Statute  of  Wills,  32  Hen.  VIII.  that  it  shall  be  lawful,  &c.  to 
devise  two  parts,  &c,  respects  only  such  things  as  are  devisable ; 
but  a  right  of  entry  was  not  devisable,  and  therefore,  according 
to  the  terms  of  the  statute,  and  the  authority  of  that  case,  was 
not  devisable.     For  these  reasons,  the  Court  was  of  opinion  that 
there  must  be  a  judgment  for  the  defendant.     And  whatever 
mischief  or  hardship  might  attend  the  decision  of  this  case,!  or 
might  be  expected  to  arise  from  the  application  of  the  same  rule 

(a)  (8  East,  552,  567.) 


1  In  the  United  States,  rights  of  entry  are  almost  if  not  quite  universally  devisable. 
See  infra,  4  37,  note;   Supra,  §  8,  note. 
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to  other  cases,  it  was  an  inconvenience  which  could  only  be  rem- 
edied by  positive  law ;  and  the  propriety  of  applying  such  a 
remedy,  whereby  the  same  rights  of  entry  and  action  which  be- 
long to  the  heir,  might  be  extended  to  the  devisee,  was  a  question 
particularly  fit  for  the  consideration  of  the  legislature."  (a)  f 

32.  "When  the  feudal  doctrine  of  non-alienation  began  to  sub- 
side, and  some  persons  were  allowed  to  dispose  of  their  lands  by 
will,  a  devise  was  considered  to  be  in  the  nature  of  an  appoint- 
ment to  uses.  The  courts  of  law,  therefore,  held  that  a  devise 
affecting  lands  could  operate  on  those  only  of  which  the  testator 
was  possessed  at  the  time  of  executing  his  will;  and  not  on  any 
lands  acquired  afterwards,  (b)  1 

33.  The  statutes  of  Wills  adopt  the  same  principle,  the  words 

(a)  8  Yin.  61,  pi.  21.  (A)  Cowp.  B.  305. 


[t_ A  writ  of  error  was  brought  in  the  Exchequer  Chamber,  but  judgm«nt  was  given 
on  another  point.     1  Taunton's  Rep.  578.] 

1  Though,  as  to  personal  estate,  the  law  of  England  adopted  the  rule  of  the  Roman 
law,  by  which  a  testament  speaks  from  the  time  of  the  testator's  death ;  yet  a  devise 
of  lands  is  considered  in  a  different  light  from  a  Eoman  will,  which  was  the  institution 
of  an  heir.  A  devise  is  an  appointment  of  particular  lands  to  a,  particular  devisee,  and 
is  considered  in  the  nature  of  a  conveyance  by  way  of  appointment ;  and  it  is  upon  this 
principle,  that  no  man  can  devise  lands,  which  he  had  not  at  the  date  of  such  convey- 
ance. It  does  not  turn  upon  the  construction  of  the  statute  of  27  H.  8,  which  says 
that,  "  any  person  having  lands,''  may  devise  them  ;  for  the  same  rule  existed  before  the 
passing  of  the  statute,  in  regard  to  lands  then  devisable  by  custom.  Harwood  a, 
Goodright,  Cowp.  90,  per  Ld.  Mansfield.  And  see  ace.  Brydges  v.  Duchess  of 
Chandos,  4  Ves.  427,  per  Ld.  Loughborough ;  McKinnon  v.  Thompson,  7  Johns.  Ch. 
307 ;  Smith  v.  Edrington,  8  Cranch,  66  ;  Brewster  v.  McCall,  15  Conn.  289,  290. 

This  rule,  as  to  the  operation  of  the  will  in  regard  to  the  lands  devised,  refers  to 
the  time  of  the  actual  execution  of  the  will,  which  is  presumed  to  be  the  day  of  the 
date,  unless  the  contrary  appears.  But  in  regard  to  points  of  construction,  the  effect 
would  sometimes,  perhaps  generally,  depend  on  the  date,  or  time  of  apparent  exe- 
cution. See  1  Jarm.  on  Wills,  [277]  note.  The  question,  from  what  period  a  will 
speaks,  is  fully  discussed  by  Mr.  Jarman  in  the  same  work,  Vol.  I.  ch.  2,  per  tot. 

By  stat.  7  W.  4,  &  1  Vict.  c.  26,  §  3,  24,  after-acquired  lands  pass  by  the  will ;  and 
the  will  is  made  to  speak  or  relate  from  the  moment  before  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by  the  will. 

After-acquired  lands  also  pass  by  the  will,  if  such  was  the  intent  of  the  testator, 
by  the  statutes  of  most  of  the  United  States.  But  such  intent  must  clearly  appear 
on  the  face  of  the  will,  by  the  statutes  of  Maine,  Massachusetts,  New  Hampshire,  New 
York,  Virginia,  OMo,  Michigan,  and  Kentucky.  It  is  inferred,  from  the  general  terms 
of  a  devise  of  alrhis  estate,  by  the  statutes  of  Pennsylvania,  and  Indiana ;  and  also 
of  Connecticut,  unless  apparently  otherwise  intended.  In  Vermont,  the  intent  must 
appear  in  the  will,  or  be  found  "  by  a  proper  construction."    In  Rhode  Island,  the 

4>* 
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being,  "  all  and  every  person  and  persons  having-  manors,  &c:,  or 
having  a  sole  estate,"  &c. ;  from  which  it  follows  that  the  devisor 
must  have  the  estate  at  the  time  of  making  his  will,  for  he  can- 
not devise  what  he  has  not  in  him,  then.  And  in  Butler 
32  *  and  *  Baker's  case,  the  Judges,  commenting  on  the  word 
having,  in  the  statutes  of  Wills,  say,— If  it  be  asked  guts 

potest  legare ;  the  makers  of  the  act  answer,  every  person  having 
manors,  &c. ;  not  every  person  generally,  (a) 

34.  A  person  devised  all  such  sums  of  money,  lands,  tene- 

,  ments,  goods,  chattels,  and  estates  whatsoever,  wherewith,  at  the 
time  of  his  decease,  he  should  be  possessed  or  invested,  to  his 
wife.  Nine  years  after,  the  testator  received  a  sum  of  money  in 
right  of  his  wife,  which  he  laid  out  in  the  purchase  of  an  estate 
in  Kent,  of  the  nature  of  gavelkind,  and  died  without  having 
republished  his  will.  The  heir  at  law  of  the  testator  entered', 
and  his  widow  brought  an  ejectment  to  recover  the  possession. 
The  jury  found  a  special  verdict,  stating  the  above  facts ;  and 

(a)  3  Eep.  30  b.     Brewster  v.  M'Call,  15  Conn.  289,  290.) 


lands  pass,  if  such  intent  "  appears  by  the  express  terms  of  his  will."  In  Illinois  and 
Mississippi,  the  statutes  empower  the  testator  to  devise  all  the  estate  ,which  he  has  "or 
may  have  at  the  time  of  his  death  ; "  which  seems  imperatively  to  include  after-acquired 
lands,  if  not  excluded1>y  the  terms  of  the  will.  See  Maine  Rev.  St.  1840,  ch.  92,  §  13; 
.Mass.  Rev.  St.  1836,  ch.  62,  §  3 ;  Cushing  v.  Aylwin,  12  Met.  169 ;  Pray  v.  Waterstone, 
Ibid.  262  ;  Winchester  v.  Forster,  3  Cush.  366;  New  Hamp.  Rev.  St.  1842,  ch.  156,  §  2 ; 
[Loveren  v.  Lamprey,  2  Foster,  (N.  H.)  434 ;]  Verm.  Rev.  St.  1839,  ch.  45,  §2;  R. 
Isl.  Rev.  St.  1844,  p.  231 ;  Conn.  Rev,  St.  1849,  tit.  14,  ch.  1,  §  4 ;  Brewster  v.  McCall, 
15  Conn.  290  ;  1ST.  York  Rev.  St.  Vol.  II.  p.  119  ;  fGreen  v.  Dikeman,  18  Barb.  (N.  Y.) 
•535;  Ellison  y.  Miller,  11  lb.  332  ;]  Dunlop's  Dig.  LL.  Pa.  p.  572 ;  Tate's  Dig.  LL. 
Va.  p.  889  ;  1  Wash.  75  ;  8  Cranch,  69,  70 ;  Ohio  Rev.  St.  1841,  ch.  129,  §  48  ;  Mich. 
Rev.  St.  1846,  ch:  68,  §  3  ;  LL.  Ky.  Vol.  II.  p.  1537,  §  1 ;  Roberts  v.  Elliot,  3  Monr. 
396;  Robertson  v.  Barber,  6  Monr.  524 ;  [Ross  v.  Ross;  12  B.  Monr.  437;]  Ind.  Rev. 
St.  1843,  ch.  30,  §  4;  111.  Rev.  St.  1839,  p.  686,  §  1  ;  Mis.  Rev.  St.  1840,  ch.  36,  §  2. 
See  also  Allen  v.  Harrison,  3  Call,  289 ;  Walton  u.  Walton,  7  J.  J.  Marsh.  58 ;  Denis 
v.  Warder,  3  B.  Monr.  173  ;  Smith  v.  Jones,  4  Ohio  R.  115 ;  Willis  v.  Watson,  4  Scam. 
64;  4  Kent,  Comm.  511-513. 

In  the  absence  of  any  statute,  lands  purchased  after  the  date  of  a  devise  will  pass  by 
a  codicil  made  after  their  purchase;  the  codicil  containing  no  expressions  limiting  the 
effect  of  the  devise  to  lands  comprised  in  the  will.  Yaraold  v.  Wallis,  4  Y.  &  C.  160. 
And  see  Bridge  v.  Yates,  14  Law  Journ.  N.  S.  426.  ^ 

[In  Maryland,  after  acquired  lands  pass,  "  unless  a  contrary  intention  shall  appear  by 
the  will."  St.  1849,  ch.  229,  §  1  ;  Kemp  v.  McPherson,  7  Harr.  &  Johns.  320 ;  Car- 
roll v.  Carroll,  16  How.  U.  S.  275.] 
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that  by  the  custom  of  gavelkind  any  tenant,  being  seised  of  lands 
in  fee,  might  devise  the  same  by  will  in  writing.  \a) 

The  Court  was  of  opinion,  that  the  lands  did  not  pass ;  and 
Lord  Holt  said,  the  lands'  purchased  after  the  execution  of  the 
will  did  not  pass  by  it,  because  the  law  of  England  was  plain  as 
to  this  point,  by  all  the  precedents  ;  and  the  law  was  the  same 
of  lands  devised  by  custom,  as  of  lands  devised  by  statute  ;  and 
whenever  a  will  was  pleaded,  it  was  always  said  that  the  testa- 
tor was  seised  in  a  fee,  and  being  so  seised  made  his  will ;  which 
plainly  showed,  that  it  was  absolutely  necessary  he  should  be 
seised  in  fee  at  the  time  of  making  his  will. 

Upon  a  writ  of  error  in  the  House  of  Lords,  this  judgment  was 
affirmed,  (b)  f 

*35.  It  has  been  stated,  that  lands  contracted  for  maybe      *  33 
devised ;  there  must,  however,  be  express  articles,  or  a 
positive  agreement,  binding  within  the  Statute  of  Frauds,  for  the 
purchase  of  an  estate,  entered  into  and  completed  before  the  exe- 
cution of  the  will ;  otherwise  such  estate  will  not  pass  by  it.  (c) 

36.  Mr.  Langford  entered  into  articles  with  Governor  Pitt,  for 
the  sale  of  lands  in  Cornwall.  Long  before  the  execution  of  the 
articles,  Governor  Pitt  made  his  will;  and  the  question  was, 
whether  the  lands,  comprised  in  the  articles,  passed  by  the  will ; 
and  it  was  held  that  they  did  not.  (d) 

37.  The  devisor  must  not  only  be  actually  seised,  or  well  en- 
titled to  the  lands,  at  the  time  of  making  his  will,  but  must  also 
continue  to  be  so  seised  or  entitled  till  the  time  of  his  death ; l  for, 

(a)  Brunker  v.  Cook,  11  Mod.  121.    1  Salk.  2371 

(6)  3  Bro.  Pari.  Ca.  19.  (c)  {Supra,  §  8.) 

(<2)  Langford  v.  Pitt,  2  V.  Wms.  629.     HVes.  550. 


[t  Upon  the  same  principle  it  is  conceived,  lands  allotted  under  enclosure  acts  in  lieu 
of  rights  of  common  appurtenant  to  the  lands  devised,  will  not  pass  by  a  prior  will ; 
since  the  testator  had  not,  at  the  date  of  his  will,  seisin  of  the  allotment ;  nor  can  a  de- 
vise of  the  lands  (in  respect  of  whicli  the  allotment  was  made,)  with  the  appurtenances 
be  considered  an  indication  of  intention  to  pass  the  allotment  which  the  testator  had 
not  at  the  date  of  the  will.     2  Cases  and  Op.  309. 

To  obviate  this  difficulty,  it  is  a  general  practice  to  insert  a  clause  in  local  enclosure 
acts,  providing  that  the  allotted  and  exchanged  lands  shall  pass  by  wills  made  prior  to 
the  allotments,  as  a  substitution  for,  and  in  addition  to,  the  lands  given  by  the  will; 
but  no  provision  for  that  purpose  is  contained  in  the  general  enclosure  act.  41  Geo.  3, 
u.  109;  Prest.  Abst.  161.] 

1  The  English  rule,  requiring  the  testator  to  be  seised  of  the  lands  devised,  at  the  time 
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in  the  case  of  a  devise  of  a  legal  estate,  the  will  cannot  take 
effect  unless  the  devisor  dies  seised ;  so  that  if  a  person  devises 
his  lands,  and  is  afterwards  disseised,  and  dies  before  entry,  the 
devise  is  void ;  but  if  the  devisor  reenters,  the  devise  becomes 
again  valid,  according  to  the  opinion  of  Lord  Holt ;  because 
when  a  man  is  disseised,  and  reenters,  the  disseisin  is  purged, 
and  the  disseisee  is  considered  as  never  having  been  out  of 
possession,  (a) 

38.  In  the  case  of  lands  contracted  for,  or  a  trust  estate,  the 
equitable  right  must  continue  undisturbed.  And  where  the  de- 
vise is  of  an  estate  in  remainder  or  reversion,  it  must  not  be 
devested  or  turned  to  a  right,  as  has  been  already  stated,  (b) 

39.  There  are  a  few  cases,  in  which  it  has  been  held, 

34*      that  a  "devise  should  operate  upon  property  of  which  the 

devisor  was  not  possessed  at  the  time  of  making  his  will. 

40.  Thus,  where  a  person  devised  his  manor  of  A.,  and  sub- 
sequent to  the  execution  of  his  will,  but  before  his  decease,  a 
tenancy  escheated;  it  was  admitted  that  the  land  comprised  in 
the  tenancy  would  pass  to  the  devisee,  (c) 

41.  A  term  for  years,  purchased  by  a  testator  after  the  execution 

(a)  11  Mod.  128.     Holt's  R.  748.     Bro.  Ab.  tit.  Devise,  pi.  15.     4  Burr.  R.  1961.     8  Ves 
282.  (6)  Ante,  s.  30.  (c)  1  Salk.  238.    11  Mad.  129. 


of  making  his  will,  and  to  continue  seised  until  his  death,  though  generally  prevalent 
in  the  United  States  before  the  Revolution,  has  subsequently  been  very  much  relaxed ; 
and  probably  is  now  recognized  in  but  few  States  in  the  Union.  In  the  statutes  of 
all  of  them,  except  Rhode  Island,  Georgia,  and  Alabama,  no  language  has  been  found 
by  the  editor,  which  seemed  necessarily  to  require  such  seisin.  On  the  contrary,  by 
the  statutes  of  Maine,  Massachusetts,  New  Hampshire,*  and  Vermont,  the  owner  is 
expressly  enabled  to  devise  lands,  of  which  _he  was  at  the  time  disseised ;  and 
in  the  other  States,  the  general  language  of  the  statutes  of  Wills,  by  which  the 
owners  are  authorized  to  devise  "all  their  real  and  personal  estate ; "  " any  estates ; " 
"  all  their  lands,  tenements,  and  hereditaments ; "  "  all  their  interest  in  any  lands,  tene- 
ments," &c. ;  "all  his  estate ; "  " any  right  or  title  to  real  property ; "  " every  estate  or 
interest  descendible  to  heirs; "  &c,  has  been  in  some  instances  adjudged,  and  doubtless 
would  generally  be  held,  to  render  valid  a  devise  of  a  mere  right  of  entry,  or  of  any 
other  interest  remaining  in  the  testator.  See  4  Kent,  Comm.  512,  513  ;  3  Lomax,  Dig. 
p.  20 ;  Watts  v.  Cole,  2  Leigh,  R  664 ;  Humes  v.  M'Farlane,  4  S.  &  R.  435 ;  Varick  v. 
Jackson,  2  Wend.  166,  202;  7  Cowen,  238,  S.  C;  Turpin  v.  Turpin,  1  Wash.  75; 
Stoever  v.  Whitman,  6  Binn.  416.  But  see  Brewster  v.  McCall,  15  Conn.  289,  290; 
Supra,  s.  8,  note;  1  Jarnian  on  Wills,  by  Perkins,  p.  84,  note  (1) ;  Austin  v.  Cam- 
bridgeport,  21  Picki  215. 
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of  his  will,  passes  by  it ;  because  it  is  only  a  chattel  real ;  and 
the  will  in  this  case  operates  as  a  testament,  and  not  as  a  devise, 
either  by  the  custom,  or  by  the  statutes  of  Wills,  (a) 


(o)  1  P.  Wms.  575.    3  Atk.  176. 
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CHAP.  IV. 

DEVISES    OF   COPYHOLDS.1 


1  This  chapter,  treating  of  a  tenure  not  known  in  American  law,  is  omitted  in  this 
edition. 


CflAP.  V. 


SOLEMNITIES   NECESSARY   TO   A   DEVISE. 


Sect.     1.  Statute  of  Frauds. 

2.  What    is    required    by  this 

Statute. 

3.  Writing. 
7.  Signing. 

14.  Attestation  by  Witnesses. 

21.  Who  ought  to  see  the  whole 
Will. 

23.  And  must  attest  in  the  pres- 
ence of  the  Testator. 

32.  But  may  attest  at  different 
Times. 

36.  Wills  and  Codicils  need  not 
be  separately  attested. 

44.  Who  may  be  Witnesses. 

50.  Publication. 


Sect.  53.  A  Person  cannot  empower 
himself  to  give  Lands  by 
Will  not  duly  attested. 

55.  Wills   charging  Lands    are 

within  the  Statute. 

56.  But  not  Codicils  giving  Lega- 

cies. 
61.  Devises  of  Trust  Estates  are 

within  the  Statute. 
63.  And  also  of  Mortgages  and 

.  Equities  of  Redemption. 
65.  But  not  Terms  for  Years. 
67.  Except   Terms  attendant  on 

the  Inheritance. 

69.  Wills  made  abroad  within  the 

Statute. 

70.  A  Devise  of  Lands  may  be 

proved  in  Chancery. 


Section  1.  As  the  Statute  of  Wills  did  not  require  any  pre- 
cise form  or  ceremony,  in  a  devise  of  lands,  but  only  that  it 
should  be  in  writing ;  and  as  lands,  devisable  by  custom,  would 
pass  by  a  will  made  by  parol  only,  an  infinite  number  of  frauds 
were  thereby  committed.1     To  remedy  these,  it  was  enacted  by 


1  In  all  the  United  States,  the  formal  execution  of  Wills  is  regulated  by  statute ; 
but  the  requisites,  though  uniform  in  their  principal  features,  are  not  alike  in  every 
particular.  It  is  universally  necessary  that  a  will  of  lands  should  be  in  writing ;  and 
the  attestation  of  witnesses,  where  the  will  is  not  wholly  in  the  testator's  handwriting, 
is  everywhere  required ;  except  in  Pennsylvania ;  in  which  State,  though  the  execu- 
tion of  the  will  must  he  proved  by  two  witnesses,  it  is  not  necessary  that  it  be  attested 
by  their  signatures. 

It  is  generally  indifferent,  whether  the  will  be  signed  by  the  party  himself,  or  by 
another  person  in  his  presence  and  by  his  express  direction,  irrespective  of  the  cause 
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the  statute  29  Oha.  II.  c.  3,  s.  5,  usually  called  the  Statute  of 
Frauds,  "  That  all  devises  and  bequests  of  any  lands  or  tene- 


of  such  delegation  of  authority.  But  it  is  required  by  the  statute  of  Pennsylvania, 
that  the  will  be  in  all  eases  signed  by  the  testator  himself,  unless  "  he  shall  be  pre- 
vented by  the  extremity  of  his  last , sickness ;  "  in  which  case  the  necessity  for  signing 
by  the  hand  of  another  must  be  proved  by  two  witnesses,  and  the  act,  be  shown  to 
have  been  done  by  his  express  direction.  8  Watts  &  Serg.  25 ;  5  Barr,  21,  441 ; 
Strieker  v.  Groves,  5  Whart.  386.  In  Arkansas,  if  the  will  is  signed  by  the  hand  of 
ano'tlier,  in  the  testator's  name  and  at  his  request,  the  person  so  doing  must  be  one  of 
the  attesting  witnesses,  and  must  state  that  fact  in  the  attestation. 

There  is,  however,  a  diversity  in  the  requisite  number  of  attesting  witnesses ;  fhree 
being  required  by  the  laws  of  Maine,  Massachusetts,  New  Hampshire,  Vermont,  Rhode 
Island,  Connecticut,  New  Jersey,  Maryland,  South  Carolina,  Georgia^  Florida,  Mississippi, 
and  Alabama ;  while  two  are  Sufficient  in  New  York,  Delaware,  Virginia,  North  Caro- 
lina, Ohio,  Michigan,  Kentucky,  Tennessee,  Indiana,  Illinois,  Missouri,  Wisconsin,  and  Ar- 
kansas. But  where  the  will  is  a  holograph,  that  is,  as  expressed  in  some  of  the  statutes, 
written  wholly  by  the  testator,  subscribing  witnesses  are  in  several  States  entirely  dis- 
pensed with.  Such  is  the  law  in  Virginia,  North  Carolina,  Kentucky,  Tennessee,  Missis- 
sippi, and  Arkansas.-  But  in  such  case,  in  the  last  mentioned  State,  the  handwriting 
of  the  testator  must  be  proved  by  three  witnesses.  In  North  Carolina,  and  Tennessee 
also,  the  same  proof  is  requisite ;  and  it  is  further  required  in  these  two  States,  that 
the  will  be  found  among  the  valuable  papers  of  the  testator,  or  in  the  hands  of  some 
third  person,  with  whom  he  lodged  it  for  safe  keeping.  [See  Outlaw  v.  Hurdle,  1 
Jones  Law,  (N.  C.)  150 ;  Wooster  v.  Wooster,  4  Eich.  S.  C.  409.] 

In  regard  to  the  witnesses  signing  in  the  testator's  presence,  there  is  also  a  diversity  ; 
this  condition,  though  required  in  most  of  the  States,  not  being  found  in  the  laws  of 
Arkansas,  New  York,  or  New  Jersey.  In  Vermont  alone,  the  witnesses  must  also  sign  in 
the  presence  of  each  other. 

A  seal  is  not  now  required  to  a  valid  will,  in  any  State,  though  formerly  it  was  requi- 
site in  some  States. 

The  place  of  the  signatures  of  the  testator  and  witnesses  is  designated  in  the  statutes 
of  Pennsylvania  and  Ohio,  where  the  will  is  required  to  be"  signed  at  the  end  thereof 
by  the  party  making  the  same ; "  and  New  York  and  Arkansas,  where  the  signa- 
tures, both  of  .the  testator  and  the  toitnesses,  must  be  at  the  end  of  the  will.  See  infra, 
§  9>note. 

See  Maine  Rev.  St.  1840,  ch.  92,  §  2,;  Mass.  Rev.  St.  1836,  ch.  62,  §  6  ;  N.  Hamp. 
Rev.  St.  1842,  ch.  156,  §  6;  Vermont  Rev.  St.  1839,  ch.  45,  §  6  ;  [Adams  v.  Field, 
21  Vt.  (6  Washb.)  256] ;  R.  Isl.  Rev.  St.  1844,  p.  231 ;  [Christopher  Fry's  Will,  2  R.  I. 
88;]  Conn.  Rev.  St.  1849,  tit.  14,  ch.  1,  §  2;  N.  York  Rev.  St.  Vol.  II.  p.  124,  3ded.; 
N.  Jersey  Rev.  St.  1846,  tit.  22,  ch.  3,  §  2  ;  Dunlop's  Dig.  LL.  Pa.  p.  571,  572  ;  Del. 
Rev.  St.  1829,  p.  556  ;  LL.  Maryl.  Vol.  I.  ch.  101,  sub  ch.  1,  §  4;  Tate's  Dig.  LL.  Va. 
p.  889  ;  N.  Car.  Rev.  St.  1836,  Vol.  I.  ch.  122,  §  I ;  LL.  S.  Car.  Vol.  V.  p.  106 ; 
Hotchkiss's  Dig.  LL.  Pa.  p.  455;  [Barr  u.  Graybill,  13  Penn.  State  R.  (1  Harris,) 
396  ;]  Thompson's  Dig.  LL.  Plor.  p.  192  ;  Ohio  Rev.  St.  1841,  ch.  129,  §  2  ;-  Mich. 
Rev.  St.  1846,  ch.  68,  §  5  ;  LL.Ky.  Vol. II.  p.  1537,  Stat.  1797,  §  1 ;  Tcnn.  Rev.  St.  1 836, 
p.  706,  707  ;  Ind.  Rev.  St.  1843,  ch.  30,  $  28  ;  111.  Rev.  St.  1839,  p.  686,  Stat.  Jan.  23, 
1829,  §  2  ;  Misso.  Rev.  St.  1845,  ch.  185,1  4  ;  Missi.  Rev.  St.  1840,  ch.  36,  §  2 ;  Ark. 
Rev.  St.  1837,  ch.  157,  §  4,  5  ;  Ala.  Toulm.  Dig.  p.  883,  $  2. 
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menta,-)-  devisable  either  by  force  of  the  Statute  of  Wills,  or 
by  this  statute,  or  by  force  of  the  custom  of  Kent,  or  the  custom 
of  any  borough,  or  any  other  particular  custom,  shall  be  in 
writing,  and  *  signed  by  the  party  so  devising  the  same,  *  47 
or  by  some  other  person  in  his  presence,  and  by  his  ex- 
press directions ;  and  shall  be  attested  and  subscribed  in  the 
presence  of  the  said  devisor,  by  three  or  four  credible  witnesses ; 
or  else  they  shall  be  utterly  void,  and  of  none  effect." l 

2.  In  consequence  of  this  statute,  the  following  circumstances 
are  now  absolutely  necessary  to  the  validity  of  a  devise.  I.  That 
it  be  written.  II.  That  it  be  signed  by  the  party  himself,  or  by 
some  other  in  his  presence,  and  by  his  express  directions.  III. 
That  it  be  attested  by  three  or  four  witnesses,  in  the  presence  of 
the  testator. 

3.  A  devise  of  lands  or  tenements  must  be  reduced  into  writ- 
ing in  the  lifetime  of  the  devisor ;  for  it  is  not  sufficient  that  it 
be  put  into  writing  after  his  death,  being  first  declared  by  words 
only,  for  then  it  is  but  a  nuncupative  will. 

4.  It  is  not  material  upon  what  matter  or  stuff,  whether  paper  or 
parchment;  or  in  what  language,  whether  English,  Latin, 
French,  &c.  or  in  what  kind,  of  handwriting  or  character,  a  de- 
vise is  written,  so  that  it  be  fair  and  legible,  and  the  meaning  be 
sufficiently  apparent.2     Neither  is  it  material  whether  it  be  writ- 

[t  In  reference  to  the  application  of  this  act  to  the  British  Colonies  in  America, 
see  stat.  22  Geo.  4,  ch.  6,  ss.  10, 11  ;  and  to  lands  in  the  East  Indies,  see  Uac.  &  Wal.  26.] 

1  By  the  stat.  7  W.  4,  &  1  Vict.  ch.  26,  §  9, 11,  12,  two  witnesses  are  now  sufficient,  in 
England. 

2  Though  it  is  deemed  necessary  to  the  validity  of  a  deed  that  it  be  written  on 
parchment  or  paper,  as  has"  already  been  seen,  (ante,  tit.  32,  ch.  1,  §  16,)  yet  it  seems 
that  the  material  on  which  a  will  is  written  is  of  no  importance ;  the  technical  reason, 
in  the  case  of  a  deed,  being  recognized  only  in  proceedirigs  at  common  law ;  whereas 
the  probate  of  wills  belongs  to  a  different  jurisdiction,  governed  by  the  rules  of  Courts 
of  Equity.  Nor  is-  the  kind  of  writing  material,  whether  it  be  ink,  or  pencil ;  In  re 
Dyer,  1  Hagg.  219  ;  provided  the  Court  be  satisfied,  in  case  it  be  in  pencil,  that  the 
testator  intended  so  to  execute  his  will,  Rymes  v.  Clarkson,  1  Phillim.  22  ;  and  see 
Green  v.  Skipworth,  1  Phillim.  53  :  Dickenson  v.  Dickenson,  2  Phillim.  173.  For  the 
use  of  a  pencil,  in  writing,  is  not  in  itself  conclusive  of  the  intention  of  the  party.  It 
may  be  with  a  final  intent,  or  it  may  be  only  deliberative.  Prom  the  nature  of  the  act, 
unexplained,  the  use  of  a.  pencil  will  be  deemed  prima  facie,  deliberative;  but  the  use  of 
ink  will  be  deemed  final.  But  it  will  still  be  open  to  be  determined,  upon  the  collateral 
evidence,  which  of  these  was  the  actual  intention  of  the  party.  Francis  v.  Grover,  5 
Hare,  49  ;  and  see  2  Greenl.  Evid.  §  691,  and  cases  there  cited.  The  rule  is  the  same. 
in  regard  to  subsequent  alterations  made  in  a  will.    Francis  v.  Grover,  supra.     [It  is 

VOL.    III.  5 
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ten  at  large,  or  by  notes  usual  or  unusual ;  or  whether  sums  of 
money  given  be  expressed  at  full  length,  or  in  figures,  providedit 
be  free  from  all  doubt  and  ambiguity. 

5.  Thus,  where  a  will,  in  which  legacies  charged  on  lands 
were  written  in  figures,  was  scarcely  legible,  it  was  referred  to  a 
master  to  examine  and  see  what  those  legacies  were ;  and  he 
was  directed  to  call  to  his  assistance  persons  skilled  in  the  art  of 
writing,  (a) 

6.  A  will  may  be  written  at  several  times,  and  on  several  sheets 
of  paper,  unconnected  with  each  other ;  although  the  proper  mode, 
where  a  will  is  written  on  several  sheets  of  paper,  is,  to  join  them 
together  by  means  of  a  piece  of  tape  sealed,  (b) 

7.  The  next  circumstance,  necessary  to  the  validity  of  a  devise 
of  lands,  is,  that  it  be  signed  by  the  devisor,1  or  by  some  other 
person,  in  his  presence,  and  by  his  direction.  The  latter  part 
of  this  clause  was  inserted  for  the  benefit  of  those  persons  who, 
from  sickness  or  some  other  misfortune,  should  be  incapable  of 
writing  their  name,  or  making  their  marks.  And  where  a  will  is 
written  on  several  sheets  of  paper,  it  is  the  usual  practice  for 

the  testator  to  sign  each  page. 
48  *         *  8.  The  framers  of  the  Statute  of  Frauds  chose  signing, 

rather  than  sealing  and  delivery,  the  solemnities  required 
in  deeds;  because  seals,  though  formerly  a  great  mark  of  dis- 
tinction in  families,  were  much  disused  when  this  statute  was 
made,  and  people  sealed  with  any  seal ;  so  that  signing,  as  used 
in  the  Roman  law,  was  preferred,  (c) 

9.  If  the  testator's  name  be  written  by  himself,  in  any  part  of 
a  will,  either  at  the  beginning  or  at  the  end,  it  will  be  considered 
as  a  sufficient  signing  within  the  statute.2 

(a)  Masters  v.  Masters,  1  P.  Wms.  425.  (5)  1  Show.  R.  6'6.  (c)  Gilb.  E.  261. 


not  essential  that  the  parts  of  the  will  should  be  physically  connected,  if  they  are  con- 
nected by  their  internal  sense.  Wyckoff 's  Appeal,  15  Penn.  State,  (3  Harris,)  281 ; 
Martin  v.  Hamlin,  4  Strobh.  188.] 

'  The  "  signature,"  consists  both  of  the  act  of  -writing  his  name,  and  of  the  intention 
of  thereby  finally  authenticating  the  instrument.  It  is  not  necessary  that  the  entire 
name  be  written ;  his  mark  is  now  held  sufficient ;  even  though  he  be  able  to  write. 
Baker  v.  Dening,  8  Ad.  &  El.  94 ;  Taylor  v.  Draing,  3  N.  &  P.  228  ;  In  re  Brycc, 
3  Curt.  325  ;  In  re  Field,  Ibid.  752  ;  Wilson  u.  Beddard,  12  Sim.  28  ;  Harrison  v.  El- 
vin,  3  Ad.  &  El.  117,  N.  S. ;  Jackson  v.  Van  Dusen,  5  Johns.  144 ;  Infra,  §  19,  note  • 
[Shinkle  v.  Crock,  17  Penn.  State  R.  (5  Harris,)  159  ;  Davies  v.  Morris,  lb.  205.] 

2  This  has  been  altered,  in  England,  by  the  stat.  7  W.  4,  &  1  "Vict.  c.  26,  §  9,  n  12 
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10.  A  person  wrote  his  will  with  his  own  hand,  beginning 
thus,  "  I,  John  Stanley,  make  this  my  last  will  and  testament ; " 
and  put  his  seal,  but  did  not  subscribe  his  name  to  it.  This  was 
adjudged  to  be  a  good  will ;  for  being  written  by  himself,  and 
his  name  in  the  will,  it  was  a  sufficient  signing  within  the  stat-' 
ute ;  which  did  not  appoint  where  the  will  should  be  signed,  at 
the  top,  bottom,  or  margin  ;  and  therefore  a  signing  in  any  part 
was  sufficient.  And  three  of  the  Judges  were  of  opinion,  that 
the   putting  his   seal  had,   of  itself,   been    a   sufficient  signing 


which  requires  that  the  signature  be  at  the  foot  or  end  of  the  instrument.  Sucli 
,  is  also  the  law  in  Ohio,  Pennsylvania,  New  York,  and  Arkansas.  Supra,  §  1,  note. 
But  in  the  other  States,  in  the  absence  of  any  statute  provision,  the  English  rule  pre- 
vails, as  it,stood  before  the  passage  of  the  act  above  mentioned.  Sarah  Milcs's  Will 
4  Dana,  1  ;  4  Kent,  Comtn.  515,  516  ;  [Tonnele  v.  Hall,  4  Comst.  140.]  It  is  a  question 
•  of  fact,  whether  the  signature,  in  whatever  part  of  the  will  it  is  placed,  was  made  with 
the  Jinal  intention  of  authenticating  the  will.  Supra,  §  7,  note.  And  this  at  least  in  the 
case  of  an  holograph,  ought  to  appear  from  the  instrument  itself.  Waller  v.  Waller, 
1  Gratt.  454. ' 

Upon  the  English  statute,  requiring  that  the  signature  of  a  will  be  made  "at  the  foot 
or  end  thereof,"  it  has  been  held,  that  these  words  are  to  be  construed  strictly ;  and 
that  the  signature,  as  distinguished  from  the  attestation-clause,  must  be  made  at  the 
foot  or  end  (strictly  read)  of  the  will;  and  therefore  an  allegation,  pleading  circum- 
stances fully  accounting  for  the  signature  being  at  some  distance  from  the  termination 
of  the  previous  writing,  has  been  rejected.  Smee  v.  Bryer,  13  Jur.  103,  289.  And  see 
Ayres  v.  Ayres,  1  Bob.  Eccl.  R.  466  ;  11  Jur,  417  ;  In  re  Chaplyn,  10  Jur.  210.  But 
where  a  clause,  written  previously  to  the  execution  of  the  will,  ran  partly  opposite  to 
and  partly  beneath  the  signatures  of  the  testator  and  of  the  witnesses,  it  was  held  to  be 
a  sufficient  signing  at  the.end  of  the  will,  to  satisfy  the  demand  of  the  statute.  In  re 
Powell,  1  Rob.  Eccl.  R.  421.  So,  where  the  will  was  an  holograph,  the  testatum  clause 
being  also  in  the  handwriting  of  the  testatrix,  in  these  words: — "In  witness  whereof  I 
have  hereunto  set  my  hand  and  seal,  Jane  Randolph  Gunning,  this  twenty-fifth  day  of 
September,  eighteen  hundred  and  forty-five  ; "  with  no  subsequent  signature ;  this  was 
held  to  have  been  signed  in  conformity  with  the  statute. '  In  re  Gunning,  1  Rob.  Eecl. 
R.  459.  In  the  following  cases,  the  will  was  rejected  for  want  of  strict  compliance 
with  the  statute,  as  to  the  place  of  signature.  In  re  Jones,  1  Rob.  Ec.  R.  424  ;  In  re 
Howell,  Id.  671 ;  In  re  Ensell,  Id.  702;  In  re  Scarlett,  10  Jur.  211.  The  following 
are  cases  in  which,  after  contest,  the  signature  was  held  sufficient.  In  re  Corder,  1 
Rob.  Ec.  R.  669  ;  12  Jur.  966  ;  In  re  Harris,  1  Rob.  Ec.  R.  703  ;  13  Jur.  285  ;  In  re 
Brown,  1  Rob.  Ec.  R.  710;  In  re  Beadle,  1  Rob.  Ec.  R.  749;  13  Jur.  478;  In  re 
Bauly,  1  Rob.  Ec.  R.  751  ;  14  Jur.  514;  In  re  Dawney,  14  Jur.  318.  Where  the 
testator  was  blind,  his  signature  after  a  blank  space  of  four  inches  was  held  sufficient. 
In  re  Hellings,  1  Rob.  Ec.  R.  753  ;  13  Jur.  568  ;  [Jermyn  v.  Hervey,  1  Eng.  Law  and 
Eq.  R.  633  ;  In  re  Anderson,  lb.  634.]  See  also  In  re  Woddington,  2  Curt.  324;  In  re 
Carver,  3  Curt.  29;  In  re  Davis,  Ibid.  748  ;  In,  re  Bullock,  Ibid.  750  ;  In  re  Martin, 
Ibid.  754  ;  In  re  Gore,  Ibid.  748. 
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within  the  Statute  of  Frauds ;  for  signwm  was  no  more  than  a 
mark  that  it  was  his  will,  (a) 

11.  The  position,  laid  down  in  the  preceding  case,  that  sealing 
a  will  is  a  sufficient  signing  within  the  Statute  of  Frauds,  is  very- 
doubtful  ;  for  although  Sir  J.  Strange  reports,  that  in  13  Geo.  I., 
on  an  issue  directed  out  of  Chancery,  of  devisavit  vel  non;  the 
Chief  Justice  ruled,  that  sealing  a  will  was, a  signing  within  the 
Statute  of  Frauds,  yet  in  a  subsequent  case,  25  Geo.  II.,  it  was 
said  by  Lord  Ch.  B.  Parker,  Baron  Clive,  and  Baron  Smythe, 
(absente  Legge,)  that  the  opinion,  advanced  in  3  Lev.  1,  that 
sealing  was  a  sufficient  signing,  was  a  strange  doctrine  ;  for  if  it 
were  so,  it  would  be  very  easy  for  a  person  to  forge  any  man's 
will,  by  only  forging  the  names  of  any  three  obscure  persons,. as 
there  would  be  no  occasion  to  forge  the  testator's  name  :  and  the 
Barons  said,  if  the  same  should  come  in  question  agafn,  they 
should  not  hold  that  sealing  a  will  only,  was  a  sufficient  signing 
within  the  statute.-  (b) } 

,12.  The  want  of  signing  all  the  sheets  of  a  will  cannot  be 
supplied ;  so  that  if  the  devisor  should  intend  to  sign  the  remain- 
ing sheets,  but  becomes  incapable  of  doing  it  by  sickness,  such 
an  execution  will  not  be  deemed  sufficient. 

13.  A  will  was  prepared  and  written  on  five  sheets  of 
49  *  paper,  *  and  a  seal  affixed  to  the  last,  and  also  the  form 
and  attestation  written  on  it.  The  will  was  then  read  over 
-to  the  testator  in  the  presence  of  three  witnesses,  who  afterwards 
.subscribed,  and  the  testator  set  his  mark  to  the  first  two  sheets 
in  their  presence,  and  attempted  to  set  it  to  the  third  ;  but  being 
unable,  from  the  weakness  of  his  hand,  he  said,  "  I  qannot  do  it, 
but  it  is  my  will."  After  this  the  three  witnesses^went  away, 
being  desired  to  come  again.  The  testator  died,  without  setting 
his  mark,  to  the  last  three  sheets,  (c) 

(a)  Lemayne  «.  Stanley,  3  Ley.  1.  (Seldon  v.  Coalter,  2  Virg.  Cas.  553.  Lee  v.  Libb,  1 
Show.  09.) 

(6)  Warneford  v.  Warneford,  2  Stra.  764.  Smith  v.  Evans,  1  Wils.  E.  313.  Grayson  v. 
Atkinson,  2  Vez.  459.    1  Ves.  13.    17  Ves.  459. 

(c)  Eight  v.  Price,  1  Doug.  241.    See  also  1  Mer.  503. 

1  In  the  United  States,  a  seal  is  nowhere  necessary  to  the  validity  of  a  will.  Supra, 
§  1,  note.  But  if  a  seal  is  affixed,  as  a  part~of  the  solemnity,  though  superfluous,  and 
is  afterwards  torn  off  by  the  testator,  anitno  revocandi,  this  may  amount  to  a  revocation. 
Avery  v.  Pixley,  4  Mass.  460,  462, 
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Lord  Mansfield  said,  the  will  was  not  duly  executed ;  for  when 
the  testator  signed  the  first  two  sheets,  he  had  an  intention  of 
signing  the  other  sheets,  but  was  not  able  ;  he  therefore  did  not 
mean  the  signature  of  the  first  two  sheets  as  a  signature  of  the 
whole  will :  there  never  was  a  signing  of  the  whole.  The  Court, 
to  be  sure,  would  lean  in  support  of  a  fair  will,  and  not  defeat  it 
for  a  slip  in  form,  where  the  meaning  of  the  ^statute  had  been 
complied  with ;  but  here  there  was  no  room  for  presumption. 
Adjudged  that  the  will  was  not  duly  executed.1 

14.  The  third  circumstance,  required  by  the  Statute  of  Frauds 
to  the  validity  of  a  devise  is,  that  it  should  be  attested  and  sub- 
scribed, in  the  presence  of  the  testator,  by  three  or  four  witnesses? 

1  Where  a  will,  which  was  written  on  three  sides  of  one  sheet  and  duly  attested, 
concluded  "by  stating  that  "the  testator  had  signed  his  name  to  the  first  two  sides  thereof, 
and  his  hand  and  seal  to  the  last ; "  but  in  fact  he  had  only  put  his  name  and  seal  to 
the  last  page,  omitting  to  sign  his  name  on  the  first  two ;  it  was  held,  that  the  will  was 
well  executed  j  for  whatever  might  have  been  his  original  intention,  it  appeared  to 
have  been  abandoned  at  the  tinie  of  the  final  execution  of  the  instrument.  See  Winsor 
u.  Pratt,  5  Moore,  484  ;  2  Brod.  &  Bing.  650,  where  the  case  in  the  text  is  commented 
on.  • 

2  In  the  several  American  States,  the  number  of  witnesses  required  is  not  every- 
where the  same ;  some  requiring  three  and  some  only  two ;  while  in  Pennsylvania  none 
are  required  to  subscribe  their  names  to  the  will,  though  their  presence  is  necessary. 
See  supra,  §  1,  note.  But  wherever  attesting  witnesses  are  required,  the  statute  means 
something  more  than  the  bare  subscribing  their  names  ;  it  implies  a  knowledge  of  the 
existence  of  those  facts  which  constitute  the  legal  execution  of  the  instrument  as  a 
will.  Swift  v.  Wiley,  1  B.  Monr.  117.  It  is  sufficient,  as  a.  valid  attestation,  if  the 
witness,  when  requested  to  attest  the  will,  adopts  his  signature  already  on  the  instru- 
ment, without  subscribing  it  again.  Pollock  v.  Glassell,  2  Gratt.  439.  And  an  attes- 
tation by  signing  only  the  initials  of  his  name,  has  been  held  sufficient.  Jackson  v. 
VanDeusen,  5  Johns.  144;  Adams  v.  Chaplin,  1  Hill,  Ch.  K.  266,  S.  Car.  If  the 
will  on  its  face,  appears  to  have  been  duly  executed,  the  presumption  is  in  its 
favor,  that  it  was  so  executed.  And  the  presumption  is  the  same,  if  the  witnesses 
have  no  recollection  of  the  transaction,  and  remember  nothing  to  the  contrary ; 
for  positive  affirmative  evidence  of  the  facts,  by  the  subscribing  witnesses,  is  not 
absolutely  essential.  Burgoyne  v.  Showier,  8  Jur.  814;  In  re  Leach,  12  Jur.  381; 
Blake  v.  Knight,  3  Curt.  547 ;  Doe  v.  Davis,  11  Jur.  182;  Clarke  v.  Dunnavant, 
10  Leigh,  13.  And  though  the  attesting  witness  is  expected  to  know  something  more 
of  the  transaction,  than  the  mere  act  of  the  testator's  signature,  yet  where  a  will, 
made  in  the  execution  of  a  power,  was  required  to  be  signed  and  published  by  the 
donee,  in  the  presence  of  and  attested  by  two  or  more  credible  witnesses  ;  and  it  was 
attested  thus, — "  We  the  undersigned  attest  to  have  seen  the  above  testator  sign  the 
above  will ;  "  it  was  held  to  be,  in  effect,  attestation  to  the  publication,  as  well  as  to 
the  signature.  Bartholomew  v.  Harris,  15  Sim.  78.  See  also  Warren  v.  Postlethwaite, 
9  Jur.  721.   Sed  Vid.  Allen  v.  Eradshaw,  4  Curt.  110.     Semb.  Contra. 

No  person  ought  to  attest  a  will,  unless  he  is  already  satisfied  that  the  testator  is  of- 

5* 
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In  this  instance,  the  statute  adopts  the  mode  prescribed  by  the 
civil  law,  in  testamentis  solemnibus,  not  as  laid  down  in  Justin- 
ian's Institutes,  but  as  reformed  by  the  code,  in  "the  Novels  ;  and 
the  evil,  meant  to  be  remedied  by  the  makers  of  the  Statute  of 
Frauds  was,  the  secret  and  private  manner  in  which  wills  were 
formerly  executed,  (a) 

15.  Where  the  testator  owns  his  handwriting  before  the  wit- 
nesses, it  is  sufficient,;  though  they  do  not  see  him  sign  his  name. 

16.  Thus,  in  proving  a  devise  of  lands  in  the  Court  of  Chan- 
cery, the  evidence  Was  full  that  the  three  witnesses  did"  subscribe 
their  names  in  the  presence  of  the  testatrix  ;  one  of  them  how- 
ever, said  he  did  not  see  the  testatrix  sign,  but  that  she  owned, 
at  the  time  when  the  witnesses  subscribed,  that  the  name  signed 
to  the  will  was  her  own  handwriting;  which  Sir  J.  Jekyll  held 
without  all  doubt,  to  be  sufficient,  (b) 

17.  On  a  bill  to  establish  a  will  against  an  heir  at  law,  he  by 
his  answer  made  a  doubt,  whether,  as  all  the  witnesses 

50  *       did  not  *  see  the  testator  sign,  this  was  a  good  attestation 
within  the  statute.  (c)%» 

(a)  Gilb.  E.  261.        (6)  Storehouse  r.  Evelyn,  3  P.  Wms.  254. 
(c)  Grayson  v.  Atkinson,  2  Vez.  454. 


sound.and  disposing  mind,  and  has  full  understanding  of  the  disposition  he  is  making 
of  his  estate.     Seribner  v.  Crane,  2  Paige,  147. 

Whether,  if  the  witnesses  subscribe  their  names  before  the  testator  has  signed  the  will,' 

■  it  is  a  sufficient  attestation  of  the  will,  quaere.  In  England,  under  the  statute  of  1 
Vict.  c.  25,  §  9,  it  is  held  that  it  is  not.  Cooper  v.  Brockett,  3  Curt.  648  ;  In  re  Byrd, 
Ibid.  117  ;  In  re  Olding,  2  Curt.  865.    But  in  this  country  the  priority  has  been  held 

,  immaterial.     Swift  v.  Wiley,  supra;  and  see  Pollock  v.  Glassell,  supra. 

In  New  York,  New  Jersey,  and  Arkansas,  the  statute  requires,  not  only  that  the 
testator  should  sign  the  instrument,  or  acknowledge  the  signature,  in  presence  of  the 
witnesses,  but  that  he  should  also  declare  it  to  be  his  will.  N.  York  Rev.  St.  Vol.  II. 
\>t  124,  §  32,  3d  ed.;  N.  .Jersey  Kev.  St.  1846,  p.  636,  §  2 ;  Ark.  Rev.  St.  1837,  ch.  157,  §  4. 
A  disti.nct  publication  of  the  will,  as  a  will,  is  thus  made  indispensable  to  its  validity. 
No  particular  form  of  expression  is  necessary,  but  the  declaration  that  it  is  his  will 
must  be  unequivocal ;  it  is  not  sufficient  to  say  that  it  is  his  "  will  or  agreement."  The 
■witnesses,  moreover,  must  know  that  it  is  his  will,  and  that  he  understood  it  to-be  so, 
and  intended  to  execute  it  as  such.  See  Brinckerhoff  v.  Remsen,  8  Paige,  488  ;  26 
Wend.  325,  S.  C. ;  Chaffee  v.  Baptist  M.  C.  10  Paige,  85;  Heyer  v.  Berger,  1 
Hoffm,  Ch.  K.  1  ;  Den  v.  Milron,  7  Halst.  70;  Rutherford  ».  Rutherford,  1  Denio, 
33.  [Lewis  v.  Lewis,  1  Kernan,  N.  Y.  220 ;  Newhouse  v.  Godwin,  17  Barb.  236  ;  Tyler 
o.  Mapes,  19  lb.  448;  Seymour  v.  Van  Wyck,  2  Selden,  N.  Y.  120  ;  Torry  v.  Bowen, 
15  Barb.  104 ;  Van  Buren  v.  Cockhurn,  14  lb.  118  ;  Lewis  v.  Lewis,  13  lb.  17  ;  Brown 
ulDe  Selding,  4  Sandf.  Sup.  Ct.  10  ;  Rogers  v.  Diamond,  8  Eng.  (13  Ark.)  474,] 
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Lord  Hardwicke. — "  This  had  been  vexata  questio  a  great 
while ;  whether  to  njake  a  will  effectual,  according  to  the  statute, 
the  signing  of  the  testator  thereto  should  be  in  the  presence  of 
all,  or  indeed  of  any  of  the  witnesses ;  or  whether  the  testator's 
acknowledging  the  handwriting  to  that  will  to  be  his,  is  not  suf- 
ficient. It  is  insisted  that  the  word  " attested"  superadded  to 
"  subscribe,"  imports  they  shall  be  witnesses  to  the  very  act  and 
factum  of  signing :  and  that  the  testator's  acknowledging  that 
act  to  have  been  done  by  him,  and  that  it  is  his  handwriting,  is 
not  sufficient  to  enable  them  to  attest ;  that  is,  it  must  be  an, 
attestation  of  the  thing  itself,  not  of  the  acknowledgment.  To 
be  sure,  it  must  be  an  attestation  of  the  thing  in  some  sense : 
but  the  question  is,  if  they  attest  upon  the  acknowledgment  of 
the  testator  that  it  is  his  handwriting,  whether  that  is  not  an 
attestation  of  the  act ;  and  whether  it  is  not  to  be  construed  as 
agreeable  to  the  rules  of  law  and  evidence,  as  all  other  attesta- 
tion and  signing  might  be  proved.  At  the  time  of  making  the 
act  of  Parliament,  and  ever  since,  if  a  bond  or  deed  is  executed 
by  the  person  who  signs  it,  afterwards  the  witnesses  are  called  in, 
and  before  those  witnesses  he  acknowledges  it  to  be  his  hand ; 
that  is  always  considered  to  be  a  signing  by  the  person  execut- 
ing, and  is  an  attestation  of  it  by  them.  The  case  of  Lemayne 
v.  Stanley  (a)  is  an  express  authority,  and  must  have  been  by  an 
acknowledgment  of  the  testator's  hand  :  no  answer  can  be  given 
to  it,  but  a  presumption  that  the  testator  might  write  the  will  in 
the  presence  of  the  three  witnesses ;  but  this  is  not  a  natural  pre- 
sumption ;  for  if  the  fact  were  so,  it  would  have  been  found  by 
the  jury,  as  it  would  have  put  it  out  of  all  doubt.  Therefore,  on 
the  penning  of  the  act,  and  the  authorities,  my  opinion  is,  that 
this  will  is  well  executed ;  but  being  a  question  of  law,  if  the 
heir  insists  on  having  it  tried,  I  will  direct  a  trial."  A  trial  was 
accordingly  directed. 

18.  The  doctrine  here  laid  down  was  soon  after  fully  con- 
firmed by  a  determination  of  Lord  Hardwicke,  assisted  by  Sir 
John  Strange,  Lord  Ch.  J.  Willes,  and  Lord  Ch.  B.  Parker,  in 
which  it  was  unanimously  resolved,  that  the  declaration  of  a 
testator,  before  three  witnesses,  that  a  paper  was  his 
will,  was  equivalent  *to  signing  it  before  them,  and  con-       *51 

(a)  Ante.  s.  10. 
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stituted  a  good  will  within  the  5th  section  of  the   Statute  of 
Frauds,  (a)  J1 

19.  It  has  been  determined  in  a  late  case,  that  an  attestation 

(a)  Ellis  v.  Smith,  1  Ves.  11.    Westbeech  v.  Kennedy,  1  V.  &  B.  362.    (Wright  v.  Wright, 
5  Mo.  &  P.  316.    7  Bing.  457.) 


[t  See  also  White  v.  Trustees  of  the  British  Museum.  6  Bing.  310;  Wright  v.  Wright, 
7  Ibid.  457  ;  Johnson  v.  Johnson,  1  Crom.  &  Mees.  140.] 

1  The  question,  what  amounts  to  an  acknowledgment  of  the  signature,  has  been  much 
discussed,  and  the  decisions  are  various ;  but  the  inclination  of  the  Courts  is,  to  give  a 
liberal  construction  to  the  statute,  in  regard  to  the  attesting  witnesses' knowledge  of 
the  testator's  signature ;  and  to  hold  it  sufficient,  if  it  appear  that  the  testator  did,  in 
some  satisfactory  manner,  acknowledge  the  paper  to  be  his,  as  an  instrument  already 
executed  by  him.  White  v.  British  Museum,  6  Bing.  310;  Wright  v.  Wright,  7  Bing. 
457  ;  Johnson  v.  Johnson,  4  C.  &  M.  140 ;  Hall  v.  Hall,  17  Pick.  373 ;  Dewey  v.  Uewey, 
1  Met.  349 ;  Hogan  v.  Grosvenor,  10  Met.  54;  Loy  v.  Kennedy,  1  Watts  &  Serg.  396. 
See  also  2  Greenl.  Evid,  §  676 ;  1  Jarm.  on  Wilis,  [72]  (2d  Am.  ed.)  and  the  cases  cited 
in  Perkins's  note. 

TJie  English  statute  of  1  Vict.  c.  26,  §  9,  has  somewhat  changed  the  law  on  this  sub- 
ject, by  a  provision  not  contained  in  the  Statute  of  Frauds,  namely,  that  the  signature 
of  the  testator  "be  made  or  acknowledged  by  him  in  the  presence  of  two  or  more  wit- 
nesses, present  at  the  same  time."  Under  this  statute  it  is  held  requisite  that  the  testa- 
tor acknowledged  the  signature  as  his  own ;  and  that,  though  no  set  form  of  words  is 
necessary  for  this  purpose,  yet  it  must  appear  that  the  will  was  actually  signed,  at  the, 
time,  and  that  the  witnesses  saw  the  signature.  Therefore,  where  the  witnesses  were 
merely  requested  thus, — "  sign  your  names  to  this  paper ; "  the  will  being  produced  and 
attested  by  them  accordingly,  but  without  more  saying ;  it  was  held  insufficient.  In 
re  Rawlins,  2  Curt.  326.  And  more  recently,  in  a  case  well  considered,  the  mere  cir- 
cumstance, that  the  deceased  called  two  witnesses  "to  sign  a  paper  for  him,"  which 
they  did  in  his  presence,  but  without  being  informed  as  to  the  nature  of  the  instru- 
ment, or  being  able  to  see  whether  any  writing  was  upon  it,  the  paper  being  doubled 
down,  was  held  not  to  amount  to  an  acknowledgment  of  the  signature,  so  as  to  satisfy 
the  statute.  Hot  v.  Genge,  3  Curt.  160,  4  Moore,  265.  And  see  In  re  Warden,  2  Curt. 
334;  Blake  v.  Knight,  3  Curt.  547  ;  In  re  Ashmore,  Ibid.  607 ;  Hudson  v.  Parker,  8  Jur. 
376. 

In  New  York,  and  in  Arkansas,  the  Statute  of  Wills  requires,  that  the  subscription  of 
the  will  by  the  testator  shall  be  made  "in  the  presence  of  each  of  the  attesting  witnesses, 
or  shall  be  acknowledged  by  him  to  have  been  so  made,  to  each  of  the  attesting  wit- 
nesses." See  N.  Y.  Rev.  St.  Vol.  II.  p.  124,  §  2,  (3d  ed.) ;  Ark.  Rev.  St.  1837,  c.  157,  ' 
§  4 ;  [Ante,  §  14,  n.  1.]  The  principle  of  the  recent  decisions  in  England  would  there- 
fore seem  applicable  in  those  States.  The  language  of  the  statute  of  Ohio,  (Rev.  St. 
1841,  c.  129,  §  2,)  is  substantially  the  same,  requiring  the  presence  of  two  or  more  com- 
petent witnesses,  "  who  saw  the  testator  subscribe,  or  heard  him  acknowledge  the  same." 
The  statute  of  Illinois,  (Rev.  St.  1839,  p.  686,  §  2,)  requires  the  subscribing  witnesses  to 
testify,  at  the  probate  of  the  will,  "  that  they  were  present  and  saw  the  testator— sign 
said  will,— in  their  presence ;  or  acknowledge  the  same  to  be  his  or  her  act  and  deed." 
No  other  States  are  known  to  have  legislated,  in  express  terms,  respecting  the  acknowl- 
edgment of  the  signature. 
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of  a  devise,  by  the  witnesses  setting  their  marks  to  the  will,  was 
good  within  the  Statute  of  Frauds,  (a) 1 

20.  It  has  also  been  determined,  that  it  is  not  necessary  to  the 
validity  of  the  execution  .of  a  will  of  lands  by  a  blind  man,  that 
it  should  be  read  over  to  him  in  the  presence  of  the  attesting 
witnesses,  (b)  2 

21.  The  witnesses  ought  to  see  the  whole  will;  for  if  they  only 
see  the  last  sheet,  on  which  they  subscribe  their  names,  it  is 
doubtful  whether  that  be  sufficient.  The  presumption  however 
is,  that  all  the  sheets,  on  which  a  will  is  written,  are  in  the 
room  where  the  witnesses  attest,  unless  the  contrary  be  proved. 

22.  Sir  T.  Chitty  made  his  will,  consisting  of  two  sheets  of 
paper,  all  in  his  own  handwriting,  and  signed  his  name  at  the 
bottom  of  each  page.  The  sentences  and  words  were  so  con- 
nected, from  the  bottom  of  each  page  to  the  top  of  the  next,  and 
particularly  from  the  fourth  side  of  the  first  sheet  to  the  first  side 
of  the  second  sheet,  that  they  were  imperfect  and  nonsensical 
if  read  apart,  but  clear  and  intelligible  when  read  together.  He 
also  made  a  codicil  in  like  manner  on  a  single  sheet.  The  tes- 
tator then  called  in  Francis  Harding,  showed  him  both  sheets  of 
the  will,  and  his  signature  to  every  page,  told  him  that  was  his 
will,  and  also  showed  him  the  codicil,  and  desired  him  to  attest 
both,  Which  he  did  on  the  last  sheet  of  the  will,  and  on  the 
codicil,  in  the  presence  of  the  testator,  and  then  left  the  room. 

(a)  Harrison  v.  Harrison,  8  Ves.  185.    Ibid.  504.) 
(6)  Longchamp  v.  Fish,  2  Bos.  &  Pull.  N.  E.  415. 


1  A  mark  is  now  universally  deemed  sufficient,  as  well  in  the  case  of  a  witness,  as  in 
that  of  the  testator,  to  answer  the  requirement  of  signing,  or  subscribing  his  name,  in 
the  statute.  See  supra,  §  7,  note ;  2  Greenl.  Evid.  §  677,  (2d  ed.)  and  cases  there  cited ; 
1  Greenl.  Evid.  §  272,  ("4th  ed.);  Chaffee  v.  Baptist  M.  C.  10  Paige,  85;  Adams  v. 
Chaplin,  1  Hill,  S.  Car.  Rep.  266;  Dew  v.  Milton,  7  Halst.  70;  Collins  v.  Nichols, 
1  Har.  &  J.  399  ;  Madison  v.  Zabriskie,  11  Louis.  K.  251  ;  9  Louis.  R.  512  ;  Civ.  Code, 
Louis,  art.  1575;  In  re  Ashmore,  3  Curt.  756. 

2  Though  the  testator  were  blind,  yet  he  must  be  sensible  of  the  presence  of  the 
witnesses,  through  his  remaining  senses,  and  that  they  subscribed  the  will  in  his 
presence.  Reynolds  v.  Reynolds,  1  Spears,  256,  257 ;  Boyd  u.  Cook,  3  Leigh,  32  ; 
Barton  v.  Robins,  3  Phillim.  455,  note ;  In  re  Percy,  1  Rob.  Eccl.  R.  278 ;  [Ray  v- 
Hill,  3  Strobh.  297.]  Where  the  will  of  a  blind  person  was  drawn  in  conformity  with 
the  instructions  given  by  the  testatrix  to  her  solicitor,  it  was  held  good,  though  not 
proved  to  have  been  read  over  to  her  previous  to  the  execution.  Edwards  v.  Pincham, 
4  Moore,  198 ;  2  Greenl.  Evid.  §  678,  note. 
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John  Vaughan  and  John  Leyland  came  in  immediately  after- 
wards ;  the  testator  showed  them  the  codicil,  and  the  last  sheet 
of  the  will,  and  sealed  them  in  their  presence ;  took  each  of 
them  up,  and  severally  delivered  therp.  as  his  act  and  deed. 
These  witnesses  then  attested  the  same  in  the  testator's  presence, 
but  never  saw  the  first  sheet  of  the  will,  nor  was  it  produced  to 
them,  nor  was  the  same  or  any  other  paper  on  the  table.  After 
the  testator's   death  both   sheets   of  paper  were   found  in   his 

bureau,  not  pinned  together,  but  wrapped  up   together 
52  *      with  the  "codicil  in  one   piece   of  paper.     The  question 

was,  whether  the  will  was  duly  attested,  according  to  the 
Statute  of  Frauds,  (a) 

The  case  was  several  times  argued  before  all  the  Judges  in  the 
Exchequer  Chamber ;  and  Lord  Mansfield  acquainted  the  bar, 
that  there  had  been  a  conference  among  all  the  Judges,  except 
Mr.  Baron  Adams,  who  was  out  of  town,  upon  this  case,  which 
was  an  amicable  suit,  to  try  the  real  merits  of  the  question.  It 
occurred  to  the  Judges,  that  the  way  in  which  the  parties  had  put 
the  case  did  not  go  to  the  whole  merits,  because  if  the  first  sheet 
was. in  the  room  at  the  time  when  the  latter  sheet  was  executed 
and  attested,  there  would  remain  no  doubt  of  its  being  a  good 
will,  and  a  good  attestation  of  the  whole  will ;  but  if  the  first 
sheet  was  not  then  in  the  room,  a  doubt  might  arise  whether  it 
was,  or  was  not,  a  good  attestation,  as  to  the  real  estate.  How- 
ever,*no  opinion  was  given  or  formed  by  the  Judges  upon  such 
doubt  which  might  so  arise,  if  it  should  appear  that  in  fact  the 
first  sheet  was  not  then  in  the  room.  A  will,  properly  attested, 
might,  by  reference  to  another  instrument,  establish  particular 
clauses,  so  ascertained  by  a  clear  reference,  as  strongly  as  if  the 
clauses  so  referred  to  had  been  repeated,  in  the  will  verbatim ; 
and  there  were  references  in  this  will  from  one  part  to  another. 
Every  presumption  ought  to  be  made  by  a  jury  in  favor  of  such 
a  will,  when  there  was  no  doubt  of  the  testator's  intention.  It 
was  not  necessary  that  the  witnesses  should  attest  in  the  presence 
of  each  other,  or  that  the  testator  should  declare  the  instrument 
he  executed  to  be  his  will ;  or  that  the  witnesses  should  attest 
every  page,  folio,  or  sheet ;  or  that  they  should  know  the  con- 
tents ;  or  that  each  folio,  page,  or  sheet  should  be  particularly 

(o)  Bond  v.  Seawell,  3  Burr.  1773.    1  Black.  R.  407.    (Gass  v.  Gass,  3  Humph.  27S.) 
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shown  to  them.  This  had  been  settled :  but  the  fact  whether 
the  first  sheet  of  the  will  was  or  was  not  in  the  room,  at  the  time 
of  the  executing  and  attesting  the  latter,  might  be  material  to  be 
known ;  if  it  was,  the  jury  ought  to  find  for  the  will  generally, 
and  they  ought  to  find  all  things  favorable  to  the  will.  If  it  was 
doubtful  whether  the  first  sheet  was  then  in  the  room  or  not, 
they  all  thought  the  circumstances  sufficient  to  presume  that  it 
was  in  the  room,  and  that  the  jury  ought  to  be  so  directed ;  but 
upon  a  special  verdict  nothing  could  be  presumed ;  therefore  they 
were  all  of  opinion  that  it  ought  to  be  tried  over  again  ;  and  if 
the  jury  should  be  of  opinion  that  it  was  then  in  the  room,  they 
ought  to  find  for  the  will  generally ;  and  they  ought  to 
*  presume,  from  the  circumstances  proved,  that  the  will  *53 
was  in  the  room. 

23.  The  statute  expressly  requires,  that  the  witnesses  should 
attest  and  subscribe  the  will  in  the  presence  of  the  testator,  lest 
another  will  should  be  substituted  instead  of  the  real  one.  (a)  1 

24.  Thus,  where  a  person  subscribed  his  will  in  the  presence 
of  three  witnesses,  who,  for  the  ease  of  the  testator,  went  down 
into  another  room,  and  subscribed  it  there,  it  was  held  to  be 
void,  (b) 

(a)  Lord  Eancliffe  v.  Parkyns,  G  Dow,  202. 

(6)  Broderick  v.  Broderick,  1  P.  Wins.  239.    (Dunlap  v.  Dunlap,  4  Desau.  311.) 


1  The  testator  must  be  able,  without  changing  his  situation,  to  see  and  identify  the 
instrument,  if  he  is  so  disposed,  though  in  fact  he  does  not  attempt  so  to  do  ;  aud  he 
must  have  mental  knowledge  and  consciousness  of  that  fact.  If  sick  in  bed,  he  must 
be  able  to  do  this  without  leaving  his  bed.  Tod  v.  E.  of  Winchelsea,  2  C.  &  P.  488  ; 
1  M.  &  M.  12  ;  Doe  v.  Manifold,  1  M.  &  S.  294;  Tribe  v.  Tribe,  1  Rob.  Eccl.  R.  775  ; 
13  Jur.  793.  If  he  were  in  a  state  of  insensibility  at  the  moment  of  attestation,  it  is 
void.  Right  v.  Price,  1  Doug.  241.  Being  in  the  same  room  with  the  testator,  is  prima 
facie  evidence  that  the  attestation  was  in  his  presence  ;'but  if  the  attestation  was  in  an- 
other room,  though  separated  by  folding-doors,  it  is,  prima  facie,  not  an  attestation  in 
his  presence ;  the  presumption.,  in  both  cases,  being  open  to  the  control  of  other  evi- 
dence, it  being  a  mere  question  of  fact.  Neil  c.  Neil,  1  Leigh,  R.  6,  10-21,  where  the 
cases  are  ably  reviewed  by  Carr,  J.  See  also,  In  re  Colman,  3  Curt.  118 ;  Russell  v. 
Falls,  3  Har.  &  McH.  457  ;  1  Greenl.  Evid.  §  272 ;  2  Greenl.  Evid.  §  678  ;  4  Kent,  Comm. 
515,  516 ;  Reynolds  v.  Reynolds,  1  Spears,  253  ;  Howard's  Will,  5  Monr.  199 ;  Edelin 
v.  Hardey,  7  H.  &  J.  61  ;  Clerk  o.  Ward,  4  Bro.  P.  C.  71  ;  Dewey  v.  Dewey,  1  Met. 
349.  As  to  what  is  meant  by  "  changing  his  situation,"  see  the  able  arguments  of 
counsel  in  Russell  v.  Ealls,  supra.  The  presence  of  the  testator  is  not  required  by  the 
laws  of  Arkansas,  New  York,  or  New  Jersey.  Supra,  §  1,  note;  [Boldry  v.  Parris,  2 
Cush.  433 ;  Sturdivant  v.  Birchett,  10  Gratt.  (Va.)  67  ;  Nock  v.  Nock,  lb.  106 ;  Moore 
v.  Moore,  8  lb.  307  ;  Rosserw.ErankIin,6Ib.  1;  Graham  v.  Graham,  10  Ired.  (N.  C.)  219.] 
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25.  But  if  there  be  a  possibility  of  the  testator's  seeing  the  wit- 
ness attest,  it  will  be  sufficient,  unless  the  contrary  is  proved,  (a) 

26.  A  testator  desired  the  witnesses  to  go  into  another  room, 
seven  yards  distant,  to  attest  his  will,  in  which  there  was  a  win- 
dow broken,  through  which  the  testator  might  see  them  ;  and  it 
was  held  that  this  will  was  well  attested,  according  to  the  stat- 
ute ;  for  it  was  sufficient  that  the  testator  might  see  the  witnesses, 
and  not  necessary  that  he  should  actually. see  them;  for  in  that 
case,  if  a  man  should  turn  his  back,  or  look  another  way,  it 
would  vitiate  the  will.  So  if  the  testator,  being  sick,  should  be 
in  bed  with  the  curtains  closed,  (b) 

27.  There  were  four  witnesses  to  a  will,  one  of  whom  was 
gone  beyond  sea ;  two  of  them  swore  that  they  saw  the  will  exe- 
cuted by  the  testatrix,  and  that  they  subscribed  the  same  in  her 
presence ;  the  third  swore  that  he  subscribed  the  will  as  a  witness 
in  the  same  room,  and  at  the  request  of  the  testatrix,  (c) 

Lord  Cowper  doubted  as  to  the  proof  of  the  execution  of  the 
will ;  and  the  matter  coming  on  again  before  Lord  Macclesfield, 
he  observed,  I.  That  the  proper  way  of  examining  a  witness  to 
prove  a  will  of  land  was,  that  the  witness  should  not  only  prove 
the  execution  of  the  will  by  the  testator,  and  his  own  subscribing 
it,  but  likewise  that  the  rest  of  the  witnesses  subscribed  their 
names  in  the  presence  of  the  testator ;  and  then  one  witness 
proves  the  full  execution  of  the  will,  since  he  proves  that  the 
testator  executed  it,  and  also  that  the  three  witnesses  subscribed 
it  in  his  presence.  IL  He  held,  that  the  bare  subscribing  of  th§ 
will  by  the  witnesses  in  the  same  room,  did  not  necessarily  imply 
it  to  be  in  the  testator's  presence,  for  it  might  be  in  a  corner  of 
the  room,  in  a  clandestine,  fraudulent  way ;  and  then  it 
54.*  would  not  be  a  subscribing  by  the  witnesses  irt  the  *  tes- 
tator's "presence,  merely  because  in  the  same  room.  But 
it  being  sworn  by  the  witness,  that  he  subscribed  the  will  at  the 
request  of  the  testatrix,  and  in  the  same  room,  this  could  not  be 
fraudulent ;  and  therefore  the  will  was  well  executed. 

28.  A  married  woman,  having  a  power  to  make  a  writing  in 
the  nature  of  a  will,  ordered  a  will  to  be  prepared,  and  went  to 
an  attorney's  office  to  execute  it ;  but  being  asthmatic,  and  the 

(a)  (Tod  v.  E.  of  Winchelsea,  2  C.  &  P.  488.    1  Greenl.  Evid.  §  272.) 
(6)  Shires  v.  Glascock,  2  Salk.  688.    1  Ld.  Eaym.  507. 
(c)  Longford  v.  Eyre,  1  P.  Wins.  740. 
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office  verj#  hot,  she  retired  to  her  carriage,  to  execute  the  will, 
the  witnesses  attending  her ;  who,  after  having  seen  her  execute 
it,  returned  into  the  office  to  attest  it,  and  the  carriage  was  put 
back  to  the  window  of  the  office,  through .  which  it  was  sworn 
by  a  person  who  was  in  the  carriage,  that  the  testatrix  might 
see  what  passed.  Immediately  after  the  attestation,  the  wit- 
nesses took  the  will  to  her,  which  she  folded  up,  and  put  into  her 
pocket.     It  was  decreed  that  the  will  was  well  attested,  (a) 

29.  Although  the  witnesses  to  a  will  must  subscribe  it  in  the 
presence  of  the  testator,  yet  the  Statute  of  Frauds  does  not  require 
that  this  circumstance  should  be  taken  notice  of  in  the  attestation ; 
and  whether  inserted  or  not;  the  fact,  if  denied,  must  be  left  to 
the  jury  ;  for  neither  the  insertion  nor  omission  of  this  circum- 
stance is  conclusive.1 

30.  In  ejectment  by  an  heir  at  law,  the  question  for  the  opinion 
of  the  Court  was,  if  it  should  be  left  .to  a  jury  to  determine, 
whether  the  witnesses  to  a  will,  being  all  dead,  set  their  names 
in  the  presence  of  the  testator  ;  and  this  merely  upon  circumstan- 
ces, without  any  positive  proof,  (b) 

The  Court  said,  this  was  a  matter  fit  to  be  left  to  a  jury.  The 
_  witnesses,  by  the  Statute  of  Frauds,  ought  to  set  their  names  as 
witnesses  in  the  presence  of  the  testatrix ;  but  it  was  not  re- 
quired by  the  statute  that  this  should  be  taken  notice  of  in  the 
subscription  to  the  will ;  and  whether  inserted  or  not,  it  must  be 
proved ;  if  inserted  it  did  not  conclude,  but  it  might  be  proved 
contra,  and  the  verdict  might  find  it  contra.  Then,  if  not  con- 
clusive when  inserted,  the  omission  did  not  conclude  it  was  not 
so  ;  and  therefore  must  be  proved  by  the  best  proof  which  the 
nature  of  the  thing  would  admit  of.  In  case  the  witnesses  were 
dead,  there  could  not  probably  be  any  express  proof,  since,  at 
the  execution  of  wills,  few  were  present  but  the  devisor  and  the 

(a)  Casson  v.  Dado,  1  Bro.  C.  C.  99. 

(5)  Hands  v.  James,  Com.  E.  531.    Willes  R.  1,  S.  P. 


'  In  Missouri,  it  has  been  "held,  that  the  subscribing  .witnesses  ought  to  attest  not 
only  the  act  of  signing,  but  the  sanity  of  the  testator  at  the  time.  Withinton  v. 
Withinton,  7  Misso.  B.  589.  But  the,  statute,  in  express  terms,  only  requires  that 
the  will  "  be  attested  by  two  or  more  competent  witnesses,  subscribing  their  names 
to  the  will,  in  the  presence  of  the  testator."  Rev.  St.  1835,  p.  617;  Rev.  St.  1845, 
p.  1079. 

VOL.    III.  6  . 
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witnesses.  Then,  as  in  other  cases,  the  proof  pnist  be 
55  *      circumstantial ;  *  and  here  were  circumstances.     I.  Three 

witnesses  had  set  their  names,  and  it  must  be  intended 
that  they  did  it  regularly.  II.  One  witness  was  an  attorney  of 
good  character,  and  might  be  presumed  to  understand  what  ought 
to  be  done,  rather  than  the  contrary ;  and  there  might  be  cir- 
cumstances, to  induce  a  jury  to  believe  that  the  witnesses  set  their 
hands  in  the  presence  of  the  testatrix,  rather  than  the  contrary  ; 
and  it  being  a  matter  of  fact,  was  proper  to  be  left  to  them.  The 
plaintiff  was  nonsuited. 

31.  The  same  question  arose  in  a  subsequent  case,  on  a  trial 
at  bar  in  ejectment.  The  defendant  made  title  under  a  will,  the 
attestation  of  which  was  in  these  words,  "  Signed,  sealed,  puK 
lished,  and  declared  as  and  for  his  last  will  in  the  presence  of  us, 
A,  B,  and  C."  The  witnesses  were  all  dead,  and  their  hands 
proved  in  common  form.  It  was  objected  that  this  was  not  an 
execution,  according  to  the  Statute  of  Frauds  ;  and  the  hands  of 
the  witnesses  could  only  stand  as  to  the  facts  they  had  subscribed 
to ;  and  signing  in  the  presence  of  the  testator  was  not  one. 
The  Court,  on  the  authority  of  Hands  v.  James,  said,  it  was  evi- 
dence to  be  left  to  a  jury  or  a  compliance  with  all  the  circum- 
tances.     A  verdict  was  given  for  the  will,  (a) 

32.  By  the  Roman  law,  it  was  necessary  that  all  the  wit- 
nesses sbould  be  present  at  the  same  time ;  and  some  doubts 
were  formerly  entertained  whether  the  same  circumstance  was 
not  required  by  the  Statute  of  Frauds ;  but  it  is  now  fully  settled, 
that  although  the  witnesses  attest  at  different  times,  yet  it  is 
sufficient,  (ft)1 

33.  A  will  of  lands  attested  by  three  witnesses,  who  at  several 
times  subscribed  their  names,  at  the  request  of  the  testator,  but 
were  not  present  at  once  together,  was  decreed  to  be  well  attested, 
within  the  statute,  (c) 

(a)  Croft  v.  Pawlet,  2  Stra.  1109. 

(i'l  (2  Greenl.  -Evid.  §  676.  Dewey  v.  Dewey,  1  Met.  349.  4  Kent,  Comm.,516.  Dunlap  v. 
Dunlap,  4  Desan.  312.    Elbecky.  Granberry,  2  Hayw.  232.)        (c)  Anon.  2-Ch.  Ca.  109. 


1  The  statute  of  1  Vict.  c.  26,  §'9,  requires  that  all  the  witnesses  be  present  at  the 
time  of  signing  or  acknowledgment.  And  this  is  deemed  to  require  the  attestation  of  all_ 
at  that  time.  In  re  Simmonds,  8  Curt.  79  :  Moore  v.  King,*  Ibid.  243.  See  1  Jarm.  on 
Wills,  [72]  note  by  Perkins. 
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34.  ,0n  a  bill  of  review,  to  reverse  a  decree  of  Lord  Notting- 
ham, for  the  sale  of  lands,  subjected  by  a  will  to  the  payment  of 
debts;  the*will  was  written  in  the  testator's  own  hand,  and 
published  in  the  presence  of  three  several  witnesses,  at  three 
several  times,  and  they  all  attested  it  in  his  presence.  One  of 
the  objections  to  the  decree  was,  that  it  was  no  good  will  within 
the  Statute  of  Frauds,  because  not  attested  by  all  the  witnesses 
at  one  time.     Lord  Keeper  'Wright  held  a  publication  of 

a  will  *  before  three  witnesses,  though  at  three  several  *56 
times,  good  within  the  statute,  (a) 

35.  In  ejectment,  a  special  verdict  was  .found,  that  a  testalor 
executed  his  will  in  the  presence  of  two  witnesses,  who  attested 
the  same  in  his  presence ;  that  four  years  after,  the  testator  went 
over  his  name  with  a  pen,  in  the  presence  of  a  third  witness, 
who  subscribed  his  name  in*  his  presence,  and  at  his  request. 
Mr.  Henley  argued  for  the  heir  at  law,  that  the  statute  requiring 
three  witnesses  to  subscribe  in  the  testator's  presence,  must  in- 
tend they  should  be  all  present  together,  else  there  was  not  that 

degree  of  evidence  which  the  statute  required  ;  for  an  attestation 
of  three  witnesses,  at  different  times,  had  only  the  weight  of  one 
witness.  Witnesses  to  a  will  not  only  attest  the  due  execution 
of  it,  but  likewise  the  capacity  of  the  testator  at  the  time  of  exe- 
cution. A  man  might  be  sane,  at  the  time  when  two  of  the 
witnesses  attest,  and  insane  when  the  third  attests.  Iif  could  not 
be  considered  as  a  will^  till  the  third  witness  had  signed  it,  for 
that  completed  the  act.  (b) 

Mr.  Banks  argued,  on  behalf  of  the  devisee,  that  a  will,  exe- 
cuted in  the  presence  of  three  witnesses,  though  they  attested  it 
at  different  times,  was  good,  within  the  Statute  of  Frauds.;  be- 
cause that  statute  did  not  require  that  all  the  witnesses  should 
be  present  at  the  same  time.  The  requisites  under  the  statute 
were,  that  the  testator  should  sign,  in  the  presence  of  three  wit- 
nesses at  least,  and  that  they  should  attest  in  his  presence.  It 
would  therefore  be  adding  new  requisites,  which  the  act  did  not 
mention,  and  in  fact  making  a  new  law. 

Lord  Ch.  J.  Lee. — "  This  case  depends  on  the  words  of  the 
statute;  the  requisites  in  the  statute  are,  that  the  three  witnesses 
should  attest  the  signing  of  the  testator  ;  but  it  does  not  direct 

(a)  Cook  v.  Parsons,  Preo.  in  Cha.  184:  (J)  Jones  v.  Lake,  2  Atk.  176,  n. 
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that  the  three  witnesses  should  be  all  present  at  the  same  time. 
There  has  been  no  determination  as  to  this  point.  In  the  case  of 
Cook  v.  Parsons,  (a)  the  testator's  signing  was  held  good,  though 
it  was  not  before  three  witnesses  at  the  same  time ;  and  the 
Court  only  doubted  whether  the  testator's  barely  owning  the 
subscription  to  be  his,  before  one  of  the  witnesses,  was  good ; 
but  there  was  no  doubt  as  to  the  validity  of  the  will,  from  the 
execution  at  different  times.  Here  you  have  the  oaths  of  three 
attesting  witnesses ;  this  is  the  degree  of  evidence  required 
57  *  by  the  statute ;  and  the  same  credit  is  given  to  three  *per- 
•  sons,  at  three  different  times,  as  at  the  same  time.  "We 
cannot  carry  the  requisites  further  than  the  statute  directs  ;  the 
act  is  silent  as  to  this  particular ;  it  would  therefore  be  making 
a  new  requisite.  The  signing  is  the  same  act  reiterated ;  the 
testator  in  the  principal  case  went  over  his  name  again,  and 
declared  it  to  be  his  last  will."  Judgment  against  the  heir  at 
law.  (b) 

36.  It  was  formerly  held,  that  every  will  and  every  codicil  must  » 
be  separately  attested  by  three  witnesses^ ;  for  the  attestation  of 
two  witnesses  to  a  will,  and  of  a  third  witness  to  a  codicil,  an- 
nexed to  such  will,  was  held  insufficient;  nor  could  the  attes- 
tation of  a  codicil  operate  in  any  case  as  the  attestation  of  a  will, 
to  which  it  was  declared  to  be  annexed.  / 

37.  A  person  made  his  will  in  writing,  by  which  he  devised 
lands,  and  sealed  and  published  it  in  the  presence  of  two  wit- 
nesses only,  who  subscribed  it  in  His  presence.  A  year  after,  he  • 
caused  another  writing  to  be  prepared,  which  recited  that  he  had 
made  his  will,  and  confirmed  it  in  all  things  ;  and  said,  "and  my 
will  is,  that  this  codicil  be  taken  to  be  of  force,  and  part  of  my 
will."(c) 

It  was  found  that  the  codicil  was  attested  by  two  witnesses, 
one  of  whom  was  witness  to  the  will,  the  other  not ;  and  it  was 
further  found,  that  the  codicil  was  distinct  from,  and  not  annexed 
to  the  will. 

Lord  Ch.  J.  Holt  delivered  the  opinion  of  the  Court,  that  this 
was  not  a  good  will  within  the  statute,  for  want  of  three  attest- 
la)  Ante,  s.  34.  (S)  Westbeech  v.  Kennedy,  1  Ves.  &  B.  362.     Vide,  1  Ves.  14,  16. 
(c)  Lee  v.  Libb,  Rep.  Temp.  Holt,  742.      3  Salk.  395.     1  Show.  69,  88.    (Dunlap  v.  Dun- 
lap,  Desau.  312.) 
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ing  witnesses.  The  codicil  would  not  carry  the  land  without  the 
will,  nor  the  will  without  the  codicil.  And  the  three  witnesses 
within  the  statute  ought  to  be  witnesses  to  the  whole. 

38.  A  person  devised  freehold  lands  to  a  college,  by  a  will 
written  with  his  own  hand,  but  not  attested  by  any  witness. 
The  testator  afterwards  made  a  codicil,  attested  by  four  witnesses, 
wherein  he  recited  his  will,  (a) 

It  was  determined  that  the  attestation  of  the  codicil  could  not 
operate  so  as  to  render  the  will  valid ;  for  the  codicil  might  be 
executed  in  another  place,  and  the  witnesses  might  not  either 
see  or  know  any  thing  of  the  will. 

39.  The  doctrine  laid  down  in  the  above  case,  appears  doubt- 
ful, for  in*  Habergham  v.  Vincent,  which  will  be  stated  hereafter, 
Mr.  J.  Wilson,  whom  Lord  Loughborough  called  to  his  assistance, 
is  reported  to  have  said, — "  I  believe  it  is  true,  and  I  have 

*  found  no  case  to  the  contrary,  that  if  a  testator  in  his  *58 
will  refers  expressly  to  any  paper  already  written,  and  has 
so  described  it  that  there  can  be  no  doubt  of  the  identity,  and 
the  will  is  executed  in  the  presence  of  three  witnesses,  that 
paper  makes  part  of  the  will,  whether  .executed  or  not ;  and  such 
reference  is  the  same  as  if  he  had  incorporated  it ;  because  words 
of  relation  have  a  stronger  operation  than  any  other.  As  Lord 
Coke  says,  in  his  comment  on  Littleton,  where  Littleton  is  speak- 
ing of  the  word  heirs  being  necessary  to  raise  an  estate  of  in- 
heritance, Lord  Coke  makes  this  exception ;  if  A  enfeoff  B  and 
his  heirs,  and  B  enfeoffs  A  in  as  full  and  ample  a  manner  as  A 
has  enfeoffed  him,  that  will  give  the  inheritance,  without  the 
word  heirs  ;  and  it  shall  have  effect  by  relation."  (b) 

40.  Where  a  codicil  is  written  on  the  same  sheet  of  paper  with 
a  will,  the  attestation  of  the  codicil  by  three  witnesses  establishes 
the  will,  though  such  will  be  not  duly  attested. 

.  41.  Sir  James  de  Bathe,  by  his  will,  attested  by  only  one  wit- 
ness, appointed  Lord  Fingall  and  Mr.  Cruise  to  be  guardians  to 
his  children.  By  a  codicil  written  on  the  same  sheet  of  paper, 
the  testator  expressed  himself  in  the  following  manner:  —  "  I  do 
hereby  make  and  declare  this  to  be  a  codicil  to  my  will  hereunto 
annexed,  in  which  said  will  I  am  disposed  to  make  some  altera- 

(a)  Att.-Gen.  v.  Barnes,  Gilb.  E.  5.    Free,  in  Cha.  270. 
•  (6)  2  Ves.  228.    3  Burr.  R.  1775. 

'6» 
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tions."  He  then  made  alterations  as  to  legacies,  and  concluded 
thus :  "  And  in  all  other  respects  confirm  my  said  will  hereunto 
annexed."     The  codicil  was  attested  by  three  witnesses,  (a) 

Mr.  Alexander  contended,  on  behalf  of  the  guardians,  that 
this  appointment  was  clearly  sufficient ;  the  effect  of  a  codicil, 
on  the  same  sheet  of  paper  with  the  will,  expressly  referring  to 
it,  as  annexed,  and  confirming  it  in  all  respects,  except  as  to  the 
alteration  of  some  legacies,  being  a  reexecution  and  republica- 
tion, as  it  would  be. in  the  case  of  a  devise  of  land,  there  being 
no  difference  in  this  respect  between  the  two  statutes. 

Sir  "W.  Grant,  M.  R.,  held  clearly,  that  the  appointment  of 
guardians  was  good ;  the  codicil,  attested  by  three  witnesses, 
adopting  the  will,  and  amounting  to  a  reexecution  and  repub- 
lication;  and  a  devise  of  land  by  the  will  would  have  been  made 
good  by  the  codicil,  (b) 

42.  If  a  will  be  made  at  several  times,  although  the  parts  be 
distinct,  and  separately  signed  by  the  testator ;  yet  if  it  appear 

from  circumstances  to  have  been  the  intention  of  the  tes- 
59*      tator,  *  that  both  instruments  should  constitute  but  one 

will,  and  not  a  will  and  a  codicil,  an  attestation  of  the 
last  part  by  three  witnesses  will  amount  to  an  attestation  of  the 
whole. 

43.  J.  Griffin,  on  the  2d  of  May,  1752,  wrote  upon  a  sheet  of 
paper,  with  his  own  hand,  as  follows :  — "  Know  all  men  by 
these  presents,  that  I  John  Griffin,  make  the  after-mentioned  my 
last  will  and  testament."  He  then  proceeded  to  give  two  free- 
hold houses,  and  subscribed  it ;  but  there  was  no  witness.  In 
January,  1754,  he  wrote  on  the  same  sheet  of  paper  the  following 
words :  "Memorandum,  whereas  I  have  laid  out,  &c.  on  a  lighter, 
&c.  and  the  barge  called  The  Lemon,  &c.  all  shall  be  at  my 
wife's  disposal ;  and  this  not  to  disannul  any  of  the  former  part 
made  by  me,  the  2d  of 'May,  1752,  except  that  my  wife  shall 
not  be  liable  to  pay  to  my  son  John,  &c.  Witness  my  hand, 
John  Griffin."  (c) 

The  will  was  written  on  the  first  and  second  sides  of  a  sheet 
of  paper,  and  the  memorandum  was  begun  either  upon  the  end 
of  the  second,  or  the  beginning  of  the  third,  and  written  upon 

(a)  De  Bathe  v.  Fingall,  16  Ves.  167. 

(J)  1  Ves.  &  Bea.  445.    See  also  Doe  v.  Evans,  1  Crom.  &  Mee.  42. 

(c)  Carletons.  Griffin,  1  Burr.  549. 
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the  third  side;  and  all  the  second  writing  related  only  to  the 
personal  estate.  The  testator  subscribed  this  in  the  presence  of 
three  witnesses ;  then  he  took  the  said  sheet  of  paper  in  his  hand, 
and  declared  it  to  be  his  last  will  and  testament,  in  the  presence 
of  the  said  three  witnesses ;  and  then  delivered  it  to  them,  and 
desired  they  would  attest  and  subscribe  it  in  his  presence,  which 
they  accordingly  did. 

The  question  was,  whether  this  will  was  duly  attested,  accord- 
ing to  the  Statute  of  Frauds. 

Lord  Mansfield  said,  the  case  was  accurately  put ;  for  it  was 
not  stated  to  be  either  a  will  or  a  codicil,  but  a  sheet  of  paper 
written,  &c.  At  first,  in  1752,  the  testator  did  not  know  that 
any  witnesses  were  necessary ;  in  1754  he  had  found  they  were 
necessary  ;  then  he  made  a  subsequent  disposition,  which  was  a 
memorandum  to  be  added  to  it ;  but  he  did  not  call  it  a  codicil, 
nor  did  the  case  state  it  to  be  so.  He  plainly  considered  the 
whole  as  one  entire  disposition,  and  he  expressly  declared  in  the 
latter,  that  he  did  not  thereby  mean  to  disannul  any  part  of  the 
former  devise  or  dispositions.  There  is  not  a  tittle  in  the  latter 
that  relates  to  the  real  estate  ;  therefore  the  only  intent  of  having 
the  three  witnesses  was,  and  must  be,  to  authenticate  the  former. 
Then  the  publication  of  it  was,  as  of  a  will ;  he  took  up 
the  *  sheet  of  paper  and  said,  it  is  my  will ;  and  certainly  *  60 
he  did  not  mean  a  part  only,  but  the  whole  of  it ;  and 
he  desired  them  to  attest  it :  all  this  must  relate  to  the  whole 
that  was  written  on  the  paper.  Adjudged  that  the  will  was  duly 
attested. 

44.  With  respect  to  the  persons  who  are  capable  of  being  wit- 
nesses to  a  devise,  the  Statute  of  Frauds  only  mentions  the  word 
credible ;  and  therefore  all  those  who  are  capable  of  being1  wit- 
nesses in  any  other  matter,  rhay  also  be  witnesses  to  a  will.1 


i  It  is  sufficient  if  the  witnesses  were  competent  at  the  time  of  attestation.  If  they 
have  subsequently  become  incompetent,  the  will  may  be  established  by  secondary 
evidence,  as  in  other  cases.  The  very  able  judgment  of  Lord  Camden,  to  this  effect, 
though  overruled  at  the  time  by  a  majority  of  the  Court,  is  now  received  as  the  true 
exposition  of  the  statute.  Doe  v.  Hersey,  4  Burn,  Eccl.  L.  88,  also  reported  in  a  note 
to  Cornwall  v.  Isham,  1  Day,  41-88.  See  Brograve  v.  Winder,  2  Ves.  634,  636  ;  Amory 
v.  Fellows,  5  Mass.  219,  229  :  Anstey  v.  Dowsing,  2  Stra.  1253',  1255. 

In  regard  to  the  competency  of  witnesses  to  a  will,  as  affected  by  their  interest,  the 
same  rule  governs  here  as  in  other  cases,  unless  changed  by  statute ;  namely,  that 
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The  Judges  were,  however,  formerly  very  strict,  as  to  the  com- 
petency of  the  witnesses  to  a  devise ;  for  neither  a  devisee,  lega- 
tee, or  creditor,  was  allowed  to  be  a  competent  witness  to  a 
devise. 

45.  This  occasioned  the  statute  25  Geo."  II.  c.  6,  by  which  it 
is  enacted,  section  1 :  "  That  if  any  person  attest 'the  execution 
of  any  will  or  codicil,  to  whom  any  beneficial  f  devise,  legacy, 
estate,  interest,  gift,  or  appointment,  except  charges  on  lands, 
tenements,  or  hereditaments,  for  payment  of  any  debt  or  debts, 
shall  be  thereby  given  or  made ;  such  devise,  legacy,  estate,  in- 
terest, or  appointment  shall,  so  far  only  as  concerns  such  person 
attesting  the  execution  of  such  will  or  codicil,  or  any  person 

where  the  person  takes  a  personal  and  beneficial  interest  under  the  will,  he  is  incompe- 
tent to  testify  in  its  support ;  but  that  where  his  interest  is  not  personal  or  beneficial, 
but  is  merely  fiduciary,  he  is  competent,  unless  he  is  personally  responsible,  as  a  party, 
for  costs.  In  some  States,  the'executor  is  so  responsible,  at  least  in  the  first  instance; 
while  in  others  he  is  not ;  and  hence  the  diversity  in  the  decisions  on  this  point.  See, 
accordingly,  against  the  competency,  Sears  u.  Dillingham,  12  Mass.  358;  Fox  a. 
Whitney,  16  Mass.  118;  Vansant  v.  Boileau,  1  Binn.  444;  Beard  v.  Cowman,  3  Har. 
&  McH.  152 ;  Fenwick  v.  Forest,  6  Har.  &  J.  415  ;  Vinyard  v.  Brown,  4  McCord,  24 ; 
Hayden  v.  Loomis,  2  Root,  350.  So,  the  executor's  interest  in  the  commissions  allowed 
him  on  the  personalty,  will  exclude  him  as  a  witness.  Tucker  v.  Tucker,  5  Ired.  Law 
Rep.  161  ;  Taylor  v.  Taylor,  1  Richard.  531.  So,  where  he  has  already  paid  out  one  of 
the  legacies.  Hickle  y.  Eichleberger,  2  Barr,  483.  [Nor  is  an  executor,  though  re- 
nouncing, a.  competent  witness  to  prove  the  will,  where  he  is  by  the  will  appointed  a' 
trustee  by  name.  Burritt  v.  Silliman,  16  Barb.  198.  See  also  Workman  v.  Dominick,  3 
Strobh.  589.  Nor  is  a  legatee  a  competent  witness,  if  he  merely  assigns  his  claim  in 
order  to  prove  the  will  on  which  it  depends.  Haus  a.  Palmer,  21  Penn.  (9  Harris,) 
296.] 

In  favor  of  the  competency,  see  McDaniel's  Will,  2  J.  f.  Marsh.  331  ;  Tucker  v. 
Tucker,  supra;  Den  v.  Allen,  1  Penningt.  35  ;  Comstock  u.  Hadlyme,  8  Conn.  254; 
Coalter  <,.  Bryan,  1  Gratt.  18;  Henderson  v.  Kenner,  1  Richard,  474;  Overton  v. 
Oyerton,  4  Dev.  &  Bat.  197.  See  1  Jarm.  on  Wills  [66]  note  by  Perkins,  2d  ed.  So, 
as  to  legatees  and  devisees  in  trust.  Haven  v.  Hilliard,  23  Pick'.  10 ;  Cornwall  v. 
Isham,  supra;  Eustis  v.  Parker,  1  N.  Harnp.  273.  See  further,  1  Greenl.  Evid.  §  333, 
353  ;  2  Greenl.  Evid.  §  691,  and  cases  there  cited.  Other  cases  as  to 'the  competency 
of  witnesses  in  support  of  wills,  are,  Hall  v.  Hall,  17  Pick.  373  ;  Clark  v.  Vorce,  19 
Wend.  232;  Deakins  v.  Hollis,  7  G.  &  J.  311  ;  Tucker  v.  Sanger,  1  McCl.  435 ;  Snell- 
grove  v.  Snellgrove,  i  Desau.  274  ;  Shaffer  v.  Corbett,  3  Har.  &  McH.  513 ;  Kerns  v. 
Soxman,  16  S.  &  R..  315;  [Snyder  u.  Bull,  17  Penn.  54;  Search's  Appeal,  13  lb. 
108.] 

It.In  Phipps  v.  Pitcher,  6  Taunt.  219,  it  was  determined,  that  an  executor  of  a 
testator,  possessed  of  real  and  personal  estate,  clothed  with  a  trust  to  pay  debts,  and 
to  lay  out  money  for  the  benefit  qf  the  testator's  children,  and  with  a  power  to  sell 
freehold  lands  in  fee,  but  taking  no  beneficial  interest  under  the  will,  was  a  good  attest- 
ing witness.] 
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claiming  under  him,  be  utterly  null  and  void ;  and  such"  person 
shall  be  admitted  as  a  witness  to  the  execution  of  such  will  or 
codicil." 

Section  2.  "  In  case  by  any  will  or  codicil  any  lands,  tene- 
ments, or  hereditaments,  shall  be  charged  with  any  debt  or  debts ; 
and  any  creditor,  whose  debt  is  so  charged,  shall  attest  the  ex- 
ecution of  such  will  or  codicil;  every  such  creditor,  notwith- 
standing such  charge,  shall  be  admitted  as  a  witness  to  the 
execution  of  such  will  or  codicil,  within  the  intent  of  the  said 
act." 

Section  6.  "  Provided  always,  that  the  credit  of  every  such 
witness  so  attesting  the  execution  of  any  will  or  codicil,dn  any 
of  the  cases  in  this  act  before  mentioned,  and  all  circumstances 
relating  thereto,  shall  be  subject  to  the  consideration  and  deter- 
mination of  the  Court  and  the  jury,  before  whom  any  such 
witness  *  shall  be  examined,  or  his  testimony  or  attesta-  *  61 
tion  made  use  of,  or  of  the  court  of  equity  in  which  the 
testimony  or  attestation  of  any  such  witness  shall  be  made  use 
of;  in  like  manner  to  all  intents  and  purposes  as  the  credit 
of  witnesses  in  all  other  cases  ought  to  be  considered  and  deter- 
mined."! ' 


[t  After  some  conflict  of  opinion  and  authority,  it  seems  now  settled,  that  the 
above  statute  does  not  apply  to  wills  merely  of  personal  estate.  In  Lees  v.  Sum- 
mersgill,  17  Ves.  508,  Sir  William  Grant,  M.  R.  held  (1817)  that  the  above  statute 
did  extend  to  all  wills,  and  that  a  legacy  given  by  a  will  merely  of  personal -estate 
to  a  person  who  was  a  subscribing  witness  was  void ;  but  in  Brett  v.  Brett,  3  Add. 
Ece.  Rep.  210,  subsequently  affirmed  (May,  1827,)  by  the  High  Court  of  Delegates, 
1  Hagg.  Ecc.  Rep.  58,  u.  (a.)  it  was  decided  otherwise,  namely,  that  the  statute  did  not 
apply  to  such  wills.  The  latter  opinion  has  been  followed  by  Sir  John  Leach,  M.  R.,  in 
Emanuel  ;-.  Constable,  (June,  1827,)  3  Russ.  436,  and  by  Sir  Launcelot  Shadwell,  in 
Foster  v.  Banbury,  3  Sim.  40,  (1829.)] 

'  The  subject  of  the  statute  of  25  Geo.  2,  c.  6,  respecting  the  effect  of  a  devise  or 
legacy  to  an  attesting  witness,  has  been  legislated  upon  in  almost  all  the  States  in  the 
Union.  In  South  Carolina,  the  English  statute  is  of  force.  Taylor  w.  Taylor,  supra; 
[Cannon  v.  Setzler,  6  Rich.  471.]  But  in  Tennessee,  it  is  not.  Gass  v.  Gass,  3  Humph- 
278.  Generally  speaking,  the  statute  provisions  here  are  the  same  as  those  of  the  Eng- 
lish statute,  in  the  sections  quoted  in  the  text ;  with  a  few  modifications,  which  will  be 
mentioned. 

In  the  States  of  Maine,  Virginia,  Ohio,  Kentucky,  Mississippi,  and  Alabama,  the  pro- 
vision is  universal  in  its  terms,  annulling  the  title  of  the  attesting  witness,  under  the 
will,  in  the  case  of  "  all  devises  and  bequests  " — "  any  devise,"  &c. — "  a  devise,  &c., 
made  to  him.  But  whether  this  language  is  to  be  applied  to  fiduciary  devises,  or  those 
not  beneficial  in  their  nature,  is  not  known  to  have  been  judicially  determined.     In  the 
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46.  Two  celebrated  cases  have  been  decided  respecting  the 
competence  and  credibility  of  witnesses  to  a  will.  The  first  is 
that  of  Wyndham  v.  Ghetwynd,  in  the  Court  of  King's  Bench ; 
and  the  second  is  that  of  Doe  ex  dem.  Hindson  v.  Kersey, 
in  the  Court  of  Common  Pleasv1'  But  as  they  relate  to  wills 
made  before  this  statute,  it  is  unnecessary  to  state  them,  (a) 

47.  A  legatee  may  be  a  witness  against  a  will,  because  he 
swears  against  his  own  interest,  and  so  is  the  strongest  evi- 
dence, (b) 

48.  An  infamous  person  is  not  a  competent  witness  to  a  will ; 
and  therefore  it  was  held,  in  a  modern  case,  that  a  person' who 
had  bean  convicted  of  stealing  sheep  was  not  a  competent  wit- 
ness to  a  will ;  for  it  was  the  crime  that  created  the  infamy,  and 
took  away  a  person's  competency,  not  the  punishment,  fc) 

49.  An  estate  in  fee  on  the  determination  of  a  life-eslate  was 
devised  to  the  wife  of  A.  B.  A.  B.  was  one  of  the  three  witnes- 
ses who  attested  the  will.  Testator  died  in  1779,  and  the  wife 
of  A.  B.  in  1813,  before  the  life-estate  was  determined.  A  case 
was  sent  by  the  M.  E.  for  the  opinion  of  the  K.  B.,  and  they  cer- 
tified their  opinion  to  be  that  the  will  was  not  duly  executed,  so 
as  to  pass  real  estate  to  A.  B.'s  wife,  (d) 

50.  A  devise  must  also  be  published ;  that  is,  the  devisor  must 

(a)  1  Burr   R.  414;  4  Bum's  Eo.  L.  p.  9?;  Ed.  1824. 

(b)  Oxendon  v.  Penerice,  Salk.  691.        (c),  Pendook  v.  Maokender,  4  Burn's  Ecc.  Law,  95. 
(d)  Hatfield  v.  Thorp,  5  Bar.  &  Aid.  589.    Holdfast  v.  Dowsing,  2  Str.  1253.    4  Burn's  Ecc 

Law,  97.  ■  Carthew,  514. 


other  States,  the  rule  is  applied  in  terms  to  ,:  beneficial "  devises  and  interests  alone,  as 
in  the  English  statute. 

A  qualification  to  this  rule  is  admitted  in  several  States,  by  limiting  its  application  to 
cases,  where  there  is  not  the  statute-number  of  competent  witnesses  to  the  will,  exclu- 
sive of  the  devisee  ;  or,  as  it  is  expressed  in  some  of  the  statutes,  where  the  will  cannot 
otherwise  be  proved.  This  limitation  is  found  in  the  statutes  of  Maine,  Massachusetts, 
New  Hampshire,  Vermont,  Connecticut,  Virginia,  Ohio,  Michigan,  Kentucky,  Indiana,  Illi- 
nois, Missouri,  Mississippi,  Arkansas,  and  Alabama. 

In  Vermont,  this  rule,  annulling  the  gift  to  a  witness,  is  further  limited  to  cases  where 
the  witness  is  not  an  heir  at  law  to  the.  testator.  But  in  "New  York,  Virginia,  Ohio, 
Michigan,  Kentucky,  Indiana,  Illinois,  Mississippi,  Missouri,  Arkansas,  and  Alabama,  if . 
the  witness  would  be  entitled  to  a  share  of  the  testator's  estate  if  there  were  no  will, 
the  statutes  provide  that  he  shall  still  receive  that  share,  but  not  beyond  the  value  in- 
tended to  be  given  him  by  the  will.     [Caw  v.  Robertson,  1  Selden,  (N.  Y.)  125.] 

'  The  case  of  Doe  v.  Kersey,  and  the  able  argument  of  Ld.  Camden,  in  cxlenso,  may 
be  found  in  a  note  in  1  Day,  Rep.  p.  41-88. 
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do  some  act,  from  which  it  can  be  concluded  that  he  intended 
the  instrument  to  operate  as  a  will  or  devise.  And  Lord  Hard- 
wicke  has  mentioned  a  case,  where,  upon  a  trial  at  bar  in  the 
Court  of  K.  B.  the  question  was,  whether  the  testator  had  pub- 
lished his  will,  for  there  was  no  doubt  of  his  executing  it 
in  the  *  presence  of  three  witnesses,  or  of  their  having  at-  *  62 
tested  it  in  his  presence ;  which  showed  that  publication 
was,  in  the  eye  of  the  law,  an  essential  part  of  the  execution  of 
the  will,  and  not  a  mere  matter  of  form,  (a) 

51.  The  words,  "  signed  and  published  by  the  said  A.  B.  as  and 
for  his  last  will  and  testament,"  are  a  sufficient  publication ;  and 
the  delivery  of  a  will,  as  a  deed,  has  been  also  held  to  be  a 
sufficient  publication,  (b) 

•  52.  A  will  was  delivered  by  a  testator  as  his  act  and  deed  ;  and 
the  words  "  sealed  and  delivered"  were  put  above  the  place,  where 
the  witnesses  were  to  subscribe.  It  was  adjudged,  that  this  was 
a  sufficient  publication,  (c) l 

(a)  3  Atk.  161.  (6)  Peatc  v.  Ougly,  1  Com.  E.  196. 

(c)  Trimmer  v.  Jackson,  4  Burn,  Eo.  L.  116.  See  Ward  v.  Swift,  1  Or.  &  Mee.  171. 
Supra,  Vol.  IV.  p.  192. 

1  No  formal  and  separate  act  of  publication  is  necessary,  unless  it  is  made  so  by  the 
express  language  of  a  statute.  It  is  sufficient,  if  it  appears  that  the  testator  intended 
the  transaction  as  a  testamentary  act ;  Warren  v.  Postlethwaite,  9  Jur.  721  ;  2  Colly. 
Ch.  Ca.  108;  and  this  may  be  inferred  from  circumstances ;  Wallis  v.  Wallis,  4  Burn's 
Ecc.  L.  114 ;  no  form  of  words  being  requisite.  Maberly  v.  Sison,  1  Jur.  558.  Attes- 
tation of  delivery  has  been  held  equivalent  to  attestation  of  publication.  Ward  v.  Swift, 
1  Cr.  &  M.  175.  So,  the  attestation  of  signing,  sealing,  and  delivery  has  been  deemed 
sufficient.  Curtels  v.  Kenrick,  3  M.  &  W.  461.  So,  publication  to  one  witness  only. 
White  v.  British  Museum,  6  Bing.  310.  So,  the  act  of  writing,  signing  and  attesting 
a  will.  Ray  v.  Walton,  2  A.  K.  Marsh.  73  ;  Black  v.  Ellis,  3  Hill,  S.  Car.  Rep.  68. 
And  see  Lempriere  v.  Valpy,  5  Sim.  108  ;  Moodie  v.  Reid,  7  Taunt.  355  ;  4  Mad.  566: 
Simeon  v.  Simeon,_4  Sim.  555  ;  Jones  v.  Hartley,  2  Whart.  103  ;  2  Greenl.  Evid.  §  675, 
and  cases  there  cited;  4  Kent,  Comm.  515;  Brinckerhoff  r,  Remsen,  8' Paige,  488;  26 
Wend.  325  ;  Swift  v.  Wiley,  1  B.  Monr.  118;  [Verdier  u.  Verdier,  8  Rich.  S.  C.  135. 
The  formal  execution  of  a  will  is  held  in  Delaware  a  publication.  Smith  v.  Dolby, 
4  Harring.  350.] 

In  the  case  of  a  will,  made  under  a  power  explicitly  requiring  a  publication,  greater 
strictness  has  been  held  necessary.  See  Allen  o.  Bradshaw,  1  Curt.  110;  Moodie 
v.  Reid,  supra. 

In  New  York,  New  Jersey,  and  Arkansas,  a.  distinct  act  of  publication  is  made  neces- 
sary, by  statute.     Supra,  §  14,  note. 

On  the  general  subject  of  publication,  Gibbs,  C.  J.,  in  the  case  of  Moodie  v.  Reid, 
supra,  expressed  his  opinion  in  the  following  terms : — "  A  will,  as  such,  requires  no 
publication  ;  be  publication  what  it  may,  a  will  may  be  good  without  it.     (See  Powell 
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53.  It  has  been  held,  in  seyeral  cases,  which  will  be  stated 
hereafter,  that  where  a  person,  by  a  will  duly  attested,  charged 
his  lands  with  the  payment  of  his  debts  and  legacies,  a  legacy 
afterwards  given  by  a  codicil,  not  duly  attested  according  to  the 
Statute  of  Frauds,  but  sufficient  to  pass  personal  estate,  would  be 
good.  From  which  it  was  concluded,  that  a  person  might,  by 
means  of  a  will  duly  executed,  empower  himself  to  make  a  future 
disposition  of  lands,  by  another  instrument,  not  duly  executed. 
This  doctrine,  if  established,  would  have  been  attended  with  the 
most  serious  consequences ;  for,  as  Mr.  Fearne  observes : — "  If  a 
man  might,  by  a  will  duly  attested,  devise  his  lands  upon  such 
trusts  as  he  should  appoint  by  any  other  instrument,  it  would  in 
effect  amount  to  a  repeal  of  the  Statute  of  Frauds,  in  respect  to 
the  solemnities  of  testamentary  dispositions  of  lands.  A  mam 
would  have  nothing  to  do  but,  on  his  coming  of  age,  to  make 
one  general  repeal  6f  that  statute,  in  regard  to  himself,  by  devis- 
ing his  whole  real  estate  to  some  nominal  persons,  and  their 
heirs,  upon  such  trusts,  &c.  as  the  testator  should  afterwards  by 
any  writing  appoint ;  and  he  might,  by  reference  to  such  repealing 


on  Devises,  54,  et  seq ;  I  Roberts  on  Wills,  chap.  1,  sect.  1 ;  1  Mass.  Rep.  257 ;  Swett, 
et  al.  v.  Boardman,  and  note.)  But  here  the  power  is  to  be  exercised  by  a  will  signed 
and  published.  Therefore  there  must  be  some  publication  here;  the  will  must  be 
signed,  published,  and  attested ;  and  there  must  therefore  be  some-  attestation  here,  of 
signing  and  publication.  Though  the  most  respected  late  Chief  Justice  of  this  Court 
differed  from  the  other  Judges,  in  Wright  v.  Wakeford,  it  is  established  by  that  case, 
that  the  witnesses  must  attest  every  thing  that  is  necessary  for  the  execution  of  the 
power.  Here  the  witnesses  have  clearly  attested  the  signing  ;  the  question  is,  whether 
they  have  attested  the  other'formality,  of  publication,  in  attesting  and  signing.  If  the 
act  of  the  testatrix,  in  calling  on  the  witnesses  to  attest  her  will,  be  a  publication  of 
it,  then  their  attesting  that  she  signed  it,  attests  her  publication  also,  because  they  attest 
that  by  which  she  publishes  it.  I  called  on  the  bar  to  say  what  publication  was  ;  I  do 
not  wonder  that  I  had  no  answer ;  for  though  the  parties  used  the  term  publication,  it 
is  a  term,  in  this  sense,  unknown  to  the  law.  I  know  what  publication  is,  if  spoken  of 
many  things ;  as  for  instance  of  a  libel.  I  know  what  an  uttering  is ;  if  a  man  puts 
forth  base  money  in  certain  cases,  it  is  an  uttering ;  but  I  do  not  know  what  the  publi-  • 
cation  of  a  will  is.  I  can  only  suppose  it  to  be  that  by  which  a  person  designates  that 
he  means  to  give  effect  to  a  paper  as  his  will.  I  throw  this  out,  that  it  may  not  be  sup- 
posed, that  if  our  decision  should  be  adverse  to  that  which  has  been  argued,  it  is  there- 
fore contrary  to  the  cases  that  have  been  decided  in  this  Court."  See  7  Taunt.  561, 
562. 

The  time  of  publication  of  a  will  is  ordinarily  referred  to  its  date  ;  but  this  is  not 
conclusive;  it  may  be  proved  aliunde  to  have  been  made  at  a  subsequent  day.  Bag- 
well v.  Elliott,  2  Rand.  190. 
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will,  at  any  time  make  a  testamentary  disposition  of  the  estates, 
without  the  least  attention  to  the  ceremonies  required  by  the 
statute.  This  would  let  in  all  the  inconveniences  of  frauds  and 
perjuries  intended  to  be  prevented  by  the  last-mentioned  statute, 
in  regard  to  testamentary  dispositions  of  land ;  nay,  the  legal 
absolution  might  possibly  be  extended  to  the  Statute  of  Wills  as 
well  as  that  of  Frauds,  &c,  and  by  considering  the  first  interme- 
diate will  a  sufficient  compliance,  as  well  with  the  requi- 
sition of  writing,  required  by  one  statute,  as  *of  the  *63 
ceremonies  of  execution  by  the  other,  a  parol  appoint- 
ment of  the  trusts  might  be  attempted,  under  a  power  worded 
for  that  purpose,  in  the  original  absolving  will."  (a) 

This  opinion  of  Mr.  Fearne  has  been  established  as  good  law, 
by  the  following  case. 

54.  Samuel  Hill,  by  a  will  duly  attested,  devised  his  freehold 
estates  to  five  trustees,  and  the  survivors  and  survivor  of  them, 
their  and  his  heirs  and  assigns,  to  the  use  of  his  granddaughter 
for  life,  remainder  to  her  first  and  other  sons  in  tail  male,  re- 
mainder to  her  daughters  as  tenants  in  common  in  tail  general, 
remainder  unto  or  for  the  use  of  such  person  or  persons,  and  for 
such  estate  or  estates,  as  he,  by  any  deed  or  instrument  to  be 
executed  by  him,  and  attested  by  two  or  more  credible  wit- 
nesses, should  direct,  limit,  or  appoint.  The  devisor,  by  a  deed 
poll  dated  the  day  after,  under  his  hand  and  seal,  attested  by 
two  witnesses,  after  reciting  his  will,  in  pursuance  of  the  power 
thereby  reserved  to  him,  limited  and  appointed  his  estates,  after 
the  death  of  his  granddaughter,  and  failure  of  her  issue,  to  the 
first  and  other  sons  of  his  son,  &c.  A  question  was  referred  by 
the  Court  of  Chancery  to  the  Court  of  King's  Bench,  whether 
the  two  instruments,  taken  together,  were,  at  the  time  of  the 
death  of  the  devisor,  sufficient  to  pass  any  estate  or  interest  in 
the  freehold  premises,  not  given  by  the  first  instrument,  (b) 

The  Court  of  King's  Bench  certified  their  opinion,  that  the 
two  instruments  taken  together  were  not  sufficient  to  pass  any 
estate  or  interest  in  the  freehold  premises,  not  given  by  the  first 
instrument ;  on  the  ground  that  the  second  instrument  was  a 
deed,  and  not  a  will. 

The  cause  coming  on  for  further  directions,  Lord  Lough- 
fa)  Feame,  Opin.  435.  (J)  Habergham  v.  Vincent,  6  Term  R.  92. 

vot.  in.  7 
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borough  called  to  his  assistance  Mr.  J.  Buller,  and  Mr.  J.  Wil- 
son, and  they  were  all  of  opinion  that  the  second  instrument 
was  testamentary;  but  not  being  attested  according  to  the 
Statute  of  Frauds,  could  have  no  operation  or  effect,  (a) 

55.  The  Statute  of  Frauds  requires,  that  all  devises  of  lands 
or  tenements  shall  be  executed  in  the  manner  above  stated  ;  and 
it  has  been  determined  that  all  devises  by  which  terms  for  years, 
or  other  interests  arising  out  of  lands,  are  created,  or  by  which 
powers  to  sell  or  charge  lands  are  given,  are  within  the  statute. 
Therefore,  where  an  estate  is  devised  for  a  term  of  years,  or  a 

sum  of  money  is  given  originally  out  of  land,  a  will  con- 
64*      taining  'such  a  charge  must  be  executed  in  the  manner 

prescribed  by  the  statute ;  because  it  is  the  same  as  a  de- 
vise of  the  land,  since  the  term  of  years  is  an  interest  in  the  land, 
and  money  thus  given  can  only  be  raised  by  a  mortgage  or  sale 
of  the  land,  (b) 

56.  There  is  one  exception  to  this  rule,  which  has  been  already 
mentioned,  namely,  where  a  will  duly  executed  according  to  the 
Statute  of  Frauds,  contains  a  general  charge  on  the  testator's 
lands,  in  aid  of  his  personal  estate,  it  will  extend  to  legacies 
given  by  a  subsequent  will  or  codicil,  not  duly  attested,  (c)  f 

57.  Eichard  Boughton,  by  a  will,  executed  according  to  the 
Statute  of  Frauds,  gave  his  sister  £400,  and  the  remainder  of  his 
estate,  after  payment  of  his  debts  and  legacies,  to  his  brother. 
By  another  will,  not  duly  attested,  he  gave  to  the  same  sister 
£100,  and  to  another  sister  £400,  and  all  the  rest  of  his  estate, 
real  and  personal,  to  his  brother.  One  of  the  questions  in  this 
case  was,  whether  the  legacies,  given  by  the  second  will,  could 
be  considered  as  charged  upon  the  land,  by  the  first  will ;  the 

(o)  2  Ves.  204.     Vide,  Kose  v.  Cunynghame,  infra,  s.  60.  (J)  2  Atk.  272.    2  Vez.  179. 

(c)  Hyde  v.  Hyde,  1  Ab.  Eq.  409. 


[t  Lord  Eldon,  in  the  case  of  Wilkinson  v.  Adam,  1  Ves.  &  B.  446,  observes,  in 
reference  to  a  charge  of  legacies  by  a  will  with  three  witnesses,  "though  it  is  settled 
that  legacies  given  by  an  unattested  paper,  will  he  included  in  that  charge,  that  has 
been  met  at  least  with  this  symptom  of  disapprobation,  that  it  is  remarked  as  a  solitary 
case ;  and  if  by  a  will  duly  attested  the  devisor  directs  an  estate  to  be  sold,  though  he 
could  have  exhausted  that  fund  by  legacies,  he  could  not  by  a  will  unattested,  give 
away  any  part  of  it."  See  also  Hooper  v.  Goodwin,  18  Ves.  156.  Upon  the  subject  of 
legacies  charged  upon  real  estate,  see  1  Roper's  Legacies,  c.  12,  ed.  1828.] 
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testator  having  subjected  his  real  estate  to  the  payment  of  his 
debts  and  legacies,  (a) 

Lord  Hardwicke. — "  I  am  of  opinion,  that  the  lesser  legacies, 
given  by  the  second  will,  are  chargeable  upon  the  lands  devised 
by  the  first.  Consider  them  first  as  new  original  legacies ;  the 
second  will  is  a  complete  disposition  of  his  personal  estate  ;  and 
if  a  man  charges  his  lands  by  his  will,  with  all  his  debts  and 
legacies,  and  afterwards  gives  other  legacies  by  a  codicil,  not 
properly  executed  within  the  Statute  of  Frauds,  the  new  lega- 
cies would  affect  the  land,  notwithstanding  the  insufficiency  of 
the  codicil  to  pass  lands  ;  because  this  is  considered  as  done  in 
execution  of  a  power  which  the  testator  had  reserved  to  himself, 
by  charging  his  lands  with  his  debts  and  legacies  in  general ; 
according. to  Masters  v.  Masters,  1  P.  Wms. 421.  And  there  is 
no  more  inconvenience  in  this,  than  in  a  charge  upon  his 
lands* of  all  his  debts;  where  debts  contracted  at  any  *65 
time  after,  during  his  life,  would  certainly  affect  all  his 
lands.  So  if  a  man  makes  two  wills,  one  of  his  real,  the  other 
of  his  personal  estate,  legacies  given  by  the  second  will,  though 
executed  only  so  as  to  pass  the  personal  estate,  would  still  affect 
the  land,  if  there  was  a  general  charge  of  his  debts  and  legacies 
upon  the  land,  by  the  first.  But  in  our  case,  the  second  legacies 
are  not  new  legacies,  they  are  but  a  modification  of  the  former ; 
and  had  they  been  given  in  the-  same  manner  as  the  first,  there 
could  not  have  been  a  doubt  of  this  matter.  The  difficulty 
arises  only  from  the  difference  of  interests  given  by  the  one 
will,  and  the  other ;  but  still  it  is  only  an  alteration  of  the  in- 
tent of  the  testator  as  to  the  quantum,  and  a  modification  of  the 
former ;  they  remain  part  of  the  former,  and  the  revocation  but 
pro  tanto."  (b) 

58.  This  doctrine  is  founded  on  the  principle,  that  a  charge  of 
debts  or  legacies  amounts  to  no  more  than  making  the  real  estate 
auxiliary  to  the  personal ;  or  in  other  words,  directing  it  to  be 
converted  into,  and  applied  as  part  of  the  testator's  personal 
estate,  and  in  aid  thereof.  And  Mr.  J.  Buller,  in  the  case  of 
Habergham  v.  Vincent,  cited  the  case  of  the  Duke  of  Bolton  v. 
Williams,  in  which  a  term  for  years  was  created  by  a  will  duly 
attested,  for  payment  of  all  such  legacies  as  the  testator  should 

la)  Brudenell  v.  Boughton,  MS.  Kep.  2  Atk.  268.  (5)  Vide  5  Term  E.  95. 
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mention  in  a  codicil.  .  He  afterwards  made  a  codicil  unattested, 
giving  legacies  and  annuities ;  the  annuities  were  held  to  be 
legacies.  And  Lord  Loughborough  observed,  that  all  the  cases 
of  this  kind  were  not  cases  of  a  primary,  substantive,  and  inde- 
pendent charge  upon  the  real  estate,  but  a  charge  upon  it  in  aid 
of  the  personal,  which  was  primarily  charged ;  and  that  the  Stat- 
ute of  Frauds  did  not  prevent  a  man  from  creating,  by  will,  a 
fluctuating  charge  upon  real,  in  aid  of  personal,  (a) 

59.  But  if  a  person,  by  will  duly  attested,  charges  his  real 
estate  with  such  legacies  and  annuities  as  he  shall  afterwards 
give  and  charge  upon  that  estate,  whether  attested  or  not,  a 
charge  by  an  unattested  codicil  will  not  be  godd. 

60.  A  person  by  his  will  duly  executed,  devised  to  trustees, 
their  heirs,  executors,  &c.  a  plantation  in  the  island  of  Grenada, 
upon  trust,  by  and  out  of  the  produce  thereof,  to  pay  off  debts 
and  incumbrances ;  and  also  to  pay  off  and  discharge  all  such 
annuities,  legacies,  or  bequests,  as  he  should  give  by  his  will,  or 

by  any  codicil  or  codicils  thereto,  or  by  any  writing  or 
66  *  writings  *at  any  time  or  times  after  signed  by  him,  or  in 
his  own  handwriting,  whether  witnessed  or  not.  (b) 

The  testator,  by  an  unattested  codicil,  gave  an  additional 
annuity  of  £100  to  his  wife,  out  of  his  Grenada  estate  ;  and  the 
question  was,  whether  this  codicil  was  sufficient  to  charge  the 
Grenada  estate. 

Sir  W.  Grant,  M.  R.  — "  The  ground,  upon  which  it  is  con- 
tended that  this  additional  annuity  of  £100  might  be  good  as  a 
charge  upon  the  Grenada  estate  is,  that  the  estate  being  once 
charged  with  all  legacies  and  annuities,  the  testator  may  after- 
wards give  either  legacies  or  annuities  by  an  unattested  codicil. 
That  the  rule  is  so  settled  in  many  cases  ;  and  if  this  were  that 
case,  unquestionably  it  is  too  well  established  to  be  now  dis- 
turbed ;  though  it  may  be  doubted,  whether  it  is  perfectly  consist- 
ent with  the  Statute  of  Frauds ;  for  in  effect  the  testator  does  dis- 
pose of  his  land  by  an  unattested  codicil,  when  he  is  at  liberty  to 
burden  it  with  legacies  so  given.  However,  in  this  case,  the  tes- 
tator does  not  charge  the  Grenada  estate  with  legacies  or  annui- 
ties generally,  but  with  such  only  as  he  shall  afterwards  give  and 

(a)  Fearne's  Op.  434.    8  Ves.  495.    2  Ves.  231.    Smart  v.  Prujean,  6  Ves.  660. 
(6)  Rose  v.  Cnnynghame,  12  Yes.  29 
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charge  upon  that  estate  ;  so  that,  as  legacy  or  annuity,  it  is  not 
at  all  chargeable  upon  the  estate  ;  but  it  is  as  he  has  thought  fit, 
by  an  unattested  codicil,  to  declare,  that  it  shall  be  a  charge  upon 
the  estate.  The  reason  that  debts  and  legacies  may  be  a  burden 
upon  the  estate,  is,  that  they  constitute  a  fluctuating  charge.  It 
is  impossible  previously  to  ascertain  what  debts  a  man  may  owe 
at  the  time  of  his  death;  and  it  is  difficult  to  ascertain,  when  he 
is  making  his  formal  and  regular  will,  what  legacies  he  may 
think  fit,  or  his  fortune  shall  enable  him  to  give.  The  Court 
has  therefore  said,  that  when  he  has,  by  a  will  duly  executed, 
charged  debts  and  legacies,  it  is  only  necessary  to  show  that 
there  is  a  debt,  or  that  there  is  a  legacy,  in  order  to  constitute  a 
charge  :  for  the  moment  that  character  is  shown  to  belong  to  the 
demand,  you  show  that  it  is  already  charged  upon  the  estate. 
Then  an  unattested  instrument  is  itself  perfectly  competent  to 
give  a  legacy ;  and  when  given,  you  predicate  of  it,  that  it  is  a 
legacy ;  and  then  the  charge  immediately  attaches,  by  virtue  of 
the  executed  will.  But  here,  the  testator  says,  he  does  not  now 
determine  that  all  annuities,  and  all  legacies  he  shall  hereafter 
give,  shall  be  charges ;  but  only  that  if  at  some  future  period 
he  shall  think  proper  to  declare  legacies  and  annuities 
*  to  be  charges  upon  this  real  estate,  then  the  trustees  *  67 
shall  pay  them  out  of  the  real  estate.  Therefore  not 
only  the  legacy  is  to  be  found,  but  also  the  will  of  the  testator, 
to  make  it  a  charge  upon  this  estate  ;  without  which  it  is  not  a 
charge.  That  is  only  an  attempt  to  reserve,  by  a  will  duly  exe- 
cuted, a  power  to  charge  by  a  will  not  duly  executed.  It  is  the 
case  of  Habergham  v.  Vincent,  (a)  It  might  as  well  have  been 
contended  in  that  instance  that  there  was  an  adoption  into  the 
will  of  that  future  instrument.  But  the  opinion  of  the  Lord 
Chancellor  and  the  Judges  was,  that  it  was  not  competent  to  a 
man  to  give  himself  such  a  power ;  viz.,  a  power  to  dispose  ot 
land  by  an  unattested  instrument.  That  is  the  reservation  this 
testator  attempts  to  make ;  for  unless  he  thinks  fit,  when  he  makes 
his  codicil,  to  declare  his  intention  that  his  land  shall  be  charged 
with  the  legacy  or  annuity,  it  shall  not  be  charged.  Then  it  is 
through  the  medium  of  an  unattested  instrument  that  it  is  to  be 
a  charge  upon  land  ;  and  that  cannot  be,  within  that  case." 

(a)  Ante,  s.  54.    Bonner  v.  Bonner,  13  Ves.  379.    Hooper  v.  Goodwin,  18  Ves.  166. 

7* 
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61.  Although  a  trust  estate  is  now  what  a  use  was  before  the 
statute  27  Hen.  VIII.  yet  it  is  settled  that  it  can  only  be  devised 
by  a  will  executed  according  to  the  Statute  of  Frauds. 

62.  Lands  were  conveyed  to  trustees  and  their  heirs,  to  the 
use  of  them  and  their  heirs,  in  trust,  after  raising  certain  sums  of 
money,  to  convey  the  premises  to  J.  S.  and  his  heirs.  J.  S.  by 
a  will,  attested  by  two  witnesses  only,  devised  his  trust  estate  to 
J.  N.  (a) 

Lord  Macclesfield  said,  there  could  be  no  question  but  that  a 
trust  of  an  inheritance  could  not  be  devised,  otherwise  than  by  a 
will  duly  attested  by  three  witnesses,  in  the  same  manner  as  a 
legal  estate ;  for  if  the  law  were  otherwise,  it  would  introduce 
the  same  inconveniencies  as  to  frauds  and  perjuries,  as. were  oc- 
casioned, before  the  statute,  by  a  devise  of  a  legal  estate. 

63.  Ah  estate  in  mortgage,  though  only  held  as  a  pledge  for 
securing  the  repayment  of  money  borrowed,  can  only  be  devised 
by  a  will  executed  according  to  the  Statute  of  Frauds.  The  same 
rule  applies  to  an  equity  of  redemption,  which  is  considered  as 
real  property,  and  similar  to  a  trust  estate,  (b) 

64.  Some  modern  writers  have  asserted^  that  where  a  mort- 
gagee disposes  of  money  due  to  him  on  a  mortgage,  by  an  unat- 
tested will,  the  legal   estate  in  the  lands,  comprised  in 

68  *      the  *  mortgage,  will  pass.     I  can  find  no  authority  for  this 

position;  and  I  apprehend  that  nothing  more  than  the 
money  would  pass,  with  a  right  in  equity  to  call  on  the  heir  of 

the  mortgagee  for  a  conveyance  of  the  land,  (c) 
■69  *  *  65.  As  terms  for  years  already  created  were  disposable 

by  testament  before  the  statutes  of  Wills,  they  are  not  com- 
70  *      prehended  *  within  the  Statute  of  Frauds,  and  may  therefore 

be  disposed  of  by  any  kind  of  will  or  testamentary  disposi- 
tion ;  but  it  has  been  already  observed,  that  a  term  for  years  in 
lands  cannot  be  created  by  a  will,  which  is  not  executed  accord- 
ing to  the  Statute  of  Frauds. 

66.  AH  wills  relating  to  terms  for  years  must  be  proved  in  the 
ecclesiastical  courts,  having  jurisdiction  over  the  place  where  the 
lands  lie ;  for  otherwise  they  will  have  no  effect  as  to  the  terms. 

67.  If,  however,  a  term  of  years  becomes  attendant  on  the  in- 

(a)  Wagstaff  «.  Wagstaff,  2  P.  Wms.  258.    3  Atk.  151. 
(i)  Tit.  15,  ».  2.  (c)  Hem. 
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heritance,  it  is  then  considered  as  part  of  the  inheritance,  -not  a 
chattel  real,  and  can  only  be  disposed  of  by  such  a  will  as  would 
pass  the  inheritance,  (a) 

68.  Thus,  where  Edward  Whitchurch,  having  purchased  a 
term  in  the  name  of  a  trustee,  and  the  inheritance  in  his  own 
name,  by  a  will  not  executed  according  to  the  Statute  of  Frauds, 
devised  the  premises  to  the  son  of  a  younger  brother ;  the  heir 
at  law  of  the  testator  brought  her  bill  in  chancery,  in  order  to 
compel  the  executor  and  devisee  to  assign  over  the  term  to  her. 
It  was  objected  for  the  defendants,  that  the  executor  had  assented 
to  the  devise ;  and  that  the  will,  though  not  attested  by  three 
witnesses,  was  good  at  law  to  pass  the  term.  But  decreed,  that 
as  this  was  a  term  which  would  have  attended  the  inheritance 
and  in  equity  have  gone  to  the  heir,  and  not  to  the  executor,  in 
which  respect  it  was  to  be  considered  as  part  of  the  inheritance, 
so  the  will,  which  was  not  attested  by  three  witnesses,  as  the 
law  required  it  to  be  when  land  was  to  pass,  should  not  carry 
this  term.  Though  it  was  true,  such  a  will  as  in  the  present 
case  would  be  sufficient  to  pass  a  term  in  gross,  yet  should  it  not 
pass  the  trust  of  a  term  attendant  on  the  inheritance,  nor  conse- 
quently the  term  itself,  (b) 

69.  A  will  made  in  a  foreign  country,  of  lands  situate  in  Eng- 
land, must  be  executed  in  the  same  manner,  and  attested  by  the 
same  number  of  witnesses  as  a  devise  of  lands  made  in  Eng- 
land, (c)  ' 

(o)  Tit.  12,  c.  3.  s.  29. 

(S)  Whitchurch  v.  Whitchurch,  2  P.  Wms.  236.    2  Atk.  72. 

(c)  Coppin  v.  Coppin,  2  P.  Wms.  293.  (2  Greenl.  Evid.  §  670.  Countess  de  Zichy  Fer- 
raris v.  Marq.  of  Hertford,  3  Curt.  468.  Ld.  Nelson  v.  Ld.  Bridport,  8  Bear.  547.  10  Jur, 
1043.      Croker  v.  Marq.  of  Hertford,  4  E.  F.  Moo.  339.) 


1  This  rule,  that  a  devise  of  lands,  to  be  valid,  must  be  made  according  to  the  lex  rei 
sites,  is  enacted  in  Maine,  New  Hampshire,  Delaware,  Rhode  Island,  Indiana,  and  Mis- 
souri. In  several  other  States,  a  contrary  rule  is  adopted,  by  which  lands  in  those 
States  may  pass  by  a  will,  made  in  a  foreign  State,  in  the  form  required  by  the  law  of 
the  place  where  it  was  made.  But  to  have  this  effect,  the  foreign  will  must  have  been 
first  proved  abroad,  and  then  be  admitted,  by  a  certified  copy,  to  be  filed  and  registered 
in  the  State  where  the  lands  lie.  Such  is  the  rule,  as  expressly  enacted,  in  Massachu- 
setts, Vermont,  Florida,  Michigan,  Illinois,  Louisiana,  and  Arkansas.  Whether  such  is 
the  legitimate  effect  of  the  rule  adopted  in  other  States,  as  in  Virginia,  Ohio,  New  Jersey, 
Kentucky,  Tennessee,  Mississippi  and  Alabama,  where  a  copy  of  the  foreign  will  being 
duly  proved  abroad,  may  be  allowed  by  the  Court  of  Probate,  and  admitted  to  be 
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70.  It  has  been  a  common  practice,  for  a  long  time,  where  a 
title  depends  upon  a  will,  to  prove  the  execution  of  it  per  testes  in 
chancery.  But  Lord  King  has  said,  that  this  is  not  absolutely 
necessary,  to  make  out  the  title,  any  more  than  it  would  be  to 
proTe  the  execution  of  a  deed  in  equity,  by  which  the  estate  was 

settled  from  the  heir  at  law,  after  the  ancestor's  death. 
71  *       The  will  *  prevents  and  breaks  the  descent  to  the  heir,  as 

much  as  a  deed ;  and  the  hands  of  the  witnesses  to  the 
will  may  be  as  well  proved  as  those  to  a  deed.  Now,  as  it 
would  be  no  objection  to  a  title,  if  a  modern  deed,  on  which  the 
title  depended,  was  not  proved  in  equity ;  why  should  it  be  so  in 
the  case  of  a  will,  where  the  same  appears  to  be  duly  attested 
by  three  witnesses,  whose  names  are  mentioned  to  have  been 
subscribed  in  the  presence  of  the  testator  1  (a) 

(a)  Colton  n.  Wilson,  3  P.  Wms.  192.    Sug.  V.  &  P.  369,  Ed.  9.     Fearne's  Opin.  234. 


recorded,  quaire.  See  Dublin  v.  Chadbourn,  16  Mass.  433  ;  Bailey  v.  Bailey,  8  Ohio, 
239  ;  Mease  v.  Keefe,  10  Ohio,  362  j  1  Jarm.  on  Wills,  p.  1 ,  2,  note  by  Perkins ;  Maine  Rev, 
St.  1840,  ch.  107,  §  20 ;  Mass.  Stat.  1843,  ch.  92 ;  [Bayley  v.  Bailey,  5  Cush.  245  ;  J  N. 
Hamp.  Rev.  St.  1842,  ch.  157,  §  13 ;  R.  Isl.  Rev.  St.  1844,  p.  237 ;  Verm.  Rev.  St.  1839, 
ch.  45,  §  24 ;  Del.  Rev.  St.  1829,  p.  557 ;  Ind.  Rev.  St.  1843,  ch.  30,  $  51 ;  Misso.  Rev.  St 
1845,  ch.  185,  §  35  ;  Flor.  Thomps.  Dig.  p.  194 ;  Mich.  Rev.  St.  1846,  ch.  68,  $  21-24 
Illinois  Rev.  St.  1839,  p.  688  ;  Louis.  Civ.  Code,  art.  1589  ;  Ark.  Rev.  St.  1837,  ch.  157 
§  36 ;  Tate's  Dig.  p.  900 ;  Ohio  Rev.  St.  1841,  ch.  129,  §  29-33  ;  N.  Jersey  Rev.  Sj.  1846, 
tit.  10,  ch.  9,  §  2  ;  Ky.  Rev.  St.  1834,  Vol.  II.  p.  1548;  Ten.  Rev.  St.  1836,  p.  593 
Missi.  Rev.  St.  1840,  ch.  36,  §  13,  14;  Ala.  Toulm.  Dig.  p.  885.  [For  the  rule  in  North 
Carolina,  see  Drake  v.  Merrill,  2  Jones's  Law  R.  368.] 
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CHAP.  VI. 


REVOCATION   OF  DEVISES. 


Sect.     1.  All  Devises  revocable.  Sect.    57.  A  Woman's  Will  revoked  by 

Marriage. 

Alteration  of  the  Estate. 
.  Alienation  to  a  Stranger. 

Contract  for  Sale. 
,  An  intended  Alienation. 
,  Alienation  to  the  Use  of  the 
Testator. 

Alienation  to  strengthen  the 
Devise. 
,  Fine  and  Recovery. 

Any  Conveyance  inconsistent 
with  the  Devise. 

Exchange. 

Parol  Evidence  not  admis- 
sible. 

A  Fraudulent   Conveyance 
not  a  Revocation. 

Nor   an  Alteration    of    the 
Quality  of  the  Estate. 

Nor  the  Change  of  a  Trus- 
tee. 

Nor  a  Partition. 

Unless  it  extends  to  other 
Things. 
.  Revocation  of  Devise  of  Lands 
contracted  for,  by  subse- 
quent Conveyance  to  Uses 
to  prevent  Dower. 

Partial  Revocations. 

Bankruptcy. 

Revocations  of  Leaseholds. 

Section    1.     Although  a   devise   of    lands   differs   in  many 
respects  from  a  testament  or  will  of  personal  estate ;  yet  there 
are  some  circumstances  common  to  both,  one  of  which 
is,  that  a  devise  is  revocable  *  at  any  time  during  the      *  73 
life  of  the  devisor ;    so  that  although  a  person   should 


1. 

All  Devises  revocable. 

Sect.    57. 

2. 

Express  Revocations. 

4. 

I.  A  subsequent  Will  revok- 

58. 

ing  or  inconsistent  with  a 

59. 

former  one. 

62. 

8. 

Otherwise    both    Wills     are 

69. 

good. 

71. 

15. 

Two  inconsistent  Wills  of  the 

> 

same  Date  are  both  void. 

75. 

16. 

A  second  unattested  Will  re- 

vokes Legacies. 

78. 

18. 

II.  A  Codicil. 

85. 

19. 

III.  A  written  Declaration. 

25. 

Unless  it  merely  expresses  in- 

88. 

tention  to  revoke  by  future 

89. 

Act. 

26. 

Or  the  Revocation  proceeds 
on  Mistake. 

'92. 

27. 

Or  Deception. 

94. 

29. 

IV.   Cancelling. 

32. 

By  the   Testator,  or  by  his 
Direction. 

100. 

34. 

Any  Act  done  with  intention 

103. 

to  cancel  is  sufficient. 

106. 

38. 

An  Obliteration  of  Part  does 

not  revoke  the  Whole. 

108. 

43. 

Cancelling  one  Part  revokes 
the  other. 

44. 

Implied  Revocations. 

45. 

Marriage,  and  Birth  of  a 

•        110. 

Child. 

117. 
119. 
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declare  his  will  to  be  irrevocable,  in  the  strongest  terms,  yet  he 
may  revoke  it ;  because  his  own  acts  or  words  cannot  alter  the 
disposition  of  the  law,  so  as  to  make  that  irrevocable  which,  in 
its  own  nature,  is  revocable,  (a) 

£.  Devises  of  lands  made  under  the  particular  customs  of 
boroughs,  or  by  virtue  of  the  statutes  of  Wills,  might  have  been 
revoked  by  words  only,  withbut  writing  ;  the  statutes  of  "Wills 
giving  power  to  any  person,  seised  in  fee  of  lands,  to  devise  them 
by  writing ;  but  being  silent  as  to  revocations.  This  was  rem- 
edied by  the  sixth  section  of  the  Statute  of  Frauds,  (b)  by 
which  it  was  enacted — "  That  no  devise  in  writing  of  any  lands, 
tenements,  or  hereditaments,  or  any  clause  thereof,  shall  be  revo- 
cable, otherwise  than  by  some  other  will  or  codicil  in  writing,  or 
other  writing  declaring  the  same;  or  by  burning,  cancelling, 
tearing,  or  obliterating  the  same,  by  the  testator  himself,  or  in 
his  presence,  or  by  his  directions  and  consent.  But  all  devises 
and  bequests  of  lands  and  tenements  shall  remain  and  continue 
in  force,  until  the  same  be  burnt,  cancelled,  torn,  or  obliterated 
by  the  testator,  or  by  his  directions,  in  manner  aforesaid ;  or  un- 
less the  same  be  altered  by  some  other  will  or  codicil,  in  writing, 
or  other  writing  of  the  devisor,  signed  in  the  presence  of  three  or 
four  witnesses,  declaring  the  same."  1 

3.  Under  this  statute,  there  are  four  express  modes  of  revoking 
a  will.  I.  By  a  subsequent  will.  II.  By  a  codicil,  both  of  which 
must  be  duly  attested  according  to  the  statute.  III.  By  an  ex- 
press declaration  in  writing,  that  tjie  testator  means  to  revoke 
his  will.  IV.  By  burning,  cancelling,  tearing,  or  obliterating 
the  will. 

4.  A  subsequent  will  operates  as  a  revocation  of  a  former  one, 
in  all  cases  where  it  contains  an  express  clause  revoking  all 
former  wills ;  or  where  it  makes  a  different  and  incompatible  dis- 
position of  the  lands  devised  by  the  former  one. 

5.  The  intention  of  a  testator  to  revoke  his  will  is  the  circum- 
stance which  constitutes  the  revocation ;  and  when  that  appears 

(a)  Bacon's  Max.  19.    8  Eep.  82,  a.'  (6)  29  Car.  2,  c.  3. 


1  This  section  of  the  Statute  of  Frauds  has  been  substantially  enacted  in  all  the 
United  States ;  except  as  to  the  mode  of  executing  the  written  instrument  of  revoca- 
tion.    See  infra,  §  19,  note. 
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in  a  subsequent  will,,  it  is  sufficient,  though  such  subsequent  will 
should  not  take  effect,  from  any  disability  in  the  devisee,  (a) 1 

6.  Thus  where  a  person  devised  lands  to  A  B,  and  afterwards 
devised  the  same  lands  to  the  poor  of  the  parish  of  C,  which  was 
void,  they  not  having  the  capacity  to  take ;  yet  it  was  held 

to  *  be  a  revocation.     So  a  devise  to  a  corporation,  though      *74 
void,2  was  held  to  be  a  revocation  of  a  former  devise,  (b) 

7.  In  a  subsequent  case  it  was  held,  that  a  devise  to  a  Roman 
Catholic,  who  was  at  that  time  incapable  of  taking  by  devise, 
should,  notwithstanding,  operate  as  a  revocation  of  a  former 
will,  (c) 

8.  By  the  Roman  law,  a  subseq#nt  will  operated,  in  all  cases, 
as  a  revocation  of  a  former  one.  Posteriori  quoque  lestamento, 
quod  jure  perfectum  est,  superius  rumpitur.  The  reason  of  this 
rule  was,  because  the  essence  of  a  Roman  testament  consisted  in 
the  institution  of  an  heir,  who  took  the  whole  property  of  the 
testator ;  so  that  two  wills  could  never  subsist  at  the  same  time, 
as  there  could  not  be  two  distinct  owners  of  the  same.  Quicun- 
que  testamentum  facit,  censetw  de  omnibus  bonis  disponere,  ut  non 
magis  duo  testamenta  simul  consistere  possint,  quant  duo  domini 
ejusdem  rei  in  solidum  constitui.    But  although  the  law  of  Eng- 

(o)  (Laughton  v.  Atkins,  1  Pick.  535,  543.)  (J)  1  Roll.  Ab.  614. 

(c)  Roper  v.  Eadcliff,  10  Mod.  233. 


1  It  requires  the  same  capacity  to  revoke,  as  to  make  a  will.  If  therefore,  the  act  of 
revocation  be  done  when  the  testator  was  non  compos,  or  insane,  it  is  a  nullity,  and  the 
will  may  still  be  set  up,  as  if  the  act  had  not  been  done,  or  were  a  merely  accidental 
spoliation  or  destruction.  Allison  v.  Allison,  7  Dana,  94  ;  Ford  v.  Ford,  7  Humph.  92 ; 
O'JSTeall  v.  Parr,  1  Richard,  80;  [Smith  v.  Wait,  4  Barb.  Sup.  Ct.  28;  Rhodes  v.  Vin- 
son,^ Gill,  169  ;  Plenty  v.  West,  15  Eng.  Law  &  Eq.  234.  A  became  of  unsound  mind, 
anoaHiile  in  that  state  destroyed  his  will.  He  recovered,  and  gave  dheetions  for  the 
preparation  of  another  will,  to  the  same  effect  as  the  will  destroyed,  but  before  this 
was  prepared  destroyed  himself.  Probate  was  granted  of  the  unexecuted  draft  of  the 
original  will.    In  re  Downer,  26  lb.  600. 

If  a  second  will  is  made,  containing  an  express  clause  of  revocation  of  former  wills, 
but  does  not  take  effect,  by  reason  of  some  imperfection  in  its  structure,  or  want  of  due 
execution,  it  cannot  avail  as  a  revocation  of  the  former  will ;  for  it  is  not  certain  that 
the  testator  intended  to  revoke  the  first  will,  except  by  substituting  the  second.  The 
subsequent  will,  in  order  to  have  that  effect,  must  first  be  admitted  to  probate.  Laugh- 
ton  v.  Atkins,  1  Pick.  535,  543.  See  also  Pringle  v.  McPherson,  2  Brev.  279  ;  Short  v. 
Smith,  4  East,  419.     [See  also  Cutto  U.Gilbert,  29  Eng.  Law  &  Eq.  64. | 

a  Such  devise  is  not  universally  void.  See  ante,  tit.  1,  §  40, note;  Supra,  ch.  2,  §  20, 
note. 
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land  has  adopted  the  principles  of  the  Roman  law,  respecting 
wills  of  personal  property,  yet  Lord  Mansfield  has  said,  that  a 
devise  of  lands  is  looked  upon  in  a  very  different  light,  being 
considered  as  an  appointment  of  lands  to  a  particular  person ; 
from  which  it  followed,  that  a  person  might  as  well  dispose  of 
part  of  his  lands  by  will,  as  of  the  whole,  (a) 
*9.  In  consequence  of  this  principle,  it  has  been  determined, 
that  where  a  second  will  has  not  a  clause  of  revocation  of  all 
former  wills,  and  does  not  make  any  disposition  inconsistent  with 
a  former  will,  it  does  not  operate  as  a  revocation  of  such  former 
will,  but  both  remain  in  force,  (b) 1 

10.  A  person  devised  landlfcto  his  youngest  son  and  his  heirs. 
He  afterwards  married,  and  by  another  will  in  writing,  devised 
the  same  lands  to  his  wife  for  life,  paying  yearly  to  his  youngest 
son  and  his  heirs  a  certain  rent.  Anderson  and  Glanville  held  it 
to  be  no  revocation,  but  that  both  wills  might  stand  together, 
the  latter  not  being  contrary  to  the  former ;  and  there  being  no 
express  revocation ;  the  intention  of  the  testator  being  only  to 
provide  for  his  wife,  and  not  to  alter  the  devise  to  his  son ;  for 
the  giving  him  a  rent,  showed  he  intended  that  he  should  take 
the  reversion,  (c) 

11.  Where  a  jury  found  that  a  testator  had  made  a  second 
will,  the  contents  of  which  were  unknown ;  such  second  will  was 

held  not  to  operate  as  a  revocation  of  the  first ;  because  it 
75  *       did  *  not  appear,  either  that  it  contained  a  clause  revoking 

(a)  Just.  Inst.  lib.  2.    Tit.  17,  8.  2.    Vinius  Comment.     Cowp.  E.  90. 
(6)  (Brant  v.  Willson,  8  Cowen,  56.    Hearle  v.  Hicks,  1  CI.  &  Fin.  20.     Henfrey  v.  Hen- 
frey,  4  Moore,  P.  C.  Eep.  29.)  (c)  Coward  v.  Marshal,  Cro.  Eliz.  721. 

__ 

1  Where  a  testator  left  three  testamentary  papers,  the  first  of  which  disposed  of  all 
his  property;  the  second  disposed  of  part  only,  but  began  with  the  words, — "This  is 
my  last  will  and  testament ; "  and  the  third,  which  was  written  oil  the  same  sheet  with 
the  second,  appointed  executors  "of  this  my  will ; " — it  was  held,  that  though  there  were 
no  express  words  of  revocation,  and  the  deceased  had  disposed  of  part  only  of  his  prop- 
erty, yet  the  first  will  was  revoked  ;  such  being  the  manifest  intention  of  the  testator. 
Plenty  v.  West,  9  Jur.  458.  [See  also  Nelson  v.  McGiffert,  3  Barb.  Ch.  E.  158.  For 
cases  in  which  subsequent  testamentary  papers  were  held  not  to  amount  to  a  revocation 
of  former  ones,  see  Freeman  v.  Freeman,  27  Eng.  Law  &  Eq.  351 ;  Richards  v.  The 
Queen's  Proctor,  28  lb.  610.] 

The  republication  of  a  former  inconsistent  will,  is  also  a  revocation  of  a  subsequent 
will.     Havard  v.  Davis,  2  Binn.  406. 
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the  first  will,  or  that  it  made  a  different  disposition  of  the  same 
lands.1 

12.  In  ejectment,  the  jury  found  a  special  verdict,  that  Sir  H. 
Killigrew,  being  seised  in  fee,  made  his  will  in  writing,  and  after- 
wards made  another  will  in  writing ;  but  as  to  the  contents  there- 
of, they  were  entirely  ignorant ;  and  the  Court  of  King's  Bench 
was  of  opinion,  that  the  second  will  was  not  a  revocation  of  the 
first,  (a) 

Upon  a  writ  of  error  in  the  House  of  Lords,  it  was  argued  for 
the  plaintiff,  that  the  second  will  could  not  be  considered  as  a 
duplicate  of  the  first,  but  must  be  deemed  a  revocation  of  it ; 
that  no  will  was  good  but  the  last ;  that  every  will  was  revoca- 
ble until  death  ;  that  the  making  another  will  imported  a  revo- 
cation of  all  former  ones,  even  though  it  was  not  so  expressly 
declared.  On  behalf  of  the  defendant  it  was  contended,  that 
every  latter  will  was  not  a  revocation  ;  for  a  man  might  dispose 
of  one  part  of  his  estate  by  one  will,  and  of  another  part  by 
another  will.  So,  if  a  man  purchased  lands  after  he  had  made 
his  will,  he  might  make  another  will  of  them.  Therefore  the 
second  will,  in  this  case,  might  relate  to  other  lands,  and  be  no 
revocation.     The  judgment  was  affirmed,  (b) 

13.  In  a  modern  case,  this  doctrine  was  carried  still  further : 
for  where  a  jury  found  that  a  testator  had  made  a  second  will,' 
different  from  the  first,  but  without  finding  in  what  that  difference 
consisted,  the  House  of  Lords  determined,  that  such  second  will 
did  not  revoke  the  former  one. 

14.  Upon  a  special  verdict,  it  appeared  that  John  Lacey,  being 
seised  in  fee  of  a  set  of  chambers  in  Lincoln's  Inn,  made  a  will 
in  the  year  1748,  by  which  he  devised  all  his  real  and  personal 
estate  to  Frances  Harwood.     That  in  the  year  1756,  he  made 

(o)  Seymor  v.  Northwortly,  Hard.  374.   Hitohins  v.  Bassett,  3  Mod.  203.    Salic.  592. 
(i)  Show.  Pari.  Ca.  146. 

i  This  rule  is  applied,  even  though  it  is  found  that  the  second  will  was  stolen  from 
the  testator.  Hylton  v.  Hylton,  1  Gratt.  161.  Or,  was  destroyed  or  suppressed  by 
fraud.  Jones  v.  Murphy,  8  W.  &  S.  275.  But  where  the  second  will  is  lost  or  other- 
wise missing,  parol  evidence  may  be  offered,  to  prove  its  contents.  Legare  v.  Ashe, 
1  Bay,  464 ;  1  Greenl.  on  Evid.  §  84,  509,  560 ;  Havard  v.  Davis,  2  Binn.  406.  [And 
where  there  is  a  subsequent  will,  the  party  offering  it  has  the  burden  of  showing  that  it 
expressly  revokes  the  former  will  and  has  different  contents,  and  the  mere  words  "  this 
is  the  last  will,  &c,"  are  not  sufficient  for  that  purpose.  Cutto  v.  Gilbert,  29  Eng.  Law 
&  Eq.  64.] 

VOL.  III.  8 
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another  will,  different  from  the  former  one,  but  in  what  particu- 
lars were  unknown  to  them.  They  did  not  find  that  the. testator 
cancelled  his  second  will,  or  that  the  defendant  had  destroyed 
the  same ;  but  of  what  was  become  of  the  said  will,  the  jurors 
were  altogether  ignorant.  The  question  was,  whether  the  devise 
in  the  will  of  1748,  to  Frances  Harwood,  was  revoked  by  the 
will  found  to  have  been  executed  in  1756.  (a) 

'Judgment  was   given  in  the  Court  of   Common  Pleas, 
*76      that  the  "will  of  1748  was  revoked.     Upon   a  writ   of 
error  in  the  Court  of  King's  Bench,  that  judgment  wag 
reversed,  (p) 

A  writ  of  error  was  brought  in  the  House  of  Lords,  where  it 
was  contended,  on  behalf  of  the  plaintiff,  that  the  title  of  the 
heir  at  law,  being  a  clear  substantive  title,  ought  not  to  be  de- 
feated, but  by  a  title  equally  clear  and  unexceptionable ;  that 
the  title  of  a  devisee  must  be  founded  on  that  which  is  clearly 
known  to  be  the  ultimate  intention  of  the  testator ;  and  it  was 
not  sufficient  that  the  testator  did,  at  one  time  of  his  life,  mean 
to  give  his  estate  to  the  devisee,  unless  he  continued  in  that  in- 
tention to  the  time  of  his  death.  The  jury  had  found  that  the 
testator  had  made  a  second  will,  executed  according  to  law ;  and 
that  the  disposition  made  by  the  testator  in  his  second  will,  was 
different  from  the  disposition  in  his  first  will ;  and  though  the 
jury  said  they  were  unable  to  ascertain  the  particulars,  yet  the 
finding  necessarily  imported  that  they  had  received  sufficient 
Satisfaction,  as  to  the  general  contents,  to  enable  them  upon  • 
their  oaths  to  find  that,  from  whence  the  courts  must  see,  that 
the  testator's  intention  was  generally  changed ;  and  consequently 
that  the  first  will  was  revoked.  That  the  jury  having  found  that 
Mr.  Lacey  did,  in  1756,  duly  execute  another  will,  the  same 
must  be  taken  to  subsist  at  the  time  of  his  death,  unless  a  sub- 
sequent change  of  intention  appeared ;  but  the  jury  had  excluded 
the  idea  of  any  such  change,  by  declaring  that  they  did  not  find 
that  the  testator  had  cancelled  the  second  will ;  and  as  the  jury 
had  not  found  it  cancelled,  the  Court  could  not  say  it  was  so. 
By  establishing  then  the  first  will,  which  the  testator  did  not 
mean  to  die  with,  it  would  necessarily  follow  that  the  whole  of 
the  testator's  large  fortune  would  go  from  his  family,  to  a  person 

(a)  Goodright  v.  Harwood,  3  Wils.  R.  497.   2  Black.  E.  937.    Cowp.  £7. 
(J)  7  Bro.  Pari.  Ca.  489. 
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for  whom,  from  the  year  1756,  he  never  intended  it.  Wills  dis- 
inheriting natural  heirs,  in  favor  of  persons  who  are  strangers  in 
blood,  ought  not  to  receive  more  countenance  than  the  necessity 
of  the  occasion  requires ;  and  whenever  there  is  evidence  of  a 
change  of  intention  in  the  testator,  such  wills  can  never  be  es- 
tablished to  the  prejudice  of  an  heir  at  law.  That,  it  being  at 
least  rendered  doubtful,  by  the  execution  of  the  second  will, 
whether  Mrs.  Harwood  was  entitled  to  any  thing,  or  if  she  was, 
what  she  was  entitled  to ;  it  became  necessary  for  her,  as  claim- 
ing under  a  derivative,  and  not  under  an  original  title,  to  produce 
the  second  will,  and  show  her  interest  under  it.  That  if 
ever  it  *  should  be  understood  as  established  in  law,  that  *  77 
from  the  bare  non-production  of  a  latter  will,  to  whatever 
cause  it  might  be  owing,  a  former  will  must  at  all  events  be  es- 
tablished ;  it  would  be  an  opening  to  frauds  of  the  most  danger- 
ous kind,  and  be  the  strongest  temptation  to  devisees  in  a  former 
will,  to  exert  every  artifice  to  get  possession  of  and  suppress  the 
latter  instrument,  in  order  to  set  up  the  former  revoked  will. 

On  the  other  side  it  was  said,  that  with  regard  to  the  doctrine 
of  revocations,  the  determination  of  the  House  of  Lords,  in  the 
case  of  Hitchins  v.  Basset,  (a)  had  settled  this  point  of  law,  viz. 
that  a  subsequent  independent  will  of  lands  is  not  in  its  own  na- 
ture a  revocation  of  a  former  will,  nor  will  operate  as  such,  unless 
it  contains  words  expressly  revoking  the  former ;  or  makes  a 
different  ^md  incompatible  disposition  of  the  same  lands.  In  the 
present  case,  the  last  will  was  not  to  be  found  ;  its  contents  were 
not  known ;  therefore,  no  express  revocation  of  the  former  will 
appeared  in  it,  nor  could  it  be  shown  that  it  contained  any  dif- 
ferent or  incompatible  disposition  of  the  chambers  in  question. 
That  although  it  was  found  by  the  verdict  that  the  disposition, 
made  by  the  latter  will,  was  different  from  that  made  by  the 
former,  yet  it  was  at  the  same  time  found  to  be  unknown  in  what 
particular  that  difference  consisted ;  whether  it  related  to  lands, 
or  to  personal  estate  only ;  to  the  appointment  of  an  executor,  or 
to  the  quantum  of  a  legacy.  '  The  most  trivial  alteration  in  the 
most  inconsiderable  legacy  might  have  occasioned  that  difference  ; 
but  there  was  nothing  to  prove  that  it  extended  to  those  particular 
chambers,  which  were  the  subject  of  the  question..    The  mere 

(o)  Ante,  §  12. 
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existence  of  a  subsequent  will,  was  not  of  itself  a  revocation, 
nor  was  any  new  disposition  contained  therein  a  revocation  of  the 
former  devise  of  the  chambers  in  question,  unless  that  new  dis- 
position affected  those  very  chambers ;  and  therefore,  until  it 
could  be  shown  that  the  different  disposition,  found  by  the  ver- 
dict, extended  to  those  chambers,  or  that  there  were  express 
words  of  revocation  of  the  former  will  contained  in  the  latter, 
the  devise  under  which  the  defendant  claimed  stood  unrevoked 
by  any  thing  which  could  be  shown. 

It  was  objected,  that  the  claim  of  a  devisee  must  be  founded 
on  the  last  will  of  a  testator ;  and  that  in  this  case,  there  being 
found  to  be  a  will,  executed  subsequent  to  that  in  1748,  that  in 
1748  was  not  the  last  will  of  the  testator,  and  consequently 
78*  none  *  could  claim  any  lands  under  it.  But  to  this  it 
was  answered,  that  the  proposition  that  the  claim  of  the 
devisee  must  be  founded  on  the  last  will  of  the  testator,  was  fal- 
lacious ;  unless  its  import  was  very  strictly  attended  to.  It  was 
true  the  will  under  which  a  devisee  claims  must  be  the  last  will, 
in  respect  to  the  very  lands  which  were  the  subject  of  such  claim ; 
but  if  there  were  ten  subsequent  wills,  which  contained  no  ex- 
press revocation  of  the  former  will,  that  former  will,  quoad  the 
subject  of  such  devise,  would  be  the  last  will  of  the  testator. 

It  was,  lastly,  observed,  that  should  a  will  which  could  not  be 
produced,  and  the  contents  or  effects  whereof  were  entirely  un- 
known, be  construed  as  a  revocation  of  a  known  subsisting  Will ; 
such  a  construction  would,  in  effect,  not  only  overturn  the  Stat- 
ute of  Frauds,  in  respect  to  one  of  the  most  material  and  dan- 
gerous species  of  fraud  intended  to  be  provided  against  by  that 
statute,  but  would  at  the  same  time  be  striking  a  most  fatal  blow 
at  the  very  root  of  all  testamentary  power  over  lands ;  for  of 
what  use  to  a  man  would  the  power  of  making  a  will  be,  if  he 
could  not  make  that  will  secure  ?  But  it  was  impossible  that  any 
will,  however  deliberately  made,  and  solemnly  executed,  could 
be  in  any  degree  secure,  if  it  could  be  set  aside  by  means  so  very 
practicable,  as  only  swearing  to  the  execution  of  an  unexisting 
will. 

After  hearing  counsel  on  this  writ  of  error,  the  following  ques- 
tion was  put  to  the  Judges : — "  Whether  on  the  facts  found  by 
the  special  verdict  in  this  cause,  the  devise  of  the  chambers  in 
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Lincoln's  Inn  to  Frances  Harwood,  the  defendant  in  error,  by  the 
will  of  the  16th  April,  1748,-  be  revoked  or  not  ?  "  Whereupon 
the  Lord  Ch.  B.  delivered  the  unanimous  opinion  of  the  Judges, 
that  the  said  devise  was  not  revoked.  It  was  therefore  ordered 
and  adjudged,  that  the  judgment  given  in  the  Court  of  King's 
Bench,  reversing  the  judgment  given  in  the  Court  of  Common 
Pleas,  should  be  affirmed. 

15.  It  has  been  held,  by  all  the  Judges  in  the  House  of  Lords, 
that  two  inconsistent  wills,  of  the  same  date,  neither  of  which 
could  be  proved  to  be  last  executed,  were  by  the  common  law  of 
England  void  for  uncertainty,  so  far  as  they  were  inconsistent ; 
and  would  let  in  the  heir,  if  no  act  of  the  testator,  subsequent  to 
the  publication  of  the  wills,  explained  them ;  so  as  to  reconcile 
what  otherwise  would  appear  inconsistent,  (a) 

*  16.  It  has  been  already  stated,  that  where  a  will,  duly  *  79 
attested,  charges  the  real  estate  of  the  testator  with  the 
payment  of  debts  and  legacies,  a  subsequent  unattested  will  or 
codicil,  giving  legacies,  will  be  sufficient  to  pass  such  legacies. 
It  has  been  determined  upon  the  same  principle,  that  in  a  case  of 
this  kind,  a  second  unattested  will  or  codicil  shall  be  sufficient  to 
revoke  legacies  given  by  the  first  will,  (b) 

17.  Thus,  in  a  case  which  has  been  already  stated,  one  of  the 
questions  was,  whether  the  charge,  laid  on  the  land  by  the  first 
will,  and  the  legacies  thereby  given,  were  revoked  by  the  second 
will,  (c) 

Lord  Hardwicke. — "By  the  Statute  of  Frauds,  no  land  can 
pass  by  will,  unless  the  will  be  executed  according  to  the  provis- 
ions of  that  statute.  The  same  of  money  charged  originally 
upon  land ;  because  it  is  considered  in  this  Court  as  part  of  the 
land,  and  can  only  be  raised  by  sale  or  disposition  of  the  land. 
It  is  like  a  devise  of  the  profits  of  land,  which  is  a  devise  of  the 
land  itself ;  and  if  so,  the  rule  of  revocation  must  be  the  same, 
in  case  of  such  charges,  as  in  revocations  of  lands  themselves, 
devised  by  will.  But  still  there  are  several  revocations  not 
within  the  statute ;  virtual  revocations,  as  by  parting  with  or 
extinguishing  the  thing  given  by  the  will ;  and  wherever  that  is 
done  by  the  testator,  the  devise  falls  to  the  ground.     These  are 

(a)  Phipps  «.  Anglesea,  7  Bro.  Pari.  Ca.  443.  (6)  Ante,  c.  6,  8.  66. 

(c)  Brudenell  v.  Boughton,  ante,  c.  6,  s.  57.    MS.  Rep. 
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out  of  the  statute,  and  remain  as  they  were  at  law.  Selling  the 
land  by  the  testator,  is  a  revocation*;  or  making  any  other  con- 
veyance, inconsistent  with  the  disposition  made  by  the  will. 
Suppose  the  testator  charges  his  land  with  a  debt,  or  with  a  por- 
tion of  £200  for  his  daughter,  who  marries  in  his  lifetime,  and 
he  gives  her  the  £200  upon  her  marriage  ;  this  is  a  revocation  of 
the  charge,  though  not  by  such  instrument,  executed  according 
to  the  form  prescribed  by  the  statute.  In  our  case,  the  words  of 
the  will  do  indeed  create  a  charge  upon  the  land ;  but  that  is 
only  upon  failure  of  the  personal  estate ;  for  the  legacies  were 
originally  charged  upon  that,  and  the  land  is  but  a  security; 
and  whatever  takes  away  the  thing  secured,  must  necessarily  free 
the  security.  It  was  insisted,  indeed,  that  the  real  estate  was 
charged  originally  by  the  testator  with  the  payment  of  his  debts 
and  legacies ;  but  plainly  it  is  not,  and  was  designed  only  for  a 
subsidiary  fund  to  the  personal  estate  ;  so  that  if  the  legacies  be 

revoked,  the  land  is  discharged.  And  the  case  of  Hyde 
80  *      v.  Hyde  (a)  *  is  an  authority  in  point,  that  where  there 

are  two  wills,  though  the  latter  be  not  a  sufficient  revo- 
cation of  the  first,  as  to  the  lands  within  the  Statute  of  Frauds, 
yet  the  legacies  in  the  former,  which  are  revoked  by  the  latter, 
are  extinct ;  and  consequently  the  charge  upon  the  land  likewise. 
And  I  should  have  been  of  this  opinion,  even  if  the  case  of  Hyde 
v.  Hyde  had  never  happened." 

18.  II.  The  second  mode  of  revoking  a  will  is  by  a  codicil,  duly 
executed  according  to  the  Statute  of  Frauds,  which  has  the  same 
effect,  in  revoking  a  devise,  as  a  subsequent  will,  where  it  con- 
tains express  words  of  revocation,  or  makes  a  different  disposition 
from  that  contained  in  the  will.  And  it  has  been  stated,  that  a 
codicil,  though  not  executed  according  to  the  Statute  of  Frauds, 
may  operate  as  a  revocation  of  legacies,  (b) 1 

(a)  Infra,  s.  30. 

(b)  Att^Gen.  v.  Lloyd,  3  Atk,  552,  S.  C.  1  Vez.  32.  Lushington  v.  Boldero,  Coop.  0.  C. 
216.    Ante,  s.  16. 

'  See,  on  this  subject,  1  Jarm.  on  Wills,  ch.  7,  sec.  5,  2d  Am.  ed.  and  the  notes  of 
Mr.  Perkins.  [Bosley  v.  Bosley,  14  How.  TJ.  S.390;  Snowhill  v.  Snowhill,  3  Zabr. 
447  ;  Boyle  v.  Parker,  3  Md.  Ch.  Decis.  42;  Boyd  v.  Latham,  Busbee,  Law,  (N.  C.) 
365  ;  Collier  v.  Collier,  3  Ohio,  (N.  S.)  369;  Williams  v.  Evans,  18  Eng.  Law  &  Eq. 
329  ;  Lainson  v.  Lainson,  23  lb.  72  ;  Wells  v.  Wells,  23  lb.  4  ;  Cleoburey  v.  Beckett, 
11  lb.  329 ;  In  re  Hough's  Estate,  6  lb.  61.] 
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19.  III.  The  third  mode  of  revoking  a  will  is  by  a  writing,  de- 
claring an  intention  of  revoking  such  will,  signed  in  the  presence 
of  three  witnesses.  And  it  is  observable,  that  the  Statute  of 
Frauds,  (s.  5,)  requires  that,  in  devises  of  lands,  the  three  wit- 
nesses should  subscribe  the  will  in  the  presence  of  the  testator. 
But  the  clause  relating  to  revocations,  (s.  6,)  only  requires  that 
the  devisor  should  sign  in  the  presence  of  three  witnesses,  with- 
out requiring  that  the  witnesses  should  subscribe  in  the  testator's 
presence.  Upon  the  construction  of  this  clause,  it  has  been 
held,  that  although  a  will  may  be  revoked  by  a  written  declara- 
tion, without  being  attested  by  three  witnesses  subscribing  the 
will  in  the  testator's  presence ;  yet  that  a  second  will,  though 
containing  a  clause  revoking  all  former  wills,  shall  not  operate  as 
a  revocation  of  the  first  will,  unless  it  is  executed  in  such  a  man- 
ner as  to  operate  as  a  devise.1 


Though  ihe  codicil  to  some  extent  goes  to  annul  the  will,  yet  if  it  be  executed  sim- 
ultaneously ■with  the  will,  and  be  the  voluntary  act  of  a  capable  testator,  it  will  not 
operate  as  a  revocation  of  the  will.    Biddies  v.  Biddies,  3  Curt.  458. 

A»  codicil,  not  expressly  revoking  a  former  will  of  real  estate,  though  professing  an 
intention  to  dispose  of  the  whole  estate  in  a  different  manner  from  the  will,  yet  not 
doing  so  in  fact,  is  only  a  revocation  pro  lanlo.  Brant  v.  Wilson,  8  Cowen,  56.  If  the 
codicil  be  set  aside  with  the  will  to  which  it  was  attached,  on  the  ground  of  undue  in- 
fluence, it  is  no  revocation  of  a  will  made  previous  to  either  of  them.  O'Neal  v.  Earr, 
I  Richards.  80.  The  rule,  in  regard  to  revocation  by  a  subsequent  testamentai-y  act, 
is  the  same,  whether  it  be  a  will  or  a  codicil,  with  the  general  rule  of  the  Roman  law, 
requiring  that  the  revoking  instrument  be  valid  in  law.  Tunc  autem  prius  testamentum 
rumpitur,  cum  posterius  rite  perfectum  est.  Dig.  lib.  28,  tit.  3, 1.  2.  So,  in  regard  to 
the  partial  alteration  of  a  will,  where  the  act  intended  to  be  done  by  the  testator  is  a 
complete  act,  namely,  to  undo  a  previous  gift,  for  the  purpose  of  making  another  gift 
in  its  place ;  if  the  latter  branch  of  his  intention  cannot  be  effected,  the  doctrine  is, 
that  there  is  no  sufficient  reason  to  be  satisfied  that  he  meant  to  vary  the  former  gift  at 
all.  Locke  v.  James,  11  M.  &  W.  901.  And  sec  Limbery  v.  Mason,  2  Com.  451,  453, 
and  note  by  Mr.  Rose.  [An  informal  addition  to  a  will,  after  its  execution,  will  not 
operate  as  a  statutory  revocation,  where  the  new  matter  bears  neither  upon  the  contents 
of  the  will,  nor  upon  its  interpretation.  Wickoff's  Appeal,  15  Penn.  State  R.  (3  Harris,) 
281.  See  the  same  case  as  to  the  implied  revocation  of  a  codicil,  where  it  is  not 
mentioned  in  a  clause  of  republication,  in  which  prior  and  subsequent  codicils  are 
specified.] 

If  the  codicil  be  merely  for  the  purpose  of  substituting  a  new  devisee,  in  the  place 
of  another  recited  to  have  died ;  this  is  only  a  conditional  revocation,  dependent  on 
the  truth  of  the  supposition  that  the  other  is  dead.  If  that  is  false,  the  codicil  is  void, 
and  the  will  stands.     Doe  v.  Evans,  10  Ad.  &  El.  228. 

1  Upon  this  section  of  the  Statute  of  .Frauds,  Mr.  Jarman  makes  the  following  ob- 
servations :  — "  Though  the  Statute  of  Erauds  require  that  a  will  which  revoked  a 
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20.  J.  S.,  by  a  will  executed  according  to  the  statute,  devised 
the  lands  in   question  to  A.     Afterwards,  the  testator  published 


devise  of  freehold  lands,  should  be  attested  by  the  same  number  of  witnesses  as  a, 
will  devising  such  lands,  yet,  in  some  particulars,  the  prescribed  ceremonial  differed 
in  the  respective  instances.  Thus,  a  devising  will  was  required  to  be  subscribed  by 
the  witnesses  in  the  testator's  presence,  which  a  revoking  will  was  not,  and  a  revoking 
will  was  required  to  be  signed  by  the  testator  in  the  presence  of  the  witnesses,  while  a 
devising  will  needed  not  to  be  signed  in  their  presence  ;  each,  therefore,  had  a  circum- 
stance not  common  to  both.  This  difference,  however,  (which  probably  occurred  with- 
out design,)  has  been  attended  with  little  practical  effect ;  for  it  seldom  happens  that 
a  testamentary  instrument  is  executed  for  the  mere  purpose  of  revoking  a  previous 
will ;  and  if  it  contain  a  new  disposition,  any  revoking  clause  therein  will  be  a  nullity, 
whether  the  substituted  devise  takes  effect  or  not,  though  for  widely  different  reasons 
in  the  respective  cases.  If  the  devise  with  which  the  clause  in  question  is  associated  be 
effective,  it  reduces  the  latter  to  silence  by  rendering  it  unnecessary,  the  new  devise 
itself  producing  the  revocation,  so  that  the  efficacy  of  the  will  as  a  revoking  instrument 
cannot,  in  such  a  case,  become  a  subject  of  consideration.  If,  on  the  other  hand,  the 
new  devise  be  ineffectual,  on  account  of  the  attestation  being  insufficient  for  a  devising, 
though  sufficient  for  a  revoking  will,  the  revoking  clause  becomes  inoperative  on 
another  principle,  namely,  that  the  revocation  is  conditional  and  dependent  on  the 
efficacy  of  the  attempted  new  disposition,  and  that  failing,  the  revocation  also  fails  ; 
the  purpose  to  revoke  being  considered  to  be,  not  a  distinct  independent  intention,  but 
subservient  to  the  purpose  of  making  a  new  disposition  of  the  property ;  the  testator 
meaning  to  do  the  one  so  far  only  as  he  succeeds  in  effecting  the  same  ;  (Barksdale  v. 
Barksdale,  12  Leigh,  535 :  Eggleston  v.  Speke,  Carth.  79,  1  Show.  89 ;  Onions  v. 
Tyrer,  2  Vern.  441  ;  S.  C.  1  P.  W.  343.  See  also  Ex  parte  Earl  of  Ilchester,  7  Ves. 
348 ;  Kirke  v.  Kirke,  3  Russ.  435.  But  see  Richardson  v.  Barry,  3  Hagg.  249  ) ;  and 
it  cannot  be  known  that  the  testator  intended  to  revoke  his  will,  except  for  the  purpose 
of  substituting  the  other.  But  if  the  second  devise  fails,  not  from  the  infirmity  of  the 
instrument,  but  from  the  incapacity  of  the  devisee  to  take  under  it,  the  prior  devise  is 
revoked.  Laughton  v.  Atkins,  1  Pick.  535,  543 ;  French's  case,  1  Roll.  Ab.  614  (o,) 
pi.  5  ;  Roper  o.  Constable,  2  Eq.  Ca.  Ab.  359,  pi.  9  ;  S.  C.  nom.  Roper  v.  Radcliffe,  5 
Bro.  P.  C.  (Toml.  ed.)  360.  See  Pringle  v.  MTherson,  2  Brevard,  279;  Greer  v. 
McCrackin,  Peck,  301 ;  Howard  v.  Holloway,  7  John.  394  ;  Brooke  v.  Kent,  3  Moore,, 
Priv.  Coun.  334 ;  "  1  Jarm.  on  Wills,  [153]-[154]  2d  ed.  by  Perkins.  See  also  Reid  v. 
Borland,  14  Mass.  208. 

These  observations,  however,  can  have  but  a  limited  application  in  the  United  States. 
In  all  the  States,  composing  the  American  Union  in  1845,  except  Rhode  Island,  New 
Jersey,  Maryland,  Tennessee,  Florida,  and  Arkansas,  no  will  can  be  revoked  by  another 
writing,  unless  the  instrument  of  revocation  is  executed  with  the  same  formalities  as 
are  required  for  the  valid  execution  of  a  will.  In  Rhode  Island,  New  Jersey,  and  Mary- 
land, the  language  of  the  statutes  on  this  subject  is  the  same  as  in  the  Statute  of 
Frauds,  29  Car.  2,  c.  3,  §  6.  See  R.  Isl.  Rev.  St.  1844,  p.  231 ;  N.  Jer.  Rev.  St.  1846, 
p.  363  ;  LL.  Maryl.  Vol.  I.  p.  371,  Dorsey's  ed.  In  Arkansas  it  is  merely  enacted,  that 
"  no  will  in  writing  shall  be  revoked  by  any  subsequent  will,  codicil,  or  declaration, 
unless  the  same  be  in  writing."  Toulm.  Dig.  p.  884.  In  Tennessee,  it  is  enacted,  that 
"  no  written  will  shall  be  altered  or  revoked  by  a  subsequent  nuncupative  will,  except 
the  same  be  in  the  lifetime  of  the  testator  reduced  to  writing,  and  read  over  to  him  and 
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another  writing  as  his.  last  will,  in  the  presence  of  three  wit- 
nesses, revoking  all  former  wills  ;  but  the  witnesses  to  the  second 
will  did  not  subscribe  their  names  in  the  presence  of  the  testa- 
tor. The  second  will,  not  being  valid  as  a  devise  of  lands,  the 
question  was  whether  it  was  good  as  a  writing,  within  the  Stat- 
ute of  Frauds,  to  revoke  the  first  will.  And  the  Court  resolved 
that  it  was  not.  (a) 

21.  A  person,  by  a  will  duly  attested,  devised  lands  to  trustees, 
to  several  uses.  He  afterwards  made  another  will  of  the 
same  *  lands,  devising  them  to  other  trustees,  but  to  the  *  81 
same  uses  ;  and  there  was  a  clause  in  this  last  will,  revok- 
ing all  former  wills  ;  but  although  it  was  subscribed  by  the  testa- 
tor, and  attested  by  three  witnesses,  yet  the  witnesses  did  not  sub- 
scribe their  names  in  the  presence  of  the  testator  ;  upon  which 
the  testator's  heir  claimed  the  lands.  And  the  question  was, 
whether  the  last  will,  being  void  as  a  devise  of  the  lands,  should 
yet  be  a  good  revocation  of  the  former  will,  (b) 

Lord  Cowper  declared,  that  if  the  testator  had  by  his  second 
will  barely  revoked  the  first,  without  declaring  by  the  same  act 
his  intention  to  dispose  of  his  lands  to  the  same  purposes  to 
which  they  were  devised  by  the  former  will,  the  second  will  had 
been  a  good  revocation  of  the  former,  as  to  the  lands  devised ; 
but  here  was  a  disposition  of  the  same  lands,  in  the  second  will, 
to  the  same  purposes  as  in  the  first  will ;  which  showed  he  did 
not  mean  to  revoke  his  first  will,  as  to  the  devise  of  those  lands, 
unless  he  might  by  the  second  will  (at  the  same  time  that  he 
revoked  the  former)  set  up  the  like  devise,  so  as  to  take  effect  by 
virtue  of  his  second  will ;  and  that  his  second  will  never  being  so 
perfected  as  to  make  the  devise  of  the  lands  therein  to  be  good, 
the  same  devise  stood  unrevoked  by  the  former  will.     And  that 

(o)  Eddlestou  v.  Speake,  1  Show.  89.    3  Mod.  258.    (Laughton  v.  Atkins,  1  Pick.  535. 
Short  v.  Smith,  4  East,  419.     Supra,  §  5,  note.) 
(6)  Onions  v.  Tyrer,  1  P.  Wms.  343.     2  Vern.  741. 


approved  ;  unless  the  same  be_  proved  to  have  been  so  done  by  the  oath  of  two  wit- 
nesses at  least,  who  shall  be  such  as  are  admissible  upon  trials  at  common  law."  Car. 
&  Nich.  Dig.  p.  707,  §  14.  And  in  Florida,  it  is  provided,  that  any  will  may  be  re- 
voked by  another  will  or  codicil,  duly  executed;  or,  "by  any  other  writing  signed  by 
the  testator  or  testatrix,  declaring  the  same  to  be  revoked,  or  operating  as  a  revocation 
thereof  by  law."    t'homps.  Dig.  p.  192,  $  2. 
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upon  the  like  reason  the  courts  of  law  had  determined  with  great 
justice  in  the  cases  cited.  And  it  was  plain  the  testator  did  not 
mean  to  revoke  his  former  will  by  cancelling ;  but  by  substitut- 
ing another  perfect  will  in  lieu  thereof. 

22.  In  the  case  of  Ellis  v.  Smith,  (a)  one  of  the  questions  was, 
whether  the  will,  not  being  signed  by  the  testator  in  the  presence 
of  the  witnesses,  but  only  acknowledged,  was  a  good  revocation 
under  the  sixth  section  of  the  statute.  Lord  Ch.  B.  Parker 
thought  it  was,  and  that  a  revocation  might  be  by  any  will  exe- 
cuted according  to  the  fifth  section  of  the  statute.  For  the 
words  "  signed  in  the  presence  of  three  witnesses,  &c,"  related 
only  to  the  preceding  words  —  "  any  other  writing."  The  clause 
was  to  be  construed  in  the  disjunctive  ;  viz.,  either  by  will,  cod- 
icil, &c,  or  by  writing  signed  before  three  witnesses.  And  the 
other  Judges  were  of  the  same  opinion. 

23.  A  declaration  by  a  devisor  that  he  has  revoked  a  particular 
devise  in  his  will,  though  reduced  into  writing,  and  attested  by 
three  witnesses,  will  not  operate  as  a  revocation,  unless  it  be 

signed  by  the  testator. 
82  *  *  24.  A  person  devised  certain  estates  to  his  daughters,  ' 

D.  and  S.  Afterwards  the  testator,  having  an  intention 
to  revoke  the  will  as  to  D.,  directed  the  following  words  to  be 
written  on  his  will :  —  "  We,  whose  names  are  underwritten,  do 
testify,  that  the  abovenamed  A.  (the  testator)  did,  the  day  of  the 
date  hereof,  publish  and  declare  that  the  several  clauses  and 
devises  in  his  will,  any  way  relating  to  his  daughter  D.,  should 
cease  and  be  void ;  she  being  since  married,  and  her  portion  paid. 
In  witness  whereof  we  have  hereunto  set  our  hands,  &c."  And 
the  same  was  subscribed  by  four  witnesses,  in  the  presence  of 
the  testator  ;  but  he  did  not  sign  the  same,  nor  any  other  person 
by  his  direction.     Adjudged,  that  this  was  not  a  revocation,  (b) 

25.  [But  here  should  be  noticed  a  distinction  between  a  dec- 
laration in  writing  of  a  present  actual  revocation,  and  a  declara- 
tion of  intention  to  do  some  future  act  of  revocation.  The  latter 
does  not  amount  to  a  revocation.1 

As  where  a  person,  by  a  second  will,  disposing  of  some  prop- 
fa)  Ante,  u.  5.  (J)  Hilton  v.  King,  3  Lev.  86. 

1  The  material  distinction  between  a  present  actual  revocation,  and  a declaration  merely 
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erty  acquired  subsequently  to  the  making  of  his  first  will,  added, 
"  As  to  the  rest  of  my  real  and  personal  estate,  I  intend  to  dis- 
pose of  it  by  a  codicil  hereafter  to  be  made  to  this  my  will ;  it 
was  held  by  the  Court  of  K.  B.  that  this  was  no  revocation  of  the 
first  will,  (a) 

26.  So  again,  where  a  revocation  of  a  prior  devise  or  bequest 
proceeds  upon  a  mistake,  the  revocation  will  be  void ;  as  where  a 
testator  revokes  by  codicil  a  devise  to  A,  he  being  now  dead, 
and  it  turns  out  A  is  living,  the  first  devise  will  not  be  re- 
voked, (b) 

27.  Or,  where  the  revocation  proceeds  upon  a  false  impression, 
originating-  from  a  deceit  practised  upon  the  testator.  As  where 
a  testator  revokes  a  prior  devise  to  A,  and  devises  by  a  codicil 
the  same  estate  to  B,  stating  her  to  be  his  wife,  and  it  turns  out 
that  she  was  married  before,  and  had  a  husband  living,  which 
facts  were  unknown  to  the  testator  ;  the  first  devise  would  not,  it 
is  presumed,  be  revoked,  (c) 

28.  But  where  the  testator  merely  expresses  a  doubt  respecting 
a  fact,  and  upon  that  doubt  revokes,  it  would  seem  that  the  re- 
vocation would  be  good;  and  the  case  of  the  Attorney-General 
v.  Warde,  seems  to  have  been  decided  upon  this  principle,  (d) 

In  that  case,  the  testatrix  had  bequeathed  a  legacy  of  £300 
among  such  of  the  children  as  should  be  living  of  E.,  and 
by  a  *  codicil  bequeathed  as  follows  :  "  I  give  to  my  *  83 
.brother's  son,  C,  the  £300  designed  for  E.'s  children,  as  I 
know  not  whether  any  of  them  are  alive,  and  if  they  are  well 
provided  for ; "  Sir  R.  P.  Arden  held  C.  to  be  entitled,  though 
the  children  of  E.  were  living.  His  honor,  however,  observed, 
"  that  if  it  rested  upon  her  not  knowing  whether  they  were 
living,  there  would  be  some  reason  to  contend,  that  it  fell  within 
the  case  (so  often  cited  from  Cicero  de  Oratore)  of  pater,  credens 
filium  swum  esse  mortuum,  alterum  instituit  hceredem ;  filio  domi 
redeunte,  hujus  institutionis  vis  est  nulla :  but  she  goes  further ; 

(a)  Thomas  v.  Evans,  2  East,  488.  (6)  Campbell  v.  French,  3  Ves.  321. 

(c)  See  Kennell  v.  Abbott,  4  Ves.  802. 

(d)  3  Ves.  327.    See  also  Att.-Gen.  v.  Lloyd,  3  Atk.  552.     1  Vez.  32. 


expressive  of  an  intention  to  revoke,  is  illustrated  in  the  following  cases:  Brown  v. 
Thorndike,  15  Pick.  388  ;  Ray  v.  Walton,  2  A.  K.  Marsh.  71 ;  Gains  v.  Gains,  Ibid.  1 90 ; 
Jackson  v.  Betts,  9  Cowen,  208;  6  Wend.  173,  S.  C;  Smith  v.  Fenner,  1  Gall.  170. 
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that  she  doubted  if  they  were  living,  whether  they  might  not  be 
well  provided  for ;  and  she  totally  deprives  them  of  that  provis- 
ion. The  Court  will  not  inquire  whether  they  are  well  provided 
for  or  not."] 

29.  The  fowrth  mode  of  revoking  a  will  is  by  cancelling,  that 
is  by  obliterating  or  defacing  the  signature  of  the  testator ;  or 
by  burning,  tearing,  or  otherwise  destroying  it.  But  Lord 
Mansfield  has  observed,  that  cancelling  is  in  itself  an  equivocal 
act ;  and  in  order  to  make  it  a  revocation,  it  must  be  shown  quo 
cmimo  it  was  cancelled;  for  unless  that  appears,  it  will  be  no 
revocation.1    As  if  a  man  were  to  throw  ink  upon  his  will  instead 


1  Any  act  of  reprobation,  spoliation,  or  destruction,  done  upon  the  instrument,  by 
the  testator,  with  intent  thereby  to  cancel  it,  that  is,  to  nullify  and  destroy  its  integ- 
rity and  legal  existence  as  a  testament,  amounts  to  what  the  law  terms  "  cancellation." 
It  must  be  actually  done,  and  not  merely  intended  to  be  done,  but  the  intention  aban- 
doned by  dissuasion  or  change  of  mind,  or  otherwise  totally  prevented.  The  act  may 
be  very  slight ;  such  as  partially  tearing,  crumpling  it  up,  and  throwing  it  on  the  fire, 
though  it  were  privately  rescued  and  saved  by  another  person.  Bibb  v.  Thomas,  2  W. 
Bl.  1043  ;  Winsor  v.  Pratt,  2  B.  &  B.  650 ;  Johnson  v.  Brailsford,  2  N.  &  McC.  272; 
Dan  v.  Brown,  4  Cowen,  483 :  Jackson  v.  Bctts,  6  Cowen,  377 ;  [White  v.  Casten, 
1  Jones's  Law  R.  (N.  C.)  197.] 

So,  tearing  off  a  superfluous  seal,  is  a  sufficient  act  of  cancellation.  Avery  v.  Pix- 
ley,  4  Mass.  460.  So,  a,  partial  burning  of  the  paper,  though  ever  so  slight.  Doe  v. 
Harris,  6  Ad.  &  El.  209  ;  so,  drawing  lines  across  it.  Bethel  v.  Moore,  2  Dev.  &  Bat. 
811.  Or,  destroying  one  of  the  copies,  where  the  will  was  executed  in  duplicate. 
O'Neall  «.  Parr,  1  Richards,  80. 

But  the  act  must  be  done,  and  not  merely  intended.  Thus,  where  the  testator,  being 
blind,  directed  another  person  to  destroy  his  will,  and  being  told  that  it  was  destroyed, 
believed  it ;  whereas  in  fact  it  was  deceitfully  preserved  entire  by  that  person,  no  act 
having  been  done  towards  destroying  it ;  this  was  held  no  revocation.  Boyd  v.  Cook, 
3  Leigh,  32 ;  Giles  v.  Giles,  1  Cam.  &  Nor.  174.  [So,  where  a  testator  ordered  his'  son 
to  throw  his  will  into  the  fire,  and  the  son  to  deceive  the  father,  threw  in  another  paper 
and  kept  the  will,  this  was  held  no  revocation.     Hise  v.  Pincher,  10  Ired.  139.] 

And  the  intent  must  be  clear  and  final,  the  mind  of  the  testator  reposing  upon  it,  as 
a  finished  act  of  revocation.  If  the  act  of  spoliation  or  destruction  is  ambiguous,  it  will 
be  interpreted  and  determined  by  the  intent  with  which  it  was  done  ;  and  the  intent  will 
be  ascertained  by  evidence  aliunde.  Bethel  v.  Moore,  supra;  Jackson  v.  Holloway, 
7  Johns.  394  ;  Means  v.  Moore,  3  McCord,  282.  It  must  be  the  intent  of  a  sound  and 
not  of  an  insane  mind.  Ford  v.  Pord,  7  Humph.  92.  And  if  the  intention  is  changed, 
before  the  destruction  or  cancellation  is  completed,  the  partial  destruction  will  be  re- 
garded as  a  merely  casual  spoliation,  and  the  instrument  will  be  held  still  in  force. 
Giles  v.  Giles,  supra. 

If  the  will  be  once  thus  cancelled,  it  is  finally  revoked ;  even  though  the  testator,  at 
the  time,  intended  afterwards  to  make  a  new  one,  but  never  did  so.  Lemmer  v.  Lem- 
mer,  7  H.  &  J.  388  ;  Bohannon  v.  Walcott,  1  How.  336. 

If  a  will  is  found  cancelled  or  mutilated,  among  the  testator's  papers,  after  his  de- 
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of  sand,  though  it  might  be  a  complete  defacing  of  the  instru- 
ment, it  would  be  no  cancelling ;  or  suppose  a  man  having  two 
wills  of  different  dates  by  him,  should  direct  the  former  to  be 
cancelled,  and  through  mistake  the  person  should  cancel  the 
latter,  such  an  act  would  be  no  revocation  of  the  will :  or  sup- 
pose a  man,  having  a  will  consisting  of  two  parts,  throws  one 
unintentionally  into  the  fire,  where  it  is  burnt,  it  would  be  no 
revocation  of  the  devises  contained  in  such  part.  It  is  the  in- 
tention, therefore,  thfet  must  govern  in  such  cases,  (a) 

30.  A  person  made  a  will,  and  intending  to  make  some  alter- 
ations in  it,  sent  for  a  scrivener,  and  gave  directions  for  another 
will.  The  scrivener  accordingly  drew  a  draft  of  another  will 
which  the  testator  signed ;  and  then,  thinking  he  had  made  a 
new  will,  he  pulled  out  the  first  will,  and  tore  the  seals  from  the 
first  eight  sheets  of  it ;  which  the  scrivener  seeing,  asked  him 
what  he  was  doing ;  to  which  he  answered,  "  I  am  cancelling 
my  first  will." — "  Pray,"  says  the  scrivener,  "  hold  your  hand  ; 
the  other  will  is  not  perfected ;  it  will  not  pass  your  real  estate, 
for  want  of  being  executed  pursuant  to  the  Statute  of  Frauds." 

(a)  Cowp.  E.  52. 


cease,  it  is  presumed  that  it  was  thus  cancelled  or  mutilated  by  himself.  But  if  it  has 
been  in  the  possession  or  power  of  a  person  interested  to  defeat  it,  this  presumption 
will  not  arise ;  and  the  cancellation  must  be  shown  to  have  been  done  by  the  testator. 
Bennett  v.  £herrod,  3  Ired.  303.  So,  if  the  will  cannot  be  found,  the  presumption  will 
be,  that  it  was  destroyed  by  the  testator ;  unless  it  appear  to  have  been  in  the  possession 
or  power  of  some  person,  whose  interests  were  adverse  to  it ;  in  which  case,  proof  of 
its  destruction  by  the  testator,  or  other  evidence  explanatory  of  its  absence,  will  be  re- 
quired. Jones  v.  Murphy,  8  W.  &  S.  275  ;  Bounds  v.  Gray,  2  Geo.  Dec.  136 ;  Minkler 
v.  Minkler,  14  Verm.  125;  Welsh  v.  Phillips,  1  Moore,  299;  [Weeks  v.  McBeth,  14 
Ala.  474.] 

The  cancellation  or  erasure  of  part  of  the  will,  intentionally  restricted  to  that  part, 
is  only  a  revocation  pro  tanto.  Means  v.  Moore,  Harp.  314 ;  Brown's  Will,  1  B.  Monr. 
57  ;  Boyd  v.  Martin,  2  Dru.  &  Walsh,  355.  As  to  alterations  made  in  pencil,  see  supra, 
§  4,  note. 

An  indorsement  on  the  envelope  of  the  will,  not  signed  by  the  testator,  is  not  deemed 
an  act  of  revocation.  Grantley'u.  Garthwaite,  2  Buss.  90  ;  Lewis  v.  Lewis,  2  W.  &  S. 
455.  See  further,  2  Greenl.  Evid.  §  681,  682,  and  cases  there  cited ;  1  Jarm.  on  Wills, 
ch.  7,  sec.  2,  2d  Am.  ed.  and  notes  by  Perkins. 

[From  the  bottom  of  the  several  pages  of  a  will,  the  name  of  the  testator  had  been 
torn  or  cut.  Part  of  one  page  had  also  been  torn  off,  but  was  reannexed  by  a  pin. 
The  signature  of  the  testator  and  of  the  subscribing  witnesses  at  the  end  of  the  will 
remained.  Held,  that  the  will  was  not  revoked  entirely  or  partially.  Clark  v.  Scripps, 
22  Eng.  Law  &  Eq.  627.] 

VOL.  III.  9 
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.  "  I  am  sorry  for  that,"  says  he  ;  and  immediately  desisted 
84  *      from  *- tearing  off  the  seals,  and  died  in  a  short  time  after* 
without  having  done  any  thing  further  to  perfect  the  sec- 
ond will,  or  to  cancel  the  first,  (a) 

It  was  decreed,  that  the  tearing  the  seals '  from  the  first  eight 
sheets,  not  being  done  animo  cancellandi,  was  no  revocation: 
and  that  the  seal  remaining  whole  to  the  last  sheet  was  sufficient ; 
and  in  strictness  it  was  not  necessary  that  all  the  sheets  should 
be  sealed. 

31.  In  the  case  pf  Onions  v.  Tyrer,  as  reported  in  Precl  in 
Cha.  459,  it  is  stated  that  the  testator  cancelled  the  first  will,  by- 
tearing  off  the  seal.  And  as  to  this  point,  Mr.  Cox  has  taken 
from  the  Register's  book  what  Lord  Cowper  said  ;  which  I  shall 
here  transcribe. — "  And  it  is  plain  the  testator  did  not  mean 
to  revoke  his  former  will  by  cancelling,  but  by  substituting 
another  perfect  will  in  lieu  thereof,  and  not  otherwise;  and 
therefore  the  cancelling  thereof  was  but  a  circumstance,  show- 
ing that  he  thought  he  had  made  a  good  disposition  by  the 
second  will;  and  in  confidence  thereof  it  was  done,  with  no 
other  intent  but  that  the  second  will  should  thereby  more  surely 
take  place."  It  was  decreed  that  the  first  will  was  not  re- 
voked, (b) 

32.  A  will  can  only  be  cancelled  by  the  testator  himself,  or  by 
some  other  person  in  his  presence,  and  by  his  express  direction;"1 
so  that  if  a  stranger  destroys  or  defaces  a  will,  that  does  not 
operate  as  a  revocation  of  it. 

33.  A  person  having  disinherited  his  heir  by  will,  a  younger 
brother  of  the  heir  snatched  the  will  out  of  the  hands  of  the  ex- 
ecutor, and  tore  it  into  small  pieces.  Most  of  the  pieces,  partic- 
ularly such  parts  wherein  was  the  devise  of  the  land,  were 
picked  up,  and  stitched  together  again.  A  bill  was  filed  to  have 
the  will  established  ;  and  it  was  decreed,  that  the  devisee  should 

(a)  Hyde  v.  Hyde,  1  Ab.  Eq.  409.  (5)  Ante,  s.  21.    1  P.  Wms.  344,  n.-l. 

• 

1  A  seal  is  not  essential  to  the  validity  of  the  will.     Supra,  ch.  5,  §  11,  note. 

*  In  New  York,  if  the  act  of  cancellation  is  done  by  another  person,  "  the  direction 
and  consent  of  the  testator,  and  the  fact  of  such  injury  or  destruction,  shall  be  proved 
by  at  least  two  witnesses."  N.  York  Rev.  St.  Vol.  II.  p.  124,  §  34,  3d  ed.  The  statute 
of  Arkansas  is  in  the  same  words,  substituting  "or,"  for  "and,"  and  omitting  the  words 
"  injury  or."    Ark.  Bev.  St.  1837,  ch.  157,  §  6. 
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hold  and  enjoy  against  the  heir ;  and  he  to  convey  to  the  dev- 
isee ;  although  there  was  no  positive  proof  that  the  heir  directed 
the  tearing  of  the  will,  (a) 

34.  Any  act  of  a  testator,  by  which  he  shows  an  intention  to 
cancel  his  will,  though  the  will  be  not  actually  cancelled,  oper- 
ates as  a  revocation. 

35.  One  Palin,  who  had  for  two  months  together  frequently 
declared  himself  discontented  with  his  will,  being  one  day  in 
bed,  near  the  fire,  ordered  Mary  Wilson,  who  attended  him, 

to  *fetch  his  will,  which  she  did,  and  delivered  it  to  him,  *  85 
it  being  then  whole,  only  somewhat  erased.  He  opened  it, 
looked  at  it,  then  gave  it  something  of  a  rip  with  his  hands,  and 
so  tore  it  as  nearly  to  tear  a  bit  off,  then  rumpled  it  together  and 
threw  it  on  the  fire,  but  it  fell  off.  However,  it  must  soon  have 
been  burnt,  had  not  Mary  Wilson  taken  it  up,  and  put  it  into  her 
pocket.  Palin  did  not  see  her  take  it  up,  but  seemed  to  have 
some  suspicion  of  it,  as  he  asked  her  what  she  was  at,  to  which 
she  made  little  or  no  answer.  He  at  several  times  after  said, 
that  was  not,  and  should  not  be  his  will,  and  bid  her  destroy  it. 
She  said  at  first,  so  I  will  when  you  have  made  another ;  but 
afterwards,  upon  his/  repeated  inquiries,  she  told  him  she  had 
destroyed  it ;  though  in  fact  it  was  never  destroyed,  and  she 
believed  he  imagined  it  was  so.  She  asked  him,  when  the  will 
was  burnt,  to  whom  his  estate  would  go ;  he  answered,  to  his 
sister  and  her  children.  He  afterwards  told  one  J.  E.  that  he  had 
destroyed  his  will,  and  should  make  no  other,  till  he  had  seen  his 
brother,  John  Mills,  and  desired  J.  E.  would  tell  him  so,  and  that 
he  wanted  to  see  him.  He  afterwards  wrote  to  Mills,  in  these 
terms  :  "  Dear  brother,  I  have  destroyed  my  will  which  I  made ; 
for,  upon  serious  consideration,  I  was  not  easy  in  my  mind  about 
that  will : "  afterwards  desires  him  to  come  down,  "  for  if  I  die 
intestate,  it  .will  cause  uneasiness."  He  however  died  without 
making  any  other  will,  (b) 

The  jury,  with  whom  the  Judge  concurred,  thought  this  a  suffi- 
cient revocation  of  the  will ;  and  therefore  found  a  verdict  for  the 
heir.  A  motion  was  made  for  a  new  trial,  "  and  per  totam  curiam, 
this  is  a  sufficient'  revocation."  A  revocation  under  the  statute 
may  be  effected,  either  by  framing  a  new  will,  amounting  to  a 

(a)  Haines  v.  Haines,  2  Vern.  441.  (b)  Bibb  v.  Thomas,  2  W.  Bl.  E.  1043. 
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revocation  of  the  first,  or  by  some  act  done  to  the  instrument  or 
will  itself;  namely,  burning,  tearing,  cancelling,  or  obliteration 
by  the  testator,  or  in  his  presence,  and  by  his  directions  and  con- 
sent ;  but  these  must  be  done  animo  revoccmdi ;  each  must  ac- 
company the  other.  Revocation  is  an  act  of  the  mind,  which 
must  be  demonstrated  by  some  outward  and  visible  sign  or  symbol 
of  revocation.  The  statute  has  specified  four  of  these;  and  if 
these,  or  one  of  them,  are  performed  in  the  slightest  manner, 
this,  joined  with  the  declared  intent,  will  be  a  good  revocation. 
It  is  not  necessary  that  the  will  or  instrument  itself  be  totally 
destroyed  or  consumed,  burnt  or  torn  to  pieces.  The  pres- 
86*  ent  case  falls  within  *two  of  the  specific  acts  described 
by  the  statute.  It  is  both  a  burning  and  a  tearing; 
throwing  it  on  the  fire  with  an  intent  to  burn,  though  it  is 
only  very  slightly  singed,  and  falls  off,  is  sufficient  within  the 
statute,  (a) 

The  rule  for  a  new  trial  was  discharged. 

36.  The  intention  to  cancel  a  will,  must,  however,  be  carried 
into  complete  effect,  by  the  entire  destruction  of  it,  otherwise  it 
will  remain  good.1 

37.  A  testator,  being  angry  with  one  of  the  devisees  named 
in  his  will,  began  to  tear  it,  with,  the  intention  of  destroying  it, 
and  having  torn  it  into  four  pieces,  was  prevented  from  proceed- 
ing further,  partly  by  the  efforts  of  a  bystander,  who  seized  his 
arms,  and  partly  by  the  entreaties  of  the  devisee.  Upon  this  he 
became  calm,  and  having  put  by  the  several  pieces,  he  expressed 
his  satisfaction  that  no  material  part  of  the  writing  had  been 
injured,  and  that  it  was  no  worse.  Held,  that  it  was  on  the^e 
facts  properly  left  to  the  jury  to  say,  whether  he  had  completely 
finished  all  that  he  had  intended  to*do  for  the  purpose  of  destroy- 

(«)  Pemberton  v.  Pemberton,  13  Ves.  290. 


1  That  is,  the  act  of  cancellation,  intended  by  the  testator,  whether  it  were  one  of 
total  or  only  partial  destruction  of  the  instrument,  must  have  been  done.  Supra,  §  29, 
note. 

Where  one  made  his  will,  and  afterwards  made  two  codicils ;  and  subsequently  burnt 
the  will,  expressing  at  the  same  time  his  intention  not  to  revoke  the  codicils,  but  to 
make  a  new  will ;  and  died,  leaving  the  two  codicils,  but  without  having  made  any 
new  will ;— it  was  held;  that  the  codicils  were  entitled  to  probate;  the  intention  of  the- 
testator  that  they  should  operate  being  proved.     Clogstoun  v.  Walcott,  12  Jur.  422. 
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ing  the  will ;  and  the  jury  having  found  that  he  had  not,  the 
Court  of  K.  B.  refused  to  disturb  the  verdict,  and  supported  the 
will,  (a) 

38.  An  obliteration  or  alteration  of  part  of  a  will  does  not 
operate  as  a  revocation  of  the  whole  will,  but  only  of  the  parts 
obliterated  ;  and  the  rest  will  remain  good. 

39.  A,  by  will  in  writing,  duly  attested,  devised  to  his  wife  a 
copyhold  estate,  A,  on  the  day  he  died,  directed  B  to  obliterate 
some  devises,  but  nothing  as  to  the  copyhold ;  and  then  caused  a 
memorandum  to  be  written,  that  he  had  examined  and  approved 
of  the  will,  as  so  obliterated  and  altered  in  his  presence  by  B, 
but  did  not  republish  it  in  the  presence  of  three  witnesses  ;  but 
directed  B  to  carry  it  to  one  to  write  it  fair ;  and  before  it  was 
brought  back  he  became  delirious.  Held  to  be  a  good  will  of 
the  copyhold,  (b) 

40.  Robert  Sutton  made  his  will,  duly  attested,  and  thereby 
gave  all  his  estates,  except  a  house  at  Bath,  to  trustees,  in  trust 
to  sell,  and  to  place  out  the  money  on  government  or  real  secu- 
rities, for  the  purposes  therein  mentioned.  The  testator  after- 
wards made  several  alterations,  obliterations,  and  interlineations, 
in  different  parts  of  the  will,  which  were  not  attested ;  but 

did  not  erase  or  alter  the  devise  to  the  trustees.     *  It  was      *  87 
certified  by  the  Court  of  King's  Bench,  upon  a  case  sent 
out  of  Chancery,  that  the  devise  of  the  real  estate  to  the  trustees 
was  not  revoked,  (c) 

41.  A  person  devised  a  real  estate  to  three  trustees  and  their 
heirs,  upon  trust  to  sell.  Some  time  after,  the  testator  struck  out 
the  name  of  onp  of  the  trustees,  by  drawing  a  pen  through  it ; 

^and  the  question  was,  whether,  the  devise  to  the  trustees  was 
revoked  by  the  erasure  of  the  name  of  one  of  them,  after  the 
execution  of  the  will,  (d) 

Upon  a  case  sent  from  the  Court  of  Chancery  for  the  opinion 
of  the  Court  of  Common  Pleas,  Lord  Alvanley  said,  that  a  revo- 
cation by  obliteration,  would  have  the  same  effect  which  a  revo- 
cation by  any  other  means  would  have,  and  no  more  ;  that  the 
devisees  must  be  considered,  in  a  court  of  law,  as  joint  tenants 
in  fee  absolutely ;  that  it  was  argued,  that  the  revocation  of  the 

(a)  Doe  v.  Perkes,  3  Barn.  &  Aid.  489.  (i)  Burkitt  v.  Burkitt,  2  Vern.  498. 

(c)  Sutton  v.  Sutton,  Cowp.  812.    Winsor  v.  Pratt,  2  B.  &  K.  65Q. 

(d)  Larkins  v.  Larkins,  3  Bos.  &  Pul.  16. 

9* 
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devise,  as  to  one  devisee,  made  an  alteration  in  the  interest  of 
the  others ;  but  whatever  this  alteration  was,  it  was  not  an  alter- 
ation arising  from  a  new  gift,  but  merely  from  a  revocation.  If 
the  remaining  devisees  were  to  acquire  any  estate,  which  they 
had  not  before,  something  beyond  a  mere  revocation  would  be 
necessary.  If,  therefore,  the  devisees  had  been  tenants  in  com- 
mon, upon  the  erasure  of  one  name,  the  remaining  two  would 
take  no  more  than  two  thirds  of  the  estate. 

The  Court  certified,  that  the  devise  of  the  estate  to  the  two 
trustees,  to  whom,  together  with  the  third  trustee,  the  said  estate 
was  devised,  as  joint  tenants,  in  trust  to  be  sold,  was  not  revoked 
by  the  testator's  having  struck  out  the  name  of  the  third  trustee, 
after  the  execution  of  the  said  will. 

42.  T.  Carwardine  duly  made  his  will,  by  which  he  devised 
the  premises  in  question  to  J.  Spillman  and  E.  Aldridge,  upon 
several  trusts.  The  testator  afterwards  made  several  alterations 
in  the  will,  and  among  others  struck  out  the  name  of  J.  Spillman, 
and  introduced  the  names  of  J.  Wood  and  J.  Adey  ;  and  did  not 
afterwards  republish  his  will.  The  question  was,  whether  it  was 
revoked  or  not.  (a) 

Lord  Ellenborough. — "  It  has  been  contended,  in  this  case,  that 
the  testator,  T.  C,  has  died  intestate,  as  to  the  premises  in  ques- 
tion, and  that  his  heir  at  law  is  entitled  to  recover ;  inasmuch  as 
the  obliteration  of  the  name  of  J.  Spillman,  one  of  the  devi- 
sees in  trust,  must  have  been  taken  to  have  been  done 
88  *  *  animo  revoecmdi,  and  is  a  revocation  of  the  devise  made 
of  the  premises  :  and  that  it  must  be  also  taken  that  his 
intention  was  to  have  another  will,  accompanied  with  the  solem- 
nities required  by  the  Statute  of  Frauds ;  or  at  least  to  have 
republished  the  will,  obliterated  and  altered  as  it  is ;  on  which  the 
question  arises ;  and  the  case  in  Dyer,  310,  b,  has  been  relied  on. , 
The  facts  of  this  case  plainly  show,  that  the  testator  had  no 
object  but  to  change  his  trustee  ;  and  it  would  be  unreasonable, 
when  he  has  not,  by  any  thing  he  has  done,  indicate/i  any  inten- 
tion to  dispose  of  his  lands  to  different  purposes  than  those 
declared  by  his  will,  and  when  it  clearly  appears  that  he  meant 
to  disinherit  his  heir  at  law,  to  infer  that  he  designed  that  his 
will  should  become  inoperative,  and  so  let  in  his  heir  at  law,  by 

(a)  Short  v.  Smith,  i  East,  419. 
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what  he  did ;  rather  than  to  conclude  that  he  thought  he  had, 
by  the  alterations  introduced,  made  a  valid  disposition  of  his 
estate  to  the  new  trustees ;  and  that  he  had  no  design  to  alter  his 
will,  except  so  far  as  such  obliteration  and  interlineation  could 
effectuate  that  purpose,  by  substituting  the  persons  whose  names 
he  interlined,  in  the  stead  of  him  whose  name  was  struck  out. 
If  such  be  the  case,  and  so  it  appears  to  us,  the  testator  meant 
no  revocation,  but  by  means  of  that  which  he,  through  mistake, 
supposed  to  be  a  valid  disposition  to  others ;  and  had  no  inten- 
tion to  revoke,  by  the  obliteration  he  has  made,  but  by  an  effec- 
tual substitution,  meant  to  be  made  of  others  in  the  room 
of  him  whose  name  was  so  obliterated ;  and  if  so,  this  case 
must  be  governed  by  that  of  Onions  v.  Tyrer,  1  P.  Wms.  343,  (a) 
where  the  intention  of  the  testator  not  being  to  revoke  his 
first  will  by  cancelling,  but  by  substituting  another  perfect 
will  in  lieu  thereof,  Lord  Chancellor  Cowper,  on  the  same 
ground,  set  up  a  like  devise,  and  held  a  cancellation  of  the  first 
will  to  be  no  revocation.  But  in  this  case,  it  has  been  further 
argued  for  the  defendants,  that  supposing  the  obliteration  of  the 
name  of  Spillman  to  have  revoked  the  devise  to  him,  the  heir  at 
law  cannot  recover,  inasmuch  as  the  devise  to  Aldridge  remained 
unrevoked ;  and  we  think  there  is  great  weight  in  this  argument ; 
and  that  there  are  grounds  on  which  it  may  be  contended,  that 
the  effect  of  the  obliteration  in  this  case  is,  at  most,  to  revoke  only 
the  devise  as  to  Spillman,  the  one  devisee  in  trust,  whose 
name  is  so  obliterated,  leaving  *  it  unrevpked  as  to  Al-  *  89 
dridge ;  the  interlineations  which  were  intended  to  add 
other  trustees,  being,  for  want  of  a  proper  publication,  inopera- 
tive ;  and  therefore,  giving  its  full  effect  to  that  obliteration,  it 
would  leave  the  devise  to  Aldridge  in  full  force,  and  competent 
to  sustain  all  the  trusts  of  the  will,  in  exclusion  of  the  heir  at 
law. 

43.  "Where  there  is  a  duplicate  of  a  will,  and  the  testator  can- 
cels the  part  which  is  in  his  own  possession,  though  the  other 
remains  entire,  yet  this  cancelling  one  part  operates  as  a  revoca- 
tion of  the  whole  will;  for  the  original  and  duplicate  being  but 
one  will,  they  must  stand  or  fall  together ;  and  it  may  not  be  in 
the  testator's  power  to  get  possession  of  the  duplicate,  (b) 

(a)  Ante,  s.  21. 

(6)  2  Vern.  742.    1  P.  Wms.  346.    Burtonshaw  v.  Gilbert,  infra,  ch.  1,  §  19. 
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44.  Besides  the  different  modes  of  revoking  a  will,  allowed  by 
the  Statute  of  Frauds,  there  are  certain  alterations  in  the  situa- 
tion of  the  testator,  or  in  the  estate  devised,  which  have  been 
held  to  operate  as  implied  revocations  of  a  devise. l 

45.  It  is  now  fully  settled,  that  where  a  man  makes  his  will, 
and  afterwards  marries  and  has  a  child,  these  events  shall  oper- 
ate as  a  revocation  of  his  will ;  because  they  produce  a  complete 
change  in  the  situation,  and  the  duties  of  the  testator. 2 


1  [A  great  change  in  the  pecuniary  circumstances  of  the  testator,  and  some  change  in 
his  social  relations  and  moral  duties,  does  not  amount  to  an  implied  revocation  of  a 
will.     Verdier  v.  Verdi'er,  8  Rich.  (S.  C.)  135.] 

2  In  several  of  the  United  States,  the  effect  of  marriage  and  the  birth  of  a  child, 
upon  a.  prior  -will,  has  been  definitively  settled  by  statute.  Thus,  in  Rhode  Island,  a 
will  is  ipso  facto  revoked  "  by  a  marriage  of  the  testator  subsequent  to  the  date 
thereof."  R.  Is!.  Rev.  St.  1844,  p.  231.  [See  Wheeler  v.  Wheeler,  1  Rhode  Island, 
364.]  In  Connecticut,  "  If,  after  the  making  of  a  will,  a  child  shall  he  born  to  the  tes- 
tator, and  no  provision  shall  be  made  in  the  will  for  such  contingency,  such  birth  shall 
operate  as  a  revocation  of  such  will."     Conn.  Rev.  St.  1849,  p.  346,  347. 

In  New  York,  the  enactment  is  more  particular.  "  If,  after  the  making  of  any  will, 
disposing  of  the  whole  estate  of  the  testator,  such  testator  shall  marry,  and  have  issue 
of  such  marriage,  born  either  in  his  lifetime,  or  after  his  death,  and  the  wife  or  the  issue 
of  such  marriage  shall  be  living  at  the  death  of  the  testator,  such  will  shall  be  deemed  re- 
voked, unless  provision  shall  have  been  made  for  such  issue  by  some  settlement,  or 
unless  such  issue  shall  be  provided  for  in  the  will,  or  in  such  way  mentioned  therein  as 
to  show  an  intention  not  to  make  such  provision ;  and  no  other  evidence  to  rebut  the 
presumption  of  such  revocation  shall  be  received."  N.  Y.  Rev.  St.  Vol.  II.  p.  124,  §  35, 
3d  ed.  In  Arkansas,  Indiana,  and  Missouri,  the  language  of  the  statutes  is  substan- 
tially the  same  as  in  New  York.  Ark.  Rev.  St.  1837,  ch.  157,  §  7  ;  Ind.  Rev.  St.  1843, 
ch.  30,  §  8 ;  Misso.  Rev.  St.  1845,  ch.  185,  $  7. 

In  Pennsylvania,  if  the  testator,  after  making  his  will,  "  shall  marry  or  have  a  child 
not  provided  for  in  such  will,  and  die  leaving  a  widow  and  child,  or  either  a  widow  or 
child,  though  such  child  be  born  after  the  death  of  the  father,  every  such  person,  so  far 
as  shall  regard  the  widow  or  child,  shall  be  deemed  and  construed  to  die  intestate." 
Dunlop's  Dig.  p.  573,  §  15  ;  Coates  v.  Hughes,  3  Binn.  498;  Tomlinson  v.  Tomlinson, 
1  Ashm.  224.  , 

In  Virginia,  if  the  testator,  having  no  issue  then  living,  shall  make  a  will,  wherein 
any  child  he  may  have'  is  not  provided  for  nor  mentioned,  and  shall  at  his  death  leave 
a  child,  or  leave  his  wife  pregnant  of  a  child  which  shall  be  born  ;  the  will  "  6hall  have 
no  effect  during  the  life  of  such  after-born  child,  and  shall  be  void,  unless  the  child  die, 
without  having  been  married,  and  before  he  or  she  shall  have  attained  the  age  of  twenty- 
one  years."  Tate's  Dig.  p.  892.  In  New  Jersey,  in  the  like  case,  the  will  is  declared 
void ;  without  reference  either  to  the  marriage  or  majority  of  the  child.  N.  Jer.  Rev. 
St.  1846,  p.  368,  §  20. 

In  South  Carolina,  a  will  is  revoked  by  the  subsequent  marriage  of  the  testator,  and 
his  death,  leaving  issue.  S.  Car.  Stat,  at  Large,  Vol.  V.  p.  107  j  Jacks  v.  Henderson,  1 
Desau.  543,  557. 

In  Georgia,  the  will  is  revoked,  if  the  testator  shall  afterwards  marry  or  have  a  child 
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46.  A  person  made  his  will  in  the  time  of  a  former  wife,  who 
died  without  having  had  any  children ;  and  afterwards  married 
a  second  wife,  by  whom  he  had  issue  the  plaintiff.  The  Court 
of  Exchequer  held  that  the  second  marriage,  and  the  having 
issue  by  that  marriage,  was  a  revocation  of  the  will,  (a) 1 

47.  A  person  made  a  will  in  Jamaica,  in  the  year  1764,  by 
which  he  devised  his  real  and  personal  estate  to  the  defendant. 
Afterwards  he  made  another  will  in  England,  not  duly  attested, 
by  which  he  devised  his  real  and  personal  estate  to  his  wife,  in 
trust  for  his  son.  The  Chancellor  of  Jamaica  decreed,  that  the 
marriage  and  birth  of  a  child,  and  the  second  will,  amounted  to 
a  revocation  as  to  the  personalty,  but  not  as  to  the  real  estate,  (b) 

On  an  appeal  to  the  Privy  Council,  Lord  Ch.  J.  De  Grey,  Lord 
Ch.  B.  Parker,  and  Sir  Eardley  Wilmot  being  present,  so  much 
of  the  decree  as  established  the  first  will,  with  respect  to  the*  real 
estate,  was  reversed.  And  it  was  declared,  that  the  subsequent 
marriage  and  birth  of  a  child  were,  in  point  of  law,  an  implied 
revocation  of  the  first  will. 

48.  Marriage  and  birth  of  a  child  do  not,  however,  in 

all  cases,  *  amount  to  an  implied  revocation  of  a  devise ;      *  90 
for  these  facts  only  afford  a  presumption  that  the  testator 

(a)  Christopher  v.  Christopher,  4  Burr.  2182. 

(b)  Spragge  v.  Stone,  1  Doug.  35.  Amb.  721.  (Wilcox  v.  Kootes,  1  Wash.  140.  Havens 
v.  Van  Den  Burgh,  1  Denio,  27.) 


born ;  no  provision  being  made  for  either  wife  or  child  in  the  will,  and  no  alteration 
being  made  in  the  will,  subsequent  to  the  marriage  or  birth  of  the  child.  Geo.  Rev. 
St.  1845,  p.  457,  §  16. 

In  Ohio,  "  If  the  testator  had  no  children  at  the  time  of  executing  his  will,  but  shall 
afterwards  have  a  child  living,  or  born  alive  after  his  death,  such  will  shall  be  deemed 
revoked ;  "  unless  the  child  shall  have  been  provided  for  by  some  settlement,  or  in  the 
will,  or  so  mentioned  therein  as  to  show  an  intention  not  to  make  such  provision ; 
"  and  no  other  evidence,  to  rebut  the  presumption  of  such  revocation,  shall  be  received." 
Ohio  Rev.  St.  1841,  ch.  129,  §  40. 

In  Louisiana,  "  the  testament  falls  by  the  birth  of  legitimate  children  of  the  testator, 
posterior  to  its  date."    Louis.  Civil  Code,  art.  1698. 

In  all  the  other  States,  this  subject  is  believed  to  have  been  left  to  the  implication  of 
law. 

1  Whether  the  birth  of  a  child  by  the  first  wife,  after  the  making  of  the  will;  and 
after  the  death  of  the  first  wife,  a  second  marriage,  but  no  more  children  ;  is  a  revoca- 
tion of  the  will ; —  qucere.  See  4  Ves.  848 ;  Yerby  v.  Yerby,  3  Call.  334  ;  1  Jarm.  on 
Wills,  108. 
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had  changed  his  intention ;    so  that  where  this  presumption  is 
rebutted  by  other  circumstances,  the  rule  will  not  hold.1 

49.  A  bachelor  made  his  will,  by  which  he  gave  a  legacy  of 
£500  to  his  brother,  and  legacies  to  other  persons,  and  devised 
his  real  estate  to  Eliza  Close  and  her  heirs.  The  testator  after- 
wards married  Eliza  Close,  and  died  without  altering  his  will ; 
leaving  her  pregnant  of  a  son.  The  question  was,  whether  this 
alteration  in  the  testator's  situation  operated  as  a  revocation  of 
his  will.  Lord  Keeper  Wright  was  clearly  of  opinion,  that  an 
alteration  of  circumstances  might  amount  to  a  revocation  of  a 
will  of  lands,  as  well  as  of  personal  estate  ;  notwithstanding  the 
Statute  of  Frauds,  which  does  not  extend  to  an  implied  revoca- 
tion. But  that  no  such  alteration  appeared  here,  for  no  injury 
was  done  to  any  person ;  and  those  were  provided  for,  for  whom 
the  testator  was  most  bound  to  provide.  And  he  established  the 
will,  (a) 

(a)  Brown  v.  Thompson,  1  Ab.  Eq.  413. 


1  This  doctrine,  that  the  presumption  is  not  conclusive,  has  been  overruled,  upon 
great  consideration,  in  the  cases  of  Marston  v.  Eoe,  8  Ad.  &  El.  14 ;  and  Israeli  v. 
Eodon,  2  Moore,  P.  C.  E.  51 ;  in  the  former  of  which  the  following  points  were 
resolved : — 

1.  Where  an  unmarried  man,  without  children  by  a  former  marriage,  devises  all  the 
estate  he  has  at  the  time  of  making  his  will,  and  leaves  no  provision  for  any  child  of  a 
future  marriage,  the  law  annexes  to  such  will,  the  tacit  condition,  that  if  he  afterwards  mar- 
ries, and  has  a  child  bora  of  such  marrjage,  the  will  shall  be  revoked.  Upon  the  hap- 
pening, therefore,  of  those  two  events,  the  will  is,  ipso  facto,  revoked. 

2.  Evidence,  not  amounting  to  proof  of  publication,  cannot  be  received  in  a  court 
of  law,  to  show  that  the  testator  intended  that  his  will  should  stand  good,  notwithstand- 
ing his  subsequent  marriage  and  the  birth  of  issue ;  because  these  events  operate  as  a 
revocation,  by  force  of  a  rule  of  law,  and  independent  of  the  testator. 

3.  The  operation  of  this  rule  of  law  is  not  prevented  by  a  provision  in  the  will,  or 
otherwise,  for  the  future  wife  only;  such  provision  must  also  extend  to  the  children  of 
the  marriage. 

4.  The  provision,  also,  must  be  made  by  the  will ;  the  condition,  annexed  to  it  by 
law,  so  far  as  relates  to  the  existence  or  extent  of  the  provision,  having  reference,  in 
its  own  nature,  to  the  existing  state  of  things  at  the  time  the  will  itself  was  made. 
And  it  must  give  to  the  child  a  beneficial  and  not  a  merely  legal  interest  as  a 
trustee. 

Therefore  it  was  held,  that  the  descent  of  after-acquired  lands  upon  the  child,  did 
not  prevent  the  operation  of  the  rule  of  revocation  above  stated;  especially  as  the 
child,  in  the  case  at  bar,  took  only  a  legal  estate  in  trust  for  the  devisee.  See  also,  as 
to  the  conclusiveness  of  the  presumption,  Goodtitle  v.  Otway,  2  H.  Bl.  522,  by  Eyre, 
C.  J. ;  Doe  v.  Lancashire,  5  T.  E.  58,  perLd.  Kenyon  ;  Gibbons  v.  Caunt,  4  Ves.  848 ; 
Walker  v.  Walker,  2  Curt.  854. 
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50.  Lord  Mansfield  has  said,  that  as  marriage  and  the  birth 
of  a  child  only  amount  to  an  implied  revocation  of  a  former  will, 
these  may  be  rebutted  by  every  sort  of  evidence,  even  parol  evi- 
dence ; 1  and  there  was  no  case,  in  which  a  marriage  and  the  birth 
of  a  child  had  been  held  to  raise  an  implied  revocation,  where 
there  had  not  been  a  disposition  of  the  whole  estate,  (a) 

51.  It  has  been  held  by  Lord  Eldon,  that  a  second  marriage 
and  the  birth  of  children,  the  wife  and  children  being  provided 
for  by  settlement,  and  there  being  children  by  a  former  marriage, 
was  a  case  of  exception  from  the  rule  that  marriage  and  the  birth 
of  a  child  revoke  a  will,  (b) 

52.  It  was  determined,  in  a  modern  case,  that  marriage,  and 
the  birth  of  a  posthumous  child,  operated  as  a  revocation  of  a  will 
of  land  made  before  the  marriage. 

53.  A  person  being  a  bachelor,  devised  lands  to  his  nephew, 
and  afterwards  married.  Upon  his  wife  becoming  pregnant,  he 
expressed  an  intention  to  revoke  his  will,  and  gave  directions 
to  an  attorney  to  prepare  another  will ;  but  died  before  it  was 
ready.  After  his  death,  his  widow  was  delivered  of  a  child,  who 
brought  an  ejectment  against  the  devisees,  (c) 

Lord  Kenyon  said,  it  had  been  solemnly  decided,  that  marriage 
and  the  subsequent  birth  of  a  child  amounted  to  a  revo- 
cation of  *  a  will,  made  before  marriage.  Perhaps  the  *  91 
foundation  of  that  principle  was  not  so  much  an  intention 
to  alter  the  will,  implied  from  those  circumstances  happening 
afterwards,  as  a  tacit  condition  annexed  to  the  will  itself,  at  the 
time  of  making  it,  that  the  party  did  not  intend  that  it  should 
take  effect,  if  there  should  be  a  total  change  in  the  situation  of 

(a)  Brady  v.  Cubitt,  1  Doug.  31.    (Havens  v.  Van  Den  Burgh,  1  Denio,  27.    Yerby  v.  Yer- 
by,  3  Call,  334.    Brush  v.  Wilkins,  i  Johns.  Ch.  510.)        (5)  Ex  parte  Ilchester,  7  Ves.  348. 
(c)  Doe  v.  Lancashire,  5  Term  E.  49. 


1  This  opinion  of  Ld.  Mansfield  is  overrule?!  in  Marston  v.  Roe,  8  Ad.  &  El.  14; 
though  the  decision  of  the  cause  itself  is  approved  on  other  grounds,  namely,  that  the 
disposition,  made  by  the  will,  was  of  part  only,  and  not  the  whole  of  the  estate ;  and  that 
the  instrument,  executed  after  the  birth  of  the  child,  operated  as  a  republication  of  the 
devise 'contained  in  the  will.  And  see  Goodtitle  v.  Otway,  2  H.  Bl.  516,  522,  the  ob- 
servation of  Byre,  C.  X,  upon  the  case  in  the  text. 

If  a  devise  be  revoked  by  a  subsequent  marriage,  with  issue,  it  cannot  be  again  set 
up,  by  a  subsequent  will,  not  executed  with  the  formalities  requisite  to  pass  real  estate. 
Brush  v.  Wilkins,  4  Johns.  Ch.  510. 
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his  family.  He  cited  a  passage  from  Justinian's  Institutes,  (a) 
and  one  from  Vinnius's  Comment,  (b)  to  show,  that  by  the  civil 
law,  if  the  wife  was  pregnant,  and  a  posthumous  child  was  after- 
wards born,  the .  will  was  utterly  destroyed.  And  this,  he  ob- 
served, confirmed  the  idea  that  these  decisions  did  not  proceed 
on  the  intention  of  the  party,  but  on  a  tacit  condition  annexed 
to  the  will  itself  when  made ;  and  that  our  law  also  took  notice 
of  posthumous  children.  For  these  reasons,  therefore,  standing 
on  former  decisions,  and  not  extending  them  beyond  the  rule 
established  and  incorporated  into  our  law,  he  was  of  opinion  for 
the  plaintiff.  But  he  disclaimed  paying  any  attention  to  the  dec- 
larations of  the  husband,  because  letting  in  that  kind  of  evidence 
would  be  in  direct  opposition  to  the  Statute  of  Frauds,  which  was 
passed  in  order  to  prevent  any  thing  depending  either  on  the 
mistake  or  the  perjury  of  witnesses.  But  when  the  act  intended 
to  guard  against  frauds  and  perjuries,  it  left  the  courts  at  liberty 
to  take  into  consideration  those  circumstances  which  ar,e  not 
liable  ta  prevarication. 

Mr.  Just.  Buller  said,  the  only  question  was,  whether  a  child 
in  ventre  sa  mere,  be  or  be  not  in  the  same  situation  as  a  child 
actually  born,  and  that  there  was  no  distinction  between  them. 
He  had  looked  into  the  Register's  book  for  the  case  of  Brown  v. 
Thompson,  (c)  where  it  did  not  appear  that  the  child  was  born 
during  the  parent's  .life.  That  case  was  first  heard  before  the 
Master  of  the  Rolls,  who  decreed  a  revocation  of  the  will ;  though 
that  decree  was  afterwards  reversed  by  Lord  Keeper  Wright, 
from  the  peculiar  circumstances  of  the  case.  They  must  take  it, 
he  thought,  that  in  that  case,  the  child  was  not  born  during  the 
devisor's  life ;  if  so,  the  opinion  of  the  Master  of  the  Rolls  went 
the  full  length  of  deciding  the  case ;  and  he  agreed,  that  that 
opinion  was  sound  law.  The  Court  was  unanimous  that  the 
will  was  revoked.1 

(a)  (Inst.  lib.  2,  tit.  13.)  (6>  (Vin.  lib.  2,  tit.  13.)  (c)  Ante,  s.  49. 


'  But  where  a  man,  being  married,  but  without  issue,  made  his  will,  dewsing  lands 
to  his  niece ;  and  afterwards  died,  leaving  his  wife  pregnant,  which  fact  was  unknown 
to  him ;  it  was  held,  that  the  will  was  not  revoked  by  the  birth  of  the  child.  Doe  u. 
Barford,  4  M.  &  S.  10.  This  case  was  apparently  decided  on  the  ground,  that  the  tes- 
tator was  ignorant  of  the  change  in  his  situation  and  obligations.  But  taking  the  revo- 
cation to  result,  in  such  cases,  from  an  imperative  rule  of  law,  as  now  settled  in  Mars- 
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54.  Although  it  be  fully  established,  in  the  preceding  cases, 
that  marriage  and  the  birth  of  a  child  operate  as  an  implied 
revocation  *  of  a  devise  of  land ;   yet  it  has  never  been       *  92 
decided  that  either  of  those  circumstances  singly,  as,  a 
subsequent  marriage,  or  the  subsequent  birth  of  a  child,  will  have 
that  effect,  (a) 

55.  J.  Pierson  devised  all  his  real  estates,  to  a  trustee,  in  trust, 
to  pay  an  annuity  to  Mary  Simpson,  and  in  case  he  should  have 
any  children  by  her,  to  provide  for  their  maintenance,  and  to 
raise  £3,000  for  them ;  at  the  time  of  making  the  will  the  testator 
had  one  child  by  M.  Simpson ;  afterwards  he  married  her  and 
had  three  children,  and  died  without  altering  his  will,  (b) 

It  was  held,  that  the  will  was  not  revoked  by  the  subsequent 
marriage,  and  birth  of  children ;  because  there  was  not  that  total 
change  in  the  situation  of  the  family,  and  that  total  destitution 
of  provision  for  those  who  ought  to  be  the  objects  of  the  testa- 
tor's care  and  protection,  (although  the  provision  was  made  for 
them  under  a  different  character,)  which  could  vacate  the  will  on 
the  ground  of  a  supposed  tacit  condition,  that  it  should  be  void 
upon  a  total  change  in  the  situation  of  the  testator's  family,  and 
a  total  want  of  provision  for  the  family  so  newly  circumstanced ; 
or  upon  the  ground  of  a  presumed  intention  to  revoke,  according 
to  any  rules  of  law  hitherto  recognized  on  this  subject,  (c) 

56.  It  has  been  determined  lately,  that  where  a  widower  hav- 
ing a  son  and  two  daughters,  made  his  will,  by  which  he  gave 
all  his  real  estate  in  trust  for  those  children,  and  afterwards  mar- 
ried and  had  other  children,  his  will  was  not  thereby  revoked. 
For  such  revocation  would  operate  only  to  let  in  the  eldest  son 
to  the  whole  of  the  estate,  which  he  had  by  the  will  divided 
between  that  eldest  son,  and  the  other  children  of  the  mar- 
riage, (d) 1 

(o)  Jackson  v.  Hiirlook,  2  Eden,  E.  263.    (Church  i>.  Crocker,  3  Mass.  17,  21.) 
(b)  Kenebel  v.  Scrafton,  2  East,  530.    (Marston  v.  Roe,  8  Ad.  &  El.  14.     Sheppard  v. 
Sheppard,  5  T.  B.  SI,  n,)  (c)  1  Ves.  &  B.  465. 

(d)  Sheath  v.  York,  1  Ves.  &  B.  390.    (Yerby  v.  Yerby,  3  Call,  334.) 


ton  v.  Roe,  and  Israeli  v.  Rodon,  supra,  §  48,  note,  and  not  from  any  presumed  change 
of  intention,  the  propriety  of  this  decision  may  well  be  questioned. 

1  And  it  seems,  more  generally  speaking,  that  a  will  is  not  revoked  by  a  second  mar- 
riage and  the  birth  of  children  of  that  marriage,  if  the  estate  is  so.  situated  that  such 

VOL.    III.  10 
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57.  The  marriage  of  a  woman  operates  as  a  revocation  of  a 
will,  made  by  her  prior  to  such  marriage ;  for  if  the  wife  dies 
before  her  husband,  it  can  have  no  operation  ;  the  making  of 
the  will  being  only  the  inception  of  it,  as  it  does  not  take  effect 
till  the  death  of  the  devisor.  But  if  the  wife  survives  her  hus- 
band, the  will  is  revived,  and  takes  effect  as  if  she  had  never  been 
married,  (a) 1 

58.  It  was  established  as  a  rule  of  law,  long  before  the  Statute 
of  Wills,  that  any  alteration  in  the  estate  of  lands  devised,  by 
the  act  of  the  devisor,  after  the  publication  of  his  will,  operated 
as  an  implied  revocation  of  such  will.     This  doctrine  is  founded 

on  three  reasons.  I.  On  the  favor  which  the  common 
93*  law  *  shows  in  every  instance  to  the  heir.  II.  On  a  prin- 
ciple already  stated,  (b)  that  a  devisor  must  not  only  be 
actually  seised  of  the  lands,  at  the  time  when  he  makes  his  will, 
but  must  also  continue  to  be  so  seised  thereof,  till  the  time  of 
his  death.2  III.  Because  any  alteration  of  the  estate  devised 
is  held  to  be  evidence  of  an  alteration  in  the  intention  of  the 
devisor. 

59.  An  actual  alienation  or  disposition  of  an  estate  by  the  devi- 
sor, after  he  has  made  his  will,  operates  as  a  revocation  of  the 

(a)  Forse  and  Hembling's  case,  4  Rep.  61  a.     2  P.  Wms.  625.      Hodsden  v.  Lloyd,  2  Bro. 
C.  C.  534.  (*)  dap.  3. 


children  can  take  no  benefit  by  the  revocation.     Sheath  v.  York,  supra.    And  see  John- 
son v.  Wells,  2  Hagg.  561 . 

1  In  Pennsylvania,  it  is  enacted,  that  the  marriage  of  a  feme  sole  shall  be  a  revocation 
of  her  will ;  and  that  it  shall  not  be  revived  by  the  subsequent  death  of  the  husband. 
Dunlop's  Dig.  p.  574.  In  Indiana,  Missouri,  and  Arkansas,  also,  the  marriage  of  a 
feme  sole  is  declared  by  statute  to  be  a  revocation  of  her  will.  Ind.  Rev.  St.  1843, 
ch.  30,  ^  9  ;  Misso.  Eev.  St.  1845,  ch.  186,  $  8  ;  Ark.  Eev.  St.  1837,  ch.  157,  §  8.  But 
in  Ohio,  it  is  enacted,  that  "a  will,  executed  by  an  unmarried  woman,  shall  not  be 
deemed  revoked  by  her  subsequent  marriage."     Ohio  Eev.  St.  1841,  ch.  129,  §  39. 

In  several  other  States,  laws  have  been  recently  made,  by  which  the  property  of  the 
wife  remains  her  own,  and  subject  to  her  own  control,  after  "the  marriage,  as  it  was  be- 
fore; the  husband's  power  over  and  interest  in  it,  at  common  law,  being  taken  away  ; 
and  she  also  has  the  power  of  devising  the  same.  What  effect  the  marriage  of  a  feme 
sole  would  have  upon  her  will  previously  made,  in  those  States,  is  not  known  to  have 
been  judicially  determined.     See  ante,  ch.  2,  §  5,  note. 

2  This  reason  cannot  apply  in  those  States  where  lands  may  pass  by  devise,  of  which 
the  testator  had  no  seisin  at  the  time  of  making  the  will ;  or  which  were  afterwards 
acquired.     See  ante,  ch.  3,  §  8,  32,  37,  notes. 
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devise ; *  for  in  such  case,  the  devisor  does  not  die  seised ;  and 
his  alienation  is  deemed  undoubted  evidence  of  an  alteration  of 
intention,  in  conformity  to  the  rule  of  the  Roman  law,  from 
which  this  doctrine  was  probably  derived ;  est  enim  rei  legatee 
alienatio  species  tacitce  ademptionis  ;  quoniam  hoc  ipso,  quod  testa- 
tor rem  in  alium  transfert,  recedere  d  priore  voluntate  videtur.  (a) 

60.  A  person  devised  all  his  manors,  messuages,  and  heredita- 
ments to  trustees,  in  trust  for  his  nephew  and  his  issue,  in  strict 
settlement.  The  testator  afterwards  conveyed  an  advowson, 
whereof  he  was  seised  at  the  time  of  making  his  will,  to  trustees 
and  their  heirs,  and  by  another  deed  declared  the  trust  of  their 
conveyance  to  be  to  present  the  son  of  R.  I.  (b) 

It  was  decreed  by  Lord  Hardwicke,  that  the  conveyance  of 
the  advowson  was  a  complete  revocation  of  the  devise  of  it. 

61.  Eliz.  Milner  devised  a  house  to  her  sister  Catherine  for 
life,  and  after  her  decease,  devised  the  same  to  trustees,  in  trust 
to  sell.  The  testatrix  afterwards  sold  the  estate  herself.  It  was 
decreed  that  the  sale  was  a  revocation,  not  only  of  the  house, 
but  also  of  the  devise  of  the  money  to  arise  from  the  sale,  (c) 

62.  Even  an  agreement  or  covenant  to  convey  lands,  which 
have  been  previously  devised  by  will,  operates  in  equity,  though 
not  at  law,  as  a  revocation  of  such  devise.2 

63.  A  person  devised  six  houses  to  his  wife ;  afterwards  the 
testator,  by  articles,  covenanted,  in  consideration  of  the  marriage 
of  his  eldest  daughter,  to  settle  a  moiety  of  his  real  estate  on  her. 
Lord  King  held,  that  though  this  was  but  a  covenant,  and  there- 
fore did  not,  at  law,  revoke  the  will ;  yet  it  being  for  a  valuable 
consideration,  was,  in  equity,  tantamount  to  a  conveyance  ;  ajid 
consequently  a  revocation  of  the  will,  (d) 

(a)  Vin.  ad  Inst.  Lib.  2,  tit.  20,  s.  12.  (4  Kent,  Comm.  528-531.  Minnse  v.  Cox,  5  Johns. 
Ch.  441.) 

(i)  Sparrow  o.^Hardcastle,  Arab.  224.    3  Atk.  799. 

(c)  Aruald  v.  Arnald,  1  Brp.  C.  C.  401.  See  also  Newbold  v.  Roadknight,  1  Eus.  &  Myl. 
677.  {d)  Kider  v.  Wager,  2  P.-  Wms.  328. 

1  If  the  alienation  be  in  fee,  it  is  a  revocation,  though  the  grantor  reserved  a  ground 
rent.     Skerrett  v.  Burd,  1  Whart.  246 ;  [Herrington  v.  Bndd,  5  Denio,  321.] 

[Balliet's  Appeal,  14  Penn.  State  R.  (2  Harris,)  451.  A  mortgage  is  a  revocation  of 
the  will  pro  tanto.  McTaggart  v.  Thomson,  14  lb.  149.  But  if  the  same  land  is  recon- 
veyed  to  the  testator,  and  he  is  the  owner  of  it  at  the  time  of  his  death,  the  devise  will 
be  in  force,  though  the  will  should  not  be  formally  republished.  Brown  v.  Brown, 
16  Barb.  569.] 

2  [Donohoo  v.  Lea,  1  Swan.  (Tenn.)  119.] 
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64.  In  a  subsequent  case,  it  is  said  by  Lord  King,  that  though 
a  covenant  or  articles  do  not,  at  law,  revoke  a  will,  yet  if  entered 

into  for  a  valuable  consideration,  amounting  in  equity  to 
94  *      a  conveyance,  *  they  must  consequently  be  an  equitable 
revocation  of  a  will,  (a) 

65.  In  a  modern  case,  Lord  Rosslyn  held,  that  an  agreement 
for  a  partition  operated  as  a  revocation  of  a  devise ;  and  said, 
that  where  an  estate  was  devised  specifically,  and  was  afterwards 
sold  by  the  testator,  by  a  contract  executory,  the  estate  went  from 
the  devisee.  And  Sir  Wm.  Grant  held,  that  a  covenant  to  sur- 
render copyhold  estates  operated  as  a  revocation  in  equity  of  a 
prior  will,  (b) 

66.  In  all  cases  of  this  kind,  the  legal  estate  passes  by  the  will 
to  the  devisee ;  but  the  Court  of  Chancery  will  compel  him 
to  convey  it  to  the  person  entitled  under  the  equitable  agree- 
ment, (c) 

67.  [If  the  contract  for  sale  be  binding  on  the  testator,  it  will 
be  equally  a  revocation  of  the  prior  will,  though  the  contract  be 
rescinded  after  the  testator's  decease. 

68.  Thus,  where  a  testator,  subsequently  to  the  making  of  his 
will,  contracted  to  sell  certain  estates  in  Virginia  and  Maryland, 
and  the  contract  was  after  his  death  declared  void,  by  a  court  of 
judicature  in  the  United  States,  on  account  of  the  nonpayment 
of  the  price  by  the  vendee  ;  on  the  bill,  filed  by  the  devisee 
against  the  testator's  heir  at  law,  Sir  William  Grant,  M.  R.,  held 
that  the  contract,  being  valid  at  the  death  of  the  testator,  was  a 
revocation ;  his  honor  observing,  that  it  was  not  alleged  that  the 
vendor  had  not  a  title.]  (d) 1 

(a)  Cotter  v.  Layer,  2  P.  Wms.  623. 

(6)  Knollys  v.  Aleook,  5  Ves.  648.    7  Ves.  558.    Vawser  v.  Jeffrey,  16  Ves.  519. 

(c)  2  P.  Wms.  626. 

(d)  Bennett  v.  Lord  Tankerville,  19  Ves.  170.    (Mayer  v.  Gowland,  Dick.  663.    Tebbott  v. 
Oules,  6  Sim.  40.)  * 


1  The  doctrine  of  revocation,  contained  in  this  and  several  of  the  preceding  and 
subsequent  cases,  was  reviewed  by  the  learned  Chancellor  Kent,  with  his  usual  depth 
of  research,  in  Walton  v.  Walton,  7  Johns.  Ch.  258.  In  that  case,  the  testator,  own- 
ing a  large  tract  of  land  between  the  Delaware  and  Susquehannah  rivers,  devised  the 
same  to  the  plantiffin  fee ;  and  afterwards  caused  the  lands  to  be  surveyed  and  divided 
into  lots  for  the  purpose  of  sale ;  and  entered  into  written  contracts  for  the  sale  of 
several  of  these  lots,  receiving  part  of  the  purchase-money,  taking  securities  for  the 
residue ;  and  then  died.  The  bill  prayed,  among  other  things,  for  an  account  of  the 
moneys  received  ;  and  was  resisted  on  the  ground  that  by  these  contracts,  the  devise 
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69.  Even  an  intended  alienation  of  an  estate,  previously  de- 


to  the  plantiff  was  as  to  these  lots,  revoked.  Upon  this  branch  of  the  case,  the  Chan- 
cellor's observations  will  be  read  by  the  student  with  advantage.  After  referring  to 
the  contracts,  and  remarking  that  they  were  binding  on  the  testator,  and  liable  to  be 
specifically  enforced  in  equity,  he  proceeded  to  say, —  "  I  entertain  no  doubt  that  the 
devise,  so  far  as  those  contracts,  of  sale  affected  the  lands  devised,  was  revoked."  The 
case  of  Knollys  v.  Alcock,  5  Ves.  654,  is  to  this  effect :  The  testator,  by  will,  devised  her 
undivided  moiety  of  her  Berkshire  estate  to  M.,  and  afterwards,  by  agreement  with  her 
coparcener,  contracted  to  divide  their  joint  interest,  and  to  allot  the  Berkshire  estate  to 
K.  This  was  held  .by  Lord  Loughborough  to  be  a  revocation  of  that  part  of  the  devise, 
and  the  agreement  was  decreed  to  be  specifically  performed.  The  principle  was,  that 
where  an  estate  is  devised  specifically,  and  is  afterwards  sold  by  the  testator  by  a 
contract  executory,  the  estate  goes  from  the  devisee,  and  the  devise  is  revoked  by  the 
contract  of  sale.  So  again,  in  Williams  v.  Owen,  2  Vezey,  601,  the  Master  of  the  Bolls 
observed,  that  if  a  man  articles  for  the  sale  of  an  estate  that  he  has  devised,  it  is, 
without  doubt,  a  revocation  in  equity,  though  it  is  not  at  law,  because  a  court  of  law* 
cannot  look  at  the  articles  with  a  view  to  a  specific  performance.  In  Cotter  v.  Layer, 
2  P.  Wms.  622,  Lord  King  held,  that  though  a  covenant  or  articles  to  sell  or  settle  the* 
land  devised,  do  not  at  law  revoke  a  will ;  yet,  if  entered  into  for  a  valuable  considera- 
tion, they  amount  in  equity  to  a  conveyance  and  a  revocation.  He  laid  down  the 
same  rule  in  Eider  v.  Wager,  2  P.  Wms.  332,  and  Lord  Loughborough,  in  Bridges  v. 
Duchess  of  Chandos,  admitted  the  force  and  authority  of  these  two  cases.  So  again 
in  the  ease  of  Mayer  v.  Gowland,  Dickens,  563,  the  testator  devised  a  certain  farm,  and 
then  entered  into  a  contract  with  the  defendant  to  sell  it  to  him  for  £1,500.  It 
was  insisted  by  the  residuary  legatees,  that  the  testator  meant  by  the  contract, 
to  turn  the  land  into  personalty,  and  that  as  such  they  were  entitled  to  it.  In 
this  opinion,  Lord  Thurlow  concurred,  and  held  that  the  agreement  ought  to  be 
carried  into  execution,  and  the  money  arising  from  the  sale  to  be  considered  as  per- 
sonal estate- 

These  cases  are  entirely  sufficient  to  show  the  settlement  of  the  rule,  that  a  valid 
contract,  for  the  sale  of  lands  devised,  is  as  much  a  revocation  of  the  will  in  equity, 
as  a  legal  conveyance  of  them  would  be  at  law.  The  estate,  from  the  time  of  the 
contract,  is  considered  as  the  real  estate  of  the  vendee.  We  may,  therefore,  safely 
conclude,  that,  as  to  the  lands  described  in  the  contracts  of  sale,  set  forth  in  the 
answer,  and  which  contracts  were  subsisting  at  the  testator's  death,  there  was  a  rev- 
ocation of  the  devise ;  and  the  interest  in  these  lands,  and  in  the  contracts  relating 
to  them,  belongs  to  the  residuary  legatees  under  the  will.  The  more  embarrassing 
question  arises  as  to  the  lot  No.  17,  mentioned  in  the  pleadings.  This  lot  was  part 
of  the  lands  devised  to  the  plaintiff,  and>the  testator  afterwards  contracted  to  sell  it 
to  S.  C.  Baldwin,  and  received  part  of  the  purchase-money.  At  a  subsequent  period, 
this  contract  of  sale  was  rescinded  by  the  parties  to  it,  and  the  money  paid  was 
credited  to  Baldwin  on  another  transaction,  and  the  testator  continued  seised  of  the 
lot  to  his  death. 

"  The  question  is,  whether  this  contract  of  sale  was  also  a  revocation  of  ihe  will  pro 
tanto,  seeing  that  it  was  afterwards  rescinded. 

"  In  Bonnet  v.  Lord  Tankerville,  19  Vesey,  170, 178,  a  devise  was  held  to  be  revoked 
by  a  contract  of  sale,  though  that  contract  was  rescinded  after  the  testator's  death. 
But  in  that  case,  the  contract  was  subsisting  when  the  testator  died,  and  this  makes  a 
material  distinction  between  that  and  the  present  case. 

10* 
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vised,  which  fails  of  taking  effect  for  want  of  some  formality  in 

"  Inoperative  conveyances,  which  have  failed  for  want  of  completion,  or  from  inca- 
pacity in  the  grantee  to  take,  have,  in  some  cases,  been  held  a  revocation  of  a  will  at 
law.  Lord  Kenyan  observed,  in  Shove  v.  Pincke,  5  Term  Rep.  124,  that  a  convey- 
ance, inadequate  for  the  purpose  intended,  would  amount,  in  point  of  law,  to  a  rev- 
ocation, if  it  showed  an  intention  to  revoke  the  will.  A  covenant  to  make  a  feoff- 
ment^ and  a  letter  of  attorney  to  make  livery,  but  no  livery  made,. were  held,  in  . 
Montague  v.  Jeffereys,  1  Eol.  Abr.  615,  to  be  a  revocation  of  a  will  as  being  acts 
inconsistent  with  it ;  and  Lord  Hardvnche  and  Lord  Ch.  J.  Aluanley,  sitting  in  equity, 
have  approved  of  this  construction,  as  those  acts  imported  an  intention  in  the  tes- 
tator to  revoke.  3  Atk.  73,  803  ;  7  "Vesey',  370,  371,  373.  So  a  bargain  and  sale  with- 
out enrolment,  or  a  conveyance  upon  a  consideration  which  happened  to  fail,  or  a  will 
not  executed  according  to  the  statute,  or  a  disability  in  the  grantee  to  take,  are  admit- 
ted by  the  same  authorities  to  amount  to  a  revocation.  The  great  question,  says  Lord 
Alvanley,  has  been,  whether  inchoate  acts,  inconsistent,  shall  revoke ;  but  in  all  the 
•  cases  it  is  admitted,  that  if  the  act  gives  power  to  destroy  the  will,  though  the  act  is 
not  done,  yet  the  will  is  revoked. 

*  "  The  contract  to  sell  lot  No.  17,  was  binding  upon  the  testator,  and  was,  at  the 
time,  a  revocation  of  the  will  as  to  that  lot,  for  it  was  a  conveyance  in  equity,  and 
equity  would  have  enforced  it.  The  estate  was,  in  contemplation  of  equity,  the 
property  of  the  vendee,  and  the  purchase-money  the  property  of  the  vendor.  The 
will  was  revoked  because  the  estate  was  sold,  and  because  the  testator,  by  that  con- 
tract, intended  to  revoke  it ;  and  why  should  a  subsequent  recovery  of  the  estate,  by 
rescinding  the  contract,  restore  the  will  in  equity,  without  republication,  when  the 
taking  back  of  the  same  estate,  by  a  reconveyance,  after  a  conveyance  at  law,  will  not 
do  it  ?  The  rules  as  to  revocation  of  wills  are  the  same'  in  law  and  equity ;  and  as  Lord 
Loughborough  observed,  in  Bridges  v.  Duchess  of  Chandos,  the  creation  and  transmission 
of  estates  must  be  governed  by  the  same  law  in  both  Courts.  If  a  will  be  once  abso- 
lutely revoked,  whether  directly  or  impliedly,  it  must  be  gone  forever.  It  cannot  he 
restored  without  due  republication.' 

"  Without  wishing  to  lose  myself  in  the  labyrinth  of  cases  which  have  arisen  on 
the  subject  of  revocations,  and  especially  after  the  discouraging  picture  which  Lord 
Ch.  J.  Eyre  gives  of  many  of  the  cases,  as  being  '  a  heap  of  heterogeneous  instances, 
depending  upon  different  principles,  and  huddled  together  without  discrimination,'  I 
will  look  only  into  a  few  leading  authorities,  for  the  illustration  of  a  strict  principle  of 
law,  that  if  the  testator  afterwards  conveys  away  the  estate  entirely,  though  he  takes  it 
back  again  by  the  same  instrument,  or  by  a  declaration  of  uses,  it  is  a  revocation,  lie- 
cause  he  once  parted  with  the  estate.  Either  an  intention  to  revoke  or  an  alteration  of 
the  estate  without  such  intention,  will  work  a*  revocation. 

"  In  Dister  v.  Dister,  3  Lev.  108,  the  C.  B.  held  a  devise  revoked  by  a  recovery 
to  the  uses  of  the  devisor,  because  the  estate  was  altered,  though  the  testator  took 
back  the.  old  use.  And  the  same  principle  was  admitted  by,  the  C.  B.  in  Darley  v. 
Darley,  3  Wils.  6,  because,  said  Ch.  J.  Wilmot,  it  must  be  presumed  the  testator 
intended  to  alter  his  will ;  yet,  in  that  case,  the  testator  suffered  a  recovery,  which  was 
absurd  and  useless,  and  clearly  bad,  and  without  any  reasonable  meaning  to  be  deduced 
from  it ;  and  Lord  Camden,  on  the  strength  of  the  opinion  of  the  C.  B.,  held  the  re- 
covery a  revocation  of  the  devise.  See  Lord  Loughborough's  remarks  on  this  case,  in  2 
Vesey,  430. 

"  The  opinion  of  Ch.  J.  Trevor,  in  Arthur  v.  Bockenham,  Fitzgib.  240,  is  a  strong 
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the  instrument,1  has  been  held  to  operate  as  a  revocation  of  the 


authority  on  the  point,  and  it  is  frequently  cited  as  unexceptionably  sound.  The 
law,  he  says,  is  so  very  strict,  that  it  requires  the  interest,  which  the  testator  had 
when  he  made  the  will,  should  continue  and  be  the  very  same  interest,  and  remain 
unaltered  to  his  death  ;  and  the  least  alteration  of  that  interest  is  a  revocation  of  the 
will.  He  referred  to  the  case  in  which  a  tenant  in  tail,  who  has  an  estate  of  inher- 
itance, as  such  tenant,  and  could  dispose  of  the  absolute  inheritance  and  fee  hy  fine 
and  recovery,  devises  the  same,  and  then  suffers  a  recovery  to  himself  and  his  heirs  ; 
this  was  a  revocation,  though  he  was  owner  when  ho  made  the  will,  and  was  no 
more  afterwards,  but  the  estate  was  altered,  and  he  had  another  sort  of  fee.  He 
then  referred  to  such  a  case  as  that  of  Dister  v:  Dister,  where  a  tenant  in  fee  devises  the 
land,  and  then  makes  a  feoffment  to  the  use  of  himself  and  his  heirs.  He  remained 
absolute  owner  as  before,  and  yet  the  will  was  held  to  be  revoked  by  reason  of  the 
alteration. 

"  In  Roper  r.  Radcliffe,  10  Mod.  Rep.  230,  it  was  conceded  by  the  counsel  and  the 
Court,  that  a  devise  to  a  person  disabled  by  law  from  taking,  was  a  revocation  of  a 
prior  devise,  on  the  ground  of  the  intention  to  revoke.  Lord  Hardmicke,  in  Parsons 
v.  Freeman,  3  Atk.  748,  recognized  the  doctrine  of  the  above  cases ;  and  held,  that 
if  the  testator  levied  a  fine,  or  enfeoffed  a  stranger  to  his  own  use,  it  was  a  revoca- 
tion, though  the  testator  was  in  of  his  old  use.  He  admitted,  that  this  was  a  pro- 
digiously strcmg  instance  of  the  severity  of  the  rule ;  and  Lord  Mansfield  observed, 
Doug.  722,  that  the  Earl  of  Lincoln's  case,  decided  on  the  same  principle,  was 
shocking.  Still  it  was  admitted  to  be  a  rule  of  law,  settled  and  to  be  observed. 
Lord  Hardwicke  went  afe  large  into  the  consideration  of  the  same  subject,  in  Spar- 
row v.  Hardcastle,  3  Atk.  798;  7  Term  Eep.  4.16,  n.  S.  C,  and  laid  down  the 
same  rule.  The  testator,  aftei*the  devise,  conveyed  the  estate,  and  took  back  a  dec- 
laration of  trust,  which  afterwards  was  performed,  and  ceased,  so  that  ho  and  his 
heirs  were  entitled  to  a  reconveyance.  Still  it  was  a  revocation,  for  the  estate  did 
not  continue  in  the  same  condition ;  and  any  alteration,  any  new  modelling  of  the 
estate  after  the  will,  was,  as  he  observed,  a  revocation,  except  in  the  cases  of  mort- 
gages and  charges  on  the  estate  for  debts,  which  are  only  a  revocation  quoad  the 
special  purpose,  and  they  are  taken  out  of  the  general  rule  on  the  fact  of  being  securi- 
ties oply. 

"  In  Bridges  v.  The  Duchess  of  Chandos,  2  Vesey,  417,  Lord  Loughborough  ably  re- 
views the  cases,  and  acknowledges  the  rule  which  has  been  stated.  Bat  the  great  case 
of  Cave  v.  Holford,  3  Vesey,  650,  (7  Term  Rep.  399  ;  1  Bos.  &  Pull.  576,  S.  C.)  led 
to  a  thorough  examination  of  all  the  law  on  the  subject,  and  was  discussed,  with  infinite 
ability  in  the  several  Courts  of  law  and  equity;  and  it  was  most  authoritatively  settled, 
that  where  a  testator,  after  the  will,  conveyed  the  estate  to  trustees,  in  trust  for  himself, 
in  fee,  till  marriage,  and  for  default  of  issue  of  the  marriage,  to  the  use  of  himself  in 
fee,  and  he  married  and  died  without  issue,  the  conveyance  was  a  revocation  of  the  will 
both  in  law  and  equity.  The  doctrine  of  the  case  is,  that  by  a  conveyance  of  the  estate 
devised,  the  will  is  revoked,  because  the  estate  is  altered,  though  the  testator  take  back 
the  same  estate,  and  by  the  same  instrument,  or  by  a  declaration  of  uses  ;  and  though 
he  did  not  intend  to  revoke  the»will.  It  is  revoked  upon  technical  grounds,  because  tho 
estate  has  been  altered.  AndWord  Hardwicke  said,  in  Sparrow  v.  Hardcastle,  the  rule 
had  been  carried  so  far,  that  if  the  testator  suffered  a  recovery  for  the  very  purpose  of 

1  Or,  by  reason  of  incapacity  in  the  grantee.    Walton  v.  Walton,  7  Johns.  Ch.  269. 
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devise.  Thus,  a  feoffment  without  livery,  a  bargain  and  sale,  not 
enrolled,  and  a  defective  recovery,  have  been  held  to  be  revoca- 
tions of  prior  devises ;  because  such  intended  alienations  were 
considered  as  proofs  of  an  alteration  of  intention,  (a) 

70.  It  was  certified  by  the  Court  of  King's  Bench,  to  the 
Court  of  Chancery,  in  a  modern  case,  that  a  deed,  intended  to 
o*perate  as  an  appointment  to  uses,  but  not  sufficient  for  that  pur- 
pose, may  have  the  effect  of  revoking  a  will,  if  the  party  appear 

to  have  had  that  intention,  (b)  f  * 

95  *  *  71.  An  alienation  to  a  trustee,  without  any  intention  of 

departing  with  the  estate,  and  though  the  alienor  take 
back  the  old  use,  has  been  held  to  operate  as  a  revocation  of  a 
prior  devise;  because,  in  such  a  case,  there  is  an  interruption  of 
the  seisin  ;  and  also  because  a  presumption,  in  favor  of  the  heir 
at  law,  arises  from  the  alienation,  that  there  was  an  alteration  in 
the  intention  of  the  testator.1 

(o)  1  Roll.  Ab.  615.    3  Atk.  73,  803.    Doe  v.  B.  of  Llandaff,  2  New.  Rep.  491. 
(5)  Shove  v.  Pinoke,  5  Term  R.  124,  310. 


confirming  the  will,  it  was  still  a  revocation,  for  there  was.  not  u  continuance  of  the 
same  unaltered  interest. 

We  see,  then,  that  either  a  change  of  the  estate,  or  an  act,  though  nugatory  in  itself, 
yet  demonstrating  an  intention  to  revoke  the  will,  will  amount  to  a  revocation;  and 
that  the  exception  to  the  general  rule,  making  an  alteration  of  the  estate  a  revocation, 
is  the  case  of  a  conveyance  for  the  special  purpose  of  payment  of  debts."  See  7  Johns. 
Ch.  E.  267-273. 

[t  The  case  of  Shove  v.  Pincke  can  scarcely  be  deemed  an  authority  for  the  point 
for  which  it  is  cited  by  the  author ;  since  there,  although  the  deed  was  not  valid  as  an 
appointment,  it  was  held  good  either  as  a  grant  or  covenant  to  stand  seised,  and  therefore 
it  was  of  course  a  revocation.  See  per  Lord  Eldon,  in  ex  parte  the  Earl  of  Ilchester, 
7  Ves.  374.  The  author's  proposition,  s.  69,  is  however  established  by  the  cases  cited 
in  the  margin.] 

1  The  rule,,  that  by  an  alienation  in  fee,  after  a  devise,  the  devise  is  revoked  at  law, 
even  though  the  testator  takes  bach  the  old  use,  is  regarded  as  a  settled  rule  of  the  law  of 
property,  irrespective  of  any  presumed  intention  to  revoke,  in  the  mind  of  the  testator, 
and  imperative  in  its  operation.  So  it  was  treated  by  Rooke,  J.,  whose  view  was 
approved  by  a  majority  of  the  Judges,  in  the  great  case  of  Cave  v.  Holford,  3  Ves. 
650  ;  the  decision  being  made  solely  on  the  ground  of  an  interruption  of  the  seisin.  On 
the  other  hand,  Eyre,  C.  J.,  argued  in  the  same  case,  with  great  foree  of  reasoning,  in 
support  of  the  proposition,  that  where  the  testator  died  seised  of  his  old  estate,  which 
he  had  when  he  made  the  will,  and  had  made  no  demonstration  of  an  intention  to  re- 
voke it,  the  will  was  not  revoked.  Chancellor  KentfRgards  the  rule  as  "hard  and 
unreasonable,"  but  has  now  become  one  of  the  settled  rules  of  property,  by  force  of  re- 
peated decisions,  and  on  the  mere  strength  of  authority.  4  Kent,  Comm.  529,530; 
7  Johns.  367-273  ;  Supra,  §  68,  note. 
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72.  Thus,  it  was  determined  in  Michaelmas,  44  Edw.  III.,  that 
where  a  man,  seised  in  fee  of  lands,  devisable  by  custom,  made 
his  will,  he  having  then  two  sons,  and  upon  their  death,  aliened 
the  land  in  fee,  and  took  back  an  estate  in  fee ;  the  will  was 
thereby  revoked,  (a) 

73.  Lord  Lincoln  made  his  will,  by  which  he  devised  all  his 
estates  to  the  person  to  whom  his  title  was  to  descend ;  after- 
wards conceiving  that  he  should  m^rry  a  certain  lady,  though  the 
lady  never  had  any  such  intention,  he  conveyed  his  estate  by 
lease  and  release  to  trustees,  in  consideration  of  his  intended 
marriage,  to  the  use  of  himself  and  his  heirs,  until  the  marriage 
should  take  effect,  and  then,  as  to  part,  for  his  intended  wife,  &c. 
No  marriage  ever  took  place,  and  Lord  Lincoln  died,  (b) 

It  was  decreed  that  this  conveyance  operated  as  a  revocation 
of  the  will :  and  the  decree  was  affirmed  in  the  House  of  Lords. 
It  is  said  that  the  Judges  were  equally  divided  in  this  case ;  and 
that  all  the  Lords  voted.  Lord  Mansfield  has  said  of  it, —  "  The 
absurdity  of  Lord  Lincoln's  case  is  shocking ;  however,  it  is  now 
law."  (c)  i 

74.  A  by  his  will,  dated  in  1708,  gave  several  pecuniary  and 
specific  legacies,  and  then  gave  all  his  real  and  personal  estate  to 

(a)  Dyer,  143  b.  (4)  Lincoln's  case,  1  Ab.  Eq.  411.    Stow.  Pari.  Ca.  154. 

(c)  3  Atk.  803.    4  Burr.  1940.    2  Doug.  695,  722. 


But  it  is  to  be  observed,  that  the  decisions  on  which  this  rule  is  supported,  are  them- 
selves founded  on  the  Statute  of  Wills,  which  makes  the  seisin  of  the  testator,  and  its 
uninterrupted  continuance,  essential  to  a  valid  devise.  But  it  has  already  been  stated 
that,  in  very  many  of  the  American  States,  the  necessity  of  such  seisin  is  done  away  by 
statutes.  See  supra,  ch.  3,  §  8,  37,  notes.  How  far  these  statutes  have  gone  towards 
abrogating  the  rule,  is  a  question  which  is  not  known  to  have  been  decided ;  but  which 
will  not  fail  to  engage  the  attention  of  the  diligent  and  careful  student.  [See  Brown 
u.  Brown,  16  Barb.  569.] 

1  Of  this  case,  Mr.  Just.  Buller  said  : — "  It  has  happened  that  in  many  subsequent 
cases  that  determination  has  been  lamented ;  but  it  was  never  denied.  Perhaps  the 
misfortune  there  was,  that  the  deed  was  not  attacked  on  the  ground  of  insanity."  3 
Ves.  659. 

Where  one,  owning  a  remainder  in  fee  "simple,  devised  all  his  estates ;  and  afterwards 
joined  the  tenant  for  life  in  mortgaging  the  land  in  fee  ;  the  proviso  for  redemption 
being,  that,  on  payment  of  the  money,  the  mortgagee  should  convey  the  land  to  the 
person  entitled  to  the  reversion  for  the  time  being,  and  his  heirs  and  assigns,  or  to  such 
person  as  he  or  they  should  appoint ;  it  was  held  that  this  did  not  amount  to  a  revoca- 
tion of  the  will.    Youde  v.  Jones,  9  Jur.  911  ;  14  Sim.  162,  S.  C. 
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B,  on  condition  he  took  the  name  of  A.  Afterwards  A,  together 
with  J.  S.  his  trustee,  by  lease  and  release,  conveyed  several  ma- 
nors to  trustees  and  their  heirs,  to  the  use  of  himself  for  life,  and 
that  the  trustees  and  their  heirs  should  execute  such  conveyances 
thereof  as  A  by  writing  under  his  hand  and  seal,  or  by  his  last 
will,  should  appoint.  The  testator  died  without  altering  or  re- 
voking his  said  will,  or  making  any  appointment  touching  his 

real  estate,  (a)  + 

96  *  *  It  was  decreed,  that  the  lease  and  release  was  a  revo- 

cation of  the  will ;  and  the  decree  was  affirmed  in  the 
House  of  Lords. 

75.  An  alienation  made  for  the  sole  purpose  of  strengthening, 
or  giving  effect  to  a  previous  devise,  has  notwithstanding  been 
held  to  operate  as  a  revocation  of  it,  on  account  of  the  interrupt 
tion  of  the  seisin;  for  in  such  a  case,  no  alteration  of  intention 
could  be  presumed.1  f 

76.  A  bastard  made  his  will,  and  thereby  devised  a  certain 
manor.  He  afterwards  made  a  feoffment  of  the  same  manor,  to 
the  use  of  such  persons,  and  for  such  estates,  as  he  had -already 
declared  by  his  will.  It  was  adjudged,  that  this  feoffment  was  a 
revocation  of  the  will,  (b) 

77.  A  person  covenanted  by  indenture  to  levy  a  fine,  to  the 
use  of  such  persons  as  he  should  nominate  by  his  will.  He  then 
made  a  will,  b'y  which  he  devised  the  lands  to  certain  persons ; 
and  afterwards  levied  a  fine  in  pursuance  of  the  covenant.  It 
was  agreed,  that  the  fine  operated  as  a  revocation  of  the  will ; 
but  in  this  and  the  preceding  case,'the  will  was  held  to  be  a  good 
declaration  of  the  uses  of  the  fine,  (c) 

78.  Where  a  person,  who  had  devised  his  lands,  afterwards 

(a)  Pollen  v.  Huband,  1  Cas.  Eq.  Abr.  412.    7  Bro.  Pari.  Ca.  433. 

(ft)  Hussey's  case,  Moo.  789.    1  Boll.  Ab.  614. 

(c)  Lutwich  v.  Mitton,  1  Boll.  Ab.  614.    Hicks  v.  Mors,  Amb.  215.    Tit.  32,  c.  12. 


1  Qucere;  and  see  supra,  §  71,  note. 

[t  In  Hodges  v.  Green,  4  Kuss.  28.  Sir  John  Leach,  M.  R.  decided,  that  a  convey- 
ance of  an  estate  to  trustees,  upon  trust  to  sell  for  payment  of  a  mortgage  thereon,  and 
other  schedule  debts,  was  not  a  revocation  of  a  prior  will,  because  it  declared  that  the 
surplus  moneys  arising  from  the1  sale  should  be  personal  estate  of  the  testator,  and  that 
was  not  a  purpose  beyond  the  payment  of  debts,  so  as  to  revoke  the  will,  but  was  a 
mere  expression  of  that  which  would  be  a  consequence  of  law  from  the  execution  of 
the  trust.] 
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levied  a  fine,  or  suffered  a  recovery  of  them,  these  acts  operated 
as  a  revocation  of  the  devise.1 

79.  A  tenant  in  tail  made  his  will,  whereby  he  devised  certain 
lands ;  and  afterwards,  by  bargain  and  sale  enrolled,  conveyed 
the  same  to  a  tenant  to  the  precipe,  against  whom  a  common 
recovery  was  suffered,  with  voucher  of  the  tenant  in  tail,  to  the 
use  of  himself  in  fee.^  It  was  determined,  that  the  recovery 
operated  as  a  revocation  of  the  will,  (a) 

80.  Sir  H.  Turner  being  seised  of  a  considerable  estate  in  tail 
male,  with  remainder  to  himself  in  fee,  and  having  no  son,  made 
his  will,  by  which  he  devised  his  estate  to  his  nephew,  (who 
was  not  his  heir,)  in  strict  settlement.  Afterwards  Sir  H.  Tur- 
ner suffered  a  common  recovery  of  this  estate,  to  the  use  of  him- 
self in  fee.  Upon  the  back  of  the  will  was  written,  "  this  is  my 
will;"  and  afterwards,  "but  not  now  so  intended."  (b) 

*It  was  determined,  that  the  recovery,  and  the  declara-  *  97 
tion  of  the  uses  of  it  to  Sir  H.  Turner  and  his  heirs,  being 
subsequent  to  the  will,  and  inconsistent  therewith,  as  declaring 
the  estates  should  go  to  his  heir  at  law,  and  not  to  his  devisee, 
operated  as  a  revocation  of  the  will.  And  it  was  observed,  that 
a  common  recovery,  as  it  is  a  solemn  conveyance  upon  record, 
and  stronger  than  a  feoffment,  must  needs  be  a  revocation  :  the 
recovery  being  suffered  by  the  tenant  in  tail,  plainly  gains  an  ab- 
solute fee,  derived  out  of  the  estate  tail,  and  which  fee  was  never 
dtvised ;  consequently  it  must  be  even  stronger  than  the  case 
where  a  man,  having  lands,  devises  them,  and  afterwards  makes 
a  feoffment  of  them ;  though  to  the  use  of  himself  and  his  heirs, 
and  though  this  be  the  old  use,  yet  according  to  the  several  cases 
in  1  Rol.  Ab.  614/  it  is  a  revocation ;  and  the  case  of  Dister  v. 
Dister  was  cited  as  exactly  in  point. 

81.  It  was  agreed  by  marriage  articles,  that  the  wife's  estate, 
whereof  she  was  tenant  in  tail,  should  be  conveyed  to  the  hus- 
band in  fee.  Subsequent  to  the  marriage,  the  husband  devised 
those  lands,  and  afterwards  the  husband  and  wife  suffered  a  re- 
covery of  them,  to  such  uses  and  for  such  estates  as  they  should 

(a)  Dister  v.  Dister,  3  Lev.  108.  (6)  Marwood  v.  Turner,  3  P.  Wins.  163. 

1  See,  as  to  the  effect  of  fines  and  recoveries,  Parker  v.  Biscoe,  3  Moore,  24  ;  Dar- 
ley  v.  Lang-worthy,  3  Bro.  P.  C.  361  :  Doc  c.  Bp.  of  Llandaff,  2  New  E.  491  ;  Locke 
v.  Foote,  5  Sim.  618. 
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jointly  appoint ;  and  in  default  of  appointment,  to  the  use  of  the 
husband  and  his  heirs.     No  appointment  was  made,  (a) 

It  was  decreed  by  Lord  Hardwicke,  that  the  will  was  revoked 
by  the  recovery.  And  he  said,  (b)  —  "  It  is  admitted  that  if  the 
testator  had  been  seised  in  fee,  at  the  date  of  the  will,  and  had 
afterwards  suffered  a  recovery,  that  would  have  been  a  revoca- 
tion ;  and  yet  the  objection  would  have  held  equally  there,  of 
the  alteration  being  made  only  for  the  particular  purpose  to  en- 
able him  and  his  wife  to  dispose,  without  any  other  form  of 
conveyance.  There  are  a  great  variety  of  cases,  and  nice  and 
artificial  distinctions,  upon  the  favor  to  the  heir :  one  rule,  how- 
ever, is  certain,  that  if  a  man  is  seised  in  fee,  and  disposes  by 
will,  and  afterwards  makes  a  conveyance,  taking  back  a  new  es- 
tate, that  is  a  revocation.  So  if  he  devises  the  land,  and  levies 
a  fine  without  any  use  declared ;  this  is  a  revocation ;  and  yet 
he  takes  back  the  old  use  unaltered ;  which  is  a  prodigious  strong 
case."  T 

82.  Vincent  Darley,  being  seised  of  several  real  estates  for  his 

life,  with  the  reversion  in  fee  in  himself,  made  his  will,  by  which 

he  devised  them  to  Mr.  Langworthy  in  strict  settlement ; 

98*        some  *years  after,  the  testator  suffered  a  common  recovery 

of  the  estates  devised,  to  the  use  of  himself  in  fee.  (c) 

The  question  was,  whether  the  will  was  revoked  by  the  recov- 
ery. The  Court  of  Chancery  ordered  a  case  to  be  stated  for  the 
opinion  of  the  Court  of  Common  Pleas,  upon  the  following 
question :  "  Whether  the  deed  executed,  and  the  recovery  suffered 
by  Vincent  Darley,  was  a  revocation  of  the  will." 

The  case  having  been  fully  argued  before  that  Court,  Lord 
Ch.  J.  Wilmot  said,  there  were  a-  great  many  determinations 
touching  trte  revocation  of  wills,  and  very  nice  artificial  distinc- 
tions were  made  in  favor  of  heirs  at  law.  It  seemed  to  be  clear, 
from  the  latest  determinations  upon  the  subject,  that  if  a  man 
seised  in  fee,  made  his  will,  and  devised ;  and  afterwards  con- 
veyed by  recovery,  fine,  feoffment,  release,  &c,  and  took  back 
the  same  or  a  different  estate,  it  should  amount  to  a  revocation. 
The  reason  was,  that  it  must  be  presumed  he  intended  to  alter 
his  will. 


(a)  Parsons  v.  Freeman,   3  Atk.  741.  (5)  MS.  Eep. 

(c)  Darley  v.  Darley,  6  Amb,  653.    3  Wils.  E.  6.     See  also  Lane  v.  Wilkins,  10  East,  241. 
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The  Court  certified  their  opinion,  that  the  deeds  executed  and 
the  recovery  suffered  by  Vincent  Darley,  were  a  revocation  of 
his  will.  Lord  Camden  decreed  accordingly ;  and  the  House  of 
Lords  affirmed  the  decree,  as  to  this  point,  (a) 

83.  In  the  case  of  Selwyn  v.  Selwyn,  which  has  been  stated 
in  a  former  chapter,  the  wiH,  though  made  before  •  the  return-day 
of  the  writ  of  entry,  on  which  the  recovery  was  suffered,  and 
to  which  it  had  relation,  was  held  not  to  be  revoked  by  the  re- 
covery ;  because  the  bargain  and  sale  and  recovery  ought  to  be 
considered  as  one  transaction,  and  as  constituting  one  whole,  by 
reference  to  its  inception.  (6) 

84.  It  was  held  by  the  Court  of  Common  Pleas,  upon  a  motion 
for  a  new  trial,  that  where  a  testator  levied  a  fine  to  such  uses 
as  he  should  appoint,  by  deed  or  will,  a  prior  will  was  thereby 
revoked,  (c) 

85.  The  doctrine  of  presumptive  and  constructive  revocations 
appears  to  have  been  carried  much  too  far ;  and  has  been  disap- 
proved of  by  the  ablest  Judges  of  modern  times.  Lord  Mans- 
field has  observed,  that  constructive  revocations,  contrary  to  the 
intention  of  the  testator,  ought  not  to  be  indulged;  and  that 
some  overstrained  resolutions  of  that  sort  had  brought  a  scandal 
on  the  law ;  and  on  another  occasion  he  said, — "  All  revocations 
which  are  not  agreeable  to  the  intention  of  the  testator,  are 
•founded  on  artificial  and  absurd  reasoning."  It  is  how-  *99 
ever  now  fully  settled,  that  wherever  a  person  who  has 
devised  an  estate,  afterwards  makes  any  alteration  in  it,  by  any 
mode  of  conveyance  whatever,  inconsistent  with  the  preceding 
devise  ;  or  by  which  the  estate  devised  becomes  in  any  respect 
different  from  what  it  was  before ;  such  an  alteration  will  operate 
as  a  revocation  of  the  prior  devise,  (d) 

86.  By  articles  made  in  1777,  previous  to  marriage,  the  Duke 
of  Chandos  covenanted,  that  he  would,  within  six  months  after 
the  marriage,  cause  several  freehold  and  copyhold  estates  to  be 
conveyed  to  him,  to  the  intent  that  the  duchess  might  become 
entitled  to  dower  thereout ;  and  also  that  he  Would,  within  twelve 
months  after  the  marriage,  and  after  such  conveyances,  settle  the 
said  estates,  subject  to  dower,  to  the  use  of  himself  for  life,  re- 
fa)  3  Bro.  Pari.  Ca.  53.  (b)  Ante,  u.  3,  $  25,  tit.  36.  See  also  2  Now  Rep.  401. 
ic)  Doeu.  Dilnot,  2  New  Rep.  401. 

(d)  3  Burr.  1491.  S  2  Doug.  R.  722.    2  Hen.  Black.  R.  523. 
VOL.  III.  11 
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mainder  to  trustees  to  preserve  contingent  remainders;  remainder, 
after  the  decease  of  the  duke  and  duchess,  to  other  trustees  for  a 
term  of  years,  to  raise  portions  for  younger  children  ;  remainder 
to  the  first  and  other  sons  of  the  marriage  in  tail  male ;  remainder 
to  the  right  heirs  of  the  duke.  The  marriage  took  effect ;  and 
the  duke  by  his  will,  dated  January  9th,  1780,  confirmed  the 
articles,  and  devised  all  the  estates  which  he  had  agreed  to  settle 
in  case  of  failure  of  issue  male  of  the  marriage,  to  the  duchess 
for  life ;  remainder  to  his  daughters,  as  tenants  in  common  in 
tail,  with  several  remainders  over,  (a) 

Afterwards  (in  October,  1780,)  the  duke  executed  a  settlement, 
purporting  to  be  in  pursuance  and  performance  of  the  articles,  by 
which  he  granted  and  released  all  the  estates,  comprised  in  the 
articles,  to  trustees,  to  the  use  of  himself  for  life  ;  remainder,  as 
to  part,  to  the  use  of  the  duchess  for  life ;  and  as  to  another  part, 
for  securing  a  jointure  of  £2,000  a-year  to  the  duchess ;  remain- 
der to  trustees  for.  a  term  of  1000  years,  to  secure  portions  for 
younger  children,  nearly  as  in  the  articles ;  remainder  to  the  first 
and  other  sons  of  the  marriage,  remainder  to  the  duke  in  fee. 
Lord  Loughborough  said,  that  a  court  of  equity  could  not  adopt 
different  rules  respecting  the  transmission  of  estates,  from  those 
established  at  law.  That  the  settlement,  being  in  many  points 
inconsistent  with  the  articles,  and  also  with  the  will,  must  be 
deemed  a  revocation  of  the  will. 

On  an  appeal  to  the  House  of  Lords,  the  following  reasons 
were  assigned  in  support  of  the  appellant :  I.  Because  the 
100*  settlement,  *  being  executed  in  consequence  of  the  arti- 
cles, by  which  the  duke  was  bound  to  make  a  conveyance 
of  his  estates,  ought  not  to  be  considered  as  a  distinct  and  inde- 
pendent deed,  but  as  forming  part  of  the  same  conveyance  with 
the  articles,  which  bore  date  antecedent  to  the  will ;  and  there- 
fore could  not  be  deemed  a  revocation  of  it.  II.  Because,  by 
expressly  referring  to  the  articles,  and  professing  to  carry  them 
into  effect,  the  settlement  clearly  marked  and  defined  the  object 
which  the  parties  had  in  view,  and  excluded  every  possible  idea 
of  an  intention  to  revoke  the  will ;  and  though  the  rule  were 
generally  true,  that  any  conveyance  after  the  execution  of  a  will, 
whereby  the  nature  of  the  estate  which  the  devisor  had  in  him 

(a)  Brydges  «\  Cbandos,  2  Ves.  417. 


Title  XXXVIII.    Devise.     Ch.  VI.  s.  86.  123 

at  the  time  of  making  the  will  was  altered,  operated  as  a  revoca- 
tion of  such  prior  will ;  yet  it  was  submitted,  that  such  rule  did 
not  apply  at  all  to  a  case  circumstanced  as  the  present ;  or  if  it 
did,  that  there  were  many  exceptions  to  that  rule,  grounded  on 
the  nature  and  tendency  of  the  conveyance,  with  reference  to 
the  intention  of  the  testator,  manifested  thereby.  If  the  princi- 
ple of  revocation  was  founded  merely  on  the  alteration  in  the 
plight  of  the  estate,  it  could  admit  of  npne  of  those  exceptions 
which  had  actually  been  adopted  in  the  case  of  conveyances  in 
fee,  by  way  of  mortgage,  or  in  trust  for  payment  of  debts  or 
particular  charges  subsequent  to  the  execution  of  a  will,  and 
which  had  been  held  only  a  revocation  pro  tanto.  These  de- 
pended entirely  on  the  nature  and  design  of  such  conveyances ; 
and  if  so,  the  settlement  in  question  appeared  to  fall  directly 
within  the  same  principle.  III.  Because  the  duke's  will  referred 
in  express  terms  to  the  articles,  and  disposed  only  of  such  estates 
and  interests  as  were  not  bound  thereby ;  and  it  seemed  unrea- 
sonable to  say,  that  a  deed  for  carrying  those  articles  into  effect, 
and  which  the  duke  must  have  had  in  contemplation  at  the  time 
of  making  his  will,  should  totally  revoke  the  dispositions  con- 
tained in  that  will  ;  although  made  with  reference  to  ulterior 
objects,  not  within  the  articles  or  deed,  (a) 

In  support  of  the  decree,  the  following  were  some  of  the  rea- 
sons assigned.  Because  the  testator,  after  making  his  will,  con- 
veyed and  departed  with  the  whole  of  the  estate  which  he  had, 
in  the  lands  comprised  in  those  deeds,  at  the  time  of  making  his 
will,  and  passed  that  estate  to  others  in  fee,  declaring  the  use  io 
himself  for  life,  with  limitations  thereon,  and  limiting  the 
ultimate  *  use  to  himself  in  fee  simple ;  and  it  had  been  *  101 
settled,  by  a  series  of  decisions,  which  could  not  be  im- 
peached without  destroying  all  security  of  title,  that  the  convey- 
ance of  the  entire  fee  simple  of  lands  to  uses,  was  a  revocation  of 
a  prior  will  of  such  lands ;  and  that  the  use  limited  to  the  grantor 
himself  by  such  conveyance  would  not  pass  by  such  will,  with- 
out a  republication  thereof,  but  would  descend  to  his  heir  at  law ; 
except  in  certain  cases,  bounded  by  certain  rules. 

It  had  been  contended,  that  though  the  settlement  was  a  revo- 
cation at  law,  it  was  not  so  in  equity :  for  that  in  equity  the 

(a)  7  Bro.  Pari.  Ca.  605. 
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devisees  had  a  right  to  make  the  heir  a  trustee  for  them.  Lord 
Hardwicke,  in  Parsons  v.  Freeman,  (a)  had  said,  and  the  rule 
was  unquestionably  established,  that  the  same  conveyance  which 
would  be  a  revocation  of  a  devise  of  a  legal  estate,  would  be 
equally  a  revocation  of  a  devise  of  an  equitable  estate ;  and  that 
it  would  be  very  dangerous  to  property  to  hold  it  otherwise.  If, 
therefore,  the  conveyance  in  question  was  a  revocation  of  the 
devise  at  law,  what  equity  could  there  be  to  set  up  the  revoked 
legal  devise,  against  the  heir,  in  favor  of  the  devisee ;  or  for  de- 
claring the  heir  a  trustee  for  the  devisee ;  which  would  be  in  effect 
to  convert  what  was  a  legal  devise  into  an  equitable  devise, 
merely  because  it  was  revoked ;  and  therefore  of  no  force  as  a 
legal  devise.     The  decree  was  affirmed. 

87.  Sir  Thomas  Cave,  by  articles  dated  December  13th,  1790, 
entered  into  previous  to  his  marriage  with  Lady  Lucy  Sherrard, 
agreed  to  make  a  provision  for  his  intended  wife,  and  the  issue 
of  the  marriage,  out  of  certain  estates.  Sir  Thomas  Cave  made 
his  will,  dated  March  13th,  1791,  by  which  he  devised  his  estates, 
in  case  he  should  die  without  issue  of  his  body  to  his  uncle, 
the  Rev.  Charles  Cave,  and  his  issue  male,  in  strict  settlement. 
Afterwards,  by  deeds  of  lease  and  release,  dated  in  May,  1791, 
reciting  the  intended  marriage,  and  that  Sir  T.  C.  had  agreed, 
upon  the  treaty  for  the  said  marriage,  to  settle  a  jointure  upon 
Lady  Lucy,  in  consideration  of  the  marriage  and  of  the  fortune 
of  Lady  Lucy,  he  conveyed  the  estates  in  question  to  trustees 
and  their  heirs,  to  the  use  of  himself  for  life,  remainder  to  the 
intent  that  Lady  Lucy  might  receive  an  annuity  of  .£600  a  year 

for  life,  as  a  jointure,  and  in  bar  of  dower ;  remainder  to 
102  *    the  use  of  the  first  and  other  sons  of  the  marriage,  in  *tail 

male ;  remainder  to  Sir  T.  C,  his  heirs  and  assigns  forever. 
And  by  other  deeds  of  lease  and  release,  Sir  T.  Cave  conveyed 
other  estates  to  trustees  and  their  heirs,  to  the  intent  that  Lady 
Lucy  might  receive  an  additional  jointure,  with  a  limitation  to 
trustees  for  500  years,  for  better  securing  it,  with  remainder  to 
the  use  of  Sir  T.  Cave  in  fee.  The  marriage  took  place,  and  in 
about  six  months,  Sir  T.  Cave  died,  without  issue ;  leaving  Sarah 
Otway  his  heir  at  law.  A  question  arose  in  a  suit  of  chancery, 
between  the  devisee  and  the  heir  at  law  of  Sir  T.  Cave,  whether 

(o)  3  Atk.  748. 
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the  first  and  second  deeds  of  lease  and  release  operated  as  a 
revocation  of  the  will,  (a) 

By  consent,  the  parties  were  ordered  to  proceed  to  a  trial  at 
the  bar  of  the  Court  of  Common  Pleas,  where  a  special  verdict 
was  found,  stating  the  above  facts.  The  Judges  delivered  their 
opinions  seriatim  on  the  special  verdict,  and  were  unanimous, 
that  the  first  deeds  of  lease  and  release  operated  as  a  revocation 
of  the  will,  as  to  the  lands  comprised  therein.  And  three  of  the 
Judges  thought  the  second  deeds  of  lease  and  release  had  the 
same  effect ;  but  Lord  Chief  Justice  Eyre  was  of  opinion,  that 
they  did  not  operate  as  a  revocation,  (b) 

A  writ  of  error  was  brought  upon  this  judgment,  in  the  Court 
of  King's  Bench,  when  Lord  Kenyon  began  by  observing,  that 
the  marriage  settlement  executing  the  articles,  and  on  which  the 
principal  question  depended,  limited  the  reversion  in  fee  to  Sir 
T.  C,  his  heirs  and  assigns  forever ;  therefore  the  whole  use 
was  disposed  of  some  way  or  other.  He  then  stated  the  cases 
of  Parsons  v.  Freeman,  (c)  and  Sparrow  v.  Hardcastle ;  (d)  and 
observed,  that  the  doctrine  which  Lord  Hardwicke  wished  to  es- 
tablish, was  this  ;  that  any  alteration  of  the  estate,  or  conveyance 
to  uses,  after  making  the  will,  though  the  old  use  remained,  which 
was  the  case  here,  was  in  law  a  revocation  of  the  will.  That 
supposing  in  this  case  Sir  T.  C.  had  merely  made  a  conveyance 
to  the  use  of  himself  and  his  heirs  forever,  that  would  undoubt- 
edly have  operated  as  a  revocation  of  his  will ;  then  could  the 
other  uses  to  which  he  conveyed  the  estate  make  any  alteration  ? 
He  said  it  had  been  supposed,  in  the  course  of  the  argument,  that 
the  case  of  Brydges  v.  Chandos  (e)  proceeded  on  equitable  prin- 
ciples ;  but  he  knew  that  the  Lord  Chancellor  meant  by  that 
decision  to  confirm  the  doctrine  established  by  Lord  Hardwicke. 
He  concluded  by  saying,  "  I  do  not  enter  into  the  reasons  upon 
which  all  the  cases  have  been  determined ;  because  the 
best  rule  *is  stare  decisis.  But  my  opinion  is  formed  *103 
upon  the  authority  of  all  the  cases,  from  the  time  of  Lord 
Rolle.  Such  were  the  opinions  of  Lord  Trevor,  Lord  Hardwicke, 
and  Lord  Mansfield ;  the  latter  of  whom,  though  finding  fault 
with  former  decisions,  thought  himself  fettered  by  the  authori- 

(o)  Goodtitle  v.  Otway,  7  Term  E.  399.  (6)  Vide  1  Bos.  &  Pull.  576. 

(c)  Ante,  §  81.  (d)  Ante,  §  60.  (e)  Ante,  §  86. 

11* 
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ties.  I  take  it  therefore  that  the  law  of  the  land  is  now  clearly 
and  indisputably'  fixed,  if  at  any  time  it  can  be  fixed ;  that  where 
the  whole  estate  is  conveyed  away  to  uses,  though  the  ultimate 
reversion  of  it  comes  back  again  to  the  grantor,  by  the  same 
instrument,  it  operates  as  a  revocation  of  a  prior  will.  That 
being  the  law,  I  am  bound,  how  unfortunate  soever  it  may  be 
in  this  case,  to  give  my  opinion  in  favor  of  the  defendant ;  and 
consequently  the  judgment  of  the  Court  of  C.  B.  must  be 
affirmed." 

The  cause  coming  on  again  in  the  Court  of  Chancery,  upon 
the  equity  reserved,  the  Court  was  clearly  of  opinion,  that  the 
will  was  revoked  in  equity,  as  well  as  at  law,  and  decreed  ac- 
cordingly. And  on  an  appeal  to  the  House  of  Lords,  the  decree 
was  affirmed,  (a) 

88.  It  was  resolved  in  a  modern  case,  that  a  devise  was  re- 
voked by  an  exchange;  though  the  land  after  the  death  of  the 
devisor,  was  restored  to  his  heir,  under  an  arrangement,  in  con- 
sequence of  a  defect  discovered  in  the  title  of  the  other  party  to 
the  exchange,  (b) 

89.  In  the  case  of  a  revocation  by  the  execution  of  a  convey- 
ance of  lands,  subsequent  to  a  devise  of  them,  parol  evidence  is 
not  admissible  to  prove  that  the  testator  meant  his  will  should 
xemain  in  force,  and  unrevoked  by  the  subsequent  conveyance. 

90.  In  Goodtitle  v.  Otway,  the  plaintiff  went  into  evidence,  in 
the  Court  of  Chancery,  of  the  testator's  conversations  with  his 
lady  and  the  attorney  who  prepared  all  the  instruments,  to  show 
the  motives  for  making  the  will ;  and  that  the  testator  had  no 
intention  to  revoke  it ;  and  after  the  marriage  referred  to  it  as 
his  will.  But  the  Lord  Chancellor  was  clearly  of  opinion,  that 
the  parol  evidence,  being  evidence  of  a  republication,  if  any  thing, 
could  not  be  received.  That  if  the  deed  did  not  affect  the  will 
at  law,  it  was  out  of  the  question  :  if  it  did,  he  could  not  set  up 
the  will  again  by  parol  evidence,  (c) 

91.  Upon  the  trial  at  bar  of  the  above  case,  in  the 
104  *     Court  of  *  Common  Pleas,  the  same  evidence  was  offered ; 
but  the  Court  refused  to  admit  it.  (d) 

{a)  3  Ves.  682.  [See  also  Vawser  v.  Jeffrey,  16  Ves.  519.  7  Bro.  P.  C.  503.  S.  C.  3 
Buss.  479.    (Rawlins  m.  Burgis,  2  Ves.  &  B.  382.    Hodges  i).  Green,  4  Euss.  28.] 

(*)  Att.-Gen.  v.  Vigor,  8  Ves.  256.  (c)  2  Ves.  606.  (d)  2  H.  "Black.  816. 
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Lord  Chief  Justice  Eyre  said,  it  was  manifest  from  the  open- 
ing, that  it  was  intended  to  be  insisted  on,  that  by  the  necessary 
operation  of  the  conveyances  used,  Sir  T.  C.  lost  his  old  estate, 
upon  which  the  will  operated,  and  took  a  new  one.  If  so,  the 
consequence  was,  that  though  there  were  the  clearest  demonstra- 
tion that  it  was  his  intent  that  the  will  should  operate  upon  it, 
the  law  said  it  should  not ;  and  by  that  law  they  were  bound. 
If  this  was  a  case  of  that  kind,  it  was  a  case  that  would  disap- 
point the  will,  even  admitting  the  clearest  intention  that  it  should 
not.  All  evidence  therefore,  of  intent,  seemed  to  him  entirely 
foreign  to  the  question  :  all  such  evidence  therefore  must  be 
rejected  ;  and  the  question  tried  upon  its  true  legal  grounds. 

Mr.  J.  Buller  observed,  that  in  order  to  determine  whether  the 
evidence  was  or  was  not  admissible,  the  Court  was  to  consider 
to  whom  it  was  to  be  applied.  If  the  question  was,  whether  the 
testator  was  incapacitated,  or  the  instructions  given  were  duly 
followed,  the  evidence  would  be  admissible.  But  here  the  end 
proposed  by  it  was,  to  show  that  the  deeds  should  have  a  differ- 
ent construction  from  that  which  the  words  imported.  That 
there  was  a  great  difference  between  cases  which  depended  on 
circumstances,  and  those  which  depended  on  the  solemn  acts 
done  by  the  party  himself ;  and  that  distinction  supported  the 
case  of  Brady  v.  Cubitt.  (a)  There  was  no  act,  in  that  case,  done 
by  the  testator,  importing  that  he  meant  to  revoke  his  will,  or 
change  it  in  any  respect ;  but  changes  having  happened  in  his 
family  by  marriage,  and  the  birth  of  a  child,  there  was  a  pre- 
sumption of  revocation  ;  and  therefore  it  was  to  answer  that  pre- 
sumption, that  the  Court  received  parol  evidence.  But  he  could 
not  find,  from  any  one  case  quoted  at  the  bar,  that  the  Court  had 
received  parol  evidence,  in  the  case  of  a  deed  executed  by  the 
party  himself,  with  a  view  of  altering  the  construction  of  the  in- 
strument. 

92.  A  conveyance  obtained  by  fraud  will  not  operate  as  a  revo- 
cation of  a  prior  devise ;  because,  when  such  a  conveyance  is  set 
aside,  it  is  considered  as  a  mere  nullity,  and  of  as  little  effect  as 
if  it  had  never  been  made. 

93.  Francis  Hawes,  being  seised  of  a  reversion  in  fee,  subject 
to   the   life-interest  of  his  father,  made  his  will,  and  thereby 

(o)  Ante,  §  50.    1  (Doug.  31.) 
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105*  disposed  'of  it.  The  testator's  father  afterwards  ob- 
tained from  him  a  conveyance  of  his  reversion,  by  fraud- 
The  Court  of  Chancery,  having  directed  the  deed  to  be  delivered 
up  to  be  cancelled,  said  it  was  no  deed  ;  and  therefore  could  not 
operate  as  a  revocation  of  the  will.  (<z)f 

94.  A  mere  alteration  of  the  quality  of  an  estate,  without  any 
intention  of  varying  the  quantity  of  the  interest,  or  the  disposing 
power  of  the  owner,  will  not  operate  as  a  revocation  of  .a  preced- 
ing devise. 

95.  Thus,  where  a  man,  having  feoffees  to  his  use,  before  the 
statute  27  Hen.  VIII.,  devised  the  lands  to  another,  and  after- 
wards the  feoffees  made  a  feoffment  of  the  land  to  the  use  of  the 
devisor ;  it  was  agreed  that  this  feoffment  did  not  operate  as  a 
revocation  of  the  devise  ;  for  after  the  feoffment,  the  devisor  had 
the  same  use  as  before,  (b) 

96.  It  follows  from  this  case,  that  the  acquisition  of  the  legal 
estate  alone,  will  not  operate  as  a  revocation  of  a  devise.  Thus, 
Lord  Hardwicke  has  said,  that  where  a  man  has  an  equitable 
interest  in  fee  in  an  estate,  and  afterwards  takes  a  conveyance  of 
the  legal  estate,  to  the  same  uses,  this  is  no  revocation,  (c) 

97.  G.  Jones,  by  articles,  in  consideration  of  marriage,  cove- 
nanted to  convey  all  his  real  estates  to  trustees,  to  the  use  of 
himself  for  life,  remainder  in  trust  to  secure  an  annuity  to  his 
intended  wife  for  life,  remainder  to  the  first  and  other  sons  of 
the  marriage  in  tail,  remainder  to  the  daughters  in  the  same 
manner,  remainder  to  his  own  right  heirs.  Some  time  after, 
G.  Jones  devised  all  his  real  estates  upon  condition  that  he 
should  have  no  issue,  to  his  wife,  for  life,  with  several  remainders 
over.  Afterwards,  by  indentures  of  lease  and  release,  G.  Jones, 
in  pursuance  of  the  said  articles,  and  in  consideration  of  the  said 
marriage,  bargained,  sold,  and  confirmed  to  trustees  and  their. 

(a)  Hawes  v.  Wyatt,  3  Bro.  C.  C.  156.     Vide  6  Ves.  215.    8  Ves.  283.    2  Cox,  E.  263. 
Wright  v.  Littler,  3  Burr.  1244. 
(6)  1  Roll,  Ab.  616,  pi.  3.    Sng.  Pow.  155,  and  note.    Ed.  5.  (e)  3  Atk.  749. 


[t  Neither  is  a  void  conveyance  a  revocation;  Mathews  v.  Venables,  2  Bing.  136. 
See  also  ^Eilbeek  u.  Wood,  1  Russ.  564.  But  a  deed  executed  under  circumstances 
which  render  it  void  in  equity  and  not  at  law,  is  a  revocation  of  a  prior  will.  Simpson 
„.  Walker,  5  Sim.  1.1 
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heirs,  all  his  said  real  estates,  to  hold  to  certain  uses  and 
trusts,  which  were  exactly  the  same  as  those  expressed  in  the . 
articles,  (a) 

Sir  R.  P.  Arden,  M.  R.,  said,  the  simple  question  was,  whether 
a  man,  having  an  equitable  estate,  devising  it,  and  taking 
to  *  himself  afterwards  nothing  more  than  the  legal  inter-  *  106 
est  in  that,  in  which  he  before  had  the  equitable,  has  by  , 
that  simple  act,  going  no  further,  not  modifying  it,  nor  passing  to 
the  devisee  any  thing  more  than  what  was  before^  given,  revoked 
his  will.  He  did  think  that  had  been  decided,  both  in  principle 
and  in  precedent ;  but  he  was  not  sure  one  of  the  counsel  was  not 
right  in  saying,  it  had  not  been  exactly  decided.  But  cases  seemed 
to  have  been  taken  for  granted,  at  least,  which  completely  proved 
it.  It  was  stated  by  Lord  Hardwicke,  in  Parsons  v.  Freeman, 
and  repeated  by  him  in  Sparrow  v.  Hardcastle,  in  which  this 
question,  as  to  the  effect  a  subsequent  deed  would  have  upon  a 
will,  was  much  discussed,  that  taking  the  legal  estate,  after  a 
devise  of  the  equitable  interest,  was  no  revocation  ;  and  it  was 
admitted  by  Lord  Loughborough  in  Brydges  v.  Chandos.  Lord 
Hardwicke  not  only  admitted,  but  seemed  to  consider  it  as  de- 
cided and  acted  upon ;  if  so,  the  case  was  determined,  for  this 
was  nothing  more  than  taking  the  legal  estate  exactly  in  the 
same  manner  as  he  was  before  seised  of  the  equity.  In  Parsons 
v.  Freeman,  which  he  had  looked  into  very  attentively,  Lord 
Hardwicke  established  this  principle,  that  wherever  the  estate 
is  modified  in  a  manner  different  from  that  in  which  it  stood  at 
the  time  of  making  the  will,  there  is  a  revocation  :  but  wherever 
the  testator  remains  with  the  same  estate  and  interest  exactly, 
and  disposable  by  the  same  means,  without  any  fresh  modifica- 
tion, there  is  no  revocation,  and  the  testator  will  be  taken  to 
have  passed  to  the  devisee  the  same  interest  he  acquired,  though 
the  one  may  be  legal,  the  other  equitable.  (&)  f 

Upon  the  whole,  he  considered,  that  the  devisor  had  nothing 
but  the  reversion  in  fee ;   that  his  acquiring  the  legal  interest 

(a)  Williams  v.  Owens,  2  Ves.  595, 
(ft)  Ante,  §  81.    3  Atk.  798. 


[t  In  the  cases  of  Brydges  v.  Chandos,  and  Goodtitle  v.  Otway,  the  conveyances 
did  not  pursue  the  articles,  but  went  beyond  them. — Note  to  former  edition.] 
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made  no   difference ;  and  that  the   person,  to  whom  the   estate 
was  conveyed,  was  a. trustee  for  the  purposes  of  the  will,  (a)1 

(a)  Vide  Harmood  v.  Oglander,  6  Ves.  199. 


i  The  opinion  of  the  Master  of  the  Rolls,  (afterwards  Ld.  Alvanley,)  in  Williams 
v.  Owens,  was  subsequently  explained  by  him,  and  the  doctrine  more  largely  ex- 
pounded, in  Harmood  v.  Oglander.  His  observations  are  too  important  to  be  over- 
looked by  the  student,  in  this  connection.  After  stating  one  of  the  objections  raised 
in  the  case  then  in  judgment,  he  said,—;"  This  brings  before  the  Court  a  question, 
that  has  of  late  been  so  much  agitated,  and  upon  which  so  much  argument  has  been 
used ;  and,  as  I  believe  my  opinion  in  the  case  of  Williams  v.  Owens  has  been  in 
some  degree  misunderstood,  I  am  very  anxious  to  explain  it ;  and  it  bears  such  an 
analogy  to  the  present  case,  that  in  stating  my  opinion  of  that  case,  and  comparing 
it  with  the  present  case,  I  shall  show  the  ground  of  my  opinion  upon  this  case  also. 
I  observe  in  the  report  of  Cave  v.  Holford,  it  is  said  by  the  then  Attorney-General, 
that  it  is  impossible  to  reconcile  Williams  u.  Owens  with  Brydges  v.  The  Duchess  of 
Chandos.  There  is  this  distinction  between  them :  Williams  v.  Owens  is,  I  take  it, 
a  strict  literal  execution  of  the  articles,  by  which  the  party  was  bound,  and  nothing 
more :  the  deed  in  the  other  case  differs  from  them.  But  whether  they  are  reconcilable, 
or  not,  it  may  be  proper  to  state  the  ground  of  that  case  ;  as  some  expressions  in  the 
Report  are  certainly  inaccurate.  At  the  end  of  the  judgment  I  am  stated  to  have  said, 
'  that  the  testator's  acquiring  the  legal  interest  makes  no  difference.'  I  should  have 
said,  and  the  distinction  was  marked  by  Mr.  Romilly  in  the  argument,  that  the  testator  ■ 
having  modelled  his  legal  interest  in  the  estate  in  conformity  to  the  articles  makes  no 
difference.  It  is  certainly  an  inaccurate  expression  to  say,  that  the  testator  acquired 
the  legal  estate.     It  never  was  out  of  him. 

"  It  is  unnecessary  to  go  over  the  doctrine  of  revocation ;  as  it  has  been  ably 
stated  by  the  Judges  of  the  Court  of  Common  Pleas  in  Goodtitle  v.  Otway.  Lentirely 
agree  with  the  three  Judges,  who  held  the  deed  a  revocation  of  the  will  as  to  all 
the  estates:  but  I  think  with  Mr.  Justice  Butter,  the  articles  ought  not  to  have 
formed  any  part  of  the  special  verdict.  The  question  in  a  Court  of  Law  is  simply 
whether  the  legal  devise  is  revoked  by  the  deed.  All  other  questions,  as  to  the 
partial  purpose,  &c.  are  merely  equitable  questions.  I  perfectly  agree  with  all  the 
determinations,  that  have  taken  place  in  Courts  of  Law  on  questions  of  revocation, 
except  Luther  v.  Kidby ;  which  with  great  deference  to  the  authority,  by  which  it 
was  decided,  I  cannot  but  consider  as  anomalous ;  and  I  perceive  from  the  Report 
of  Goodtitle  v.  Otway,  that  Mr.  Justice  Heath  looks  upon  that  case  in  the  same 
light  that  I  do.  The  question  then  is,  in  what  cases  a  Court  of  Equity  has  deter- 
mined, that  a  deed  clearly  revoking  a  will  at  law  is  not  in  equity  a  revocation,  or  • 
is  only  a  partial  revocation ;  and  I  take  it  to  be  fully  established  now,  that,  if  the 
deed  is  only  for  the  partial  purpose  of  introducing  a  particular  charge  or  incum- 
brance, and  does  not  affect  the  interest  of  the  testator  beyond  that  purpose,  it  is  only 
a  partial  revocation  in  equity;  and  though  the  devisees  under  the  will  take  no  es- 
tate, and  the  estate  is  vested  in  the  mortgagee  or  the  trustee  for  a  pai-ticular  pur- 
pose, and,  after  that  purpose  shall  be  answered,  the  use  is  declared  to  be  for  the  tes- 
tator and  his  heirs,  yet  a  Court  of  Equity  being  satisfied,  that  there  was  no  other 
object  but  the  partial  one,  will  hold  the  party  a  trustee,  not  for  the  heir,  but  for  the 
devisees.  Lord  Hardwicke  expressly  laid  it  down,  that  if  a  man  devises  an  equitable 
estate,  and  afterwards  takes  a  conveyance  of  the  legal  estate  to  him  and  his  heirs, 
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98.  It  h^s  been  determined,  upon  the  same  principle,  that 
where  a  person  devised  a  copyhold  estate,  and  was  after- 
wards admitted  to  it,  this  did  not  operate  as  a  revocation  of  the 
devise. 


though  the  consequence  will  be,  that  the  estate  will  descend  upon  the  heir,  the  heir  will 
be  only  a  trustee  for  the  devisees. 

"Now,  to  apply  these  principles  to  the  case  of  Williams  v.  Owens  and  to  this  case. 
In  Williams  v.  Owens  it  is  admitted,  that  if  the  testator  had  died  without  having 
conveyed  according  to  the  articles,  his  heir  at  law,  to  whom  the  legal  estate  would 
have  descended,  would  have  been  a  trustee  for  the  uses  of  the  articles,  and,  after 
they  were  satisfied,  for  the  devisees.  It  is  likewise  admitted,  that  the  testator 
would  have  been  liable  to  be  called  upon  to  convey  according  to  the  articles.  What 
did  he  convey  by  the  will  t  At  Law,  the  whole  legal  estate :  in  Equity,  only  the 
remainder  in  fee.  In  Equity  he  remained  seised  as  before ;  and  the  conveyance 
being  only  for  a  particular  purpose,  and  in  conformity  to  the  obligation  he  was  un- 
der, when  he  must  be  supposed  to  act  under  the  articles,  it  would  be  a  perversion 
of  the  principles,  upon  which  these  cases  are  determined,  to  consider  it  a  revocation  in 
Equity. 

"  This  is  upon  the  supposition,  that  Lord  Hardwicke  is  right  in  holding,  that,  if  a 
man  devises  an  equitable  estate,  and  afterwards  takes  a  conveyance  to  him  and  his 
heirs,  he  docs  not  revoke  the  will.  It  is  admitted,  that  if  the  testator,  instead  of 
covenanting  that  he- would  convey  according  to  the  articles,  had  before  the  date 
of  the  will  conveyed  to  a  trustee  upon  those  trus%  and  after  the  will  had  called 
upon  the  trustee  to  convey  upon  the  trusts,  the  will  would  not  have  been  revoked : 
yet  without  question  the  legal  estate  would  have  descended  to  the  heir.  The  Court 
would  have  controlled  the  law ;  and  would  have  held  the  heir  to  be  a  trustee  for  the 
devisees.  What  distinction  in  common  sense  can  there  be  between  the  two  cases  1 
In  Williams  v.  Owens  the  testator,  instead  of  conveying  according  to  the  articles 
before  the  will,  gave  the  estate  subject  to  the  articles  by  the  will ;  and  then,  as  he  was 
bound  to  do,  conveyed  the  legal  estate  so  as  to  leave  himself  at  law  what  he  had 
before  in  equity,  the  remainder  in  fee.  It  is  said,  that  the  legal  estate  passed  by  the 
will :  and  that  a  conveyance  of  the  legal  estate  after  a  devise  is  a  revocation  at  law ; 
and  why  should  equity  control  the  law'?  The  reason,  why  a  deed  revokes  a  will,  is, 
that  a  Court  of  Law  cannot  look  at  the  articles.  But  a  Court  of  Equity  attends  to 
both ;  considers  the  interest  at  the  date  of  the  will  and  of  the  deed ;  and  upon  all  the 
circumstances  determines,  whether  that,  which  without  the  intervention  of  circum- 
stances, (by  which  the  interest  in  equity  is  distinct  from  the  legal  interest)  must  be 
held  a  revocation  of  the  beneficial  as  well  as  the  legal  interest,  shall  in  equity  be  no 
revocation  of  the  will,  so  far  as  it  affects  the  actual  interest  in  a  Court  of  Equity. 

"  To  give  some  examples.  A,  seised  in  fee,  devises  to  B  in  fee,  charged  with  the 
payment  of  debts ;  then  makes  a  mortgage  in  fee ;  then  pays  that  off;  and  takes  back 
the  estate  from  the  mortgagee  to  himself  and  his  heirs.  This  would  fall  directly 
within  Lord  Eardwicke's  rule ;  that  taking  the  legal  estate  from  »  trustee  is  not  a 
revocation.  By  the  mortgage  there  is  a  complete  revocation  at  law ;  but  a  Court  of 
Equity  says,  he  still  remains  possessed  of  the  estate  in  equity,  subject  to  the  debt 
secured  by  the  mortgage.  Therefore  the  mortgagee  shall  be  a  trustee  for  the  devisee  : 
the  mode  taken  for  the  security  of  the  debt  not  being  regarded  in  equity ;  and  the 
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99.  B.  North,  being  seised  in  fee  of  a  copyhold  estate,  surren- 
dered the  same,  in  consideration  of  marriage,  to  the  use  of  him- 


devisor  being  complete  owner,  as  before,  in  eqnity,  subject  only  to  the  mortgage 
Put  the  case,  not  of  a  mortgage  ;  for  it  may  be  said,  that  in  equity  it  is  only  a  chattel 
interest ;  and  that  he  is  seised  of  his  former  estate  :  suppose,  after  the  devise,  a  con- 
veyance of  the  whole  fee,  upon  trust  to  sell  and  pay  debts;  the  surplus,  if  any,  for 
the  testator  and  his  executors ;  and  the  remainder  of  the  lands  unsold,  for  him  and 
his  heirs.  It  has  been  determined  by  Lord  Thurlow  and  other  great  Judges,  to  be  no 
revocation  in  equity.  Suppose  afterwards,  the  debts  being  fully  paid,  the  trustee  is 
called  upon  by  the  testator,  and  conveys  to  the  testator  and  his  heirs  :  that  would  be 
clearly  no  revocation.  Now  in  this  case  Equity  takes  upon  it  to  make  the  heir,  upon 
whom  the  estate  descends  by  virtue  of  a  conveyance,  by  which  his  ancestor  acquired  an 
entirely  new  estate,  »  trustee  for  the  devisee  under  a  will  made  prior  to  his  acquisition 
of  that  legal  estate.  That,  I  admit,  is  a  strong. case;  and  perhaps  it  would  have  been 
as  well  for  a  Court  of  Equity  to  have  refused  to  assist  the  devisee  against  the  heir  m 
such  a  case  ;  and  yet  unquestionably  the  principle  is  settled  and  established,  that  the 
heir  is  a  trustee  for  the  devisee.  I  admit  the  difference  in  the  case  of  a  will  and  a 
conveyance  afterwards  for  a  partial  purpose,  the  testator  then  dying  without  taking 
back  the  legal  estate  ;  for  a  Court  of  Equity  has  only  to  decide,  to  whom  the  bene- 
ficial interest  belongs.  A  Court  of  Equity  declares,  he  did  not  mean  to  revoke;  and 
therefore  holds  him  a  trustee  for  the  devisee,  and  not  for  the  heir  ;  and  directs  a  con- 
veyance. 

"  Consider  then,  what  circumstances  make  a  revocation,  which  is  clearly  a  revoca- 
tion at  law,  no  revocation  in  eqi§ty.  What  is  a  revocation  in  equity  1  They  are  fully 
stated  in  Cave  v.  Holf'ord,  and  in  the  note  of  Mr.  Serjeant  Williams  in  his  very  valua- 
ble edition  of  Saunders's  Reports.  He  there  expresses  a  doubt  as  to  what  was  said'  by 
me  as  to  the  operation  of  a  fine ;  where  there  is  no  deed  to  declare  the  uses  ;  and  I 
think,  he  is  justified  in  that  doubt.  The  result  of  these  cases  is,  that  any  alteration  of 
the  estate,  or  a  new  estate  taken,  is  at  law  a  revocation  ;  whether  for  a  partial  or  a  gen- 
eral purpose ;  to  which  circumstance  a  Court  of  Law  cannot  advert ;  neither  ought 
they  to  take  any  notice  of  articles  or  covenants,  charging  the  estate  in  equity.  They 
have  only  to  look  at  the  will  and  the  subsequent  deed ;  and  say  whether  at  law  the  old 
estate  is  changed  and  a  new  estate  acquired. 

"  Consider,  in  what  cases  Courts  of  Equity  have  controlled  the  law ;  not  upon  the 
ground  of  a  partial  purpose  only,  nor  upon  the  act  being  done  without  an  intention  to 
revoke  ;  for  that  will  not  authorize  a  Court  of  Equity  to  interfere.  A  Court  of  Equity 
has  never  interfered  with  the  operation  of  a  will  and  a  subsequent  deed,  where'  the 
testator  at  the  time  of  the  will  had  the  same  estate  at  law  and  in  equity.  But  where 
his  beneficial  interest  is  different  from  his  legal  one,  or,  where  the  equitable  interest 
is  devised,  and  the  legal  estate  is  not  affected,  and  the  testator  calls  upon  the  trustee 
for  his  legal  estate,  though  the  legal  estate  descends  to  the  heir,  yet  a  Court  of  Equity 
says,  as  the  whole  beneficial  interest  passed  by  the  devise,  and  the  trustee,  if  the 
devisor  had  died  without  calling  for  the  legal  estate,  would  have  been  a  trustee  for  the 
devisee,  the  mere  circumstance  of  the  devisor's  clothing  himself  with  the  legal  estate 
shall  not  operate  as  a  revocation  of  the  devise  of  the  beneficial  interest.  Therefore 
they  hold  the  heir  a  trustee  for  the  uses  of  the  will.  This  is  expressly  laid  down  in 
Parsons  v.  Ereeman,  and  is  not  denied  in  any  case,  that  I  am  aware  of.  In  that  case, 
it  is  to  be  observed,  the  testator  had  no  estate  at  all  at  law,  upon  which  his  will  could 
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self  and:  his  heirs,  till  the  solemnization  of  the  marriage ; 
then  to  *  his  own  use  for  life,  remainder  to  his  intended     *  107 
wife  for  life,  remainder  to  the  children  of  the  marriage, 
remainder  to  the  said  B.  North  in  fee.     The  marriage  took  effect, 


operate.  Therefore  the  conveyance  from  the  trustees  was  a  completely  new  estate. 
Suppose  a  man  seised  in  fee  makes  his  will,  and  then  conveys^his  estate  to  a  trustee  for 
the  payment  of  debts :  the  law  has  nothing  to  do  with  the  purpose  of  the  deed ;  but 
can  only  judge  of  the  legal  operation  of  the  deed.  But  equity  says,  the  estate  is  not" 
taken  out  of  the  testator  substantially :  he  has  the  same  estate  in  equity  as  before ;  and 
though  the  mode  amounts  to  a  revocation,  yet  subject  to  those  debts  he  remains  in 
equity  master  of  the  estate,  as  before ;  and  the  will  continued  to  operate  upon  his 
interest.  In  fact  they  consider  him  still  owner  in  equity ;  and  therefore,  if  he  calls  for 
the  legal  estate,  by  which  at  law  he  becomes  the  purchaser  of  a  new  estate,  not  affected 
by.  the  will,  yet  equity  holds  the  heir  to  be  a  trustee  for  the  devisees,  just  as  if  the 
legal  estate  had  remained  in  the  trustee. 

"  This  doctrine  is  applicable  also  to  this  case.  The  principles  are,  first,  that  equity 
will  never  control  the  law ;  except,  where  the  testator  has  at  the  date  of  the  will  a 
different  interest  in  equity  from  that  which  be  has  at  law;  and  devises  that  bene- 
ficial interest ;  and  then  only  takes  the  legal  estate,  without  any  new  modification  or 
alteration :  secondly,  where  he  has  the  complete  legal  and  beneficial  estate  at  the  date 
of  the  will ;  and  afterwards  devests  himself  of  the  legal  estate  ;  but  still  remains 
owner  of  the  equitable  interest ;  as  in  the  case  of  a  mortgage  or  a  conveyance  for 
payment  of  debts :  if  he  dies  without  taking  a  conveyance  of  the  legal  estatfe,  his 
equitable  interest  still  continues ;  and  if  he  has  taken  back  the  legal  estate,  that 
alone  will  not  revoke  the  devise  of  the  equitable  interest.  These  rules  are  clearly 
deducible  from  the  series  of  determinations  of  great  Judges  in  equity.  To  apply 
them  to  Williams  v.  Owens, — If,  instead  of  articles,  the  testator  had  before  marriage 
conveyed  to  a  trustee,  in  trust  for  himself  till  the  marriage,  then  for  himself  for  life  ; 
remainder  to  the  issue  in  tail ;  remainder  to  himself  in  fee ;  then  made  the  will ; 
and  then  had  called  upon  the  trustee  to  convey ;  and  he  had  conveyed,  it  is  admit- 
ted, that  would  be  a  complete  revocation  at  law ;  but  as  clearly  it  would  not  be  a  revo- 
cation in  equity ;  and  the  heir  must  convey  to  the  uses  of  the  will.  In  principle  that 
does  not  differ  from  the  case  of  Williams  v.  Owens.  The  devisor  was  bound  by  the 
articles ;  and  he  might  have  been  compelled  to  convey  accordingly.  That  would  not 
revoke  his  will.  Then  it  is  strange  to  say,  if  the  conveyance  was  taken  from  a  trustee, 
it  would  be  no  revocation,  but,  if  according  to  his  obligation  he  himself  conveyed  to- 
the  same  uses,  it  would  be  a  revocation.  No  one  can  deny,  that  articles  are  in  equity 
equal  to  a  conveyance.  No  one  can  deny,  that  he  remained  a  trustee  to  the  uses  of 
the  articles ;  and  must  have  conveyed  accordingly,  if  he  had  been  called  upon.  Hav- 
ing the  whole  legal  estate  in  himself,  for  the  legal  estate  was  entirely  unaffected,  instead 
of  being  under  the  necessity  of  calling  upon  a  trustee  to  convey,  he  conveys  himself 
according  to  the  articles.  Is  that  to  be  a  revocation,  when  if  he  had  happened  to  have 
conveyed  to  a  trustee,  instead  of  entering  into  articles,  a  conveyance  from  the  trustee 
would  not  have  had  that  effect  ?  Such  a  determination,  if  it  does  not  reverse  the 
determinations,  which  have  hitherto  .prevailed  in  equity,  will  in  my  opinion  overturn 
every  principle,  upon  which  they  have  been  decided."  See  6  Ves.  218-224;  Liv- 
ingston v.  Livingston,  3  Johns.,  Ch.  148,  155,  156  ;  Hughes  v.  Hughes,  2  Munf.  209. 

VOL.  III.  12 
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and  the  next  year,  1725,  B.  North  surrendered  the  premises  to 
the  use  of  his  will.  In  1743,  B.  North  made  his  will,  by  which 
he  devised  his  copyhold  estates  in  remainder  and  reversion  to  his 
wife  in  fee.  In  the  year  1751,  B.  North  was  admited  to  the  uses 
of  the  marriage  settlement,  (a) 

It  was  resolved  by  the  Court  of  King's  Bench,  that  this  admis- 
sion did  not  operate  as  a  revocation  of  the  will,  and  that  it  passed 
the  reversion  in  feA 

100.  In  consequence  of  this  doctrine,  it  has  also  been  deter- 
mined, that  the  mere  change  of  a  trustee  does  not  operate  as  a 
revocation  of  a  preceding  devise. 

101.  W.  Watts  devised  all  his  real  estates  to  trustees  upon 
certain  trusts  ;  he  afterwards  made  a  codicil,  reciting  that,  since 
the  publication  of  his  will,  he  had  contracted  for  the  purchase  of 
certain  lands ;  and  thereby  directed  the  trustees  and  executors 
named  in  his  will  to  pay  the  purchase-money ;  and  that  the  said 
purchased  premises  should  be  conveyed  to  the  same  uses  as  he 
had  declared  concerning  his  other  estates.  Afterwards  the  tes- 
tator himself  completed  the  purchase,  and  took  a  conveyance  of 
the  estates  to  trustees,  in  trust  for  himself  and  his  heirs.  The 
question  was,  whether  the  conveyance  of  the  newly-purchased 
lands  to  the  trustees,  subsequent  to  the  codicil,  was  not  a  revo- 
cation ;  the  testator,  at  the  time  of  making  the  codicil,  having 
only  a  trust  estate,  and  the  vendor  being  a  trustee  for  him  ;  so 
that,  before  his  death,  the  legal  estate  was  conveyed  to  other 
trustees,  (b) 

Lord  Bathurst  decreed  there  was  no  revocation ;  relying  much 
on  the  general  proposition  laid*  down  by  Lord  Hardwicke  in 
Parsons  v.  Freeman,  (c) 

102.  Sir  J.  Gibbon,  having  mortgaged  his  estates  in  fee,  made 
his  will,  by  which  he  devised  them.  Afterwards  he  paid  off  the 
mortgage,  and  took  a  conveyance  of  the  estate  to  a  trustee  for 
himself.  The  Court  of  King's  Bench  held,  that  this  being 
no  more  than  a  bare  change  of  a  trustee,  the  will  was  not 
revoked,  (d) 

103.  A  partition  of  an  estate  between  tenants  in  common  does 
not  operate  as  a  revocation   of  a  prior    devise,   made  by  one 

(a)  Roe  v.  Griffits,  4  Burr.  1952.    S.  C.  1  Bl.  E.  605. 

(6)  Watts  v.  Fullarton,  2  Doug.  718.  (c)  Aftle,  1/  81.    ,      (d)  Doe  v.  Pott,  2  Doug.  709'. 
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*  of  the  tenants,  of  his  share ;  even  though  such  a  partition    *  108 
be  corroborated  by  a  fine.1 

104.  One  Temple  and  two  others  were  tenants  in  common  ; 
Temple  made  his  will  in  writing  of  his  third  part ;  afterwards, 
by  indenture  and  fine,  a  partition  was  made  between  the  tenants 
in  common  ;  and  if  this  partition  was  a  revocation  of  the  will, 
was  the  question,  (a) 

It  seemed  to  all  the  barons,  Montague,  Littleton,  Thurland, 
and  Bertie,  that  it  was  not  any  revocation.  But  judgment  was 
not  given,  because  the  plaintiff  obtained  leave  to  discontinue  his 
action,  (b) 

105.  Dorothy  Kirby,  by  her  will,  taking  notice  that  she  was 
tenant  in  common  with  another  person,  devised  her  moiety  to 
trustees.  She  afterwards  by  indenture  between  her  and  the 
other  tenant  in  common,  covenanted  to  levy  a  fine  of  all  the 
premises,  and  declared  the  uses  thereof,  as  to  certain  farms,  &c, 
being  one  moiety,  to  Dorothy  Kirby  and  her  heirs ;  and  as  to  the 
other  farms,  &c,  being  the  other  moiety,  to  the  other  tenant  in 
common  and  her  heirs ;  and  a  fine  was  levied  accordingly.  A 
question  having  arisen,  whether  this  deed  and  fine  operated  as  a 
revocation  of  the  will,  the  Lord  Chancellor  referred  it  to  the 
Judges  of  the  Court  of  King's  Bench ;  who  certified  their  opinion, 
that  they  were  not  a  revocation  ;  with  which  the  Chancellor 
agreed,  and  decreed  accordingly,  (c) 

106.  But  where  a  partition  is  made,  and  a  fine  is  levied,  not 
merely  to  establish  the  partition,  but  also  for  another  purpose, 
and  the  estate  in  the  land  is  altered ;  there  it  will  operate  as  a 
revocation. 

107.  Henry  and  Robert  Tickner  being  seised  of  an  estate  in 
gavelkind,  Robert  devised  his  undivided  moiety  to  his  wife  in 
fee ;  afterwards  by  deed  of  partition  and  fine,  all  the  gavelkind 
estate  which  Robert  had  devised,  was  allotted  entirely  to  Robert ; 

(a)  Risley».  Baltinglass,  T.  Raym.  240.  (J)  Webb  v.  Temple,  1  Freem.  542. 

(c)  Luther  v.  Kirby,  8  Vin.  Ab.  148.    3  P.  Wjns.  169. 


1  A  tenant  in  common  devised  his  moiety  of  the  estate,  and  then  made  partition  ; 
and  thereupon  the  estate  was  conveyed  to  a  trustee,  as  to  one  part,  to  the  use  of  the 
testator  in  fee ;  and  a  mortgage  term,  created  by  the  co-tenant,  in  his  moiety,  was 
assigned  to  attend  the  inheritance.  And  it  was  held,  that  this  was  no  revocation  of  the 
will.    Barton  v.  Croxall,  Taml.  164.     [See  Duffel  v.  Barton,  4  Harring.  290.] 
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to  such  uses  as  he  should  appoint,  and  in  default  of  appointment, 
to  him  in  fee.  Lord  Ch.  J.  Lee,  after  mature  deliberation,  held 
this  transaction  to  be  a  revocation  of  the  will,  (a) 

108.  In  May,  1809,  R.  agreed  to  purchase  an  estate ;  by  his 
will,  dated  in  July,  1809,  and  duly  attested,  he  gave  all  his  prop- 
erty to  his  wife ;  by  deeds  of  lease  and  release,  dated  in  Sep- 
tember, 1809,  the  vendor,  by  the  direction  of  R.,  conveyed  the 

estate  to  S.,  to  such  uses  as  E.  should,  by  deed,  executed 
109  *    in  the  *  presence  of  two  witnesses,  or  by  will,  appoint ; 

subject  thereto,  to  the  use  of  R.  for  his  life ;  and  after  the 
determination  of  that  estate,  to  the  use  of  S.,  his  heirs  and  as- 
signs, during  the  life  of  R.,  in  trust  for  R.,  and  to  prevent  dower, 
with  remainder  to  the  use  of  R.,  his  heirs  and  assigns.  R.  died 
without  having  republished  his  will.  It  was  held  by  Sir  Thomas 
Plumer,  V.  C,  that  the  conveyance  was  a  revocation  of  the  will, 
in  consequence  of  the  modification  of  the  estate  by  the  intro- 
duction of  a  power  of  appointment,  and  the  interposition  of  a 
trustee.  (6)f 

109.  M.  having  verbally  agreed  to  purchase  an  estate,  and  be- 
ing in  possession  of  it,  devised  all  his  estates ;  a  conveyance  was 
subsequently  made  to  and  to  the  use  of  M.  and  a  trustee  and  their 
heirs  and  assigns,  but  as  to  the  estate  of  the  trustee,  in  trust  for 
M.,  his  heirs  and  assigns ;  it  was  held  by  Sir  J.  Leach,  V.  C,  that 
the  subsequent  conveyance  was  not  such  as  was  incident  to  the 
unqualified  equitable  fee,  but  made  an  alteration  in  the  quality  of 
the  estate,  and  was  therefore  a  revocation,  (c) 

110.  A  conveyance,  to  have  the  effect  of  revoking  a  prior  de- 
vise, must  be  of  the  whole  estate ;  and  coextensive  with  the  dis- 
position made  by  the  will.  For  if  it  be  but  of  a  part  of  the 
estate,  it  affects  the  will  no  further  than  that  part  goes. '  If  it  is 
of  a  particular  estate  of  interest  only,  it  will  not  operate  as  a 
revocation  of  the  rest.  And  it  has  been  determined,  upon  this 
ground,  that  a  lease,  made  of  lands  already  devisedby'will,  only 

(a)  Ticknor  v.  Ticknor,  cited  3  Atk.  742.     Vide  7  Ves.  564.     8  Ves.  281.    10  Ves.  249. 

(b)  Rawlins  v.  Burgis,  2  Ves.  &  Bea.  382.  (c)  Ward  v.  Moore,  4  Madd.  368. 


[t  The  better  opinion  seems  to  be,  that  if,  in  the  preceding  case,  the  contract  had 
stipulated  that  the  estate  should  be  conveyed  to  the  purchaser  in  fee,  or  to  such  uses  as 
he  should  appoint,  the  conveyance  to  uses  to  bar  dower  would  not  have  operated  as  a 
revocation.] 
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operates  as  a  partial  revocation,  or  a  revocation  pro  tanto  of  such 
will,  (a) J 

111.  A  person  devised  his  lands  to  his  eldest  son,  and  after- 
wards made  a  lease  of  them,  for  thirty  years,  to  his  second  son, 
to  begin  after  his  death.  It  was  resolved,  that  this  lease  only 
operated  as  a  partial  revocation  of  the  will,  quoad  the  lease ;  for 
both  might  well  stand  together.  But  if  the  lease  had  been 
made  to  the  devisee,  then  it  would  have  been  a  revocation ; 
because  the  estates  would  have  been  inconsistent  with  one 
another,  (b) 

112.  A  person  devised  copyholds  to  A  for  life,  with  different 
remainders  over,  and  having  surrendered  them  to  the  use  of  his 
will,  afterwards,  in  contemplation  of  marriage,  conveyed 

his  freehold  *  and  copyhold  estates  to  trustees  and  their  *  110 
heirs,  to  secure  a  jointure  to  his  intended  wife,  and  subject 
to  a  term  of  ninety-nine  years  for  that  purpose,  to  the  use  of  him-/ 
self  in  fee  ;  and  surrendered  his  copyholds  to  these  uses.  The 
Court  of  K.  B.  certified  to  the  Court  of  Chancery  that  this  did 
not  amount  to  a  total  revocation  of  the  will,  but  that  the  devisee 
took  the  copyhold  subject  to  the  charge  created  by  the  settle- 
ment, (c) 

113.  Although  a  mortgage  in  fee,  made  after  the  lands  mort- 
gaged were  devised,  be  a  revocation  of  such  devise  at  law,2  yet 
in  equity  it  is  only  a  revocation  pro  tanto ;  and  the  equity  will 
p'ass  to  the  devisee,  notwithstanding  the  mortgage  happens  to 
be  made  to  the  devisee  himself.     The  case  of  Harkness  v.  Bay- 

-  (a)  (Carter  v.  Thomas,  4  Greenl.  341.  Graves  v.  Sheldon,  2  Chipm.  74.  Parkhill  v.  Park- 
hill,  Brayt.  239.    McRainy  v.  Clarke,  2  Tayl.  278.) 

(b)  Hodgkinsonne  v.  Whood,  Cro.  Car.  23.  1  Vera.  97.  Coke  ».  Bullock,  Cro.  Jao.  49. 
Parker  v.  Lamb,  3  Bro.  Pari.  Ca.  12. 

(c)  Vawser  v.  Jeffrey,  3  Barn.  &  Aid.  462.  Johnson  v.  Johnson,  1  Or.  &  Mee.  140 ;  (3  Tyr. 
73,  S.  C.)  Hall  v.  Dunch,  1  Vern.  329.  3  Atk.  805.  2  P.  Wms.  33.  (Brain  v.  Brain,  6  Madd. 
221.    Youde  v.  Jones,  S  Jur.  911.) 


1  [A  gift  of  real  estate  to  a  son  by  a  father  in  his  lifetime  and  after  the  date  of  his 
will,  is  not  an  ademption  pro  tanto  of  a  pecuniary  legacy  in  the  same  will,  the  gift  and 
bequest  not  being  ejusdem  generis.  Dugan  v.  Eollins,  4  Md.  Ch.  Decis.  139.  A  con- 
veyance, made  subsequently  to  a  devise  of  land,  is  not  a  revocation  or  satisfaction  of  a 
devise  of  other  lands  to  the  grantee.  If  it  be  of  a  portion  of  the  same  land,  it  is  a  re- 
vocation pro  tanto.    Arthur  v.  Arthur,  10  Barb.  Sup.  Ct.  9  ;  Rose  v.  Kose,  7  lb.  174.] 

2  Whether,  in  the  United  States,  the  mortgage  would  be  a  revocation  at  law,  except 
pro  tanto,  quosre.    See  ante,  tit.  15,  ch.  2,  §  1,  note  ;  Supra,  ch.  3,  §^8,  37,  notes. 
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ley  (a)  has  been  supposed  to  establish  a  different  conclusion,  but 
that  misapprehension  is  now  removed  by  the  authority  of  Baxter 
v.  Dyer,  (b) 

114.  It  has  been  determined,  that  a  conveyance  in  fee  to 
trustees,  for  raising  money  to  pay  debts,  being  made  for  a  par- 
ticular purpose,  will  only  operate  as  a  revocation  pro  tanto  of  a 
prior  devise,  so  far  as  relates  to  the  payment  of  the  debts,  but  no 
further,  (c) 

115.  It  is  observable,  that  in  the  above  cases,  the  whole  fee 
simple  being  limited  to  the  use  of  the  mortgagee  or  trustee,  the 
grantor  parted  with  his  whole  estate  at  law,  without  taking  back 
any  legal  estate  or  use  to  himself ;  and  therefore,  at  law,  nothing 
remained  upon  which  the  will  could  operate,  or  which  could  de- 
scend to  the  heir.  In  these  cases,  therefore,  nothing  being  left 
to  descend  at  law,  the  question  has  been,  to  whom  the  equitable 
interest  should  belong ;  and  the  courts  of  equity  have  held  these 
cases  to  be  exceptions  from  the  general  rule  of  law,  which  they 
ordinarily  follow,  on  these  grounds,  as  stated  by  Lord  Harkwicke, 
namely,  that  although  the  conveyance  is  of  the  fee  simple  of  the 
land,  yet  in  the  consideration  of  a  court  of  equity,  the  interest 
conveyed  is  merely  a  personal  interest,  having  no  quality  of  a 
real  estate ;  and  that  therefore  the  testator  is  to  be  deemed,  in 
equity,  to  have  created  only  a  chattel  interest,  as  if  he  had 
created  a  term  for  years,  which  would  have  been  a  revocation 
pro  tanto  only  at  law.  All  that  remained  to  the  grantor  was  a 
right  of  redemption,  and  that  right  of  redemption  did  not  pass 
by  the  conveyance,  (d) 

116.  But  where  a  person,  after  having  made  his  will, 
111  *  executed  *  a  conveyance  in  trust  for  payment  of  debts  in 
a  schedule,  and  instead 'of  declaring  the  uses  to  himself 
in  fee,  after  payment  of  the  debts,  he  declared  that  the  trustees 
should  convey  to  such  uses  and  purposes  as  he  by  deed  or  will 
should  appoint;  and  for  default  of  appointment,  to  himself  in 
fee.     This  was  held  to  be  a  revocation,  (e) 

117.  [The  bankruptcy  of  the  testator  is  not  a  revocation  of  a 

(a)  Prec.  in  Cha.  514.  (J)  6  yes-  656. 

(c)  Vernon  v.  Jones,  Pree.  in  Cha.  32.  '  Ogle  v.  Cooke,  2  Bro.  C.  C.  592.     (Jones  v.  Hart- 
ley, 2  Whart.  103.    Livingston  v.  Livingston,  3  Johns.  Ch.  155.) 

(d)  7  Bro.  Pari.  Ca.  517.    3  Atk.  805.     Temple  v.  Chandos,  3  Ves.  685. 
<e)  Kenyon  v.  Sutton,  2  Ves.  600.     (And  see  Hodges  v.  Green,  i  Russ.'28.) 
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prior  will  beyond  the  purpose  of  paying  his  creditors.  The  bank- 
rupt laws  only  take  the  property  out  of  the  bankrupt  for  that 
partial  purpose,  and  from  the  moment  the  debts  are  paid,  the 
assignees  are  mere  trustees  for  the  bankrupt. 

118.  Thus  in  the  case  of  Charman  v.  Charman,  the  testator 
devised  his  real  and  personal  estate  upon  trust,  after  payment  of 
his  debts,  for  his  wife  for  life,  and  after  her  decease  for  his  chil- 
dren, equally.  Subsequently  to  the  execution  of  his  will,  the 
testator  became  bankrupt.  Out  of  his  personal  estate,  and  by 
sale  of  part  of  his  real  estate,  the  creditors,  who  proved  under  the 
commission,  were  paid  ;  and  th^re  remained  a  surplus  of  freehold, 
leasehold,  and  other  personal  estate,  not  required  for  the  pay- 
ment of  his  debts.  No  reconveyance  was  ever  made  to  the 
bankrupt,  who  became  of  unsound  mind,  and  so  continued  until 
his  death ;  he  never  having  passed  any  examination,  nor  was  any 
application  made  for  a  supersedeas  of  the  commission.  The  tes- 
tator's eldest  son  and  heir  claimed  the  real  estate,  insisting  that 
the  bankruptcy  was  a  revocation  of  the  will.  But  Sir  W.  Grant, 
M.  E,.,  decided  in  favor  of  the  will,  for  the  reasons  above  sta- 
ted.] (a) 

119.  With  respect  to  leasehold  estates,  it  has  been  long  settled 
that  a  surrender  of  a  lease  for  lives  and  the  taking  a  new  lease, 
will  operate  as  a  revocation  of  a  prior  devise  of  it.  For  the  tes- 
tator, by  the  surrender,  devests  himself  of  his  whole  estate  in  the 
old  lease,  and  by  the  renewal  acquires  a  new  estate. 

120.  Sir  H.  Marwood,  being  seised  of  an  estate  for  three  lives, 
held  of  the  Archbishop  of  York,  made  his  will,  by  which  he 
devised  this  lease.  He  afterwards  surrendered  it  and  took  a  new 
lease.  It  was  resolved,  that  this  surrender  and  renewal  operated 
as  a  revocation  of  the  devise  of  the  lease ;  for  by  the  surrender 
the  testator  had  put  all  out  of  him,  had  devested  himself  of  the 
whole  interest ;  so  that  there  being  nothing  left  for  the  devise  to 
work  upon,  the  will  must  fall ;  and  the  new  purchase  be- 
ing of  a  *  freehold  descendible,  could  not  pass  by  a  will  *112 
made  before  such  purchase,  (b) 

121.  Where  a  person  has  an  estate  pour  autre  vie,  at  the  time 
of  making  his  will,  and  afterwards  purchases  the  inheritance,  it  is 
a  revocation  of  any  devise  of  the  estate  pour  autre  vie.  (c) 

(a)  14  Ves.  680.  (6)  Marwood  v.  Turner,  3  P.  Wms.  163.    2  Atk.  597. 

(c)  Galton  v.  Hancock,  2  Atk.  430. 
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122.  Although  a  term  for  years,  acquired  after  the  making  of 
a  will,  passes  by  it ;  yet  if  a  testator  bequeathes  a  term  for  years, 
of  which  he  is  then  possessed,  and  afterwards  surrenders  it,  and 
takes  a  new  term,  this  will  operate  as  a  revocation,  or  ademption 
of  the  bequest ;  and  the  new  term  will  be  considered  as  part  of 
the  personal  estate,  (a) 

123.  A  person  devised  two  college  leases  for  years  to  his 
mother,  upon  certain  trusts.  The  testator  afterwards  surren- 
dered the  two  college  leases,  and  accepted  two  new  leases  of 
the  same  premises  ;  but  the  last  was  not  sealed  with  the  college 
seal  till  after  the  death  of  the  testator,  (b) 

Lord  Hardwicke  decreed,  that  the  bequest  of  the  first  lease 
was  revoked ;  but  that  of  the  second  lease  was  not. 

124.  If,  however,  the  words  of  the  will  show  the  testator's 
intention  to  dispose  of  all  terms  for  years,  whereof  he  may  die 
possessed,  a  renewed  term  will  pass  ;  for  a  term  for  years  being 
only  a  chattel,  there  is  no  necessity  for  a  possession  at  the  time 
when  a  will  of  it  is  made,  or  of  a  continuance  of  such  possession 
till  the  testator's  death,  (c) 

125.  A  person  devised  in  the  following  words : — "  As  to  all 
and  singular  my  leasehold  estate,  goods,  chattels,  and  personal 
estate  whatsoever,  I  give  the  same  to  my  daughter."  The  tes- 
tator, after  making  his  will,  renewed  a  lease  for  years  with  the 
Dean  and  Chapter  of  Windsor.  Lord  Hardwicke  said,  that  what 
the  testator  had  done  in  this  case  was  not  a  revocation.  Sup- 
pose the  testator  had  purchased  a  new  lease,  would  not  that  have 
passed  ?  Why,  then,  should  not  a  new  term  in  a  lease  equally 
pass  ?  (d) 

126.  A  person  devised  to  S.  S.  her  leasehold  garden,  &c,  for 
the  term  of  his  life,  and  after  his  decease  to  his  children.  After 
the  publication  of  the  will,  the  testatrix  surrendered  the  lease, 
and  took  a  new  one.  The  question  was,  whether  the  bequest 
was  revoked!  (e) 

Sir  W.  Grant,  M.  R.,  said  the  question  was,  whether  a  specific 

devise  of  a  leasehold  estate  was  affected  by  a  renewal  of 

113*     *the  lease,  subsequent  to  the  will.      The  ground  upon 

which,  in  many  cases,  it  had  been  held  that  renewed 

(a)  Ante,  c.  3. 

(6)  Abney  v.  Miller,  2  Atk.  593.     Rudstone  v.  Anderson,  2  Vez.  418.     Hone  v.  Medcraft, 
1  Bro.  C.  C.  261.  (c)  Carte  v.  Carte,  3  Atk.  174. 

(d)  Stirling  v.  Lydiard,  3  Atk.  199.  (e)  Slatter  v.  Noton,  16  Ves.  197. 
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leases  did  not  pass  to  the  specific  devisee  was,  that  the  thing 
given  no  longer  existed.  But  as  a  testator  might'  undoubtedly 
dispose  of  the  future,  as  well  as  his  present  interest  in  a  chattel 
real,  it  was  a  question  of  intention,  what  the  subject  of  dispo- 
sition was  ;  whether  only  the  interest  which  he  had  at  the  time 
of  executing  the  will,  or  all  the  interest,  though  subsequently ' 
acquired,  which  he  might  have  at  his  death,  in  the  leasehold 
premises.  That  intention  was  to  be  collected  from  the  words 
used  by  the  testator  to  express  it ;  there  were  no  words  prospec- 
tive or  future  to  take  in  any  interest  which  the  testatrix  might 
subsequently  acquire  in  the  leasehold  :  and  therefore  the  renewal 
operated  as  a  revocation  of  the  bequest ;  and  decreed  accord- 
ingly, (a) 

127.  In  the  case  of  Darley  v.  Darley,  the  testator  devised  a 
term  for  years,  in  trust  that  the  same  might  go  unto  and  be 
enjoyed  by  the  owner  and  possessor  of  his  freehold  estate  there- 
by devised.  The  Court  of  Chancery  decreed,  that  the  bequest 
of  the  leasehold  was  revoked  by  the  revocation  of  the  devise  of 
the  freehold.     But  this  was  reversed  by  the  House  of  Lords,  (b) 

(a)  James  v.  Dean,  11  Ves.  383.  (b)  Ante,  §  82,  tit.  13,  t.  2.    3  Bro.  Pari.  Ca.  365. 
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Sect.    I. 

Nature  and  effect  of. 

2. 

Reexecution  is  a  Republica- 

tion. 

3. 

And  also  a  Codicil. 

12. 

Unless  confined  to  Lands  de- 

vised by  the  Will. 

CHAP.  VII. 

REPUBLICATION   OF   DEVISES. 

Sect.  15.  Cancelling  a  second  Will  re- 
publishes the  first. 

18.  But  a  Will  once  cancelled 
must  be  reexecuted. 

20.  A  surrender  of  a  Copyholdis 
a  Republication. 

Section  1.  As  a  will  or  devise  of  lands  is  ambulatory  during 
the  life  of  the  testator,  and  may  be  revoked  by  him  at  any  time 
before  his  death  ;  so  it  may  be  republished; 1  and  a  republication 
of  a  will  has  a  twofold  effect ;  first,  to  give  it  all  the  effect  of  a 
will  made  at  the  time  of  its  republication  ;  and  secondly,  to  set 
up  and  reestablish  a  will  that  has  been  revoked. 

2.  The  first  mode  of  republishing  a  will  is  by  a  reexecution  of 
it ;  and  although  it  was  held,  before  the  Statute  of  Frauds,  that 
any  words,  importing  an  intention  to  republish  a  will,  amounted 
to  a  republication  ;  yet  it  is  now  settled,  that  an  express  republi- 
cation of  a  will  must  be  attended  with  the  same  circumstances  as 
are  necessary  to  its  original  publication ;  for  otherwise  the  Statute 
of  Frauds  would  be  evaded,  (a) 2 

3.  It  was  formerly  held  that,  since  the  Statute  of  Frauds, 
there  could  be  no  devise  of  lands  by  an  implied  republication  ; 
for  that  the  paper,  in  which  the  devise  was  contained,  ought  to  be 
reexecuted.  But  it  was  afterwards  determined,  that  a  codicil 
duly  attested,  and  annexed  to  a  will,  or  referring  to  a  will,  should 

(a)  Martin  v.  Savage,  1  Vez.  440.  (Infra,  §  18,  note.  Jackson  v.  Potter,  9  Johns.  312. 
Jackson  v.  Holloway,  7  Johns.  394.) 

1  If  a  will  be  executed  under  such  circumstances  of  the  testator  as  to  render  it  in- 
operative and  void ;  as,  if  it  be  made  under  undue  influence  ;  O'Neal  v.  Farr,  1  Rich- 
ard. 80;  or,  by  a  feme  covert;  Braham  u.  Burchell,  3  Addams,  243  ;  or  the  like;  it 
may  be  made  valid  and  operative  by  a  republication,  after  the  testator  has  become 
capable  of  making  a  valid  will ;  as  for  example,  by  the  removal  of  the  undue  influ- 
ence ;  or  becoming  discovert,  &c.  So,  where  the  will  was  revoked  by  implication,  supra, 
ph.  6,  §  44-88,  it  may  be  revived  by  republication. 

2  As  to  the  mode  of  publication  of  a  will,  see  ante,  ch.  5,  §  50-52,  note. 
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operate  as  a  republication  of  such  will,  so  as  to  make  it  take 
effect  from  the  execution  of  the  codicil.     By  which  means,  lands 
purchased  after  the  execution  of  the  will,  and  before  the 
*  execution  of  the  codicil,  pass  by  the  will,  [if  a  contrary     *115 
intention  does  not  appear,  for  an  expressed  intention  that 
they  should  pass  is  not  required,  (a) 1 

For  a  codicil  may  operate  as  a  partial  republication,  or  no  pub- 
lication at  all ;  as,  where  it  is  dispositive  only  as  to  property  pre- 
viously devised  by  the  will.]  (b) 2 

(a)  Litton  v.  Falkland,  3  Eep.  in  Cha.  90.  Lansdown's  case,  10  Mod.  96.  Pigott  «.  Wal- 
ler, 7  Ves.  98,  infra,  §  14.    (Richardson  v.  Richardson,  C.  "VV.  Dud.  184.) 

(4)  Strathmore  v.  Bowes,  7  T.  R.  482.  2  Bos.  &  P.  500,  infra,  §  13.  Moneypenny  v.  Bris- 
tow,  2  Rus.  &  Myl.  117. 


1  See  accordingly,  Miles  v.  Boyden,  3  Pick.  213;  Brownell  v.  D'Wolf,  3  Mason, 
486  ;  Dunlap  v.  Dunlap,  4  Desau.  305,  321  ;  Yarnold  v.  Wallis,  4  Y.  &  C.  160;  Doe 
v.  Marchant,  6  M.  &  G.  813  ;  7  Scott,  N.  B.  644  ;  8.Jur.  21 ;  Doe  v.  Walker,  12  M. 
&  W.  591  ;  Goodtitle  v.  Meredith,  2  M.  &  S.  5  ;  Kendall  v.  Kendall,  5  Munf.  272  ; 
Mooers  v.  White,  6  Johns.  Ch.  375  ;  [See  also  Brimmer  v.  Sohicr,  1  Cush.  118  ;  Jack 
v.  Shoenberger,  22  Penn.  (10  Harris,)  416;  Wickoff's  Appeal,  15  lb.  281  ;  Love  v. 
Johnston,  12  Ired.  355  ;  Murray  v.  Oliver,  6  Ired.  Eq.  55.] 

The  effect  of  a  republication,  upon  the  after-acquired  lands  of  the  testator,  was  very 
ably  argued  at  the  bar,  and  fully  considered  by  the  learned  Judges,  in  Haven  v.  Foster,  1 4 
Pick.  534.  After  discussing  the  rule,  that  a  devise  o'peratcs  only  on  the  estate  of  which 
the  testator  was  then  seised,  and  that  a  republication  of  the  will  generally  causes  it  to 
operate  upon  estates  of  which  he  was  seised  at  the  time  of  republication  ;  the  Chief 
Justice  expounded  the  bitter  rule  in  these  words  : — "But  to  give  a  republication  this 
effect,  the  words  of  the'  will  must  be  of  such  a  character,  as,  if  used  at  the  date  of 
republication,  would  include  the  estate  in  controversy.  The  proposition  may  be  stated 
broadly,  that  to  constitute  a  good  devise,  the  intent  to  devise  and  the  power  of  devis- 
ing, must  concur.  In  general,  the  reason  why  a  devise  does  not  take  effect,  to  pass 
after-purchased  estate,  is  not  that  there  is  not  a  manifest  intent  to  pass  all  the  estate, 
but  because,  the  devisee  not  being  seised  at  the  time,  the  legal  power  of  devising  is 
wanting.  The  question  is  therefore  usually  argued  as  if  it  was  merely  a  question 
of  power,  in  which  the  fact  of  intent  is  immaterial.  But  we  think  the  true  question  is, 
do  the  intent  and  the  power  both  concur'?  and  the  legal  consequence  will  be,  to  give  effect 
to  the  devise  where  they  do  concur,  but  to  declare  it  inoperative,  if  either  is  wanting. 

"  If,  therefore,  the  language  of  the  original  will  be  such,  as,  if  used  at  the  date  of 
the  republication  it  would  not  include  the  after-purchased  estate  in  its  terms  or  de- 
scription ;  or,  if  the  act  of  republication  be  accompanied  with  other  provisions,  indicat- 
ing that  it  was  the  intention  of  the  testator  to  limit  the  operation  of  the  will,  as  repub- 
lished, to  the  same  estate  which  was  given,  and  which  would  legally  pass  by  the 
original  will,  then,  notwithstanding  such  republication,  the  devise  will  not  include  the 
after-purchased  estate  ;  because,  although  the  power  then  exists  to  devise,  yet  the  in- 
tent is  wanting,  and  as  both  do  not  concur,  the  after-purchased  estate  does  not,  pass.'' 
See  14  Pick.  541. 
2  Thus,  where  the  testator  specifically  devised  an  estate  to  his  wife ;  and  after  cor- 
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4.  A  person,  by  a  codicil,  executed  according  to  the  Statute  of 
Frauds,  reciting  that  he  had  made  his  will,  added, — "I  hereby 
ratify  and  confirm  my  said  will,  except  in  the  alterations  after 
mentioned."  It  was  decreed,  that  the  testator's  signing  and  pub- 
lishing this  codicil,  in  the  presence  of  three  witnesses,  was  a 
republication  of  his  will,  and  both  together  made  but  one  will ; 
and  therefore  that  lands  purchased  after  the  execution  of  the 
will,  and  before  that  of  a  codicil,  passed  by  the  will.  And  upon 
an  appeal  to  the  House  of  Lords,  the  decree  was  affirmed,  (a) 

5.  A  testator,  by  a  codicil,  written  on  the  back  of  his  will,  gave 
additional  legacies  and  annuities,  ratifying  and  confirming  his 
will ;  this  was  attested  by  three  witnesses  in  these  words :  ■ — 
"  This  will,  with  the  several  additions  and  alterations  above,  was 
signed,  sealed,  and  republished  by  the  testator,  as  his  last  will 
and  testament,  in  the  presence  of  us  the  subscribing  witnesses." 
He  afterwards  made  another  codicil,  which,  though  not  dated, 
was  agreed  to  have  been  made  about  four  or  five  days  before 
his  death,  in  the  presence  of  three  witnesses,  reciting  that  having 
in  his  will  appointed  several  limitations  and  remainders  of  his 
estate,  some  of  which  were  not  agreeable  to  his  present  intent ; 
he  revoked  so  much  as  should  be  found  inconsistent  with  that ' 
codicil,  ratifying  and  confirming  the  other  parts  which  should 
not  interfere  therewith.      The  attestation  of  which  paper  was 

(a)  Acherly  v.  Vernon,  Com.  E.  381.    3  Bro.  PaS.  Ca.  85. 

tain  bequests,  devised  to  her  all  his  freehold,  copyhold,  and  leasehold  estates,  not 
therein  before  otherwise  disposed  of ;  and  by  a  subsequent  codicil,  after  reciting  the 
devises  to  his  wife,  lie,  in  case  she  should  die  before  him,  devised  all  his  said  estates  to 
trustees,  upon  certain  trusts  ;  —  it  was  held,  that  the  will  was  not  republished  by  the 
codicil,  so  as  to  pass  estates  purchased  between  the  making  of  the  will  and  the  codicil. 
Smith  v.  Dearmer,  3  Y.  &  Jer.  278  ;  and  see  Parker  v.  Biscoe,  3  Moore,  24. 

So,  where  the  codicil  revoked  an  annuity  given  by  the  will,  and  revoked  the  estates 
and  powers  given  to  one  of  the  trustees,  who  was  dead,  and  substituted, another  in  his 
stead,  with  a  legacy  to  the  new  trustee,  for  his  services  in  the  trust ;  it  was  held,  that 
this  did  not  operate  to  pass  an  estate  acquired  after  the  making  of  the  will.  Hughes 
v.  Turner,  3  My.  &  K.  666. 

So,  though  a  codicil,  republishing  a  will,  generally  makes  the  will  speak  from  the 
date  of  the  codicil ;  yet  it  does  not  operate  to  revive  or  renew  a  legacy,  which  has  been 
already  revoked,  adeemed,  or  satisfied.  Powys  v.  Mansfield,  3  My.  &  Cr.  359.  A 
codicil  merely  for  a  particular  purpose,  such  as  changing  an  executor,  and  confirming 
the  will  in  all  other  respects,  does  not  revive  a  part  of  the  will  revoked  by  a  former 
codicil.  Crosbie  v.  Macdonald,-4  Ves.  610.  And  see  Jowett  o.  Board,  12  Jur.  933; 
[Montague  v.  Montague,  21  Eng.  Law  &  Eq.  575.] 
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"  signed,  sealed,  published  and  declared  by  the  testator  as  a  codi- 
cil to  the  last  will  and  testament."  (a) 

Sir  J.  Strange,  M.  R,  was  of  opinion  that  the  first  codicil 
amounted  to  a  republication  ;  it  answered  the  idea  of  a  republi- 
cation, being  indorsed  on  the  will,  and  attested  as  the  statute 
required;  the  word  republished  was  used,  which  put  it  out  of 
doubt ;  but  if  not,  it  would  have  amounted  to  a  republication,  as 
operating  by  additional  charge  on  the  real  estate,  and  then  con- 
cluding by  ratifying  and  confirming  the  will.  And  in  all  cases 
of  republication,  no  precise  form  of  words  was  necessary ; 
but  *  any,  denoting  the  continuance  of  the  testator's  mind,  *  116> 
so  far  as  he  made  no  alteration,  would  do.  1  Roll.  Ab. 
617,  (Z.  1.)  He  was  also  of  opinion,  that  the  second  codicil' 
amounted  to  a  republication.  It  was  an  express  declaration  that 
the  rest  of  his  intent,  not  inconsistent  therewith,  should  continue 
and  be  confirmed.  It  might  be  mischievous  to  construe  that  no 
republication  could  be,  but  by  the  testator's  taking  the  will  in 
his  hands,  and  republishing  it  by  indorsement  on  it ;  or  annexing 
the  codicil  to  the  will  itself.  The  law  in  favor  of  the  power  of 
devising,  had  dispensed  with  many  forms  of  expression  which 
would  be  absolutely  necessary  in  other  instruments  ;  and  inferred 
republication  from  an  act  done,  as  in  1  Roll.  Ab.  617.  The  per- 
son, intending  to  republish,  might  be  at  a  distance  from  the  will 
itself ;  or  might  not  have  it  in  his  power,  by  its  being  in  another's 
custody ;  and  might  know  the  substance,  though  he  could  not 
repeat  the  particulars. 

6.  The  preceding  cases  appear  to  establish  the  proposition,  that 
where  a  codicil  ratifies  and  confirms  a  will,  it  operates  as  a  repub- 
lication of  it ;  and  Lord  Hardwicke  seems  to  have  been  of  this 
opinion.1      But  in  some  subsequent  cases  it  was  held,  that  a  cod- 

(a)  Potter  v.  Potter,  1  Vez.  337. 


1  The  effect  of  the  republication  of  a  will  by  the  codicil,  under  the  statute  1  Vict., 
c.  26,  §  34,  (and  similar  statutory  provisions  in  the  "United  States,)  is  the  same  as 
though  the  testator,  at  the  date  of  the  codicil,  made  a  new  will  in  the  words  of  the  will 
so  republished.    Winter  v.  Winter,  5  Hare,  306  ;    llJur.  10. 

Where,  on  the  reexecution  of  a  will,  one  of  the  witnesses  traced  his  name  over  with 
a  dry  pen,  this  was  held  not  a  subscribing,  within  the  meaning  of  the  Wills'  Act, 
Playne  v.  Scriven,  13  Jur.  712. 

Where  one,  having  by  will  charged  all  his  estates  with  the  payment  of  hi»  debts,  and, 
VOL.    III.  13 
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icil  which  was  not  annexed  to  or  incorporated  in  the  will,  would 
not  operate  as  a  republication  of  it,  unless  an  intention  to  repub- 
lish plainly  appeared,  (a) 

7.  Thus  it  was  laid  down  by  Lord  Camden,  that  a  codicil  only 
operated  as  a  republication  of  a  will  in  two  cases  :  I.  By  being 
annexed  to  it ;  and  II.  By  the  contents  showing  the  intention. 
And  in  the  case  cited  in  the  margin  he  decreed,  that  the  will 
was  not  republished  by  a  codicil,  because  the  codicil  was  not  an- 
nexed to  the  will ;  and  there  was  nothing  in  the  codicil  which 
showed  any  intent  in  the  testator  to  republish  the  will..  This 
doctrine  has  not,  however,  been  assented  to  ;  but  that  established 
in  Archerly  v.  Vernon  was  held,  in  the  following  case,  to  be  the 
better  one.  (b) 

8.  A  testator,  by  a  will  duly  executed,  devised  all  his  estates 
in  the  county  of  Kent,  that  he  might  die  seised  or  possessed  of, 
to  trustees,  upon  trust  to  sell  them  to  pay  his  debts,  and  then  to 
apply  the  remaining  produce  to  various  purposes.  Afterwards 
he  purchased  other  lands  in  Kent,  subject  to  a  mortgage,  and 
covenanted  in  the  purchase-deed  to  pay  the  mortgage-money ; 

and  gave  a  bond  to  indemnify  the  vendor.  By  a  codicil, 
117  *   he  *  made  some  slight  alterations  in  his  will,  and  declared 

that  he  ratified  and  confirmed  it.  The  codicil  was  begun 
upon  the  last  sheet  of  the  will,  and  finished  upon  another  sheet, 
and  was  executed  in  the  presence  of  two  witnesses.  He  after- 
wards made  another  codicil,  which  he  began  upon  the  last 
sheet  of  the  first  codicil,  and  finished  upon  another  sheet ;  and 
which  was  executed  in  the  presence  of  three  witnesses.  By  the 
second  codicil  he  revoked  a  bequest  of  five  shillings  a  week  given 
by  the  will  to  his  father,  and  another  legacy ;  and  instead  of  the 
latter,  gave  the  legatee  one  moiety  of  two  leasehold  houses  ;  and 
concluded  thus  :  —  "In  witness  whereof,  I  the  said  testator  have 
to  this  my  writing,  contained  in  this  and  part  of  the  said  sheet 

(o)  Amb.  93.    Gibson  v.  Montfort,  1  Vez.  492. 
(6)  Att.- General  v.  Downing,  Amb.  571. 


devised  the  residue  to  his  son,  afterwards  purchased  copyholds,  which  he  surren- 
dered to  the  use  of  his  will,  and  by  a  codicil  devised  them  to  his  son  in  fee  ; — it 
was  held  a  republication  of  the  will,  so  as  to  subject  these  copyholds  to  the  payment 
of  his  debts.  Rowley  v.  Eyton,  2  Mer.  128  ;  and  see  Williams  v.  Goodtitle,  10  B.  & 
C.  895. 
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of  paper,  which  I  declare  to  be  a  further  codicil  to  my  said  last 
will  and  testament,  and  which  is  to  be  accepted  and  taken  as 
part  thereof,  set  my  hand  and  seal ;  that  is  to  say,  my  hand  at 
the  bottom  of  the  said  preceding  sheet,  and  my  hand  and  seal  to 
this  last  sheet  thereof,'  this  28th  October,  1788,  in  the  presence  of 
three  witnesses."  (a) 

The  question  was,  whether  the  second  codicil  was  a  republica- 
tion of  the  .will,  so  as  to  pass  to  the  trustees  lands  purchased 
after  the  date  of  the  will. 

Lord  Commissioner  Eyre  delivered  the  opinion  of  the  Court, 
and  said,  that  upon  looking  into-the  cases  of  Acherly  v.  Vernon,  (b) 
and  the  Attorney- General  v.  Downing,  (c)  the  question,  if  it 
was  not  to  be  considered  as  determined,  and  so  determined 
as  that  the  Court  could  hardly  consider  itself  at  liberty  to  review 
it,  would  be  a  question  of  great  difficulty ;  for  it  seemed  to  him 
that  those  two  cases  were  in  direct  opposition  to  each  other. 
The,  latter  was  determined  by  a  very  able  Judge,  and  having 
the  former  before  him,  which  increased  the  difficulty.  But  it 
seemed  to  him  upon  the  best  consideration,  that  the  former  case 
was  so  determined,  and  was  of  such  authority,  that  every  thing 
must  yield  to  it.  The  principle,  that  a  codicil  attested  by  three 
witnesses  shall  be  a  republication,  seemed  intelligible  and  clear,  (d) 
The  testator's  acknowledgment  of  his  former  will,  considered  as 
his  last  will,  at  the  execution  of  the  codicil,  if  not  directly  ex- 
pressed in  that  instrument,  must  be  implied  from  the  nature  of 
the  instrument  itself;  because,  by  the  nature  of  it,  it  supposes  a 
former  will,  refers  to  it,  and  becomes  part  of  it ;  and  being  at- 
tested by  three  witnesses,  his  implied  declaration  and 
*  acknowledgment  seems  also  to  be  attested  by  three  wit-  *  118 
nesses.  Before  the  statute,  it  was  no  part  of  the  essence 
of  the  obligation,  that  the  will  should  be  reexecuted ;  any  thing 
that  expressed  the  testator's  intention,  that  the  will  should  be 
considered  as  of  a  subsequent  date,  was  sufficient.  Since  the 
statute,  reexecution  of  the  will  was  not  necessary ;  nothing  more 
was  required  than  a  writing,  according  to  the  provisions  of  the 
statute,  expressing  that  intent.  Therefore  Lord  Hardwicke  might 
well  say,  (e)  he  saw  no  great  difference  between  the  words  —  "  I 

(a)  Barnes  v.  Crowe,  1  Ves.  486.    4  Bro.  C.  C.  2.    Gordon  v.  Ld.  Reay,  6  Sim.  274, 

(b)  Ante,  §  4.  (c)  Ante,  §  7. 
(if)  Goodtitle  v.  Meredith,  2  Mau.  &  Sel.  5.                           (e)  Amb,  97. 
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desire  this  codicil  may  be  a  part  of  my  will ;"  and  the  words, — 
"  I  republish  it,"  which  it  was  there  admitted  would  have  done. 
In  the  Attorney- General  v.  Downing,  Lord  Camden  supposes  a 
particular  intent  to  republish  ought  to  appear ;  and  that  annexa- 
tion, or  particular  expressions  in  the  codicil,  would  demonstrate 
that  intention.  If  that  was  necessary,  not  only  Lord  Hardwicke's 
opinion  could  not  stand,  but  neither  could  Acherly  v.  Vernon,  for 
there  was  no  particular  intent  to  republish ;  but  the  .testator  [in 
the  codicil]  referred  to  his  will,  made  alterations,  and  gave  suffi- 
cient demonstration,  that  when  making  and  executing  the  codicil, 
he  considered  the  will  as  his  will,  and  from  that  a  republication 
was  implied  ;  but  it  was  not  particularly  in  his  thoughts,  to  do 
any  formal  act  of  republication.  Upon  considering  these  cases, 
he  confessed  he  inclined  to  stand  upon  the  general  proposition, 
stated  by  Lord  Hardwicke,  to  show  that  the  will,  in  the  case 
before  them,  was  republished.  This  case  had  auxiliary  circum- 
stances, which  might  seem  to  bring  it  within  the  Attorney- Gen- 
eral v.  Downing ;  for  the  testator  expressly  declared,  by  the  orig- 
inal will,  that  he  meant  it  to  operate  upon  all  the  lands  whereof 
he  should  die  seised  or  possessed.  If  he  had  not  actually  incor- 
porated them  together,  he  had  inseparably  annexed  the  codicil  to 
the  will,  not  by  a  wafer  or  wrapper,  or  any  thing  dehors  the  in- 
strument, but  by  what  he  called  internal  annexation ;  and  that 
of  such  a  kind,  that  all  the  papers,  taken  together,  might  be  con- 
sidered as  published,  when  the  codicil  was  executed.  But  he 
was  afraid  to  rely  upon  these  circumstances,  for  fear  of  intrench- 
ing upon  the  statute,  by  raising  evidence  out  of  circumstances  in 
their  nature  parol ;  the  general  ground  was  safer  and  better. 

It  was  decreed  that  the  codicil  operated  as  a  republication  of 
ihe  will. ' 


1  Where  three  codicils,  of  different  dates,  were  indorsed  on  the  -will ;  the  first  two 
referring  to  lands  mentioned  in  the  will,  disposing  of  after-acquired  lands  according 
to  directions  already  contained  in  the  will,  and  appointing  new  executors,  but  at- 
tested by  only  two  witnesses ;  and  the  third,  which  was  attested  by  three  witnesses, 
only  appointing  a  new  executor  in  the  place  of  one  named  in  the  second  codicil ;  it 
was  held,  that  the  last  codicil,  which  was  duly  executed,  and  referred  to  the  second, 
was  a  republication  of  the  will  and  the  second  codicil ;  but  upon  the  question  whether 
it  also  operated  as  a  republication  of  the  first  codicil,  to  which  it  did  not  expressly 
allude,  the  learned  Judges  said  there  might  be  some  doubt.  Guest  v.  Willasey,  2  Bing. 
429  ;  TJtterton  v.  Robins,  1  Ad.  &  El.  423  ;  S.  P.  Mooers  v.  White,  6  Johns.  Ch.  375. 
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*9.  The   doctrine,  laid  down  by   Lord    Commissioner     *119 
Eyre  in  the  preceding   case,  was   confirmed  by   Sir  W. 
Grant,  M.  R.  in  the  following  one. 

10.  Mr.  Pigott  made  his  will,  duly  attested,  by  which  he  de- 
vised all  his  real  estates  to  trustees,  upon  several  trusts.  The 
testator  made  two  codicils  to  his  will,  which  only  related  to  per- 
sonal estate,  but  were  duly  attested ;  the  second  of  which  con- 
tained these  words,  —  "  To  be  annexed  to  my  last  will  and  testa- 
ment, and  made  part  thereof,  to  all  intents  and  purposes."  The 
testator  had  purchased  a  real  estate  prior  to  the  making  of  the 
second  codicil ;  and  the  question  was,  whether  that,  codicil  oper- 
ated as  a  republication  of  the  will,  so  as  to  pass  that  estate,  (a) 

Sir  W.  Grant,  M.  R.  after  stating  the  preceding  cases,  said,  the 
Lords  Commissioners  in  Barnes  v.  Crowe,  appeared  to  have  held, 
that  in  Acherley  v.  Vernon,  it  was  established,  that  every  codicil 
duly  attested  ought  to  be  held  a  republication,  and  to  have 
adopted  and  acted  upon  that  rule  in  that  case ;  their  opinion 
seemed  to  be,  that  the  codicil  was  incorporated  in  the  will.  The 
general  proposition,  referred  to  by  Lord  Commissioner  Eyre,  was, 
that  the  execution  of  a  codicil  should  in  all  cases  be  an  implied 
republication.  Lord  Commissioner  Eyre  stated  the  particular 
circumstances  in  that  case,  amounting  to  what  he  called  internal 
evidence  of  annexation;  the  first  codicil,  which  was  not  duly 
executed,  was  begun  upon  the  last  sheet  of  the  will,  and  the 
codicil  duly  attested  was  begun  upon  the  last  sheet  of  that  codi- 
cil. But  Lord  Commissioner  Eyre  inclined  to  think  annexation 
could  have  no  effect,  and  abandoned  that  ground,  for  fear  of  in- 
trenching upon  the  statute,  by  raising  evidence  out  of  circum- 
stances in  their  nature  parol ;  and  took  the  general  ground,  as 
safer  and  better.  Undoubtedly,  therefore,  that  case  was  deter- 
mined upon  that  general  ground.  It  would  be  impossible,  with- 
out contradicting  that  case,  which  as  it  laid  down  a  general  rule, 
he  had  no  disposition  to  do,  to  determine  in  this  case  against  the 
republication :  except  the  single  circumstance  of  annexation, 
which  Lord  Commissioner  Eyre  laid  out  of  the  question,  there 
was  no  substantial  difference  between  that  case  and  this.  That 
afforded  a  certain  rule ;  and  if  he  departed  from  that,  it  would 

(a)  Pigott  v.  Waller,  7  Ves.  98.    Goodtitle  v.  Meredith,  2  M.  &  S.  5.    Hulme  v.  Heygate, 
1  Mer.  285. 
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only  be  to  set  every  thing  loose  again,  and  not  to  get  back  to 
what  he  thought  the  better,  the  old  rules,  for  then  Acherly  v. 
Vernon  would  be  in  the  way.  He  was  therefore  disposed, 
*  120  from  *  the  convenience  of  adhering  to  settled  rules,  and 
deference  to  former  decisions,  to  hold  the  codicil  a  repub- 
lication.    And  decreed  accordingly,  (a)1 

11.  In  a  subsequent  case,  Sir  W.  Grant  said,  that  though  a 
codicil  had  the  effect  of  republishing  the  will,  and  making  it 
speak  as  at  the  time  of  the  republication ;  yet  that  where  a  power 

#was  executed  by  a  will,  but  afterwards  discharged,  and  a  new 
power  created,  a  subsequent  codicil  would  not,  by  the  mere  effect 
of  republishing  the  will,  be  an  execution  of  the  power,  (b) 

12.  But  where  the  effect  of  a  codicil  is  expressly  confined  to  the 
lands  devised  by  the  will,  to  which  it  is  annexed;  it  does  not 
operate  as  a  republication  of  such  will,  so  as  to  make  it  pass 
after-purchased  lands,  (c) 

13.  G.  Bowes  devised  all  his  freehold  and  copyhold  lands  to 
trustees,  upon  certain  trusts ;  he  afterwards  purchased  other 
lands,  and  then  made  a  codicil,  whereby,  after  reciting  that  he 
had  devised  all  his  freehold  and  copyhold  lands  to  trustees,  he 
revoked  the  same,  so  far  as  related  to  two  of  the  trustees  named 

(a)  Walpole  v.  Cholmondeley,  7  Term  E.  138.    3  Ves.  402. 

(6)  Holmes  v.  Coghill,  7  Ves.  499.  (c)  (Supra,  §  3,  note.) 


*In  Haven  v.  Foster,  14  Pick.  534,  the  preceding  cases  were  reviewed,  andrthe 
general  doctrine  as  to  the  effect  of  the  codicil  in  republishing  a  will,  was  deduced  from 
them  by  the  Court  in  the  following  terms :  —  "  We  take  the  rule,  settled  by  the  author- 
ities, to  be  this,  that  prima  facie,  the  execution  of  a  codicil  to  a  will  of  lands,  so  exe- 
cuted itself  as  to  be  capable,  within  the  statute,  of  passing  lands,  is  a  republication  of 
such  original  will ;  and  that  this  is  more  especially  and  unequivocally  the  case,  where 
the  codicil  contains  words  declaring  and  confirming  the  original  will  to  be  in  force, 
either  in  whole,  or  so  far  as  it  is  not  altered  or  revoked  by  the  codicil  itself;  that  the 
effect  of  such  republication  is,  to  make  the  will  operate  in  the  same  manner,  as  if  exe- 
cuted at  the  time  of  such  republication,  unless  a  special  intent  is  manifest  in  the  codi-( 
cil,  to  restrain  such  operation  and  give  it  a  less  extensive  effect ;  and  that  where  the 
will  contains  a  residuary  clause,  or  words  of  general  description,  sufficient  to  embrace 
all  or  any  particular  description  of  real  estate,  of  which  the  devisor  is  seised,  the  effect 
of  such  republication  is,  to  make  the  will  take  effect  and  operate  upon  and  pass  any 
real  estate  falling  within  such  description,  which  may  have  been  purchased  by  the 
testator,  after  the  date  of  the  will,  and  before  the  republication,  unless  there  is  a  mani- 
fest intent,  expressed  in  the  codicil  itself,  to  confine  the  operation  of  the  will  thus  re- 
published, to  the  same  estate  which  the  testator  held,  and  upon  which  the  will  operated, 
at  the  period  of  its  first  execution."    See  14  Pick.  543,  544. 
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in  his  will,  and  devised  his  said  lands,  &c.  to  the  other  trustees 
upon  the  same  trusts  ;  and  concluded  by  declaring  the  codicil  to 
be  part  of  his  will,  (a) 

Upon  a  case  sent  out  of  chancery,  for  the  opinion  of  the  Court 
of  King's  Bench,  Lord  Kenyon  said,  it  was  clear  that  a  codicil, 
confirming  a  will  of  lands  in  general  words,  would  pass  lands 
purchased  between  the  making  of  the  will  and  the  codicil.  But 
here  the  question  was,  whether  it  was  the  intention  of  the  devi- 
sor to  pass  by  the  codicil  any  thing  more  than  would  have  passed 
by  the  will  itself.  Now  what  was  this  case  ?  The  testator  gave 
all  his  real  and  copyhold  estates  to  several  trustees  by  his  will, 
in  words  sufficiently  comprehensive  to  carry  all  the  estates  of 
which  he  was  then  seised  ;  then  he  made  a  codicil  not  to  extend 
his  will,  but  only  to  revoke  so  much  of  it  as  vested  the  estates 
in  some  of  the  trustees,  whom  he  had  named  in  his  will ;  and 
then  he  gave  his  said  lands,  8fC.  that  is,'  those  lands  which  he  had 
before  given  by  his  will,  to  the  rest  of  the  trustees. 

The  Court  certified,  that  the  codicil  was  not  a  republication  of 
the  will,  so  as  to  extend  the  operation  of  the  will  to  the  real 
estates  purchased  after  the  will  was  executed ;  it  extended  to  the 
estates  devised  by  the  will,  and  no  further. 

*  The  Court  of  Chancery  decreed  accordingly.    And  on     *  121 
an  appeal  to  the  House  of  Lords,  the  decree  was  affirmed, 
with  the  concurrence  of  the   Judges ;  Lord  Thurlow  dissenting, 
and  holding  the  codicil  to  be  avrepublication.  (b) 

14.  In  the  case  of  Pigott  v.  Waller,  Sir  William  Grant  said, 
he  did  not  conceive  the  decision  in  Strathmore  v.  Bowes  to  be 
inconsistent  with  that  of  Barnes  v.  Crowe.  It  did  not  follow 
from  the  doctrine  in  the  latter  case,  that  if  it  distinctly  appeared 
upon  the  face  of  the  codicil  that  it  was  not  the  intention  to  re- 
publish the  will,  the  codicil  should  be  held  a  republication.  In 
Strathmore  v.  Bowes,  the  Court  held,  that  it  appeared  upon  the 
face  of  the  codicil  that  it  was  not  the  intention  to  pass  any  other 
lands  than  those  which  were  devised  by  the  will ;  it  would  have 
been  a  contradiction,  therefore,  to  make  it  pass  after-purchased 
lands,  (c) 

15.  Where  a  person  makes  a  will,  and  afterwards  revokes  it, 

(a)  Strathmore  v.  Bowes,  7  Term  E.  482.  (d)  2  Bos.  &  Pull.  600. 

(c)  1  Ves.  124.    See  also  Moneypenny  ».  Bristow,  2  Bus.  &  Myl.  117.J 
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by  making  another  will,  but  does  not  actually  cancel  the  first 
will,  the  cancelling  of  the  second  will  operates  as  a  republication 
of  the  first.1 

16.  A  person  made  a  will  in  1757,  and  another  in  1763.  The 
former  was  never  cancelled  ;  the  latter  was  cancelled  by  the  tes- 
tator himself.  Both  were  in  the  testator's  custody  at  the  time 
of  his  death ;  the  second  cancelled,  the  first  uncancelled.  The 
counsel  for  the  heir  at  law  contended,  that  the  second  will  re- 
voked the  first,  and  being  afterwards  cancelled,  the  testator  had 
died  intestate ;  and  cited  the  case  ex  parte  Hellier,  3  Atk.  798 ; 
where  Sir  George  Lee  determined,  that  the  execution  of  a 
second  will  was  a  revocation  of  a  first,  though  the  second  was 
afterwards  cancelled ;  and  that  the  cancelling  the  second  did  not 
set  up  the  first ;  which  was  the  same  point,  only  that  it  was  per- 
sonal property,  (a) 

Lord  Mansfield  said,  that  with  regard  to  the  case  ex  parte 
Hellier,  Mr.  Atkyns  only  reported  what  passed  in  Chancery : 
there  might  be  other  circumstances  appearing  to  the  Ecclesiastical 

(a)  Goodright  v.  Glazier,  4  Burr.  2512. 


1  The  rule,  that  where  the  latter  of  two  inconsistent  wills  is  subsequently  revoked, 
cancelled,  or  destroyed,  the  former  will,  if  it  remains  entire,  is  thereby  restored  "to  its 
original  position  and  validity,  though  formerly  in  full  force,  has  of  late  been  greatly 
modified,  if  not  wholly  abandoned,  in  the  Ecclesiastical  Courts ;  and  the  question  is 
now  regarded  as  open  for  decision  either  way,  according  to  the  circumstances.  Usticke 
v.  Bawden,  2  Add.  116  ;  James  v.  Cohen,  3  Curt.  770.  And  see  Boudinot  v.  Bradford, 
2  Dall.  266,  268 ;  Bohanon  v.  Walcott,  1  How.  Mis.  R.  336  ;  [Flintham  v.  Bradford, 
10  Barr.  82.]  Suffering  the  first  will  to  remain  entire,  and  preserving  it,  and  allowing 
it  to  survive  him,  have  been  regarded  as  proofs  of  the  testator's  intention  that  it  should 
remain  in  force.  Taylor  v.  Taylor,  2  Nott  &  McC.  482.  And  see  4  Kent,  Comm. 
531 ;  1  Jarm.  on  Wills,  [124]  Perkins's  ed.;  2  Greenl.  Evid.  4  683,  and  cases  there 
ci  ted. 

In  England,  the  question  is  now  settled  by  stat.  1  Vict.  c.  26,  §  22,  by  which  it  is 
enacted,  that  no  will,  once  revoked,  shall  be  revived,  otherwise  than  by  the  reexecution 
thereof,  or  by  a  codicil,  duly  executed,  showing  an  intention  to  revive  it. 

In  the  statutes  of  New  York,  it  is  enacted,  -that  "If,  after  the  making  of  any  will,  .the 
testator  shall  duly  make  and  execute  a  second  will,  the  destruction,  cancelling,  or  revo- 
cation of  such  second  will,  shall  not  revive  the  first  will,  unless  it  appear  by  the  terms 
of  such  revocation  that  it  was  his  intention  to  revive  and  give  effect  to"  his  first  will,  or 
unless,  after  such  destruction,  cancelling,  or  revocation,  he  shall  duly  republish  his  first 
will."  N.  Y.  Rev.  St.  Vol.  II.  p.  126,  $  45,  (3d  ed.)  A  similar  provision  is  found  in 
the  Revised  Statutes  of  Ohio,  1841,  ch.  129,  §  42 ;  and  of  Indiana,  1843,  ch.  30,  $  30 ; 
and  of  Missouri,  1845,  ch.  185,  §  14  ;  and  of  Arkansas,  1837,  ch.  157,  §  15. 
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Court  which  might  amount  to  a  revocation  of  a  will  of  personal 
estate.  Here  the  intention  of  the  testator  was  plain  and  clear. 
A  will  was  ambulatory  till  the  death  of  the  testator.  If  the  tes- 
tator let  it  stand  till  he  died,  it  was  his  will ;  if  he  did  not  suffer 
it  to  do  so,  it  was  not  his  will.  Here  he  had  two  ;  he  had  can- 
celled the  second ;  it  had  no  effect,  no  operation ;  it  was 
*as  no  will  at  all,  being  cancelled  before  his  death;  but  *122 
the  former,  which  was  never  cancelled,  stood  as  his  will. 

Mr.  Justice  Yates  said,  a  will  had  no  operation  till  the  death 
of  the  testator ;  the  second  will  never  operated,  it  was  only  in- 
tentional ;  the  testator  changed  his  intention  and  cancelled  it. 
If,  by  making  the  second,  the  testator  intended  to  revoke  the 
former,  yet  that  revocation  was  itself  revokable,  and  he  had  re- 
voked it.  (a) 

17.  [  And  notwithstanding  the  second  will,  which  is  cancelled, 
contains  an  express  clause  revoking  the  first  will,  such  first  will 
will  be  reestablished  by  cancelling  the  second.  A  contrary  opin- 
ion appears  to  have  formerly  prevailed,  but  it  is  not  easy  to  dis- 
cover any  sound  reason  why  effect  should  be  given  to  that  clause 
in  the  cancelled  will  which  revokes  the  prior  will,  while  all  the 
rest  of  the  cancelled  will  is  rendered  nugatory.] 

18.  But  where  a  person,  having  made  a  new  will,  cancelled  the 
former  one,  and  afterwards  cancelled  the  latter  will ;  it  was  held 
that  this  did  not  amount  to  a  republication  of  the  former  will ;  for 
where  a  will  was  once  cancelled,  nothing  but  a  reexecution  of  it 
would  amount  to  a  republication,  (b) J 

19.  N.  Newenden  made  a  will  in  1759,  of  which  he  executed  a 
duplicate,  and  gave  it  to  another  person  :  he  made  a  second  will 
in  1761,  at  which  time  he  cancelled  one  of  the  copies  of  his. 
first  will,  by  tearing  off  the  seal.     After  the  testator's  death,  both 

(a)  Utterson  v.  Utterson,  3  Ves.  &  Bea.  122. 

(6)  Harwood  v.  Goodright,  Cowp.  92.    1  Pow.  Devis.  528,  note  by  Jarman,  and  the  cases 
there  cited. 


1  It  is  not  necessary  that  the  testator,  in  such  case,  should  sign  the  will  again  ;  but  it 
is  sufficient  if  he  expressly  acknowledges  the  signature  to  be  his  own,  and  declares  his 
intent  then  to  republish  it  as  his  last  will,  in  presence  of  the  number  of  witnesses  re- 
quired by  law;  they  attesting  the  same.  Supra,  ch.  §  7-50;  Witter  v.  Mott,  2  Conn. 
K.  67  ;  Musser  v.  Curry,  3  Wash.  481 ;  Reynolds  v.  Shirley,  7  Ham,  79;  Jackson  v. 
Potter,  9  Johns.  312. 
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the  first  and  second  wills  were  found  together  in  a  paper,  can- 
celled ;  and  the  duplicate  of  the  first  will  was  found  uncancelled* 
in  the  testator's  room,  among  other  papers.  It  was  determined 
that  the  testator  had  died  intestate  ;  for  the  cancelling  the  copy 
which  the  testator  had  in  his  possession,  of  the  first  will,  was  a 
cancelling  of  the  duplicate;  and  therefore,  at  the  time  of  making 
the  second  will,  the  first  was,  upon  every  principle  of  law,  most 
clearly  revoked,  and  could  never  be  set  up  again,  but  by  a  re- 
execution,  (a) 

20.  A  surrender  of  a  copyhold  to  the  use  of  a  person's  will,  may 
be  worded  in  such  a  manner  as  to  operate  as  a  republication  of  a 
former  will,  so  as  to  make  the  copyhold  pass  by  such  will. 

21.  A  person  having  made  his  will,  and  devised  all  his  free- 
hold and  copyhold  estates  to  several  uses,  afterwards  purchased 
other  copyhold  lands,  which  he  surrendered  thus  :  "  To  the  uses 
declared  or  to  be  declared  in  and  by  his  last  will  and  testa- 
ment." (b) 

The  Court  of  Chancery  directed  a  case  to  be  sent  to 
123  *  ihe  Court  of  *  King's  Bench,  whether  the  after-purchased 
copyholds  passed  by  the  will. 
Lord  Mansfield  said,  when  a  man  republishes  his  will,  the 
effect  is,  that  the  terms  and  words  of  the  will  should  be  construed 
to  speak  with  regard  to  the  property  he  is  seised  of  at  the  time 
of  the  date  of  the  republication  ;  just  the  same  as  if  he  had  such 
additional  property  at  the  time  of  making  his  will.  Therefore, 
if  one  devises  lands  by  the  name  of  B,  C,  and  D,  and  purchases 
new  lands,  and  republishes  his  will,  the  republication  does  not 
concern  such  new  lands,  because  the  will  speaks  only  of  the  par- 
.  ticular  lands,  B,  C,  and  D.  But  if  the  testator  in  his  will  says, 
"  I  give  all  my  real  estate ; "  a  republication  will  affect  such 
newly-purchased  lands,  because  it  is  then  the  same  as  if  the  tes- 
.tator  had  made  a  new  will.  Apply  this  rule  to  the  case  of  a  sur- 
render, and  I  am  of  opinion  that  the  surrenderer  may  express 
himself  so  as  to  make  it  relate  to  a  will  actually  made ;  and  that 
the  copyhold  lands  so  surrendered  will  pass  by  it.  Suppose  a 
testator,  seised  of  copyhold  lands,  makes  his  will  without  a  sur- 

(a;  Burtonshaw  v.  Gilbert,  Cowp.  49.  (James  v.  Marvin,  3  Conn.  E.  576.)  Pemberton 
v.  Pemberton,  13  Ves.  290. 

(b)  Heylyn  v.  Heylyn,  Cowp.  130.  1  Walk.  Cop.  128.  (And  see  Doe  v.  Davy,  Cowp. 
158.     Lofft,  749.    2  Doug.  716,  n.) 
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render ;  if  he  afterwards  surrender  them  to  the  use  of  his  will, 
such  surrender  will  clearly  make  his  will  good,  and  is  effectual 
to  pass  them ;  because  it  only  obviates  the  mode  and  form  of 
conveyance;  What  has  the  testator  done  here  ?  Having  made 
his  will,  and  declared  his  lands  to  uses,  he  surrenders  his  newly- 
purchased  copyholds  to  the  uses,  intents,  and  purposes  declared, 
or  to  be  declared,  in  his  will.  It  is  precisely  the  same  thing  as 
if  he  had  said,  "  And  whereas  I  have  made  a  will  so  and  so,  and 
devised  all  my  lands  to  I.  S.  to  such  and  such  uses ;  I  mean  these 
newly-purchased  lands  should  pass  to  the  same  uses." 

The  Court  certified,  that  the  surrender  did,  by  express  reference 
to  the  uses  declared  by  the  will,  adopt  and  apply  the  words  of 
the  will  to  the  copyhold  lands,  as  if  the  testator  had  been  seised 
thereof  at  the  time  of  making  the  said  will ;  and  therefore  they 
were  subject  to  the  same  uses,  to  which  all  the  testator's  copy- 
hold-lands were  devised,  (a) 

(a)  Att.-Gen.  v.  Vigor,  8  Ves.  256. 
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CHAP.  vin. 


OF   VOID   DEVISES. 


Sect.     2.  Devise  to  the  Heir  at  Law. 
5.  Though  charged  with  Debts. 
9.  The  Devisee  must  have  been 
sole  Heir. 
11.  A  difference  in  the  Estate 
rendered  the  Devise  good. 
18.  Devises  to  Charitable  Uses. 


Sect.  21. 
23. 

36. 

39. 
42. 


Where  there  has  been  Fraud. 
Where  the  Devisee  dies  before 

the  Devisor. 
The  Estate  descends  to   the 

Heir. 
Where  the  Devise  is'  uncertain. 
Or  the  Devisee  disagrees. 


Section  1.  Devises  are  in  some  cases  void  ab  initio;  as  where 
the  testator  devises  what  the  law  already  gives,  or  in  mortmain, 
or  where  any  fraud  has  been -practised  on  the  testator;  and  de- 
vises are  also  void  where  they  are  totally  uncertain. 

2.  With  respect  to  the  first  sort  of  devises  that  are  void  ab 
initio,  it  is  a  rule  of  law,1  that  where  a  testator  makes  the  same 
disposition  of  his  estate  as  the  law  would  have  done,  if  he  had 
been  silent,  the  will,  being  unnecessary,  is  void.  If  therefore,  a 
person  devises  his  lands  to  his  heir  at  law,  in  fee,  it  is  a  mere 
nullity,  and  the  heir  will  take  by  descent,  as  his  better  title ;  for  the 
descent  strengthens  the  title  by  taking  away  the  entry  of  those 
who  might  have  a  right  to  the  lands ;  whereas,  if  the  heir  took 
by  the  devise,  he  was  then  only  in  by  purchase.  And  this  rule 
applies  to  wills  made  in  pursuance  of  powers,  as  well  as  to  de- 
vises deriving  their  effect  from  the  Statute  of  Wills,  (a) 

3.  Thus,  where  a  person  devised  lands  to  his  wife  for  life, 
remainder  in  fee  to  I.  S.  who  was  his  heir  at  law,  it  was  a  void 
devise  as  to  the  remainder ;  because  the  reversion  would  have 
descended  to  I.  S.  after  the  determination  of  the  particular  es- 
tate, (b) 

4.  The  same  rule  is  applied  to    copyholds ;    and  therefore  a 

(a)  (Parsons  v.  Winslow,  6  Mass.  169.)    Tit.  29,  c.  1,  s.  7.    Tit.  32,  c.  17. 

(b)  Bashpool's  case,  2  Leon.  101.    Hurst  v.  Winchelsea,  1  Bl.  R.  187. 


1  Altered  in  England  by  stat.  3  &  4,  u.  106.     See  infra,  §  17. 
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surrender  *  of  a  copyhold  to  the  use  of  a  will,  and  a  de-     *  125 
vise  thereof  to  the  heir  at  law,  will  not  give  the  devisee  an 
estate  by  purchase,  (a) 

5.  Although  the  devisor  charges  his  estate  with  the  payment  of 
his  debts,  or  with  portions  to  his  younger  children,  yet  if  he 
afterwards  ((►vises  the  estate  to  his  heir  at  law  in  fee,  the  devise 
will  be  void,  and  the  heir  at  law  will  take  by  descent,  (b) 

6.  A  person  devised  to  each  of  his  younger  children  ,£20  when 
they  attained  the  age  of  twenty-one  years,  and  devised  all  his 
estates  to  his  eldest  son,  to  hold  to  him  and  his  heirs,  upon 
condition  that  he  should  pay  to  his  other  children  the  said  sums 
appointed  to  them  ;  and  if  he  did  not  pay  the  same,  then  the 
lands  to  go  to  the  younger  children  and  their  heirs.  Adjudged 
that  the  eldest  son  took  by  descent,  (c) 

7.  A  person,  seised  in  fee,  devised  lands  to  his  wife  for  life,  and 
after  her  decease,  to  his  next  heir  at  law,  and  to  his  or  her  heirs; 
provided  such  heir  should  pay  £1,000  to  such  person  or  persons 
as  his  wife  should  appoint.  It  was  resolved,  that  the  heir  took 
by  descent,  and  not  by  the  will.  And  it  would  be  mischievous 
if  every  little  legacy  should  alter  the  course  of  descent,  upon 
which  the  heir  might  plead  to  the  obligation  of  the  ancestor,  riens 
per  descent,  (d) 

8.  In  an  action  of  debt  on  the  bond  of  the  father,  to  whom  the 
defendant  was  heir,  the  plea  was  riens  per  descent ;  the  fact  was, 
that  the  father  had  devised  his  lands  to  the  defendant,  charged 
with  debts ;  and  the  question  was,  whether  this  made  him  a 
purchaser.  The  Court  said,  that  a  charge  on"  the  estate  did  not 
alter  the  manner  of  the  heir's  taking  the  land.  A  devise  was  void, 
where  it  gave  the  same  estate  as  would  be  taken  by  descent. 
Judgment  for  the  plaintiff,  (e) 

9.  But  the  devisee  must  be  sole  heir  to  the  lands  devised ;  for 
if  he  was  only  one  of  the  heirs,  he  would  take  under  the  devise. 

10.  A.  B.  having  two  daughters,  one  of  them  had  issue  a  son, 
and  died.  A.  B.  devised  all  his  estate  to  this  son  of  his  daughter, 
in  fee ;  and  the  question  was  whether  the  son  should  take  all 

(a)  Smith  v.  Triggs,  1  Stra.  487.  (6)  Fearne's  Opin.  229. 

(c)  Haynsworth  v.  Pretty,  Cro.  Eliz.  833, 919.    Emerson  v.  Inchbird,  1  Ld.  Kaym.  728. 

(d)  Clark  v.  Smith,  Com.  E.  72. 

(c)  Allen  v.  Heber,  1  Black.  R.  22.    Chaplin  v.  Leroux,  5  M.  &  Sel.  11. 

VOL.   III.  14 


158       Title  XXXVIII.     Devise.     Ch.  VIII.  s.  10—14. 

by  this  devise,  or  one  moiety  by  descent,  and  the  other  by  devise ; 

for  there  could  not  be  a  descent  of  a  moiety  to  one  coparcener  as 
heir:  one  could  not  plead  a  descent  unifilice  et  *  cohmredi; 

126  *  but  it  was  a  descent  to  all.  It  was  resolved  that  the  grand- 
son took  by  devise,  (a) 

11.  Where,  however,  an  estate  is  devised  to  anwieir  at  law, 
different  in  point  of  quantity  from  that  which  he  would  take  by 
descent,  the  devise  will  prevail,  and  the  devisee  shall  take  under  it 

k  as  a  purchaser.  Thus,  it  is  laid  down  in  Plowden,  545,  that  if  a 
man  devises  his  lands  to  his  son  and  heir,  to  have  to  him  and  the 
heirs  of  his  body,  this  is  a  good  devise,  because  it  is  another 
estate  than  he  would  have  had  by  descent,  (b) 

12.  A  person  devised  to  his  eldest  son,  and  to  his  heirs  and 
assigns,  all  other  his  real  estate  not  before  devised  ;  nevertheless, 
in  case  he  should  die  without  issue,  not  having  attained  twenty- 
one,  then  from  and  immediately  after  his  death  under  age,  and 
without  issue,  unto  the  testator's  son  William.  Lord  Keeper 
Henley  was  of  opinion,  that  the  eldest  son  took  by  devise,  as 
having  under  the  will  a  different  estate  than  would  have 
descended  to  him;  the  one  being  pure  and  absolute, "the  ether 
not.  (c) 

13.  But  the  authority  of  the  preceding  c.ase  is  materially 
shaken,  if  not  overruled,  by  Doe  v.  Timins,  in  which  there  was  a 
devise  to  the  heir  at  law  in  fee,  with  an  executory  devise  over,  in 
case  he  did  not  attain  twenty-one  years;  the  Court  of  K.  B.  held, 
that  this  did  not  alter  the  quality  of  the  estate,  which  he  would 
otherwise  have  taken  as  heir,  and  that  he  therefore  took  by  de- 
scent, and  not  by  purchase,  (d) 

14.  A  difference  in  the  quality  of  the  estate  will  also  give  effect 
to  the  devise.  Thus  in  Mich.  37-38  Eliz.,  Lord  Coke,  who  was 
then  Attorney- General,  demanded  of  the  Court  of  King's  Bench 
their  opinion  on  this  case.  A  man  having  two  daughters,  being 
his  heirs,  devised  his  lands  to  them  and  their  heirs,  and  died. 
Whether  they  should  take  as  joint  tenants  by  the  devise,  or  as 
coparceners  by  descent?  And  all  the  Justices  held  clearly,  that 
they  should  have  it  as  joint  tenants ;  for  the  devise  gave  it  to 

(a)  Beading  v.  Royston,  1  Salk.  242.    2  Ld.  Eaym.  829.     Com.  R.  123. 
(i)  Swaine  v.  Burton,  15  Ves.  371.    Infra,  c.  12. 

(c)  Scott  v.  Scott,  Amb.  383.    1  Eden,  458. 

(d)  Doe  v.  Timins,  1  Barn.  &  Aid.  530.     See  also  Chaplin  v.  Leroux,  5  M.  &  Sel.  14. 
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them  in  another  degree  than  the  common  law  would  have  given 
it.  (a) 

15.  In  a  formedon  in  the  descender,  brought  by  A,  B,  and  C,  of 
lands  in  gavelkind,  the  warranty  of  the  ancestor  was  pleaded  in 
bar  against  them,  upon  which  they  were  at  issue,  if  assets  by 
descent.  It  was  found  by  verdict,  that  the  father  of  the  demand- 
ant was  seised  in  fee  of  the  lands,  being  of  the  nature  of 

*  gavelkind,  and  devised  the  same  to  the  demandants,  *127 
being  his  heirs  by  the  custom,  and  to  their  heirs,  equally 
to  be  divided  amongst  them.  And  if  the  demandants  should  be 
accounted  to  be  in  of  the  lands  by  descent,  or  devise,  was  the 
question  ;  for  if  by  devise,  then  they  should  not  be  assets.  The 
Court  was  of  opinion  that  they  were  in  by  the  devise  ;  because 
they  took  as  tenants  in  common.  (6) 

16.  In  an  opinion  of  Mr.  Fearne,  which  has  been  printed,  he 
says,  that  a  devise  to  the  heir  and  another,  as  tenants  in  com- 
mon, will  not  prevent  the  heir's  taking  his  moiety  by  descent. 
For  suppose  a  testator  devises  a  moiety,  or  any  other  undivided 
share  of  his  real  estate,  to  a'  stranger,  making  no  disposition  of 
all  the  remaining  undivided  share,  such  remaining  share  would 
of  course  descend  to  his  heir  at  law,  and  he  must  hold  it  in 
common  with  the  devisee  of  the  undivided  share  devised.  It 
was  clear,  therefore,  that  an  heir  might  take  by  descent,  as  tenant 
in  common  with  a  devisee,  an  undivided  part  of  the  estate  of 
which  his  ancestor  was  solely  seised :  and  it  appeared  to  be 
immaterial  whether  the  share  he  so  takes  is  expressly  devised  to 
him,  or  left  unnoticed  by  the  will :  for  if  expressly  devised,  he 
takes  it  in  common ;  and  if  not  noticed,  he  takes  it  in  the  same 
manner :  and  a  devise  to  two  or  more  as  tenants  in.  common  is 
in  effect  a  devise  of  one  undivided  part  to  one,  and  of  another 
undivided  part  to  the  other.  So  that  under  such  a  devise  to  an 
heir  and  a  stranger,  as  tenants  in  common,  the  heir  takes  as  if 
one  undivided  moiety  were  devised  to  the  stranger,  and  the  resi- 
due to  himself;  that  is,  in  the  same  manner  as  if  no  disposition 
at  all  of  such  residue  had  been  expressed  in  the  will,  in  which 
case  he  would  have  taken  by  descent ;  and  therefore,  the  same 
estate  being  devised  to  him  in  such  residue,  as  he  would  have 
taken  by  descent,  the  general  rule  respecting  devises  to  an  heir 
extends  to  it.  (c) 

*  (a)  Cro.  Eliz.  431.        (J)  Bear's  case,  1  Leon.  112.        (c)  Fearne's  Opin.  128.    Infra,  o.  16. 
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17.  [But  the  rule  of  law  discussed  in  the  preceding  sections  of 
this  chapter,  is  now  only  applicable  to  devises  in  wills  of  tes- 
tators dying  previously  to,  or  on  the  31st  day  of  December,  1833 ; 
for  now,  by  the  fourth  section  of  the  stat.  3  &  4  Will.  IV.  c.  106, 
it  is  enacted,  that  when  any  land  shall  have  been  devised  by  any 
testator,  who  shall  die  after  the  above  day,  to  the  heir  of  such 
testator,  such  heir  shall  be  considered  to  have  acquired  the  land 

as  a  devisee,  and  not  by  descent.] 
128  *  *  18.  In  consequence  of  the  statute  9  Geo.  II.  c.  36, 
which  has  been  already  stated,  all  devises  and  bequests 
of  lands  and  tenements,  or  of  <any  sums  of  money  to  be  laid  out 
in  the  purchase  of  lands  and  tenements,  for  any  charitable  uses 
whatsoever,  are  void,  (a)  "(• ] 

19.  A  devise  was  held  by  Lord  Northington  to  be  void,  being 
proved  to  be  upon  a  secret  trust  for  a  charity ;  conveyances  having 
been  made  by  the  devisees,  and  the  trust  declared,  though  they 
denied  by  their  answer  having  made  any  promise,  (b) 

20.  In  another  case,  before  the  same  Judge,  where  there  was  a 
devise  by  will,  attested  by  three  witnesses,  to  A,  B,  and  C,  and  the 
heirs  of  the  survivor ;  the  bill  stated,  that  it  was  upon  a  secret 
trust  for  a  charity,  declared  by  an  instrument,  executed  at  the 

(o)  Tit.  32,  o.  2,  s.  35,  et.  seq.  sup.  p.  16,  note.        (A)  Edwards  v.  Pike,  1  Eden,  K.  26?. 

[t  A  devise  accompanied  with  a  desire  that  the  devisee  would  convey  to  some  chari- 
table use  (the  will  afterwards  limiting  an  estate  for  life  to  the  devisee)  was  held  void  in 
toto.    Doe  v.  Wrighte,  2  Bar.  &  Aid.  710. — Note  to  former  edition.] 

1  This  statute,  as  Chancellor  Kent,  observes,  was  not  in  any  sense  a  mortmain  act ; 
but  its  sole  object  was  to  protect  persons  in  extremis  from  imposition.  4  Kent,  Comm. 
507,  note.  The  reasons  which  induced  its  passage,  in  England,  have  long  since  in 
great  measure  ceased ;  and  in  this  country  their  existence  has  ever  been  rather 
imaginary  than  real.  The  policy  of  such  enactments,  even  in  England,  has  been 
severely  questioned  by  Mr.  Jarman,  in  his  Treatise  on  Wills,  Vol.  I.  p.  21 1,  note  ;  and 
his  observations  apply  here  with  augmented  force. 

In  the  United  States,  with  the  exception  of  Pennsylvania,  the  statutes  of  mortmain 
have  not  been  reenacted  or  practised  upon  ;  but  every  corporation  may  take  and  hold 
lands  to  any  uses,  not  foreign  to  the  purposes  of  its  creation;  subject  only  to  the  re- 
strictions which  a  few  of  the  States  have  imposed.  See  supra,  ch.  2,  §  20,  note ;  see 
also  2  Kent,  Comm.  283  ;  4  Kent,  Comm.  507  ;  Angell  &  Ames  on  Corp.  ch.  5,  p.  112, 
113  ;  Ante,  tit.  1,  §  40,  note;  Tit.  11,  ch.  2,  §  15,  note;  Tit.  32,  ch.  2,  §  34,  note;  1  Jarm. 
on  Wills,  57,  58,  197,  notes  by  Perkins  ;  Sohier  v.  St.  Paul's  Ch.  12  Met.  250  ;  Gibson 
u.  M'Call,  1  Rich.  174.  [A  bequest  for  the  promotion  of  religious  and  charitable  uses 
and  enterprises  is  valid,  even  though  there  be  no  trustee  appointed  to  carry  the  same  into 
effect.  In  such  a  case,  the  heir  at  law  or  the  executor,  as  the  case  may  be,  becomes 
the  trustee,  or, one  will  be  appointed  by  a  Court  of  Equity.  Brown  v.  Kelsey,  2  Cush. 
243 ;  see  also  Williams  v.  Williams,  4  Selden,  (N.  Y.)  525 ;  Beall  v.  Eox,  4  Geo.  404.] 
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same  time  as  the  will,  but  attested  by  two  witnesses  only,  which 
was  admitted  by  the  answer ;  held,  that  the  devise  was  void, 
under  the  Statute  of  Mortmain,  (a) 

21.  Where  any  fraud  or  circumvention  has  been  practised  on 
a  testator,  or  where  he  was  incapable,  by  any  weakness  of  mind, 
of  disposing  of  his  lands,  the  devise  is  void.  But  if  the  validity 
of  a  will  of  lands  be  impeached  on  these  grounds,  a  court  of 
equity  will  not  set  it  aside,  but  will  direct  a  trial  at  law,  on  the 
issue  of  devisavit  vel  non.  For  if  the  will  be  obtained  by  fraud, 
or  be  made  by  a  person  incapable  of  devising,  it  is  not  in  point  of 
law  the  testator's  will ;  and  therefore  these  points  are  proper  to 
be  tried  by  a  jury,  (b) 1 

22.  It  was  held  in  a  modern  case,  that  in  order  to  set  aside  a 
.  will  for  fraud,  parol  evidence  might  be  given  of  questions  asked 

by  the  testator,  at  the  time  of  executing  his  will,  whether  the 
contents  were  the  same  as  those  of  a  former  will,  (c) 

(a)  Boson  v.  Statham,  1  Eden,  E.  508.    9  Ves.  519. 

(b)  Kerrich  v.  Bransby,  7  Bro.  Pari.  Ca.  437.    Webb  v.  Claverden,  2  Atk.  424. 

(c)  Doe  v.  Allen,  8  Term  E.  147. 


1  The  declarations  of  the  testator,  before  and  at  the  time  of  making  the  will,  and 
afterwards,  if  so  near  the  time  as  to  be  a  part  of  the  res  gestae,  are  admissible  to  show 
fraud  in  obtaining  the  will.  But  subsequent  declarations,  not  part  of  the  res  gestae,  are 
not  admissible  ;  especially  where  the  will  has  always  been  in  the  testator's  possession. 
At  all  times  such  evidence  is  suspicious  ;  of  very  easy  fabrication,  and  yet  of  very  diffi- 
cult refutation. 

The  declarations  of  the  testator,  as  to  his  intention  to  alter,  revoke,  or  destroy  his  will, 
and  that  he  had  been  prevailed  upon  not  to  do  so,  are  not  admissible  to  show  that  such 
alteration  or  revocation  was  fraudulently  prevented;  such  fraudulent  prevention  or 
suppression  must  be  shown,  if  at  all,  by  acts  done  or  attempted  to  be  done,  by  the  tes- 
tator, and  suppressed  by  fraud,  violence,  circumvention,  or  threats.  But  whether  even 
this  latter  kind  of  evidence  is  admissible,  since  the  Statute  of  Frauds,  is  exceedingly 
doubtful.  Per  Story,  J.,  in  Smith  v.  Fenner,  1  Gall.  172,  173.  [Declarations  of  the 
testator  made  near  the  time  of  the  execution  of  the  will,  are  admissible  to  show  the 
state  and  condition  of  his  mind,  but  not  to  show  that  undue  importunity  and  influence 
were  exerted  over  him  ;  and  such  proof  must  be  limited  to  showing  weakness  of  mind, 
and  it  is  not  competent  to  prove  the  facts  stated  in  such  declarations.  Kobinson  v. 
Hutchinson,  26  Vt.  (3  Deane,)  38  ;  Waterman  v.  Whitney,  1  Kernan,  N.  Y.  157  ;  Parra- 
more  v.  Taylor,  11  Gratt.  (Va.)  220;  See  also  Kenworthy  v.  Williams,  5  Ind.  (Porter,) 
375;  Banyardu.McElroy,21  Ala.311;  Gilbert*.  Gilbert,  22  lb.  529;  Roberts  v.  Trawick, 
17  lb.  55;  S.  C.  13  lb.  68;  McTaggart  v.  Thompson,  H  Penn.  State  B.  (2  Harris,) 
149.  Fraud  or  undue  influence  in  procuring  one  legacy,  does  not  invalidate  other 
legacies  which  are  the  result  of  the  free  will  of  the  testator,  but  if  the  fraud  or  undue 
influence  affects  the  whole  will,  though  exercised  by  one  legatee  only,  the  whole  will  is 
void.    Florey  v.  Florey,  24  Ala.  241.] 

14* 
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23.  A  devise  may  become  void  by  an  event  subsequent  to  the 
making  of  a  will.  Thus,  it  is  a  rule,  that  if  the  devisee  dies 
before  the  devisor,  the  devise  becomes  void.  A  doctrine,  which 
was  probably  derived  from  the  rule  of  the  Roman  law. —  Pronon 
scriptis  sunt  Us  relicta  qui,  vivo  testatore,  decedmt.  (a) 1 

(a)  (Anderson  v.  Parsons,  4  Greenl.  486.) 


1  This  rule  of  law  has  been  recently  changed  in  England,  by  the  statute  of  1  Vict. 
c.  26,  §  33,  which  provides,  that  where  the  devisee  dies  before  the  testator,  leaving  issue 
alive  at  the  testator's  death,  the  devise  shall  not  lapse,  but  shall  take  effect  as  though 
the  devisee  had  died  immediately  after  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will. 

Provisions,  similar  in  substance,  but  somewhat  varying  in  details,  exist  in  a,  major- 
ity of  the  United  States.  Thus,  in  Maine,  Massachusetts,  Vermont,  Ohio,  Michigan,  and 
Missouri,  it  is  only  where  the  devisee  is  "  a  child  or  other  relation  "  of  the  testator,  that 
the  devise  does  not  lapse. 

In  New  York,  New  Jersey,  Pennsylvania,  Virginia,  Indiana,  Mississippi,  and  Arkansas, 
the  provision  applies  only  to  the  case  where  the  devisee  is  "  a  child  or  other  descendant " 
of  the  testator. 

In  Connecticut  and  Illinois,  the  devisee  must  be  either  "  a  child  or  grandchild  "  of  the 
testator. 

And  in  New  Hampshire,  Rhode  Island,  and  Georgia,  the  provision  extends  to  a  gift  to 
"  any  legatee  or  devisee  "  whomsoever. 

It  is  further  qualified  in  South  Carolina,  bj  the  condition  that,  if  any  child  die  in  the 
lifetime  of  the  parent  testator,  leaving  issue,  any  legacy  given  to  the  child  shall  go  to 
his  or  her  issue,  unless  such  deceased  child  was  equally  portioned  with  the  other  children, 
by  the  parent,  when  living.    LL.  S.  Car.  Vol.  V.  p.  107. 

Upon  the  English  statute  it  has  been  held,  that  a  devise  to  the  testator's  daughter,  in 

■  trust,  to  be  settled  by  her  for  the  benefit  of  her  children,  did  not  lapse  by  her  death. 
Ford  v.  Fowler,  3  Beav.  146. 

If  the  devisee  dies,  leaving  no  issue  living  at  the  death  of  the  testator,  the  case  is  not 
within  any  of  the  above  statutes,  and  of  course  the  devise  lapses,  by  the  common  law. 
Fisher  v.  Hill,  7  Mass.  86 ;  Ballard  v.  Ballard,  18  Pick.  41. 

In  case  of-  the  pre-deoease  of  the  devisee,  leaving  issue,  it  has  been  further  held, 

■  upon  the  English  statute,  that  the  issue  is  not  substituted  for  the  deceased  devisee,  at 
all  events  ;  but  that  the  gift  became  the  absolute  property  of  the  original  devisee,  so  as 
to  be  disposable  by  his  will,  notwithstanding  his  death  before  the  testator.  Johnson  v. 
Johnson,  3  Hare,  157;  8  Jur.  77.  And  see  Griffiths  v.  Gale,  12  Sim.  327,  354;  8  Jur. 
235.  Other  cases  are  —  Lee  v.  Pain,  4  Hare,  250;  Hatfield  v.  Pryme,  9  Jur.  838; 
Penny  v.  Turner,  10  Jur.  768. 

[A  will  provided  that  the  executors  of  the  testator  should,  on  the  death  of  his  wife, 
apply  the  residue  of  his  property  for  the  use  of  such  charitable  institutions  as  they 
should  deem  best.  The  wife  survived  the  executors,  and  it  was  held,  that  a  contingency 
not  provided  for  had  happened,  and  that  the  bequest  lapsed.  Fontain  v.  Bavenel,  17 
How.  U.  S.  369.  So  where  there  was  a  gift  to  a  religious  corporation,  whose  charter 
expired  before  the  death  of  the  surviving  annuitant,  it  was  held  that  the  legacy  lapsed. 
Andrew  v.  N.  Y.  Bible,  &c.  Society,  4  Sandf.  Sup.  Ct.  156.  The  refusal  or  incapacity 
of  the  first  devisee  to  take,  where  there  is  a  devise  to  several  in  succession,  does  not 
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24.  A  devised  lands  to  B  and  his  heirs.  B  died  in  the  life- 
time of  the  testator.  The  question  was,  whether. the  heir  of  B 
should  take  any  thing  by  this  devise.     It  was  determined 

that  *  he  should  not ;  for  it  was  a  principle  of  law,  that  *  129 
in  all  gifts,  whether  by  devise  or  otherwise,  there  ought 
to  be  a  person  in  esse  capable  of  taking  at  the  time  the  gift  vests ; 
and  as  the  thing  devised  cannot  vest  till  the  death  of  the  devisor, 
at  which  time  devisee  was  dead,  it  followed  that  he  could  take 
nothing  by  the  devise.  As  to  the  word  "  heirs  "  being  inserted 
in  the  devise,  it  was  only  used  as  a  word  of  limitation,  to  denote 
the  quantity  of  estate  which  the  devisor  meant  to  give,  and  not 
with  an  intention  to  describe  the  heirs  of  B,  or  to  give  them  any 
thing,  (a) 

25.  Henry  Fuller,  having  issue  four  sons,  John,  Richard, 
Edward,  and  Henry,  devised  lands  to  his  second  son,  and  the 
heirs  of  his  body,  and  after  his  death  without  issue,  then  to  his 
third  son.  The  second  son  died  in  the  lifetime  of  his  father, 
leaving  issue.  It  was  adjudged,  that  the  issue  of  the  second  son 
took  nothing  by  the  devise,  it  being  lapsed ;  but  that  the  third 
son  might  enter,  (b)  • 

26.  T.  Addison,  having  two  daughters,  devised  all  his  estates 
to  his  second  daughter,  and  the  heirs  of  her  body  begotten,  and 
for  want  of  such  issue,  to  his  eldest  daughter.  The  second 
daughter  died  in  the  lifetime  of  the  testator,  leaving  a  son. 
Adjudged,  that  the  devise  to  the  second  daughter  became  void,  by 
her  dying  in  the  lifetime  of  the  testator ;  and  that  her  son  could 
not  take  as  heir  of  her  body.  It  was  also  resolved,  that  the  eldest 
daughter  should  take  immediately,  by  virtue  of  the  devise ;  for 
when  the  first  devise  is  void,  the  remainder  shall  take  place  as  if 
no  such  devise  had  been  made,  (c) 

27.  E,.  "Wynn  devised  his  estate  to  his  brother  M.  Wynn,  and 
the  heirs  male  of  his  body,  remainder  to  O.  Wynn  and  the  heirs 

(a)  Brett  v.  Rygden,  Plowd.  341.     See  3  Mau.  &  Selw.  300. 
(J)  Fuller  v.  Fuller,  Cro.  Eliz.  422.    Doe  v.  Colyear,  11  East,  548. 

(c)  Hutton  v.  Simpson,  2  Vera.  722.    S.  C.  Preo.  in  Chan.  439.    Davy  v.  Kemp,  0.  Bridg. 
Kep.  384. 


cause  it  to  lapse,  but  it  passes  to  the  next  in  succession.  Yeaton  v.  Roberts,  8  Foster, 
(N.  H.)  459.  See  also  Morris  v.  Beyea,  15  Barb.  416  ;  DeKay  v.  Irving,  5  Denio,  646 ; 
Perry  v.  Logan,  5  Rich.  Eq.  202-1  , 
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male  of  his  body.  M.  and  O.  Wynn  died  in  the  lifetime  of  the 
testator ;  but  O.  Wynn  left  an  only  son,  who  claimed  under  the 
devise.     It  was  resolved  that  he  took  nothing,  (a) 

28.  One,  seised  in  fee,  devised  lands  to  A  and  his  issue,  re- 
mainder to  B  and  his  issue,  remainder  to  the  heirs  of  A.  A  died 
without  issue  in  the  lifetime  of  the  testator ;  and  B  died  in  the 
lifetime  of  the  testator,  leaving  issue  the  defendant,  who  was 
also  the  heir  of  A ;  and  the  plaintiff  was  the  heir  of  the  testator. , 
The  question  was,  whether,  as  the  devisees  A  and  B  both  died 
in  the  lifetime  of  the  testator,  the  issue  of  B,  who  was  born  after 

the  will  was  made,  and  so  could  not  take  jointly  with 
130*  the  devisees,  *  could  take  either  as  heir  of  the  body  of 
B  or  as  right  heir  of  A.  (b) 
Lord  Ch*.  J.  Parker  delivered  the  unanimous  opinion  of  the 
Court,  that  this  case  was  exactly  within  the  reason  of  the  case  of 
Brett  v.  Bygden.  First,  because  as  well  in  this  case  the  word 
isstoe,  as  in  that  the  word  heirs,  was  clearly  used  as  a  word  of 
limitation,  viz.,  to  measure  out  the  quantity  of  estate  that  the 
devisee  was  to  take  ;  and  not  as  a  word  of  purchase ;  the  devisee 
only  being  in  the  view  eftid  consideration  of  the  testator,  and  the 
words  heir  or  issue  mentioned  for  nothing  else,  but  to  limit  what 
estate  the  devisee  should  take,  (c) 

29.  Susan  Jolland  devised  certain  lands  to  the  use  and  behoof 
of  her  sister  Elizabeth,  the  wife  of  John  Belchier,  and  her  assigns 
for  and  during  the  term  of  her  natural  life ;  and  after  the  deter- 
mination of  that  estate,  to  the  use  of  W.  A.  and  J.  P.  and  their 
heirs,  during  the  life  of  the  said  Elizabeth,  upon  trust  to  preserve 
the  contingent  uses  and  estates,  thereinafter  limited,  from  being 
defeated  or  destroyed ;  and  from  and  after  her  decease,  then  to 
the  use  of  the  heirs  of  the  body  of  the  said  Elizabeth,  lawfully 
issuing  ;  and  for  want  of  such  issue,  to  the  use  and  behoof  of 
her  sister  Catherine  Jolland,,  in  the  same  words  as  are  used  in  the 
devise  to  Elizabeth,  (d) 

Elizabeth  Belchier  died  in  the  lifetime  of  the  testatrix,  leaving 
issue  one  daughter,  Catherine.  Upon  the  death  of  the  testatrix, 
Catherine  Jolland,  who  married  one  Hodgson,  suffered  a  recovery 

(a)  Wynn  v.  Wynn,  3  Bro.  Par.  Ca.  95. 

(5)  Goodright  v.  Wright,  1  P.  Wms.  397.    1  Stra.  25.    10  Mod.  370. 

(c)  Ante,  s.  23.    Busby  v.  Greenslate,  1  Stra.  445. 

(«Z)  Hodgson  v.  Ambrose,  Doug.  337.    3  Bro.  P.  C.  Toml.  ed.  416. 
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of  the  premises.  A  question  having  arisen  in  the  Court  of  Chan- 
cery, respecting  the  construction  of  this  will,  a  case  was  made 
for  the  opinion  of  the  Judges  of  the  Court  of  King's  Bench, 
upon  the  following  question  :•"  Whether  Catherine  Belchier,  the 
daughter  of  Elizabeth  Belchier,  took  any  and  what  estate,  under 
the  will  of  Susan  Jolland  ?  "  To  which  the  Judges  of  the  Court 
of  King's  Bench  answered, — "  If  Elizabeth  Belchier  would  have 
taken  an  estate  tail,  in  case  she  had  survived  the  testatrix,  we 
think,  by  her  dying  before  the  testatrix,  it  is  a  lapsed  devise,  and 
Catherine,  the  daughter  of  Elizabeth,  can  take  nothing."  (a) 

The  Court  of  Chancery  having  decreed  in  conformity  to  this 
certificate,  an  appeal  was  brought  in  the  House  of  Lords,  and 
the  following  question  was  put  to  the  Judges  :  "  Whether  Cathe- 
rine Belchier,  the  daughter  of  Elizabeth  Belchier,  took  any  and 
what  estate  under  the  will  of  Susan  Jolland." 

*  The  Lord  Ch.  B.  delivered  the  unanimous  opinion  of    *  131 
the  Judges  present,  that  Catherine  Belchier  took  no  estate 
under  the  will  of  Susan  Jolland.f     The  decree  was  affirmed. 

30.  Rich.  White,  having  issue  Simon  his  eldest  son,  and  Ham- 
ilton his  second  son,  devised  all  his  lands  in  B.  to  his  eldest  son 
Simon,  and  the  heirs  of  his  body ;  and  for  default  of  issue  of 
his  said  son  Simon,  then  he  devised  his  said  estate  to  his  son 
Hamilton,  and  the  heirs  of  his  body.  Simon  died  in  the  lifetime 
of  his  father,  leaving  issue  four  sons  and  four  daughters.  The 
question  was,  whether  the  eldest  son  of  Simon  took  any  thing 
by  this  devise,  or  whether  it  lapsed  to  Hamilton,  the  person  next 
in  remainder,  (b) 

The  Court  of  King's  Bench  in  Ireland  determined,  that  the 
eldest  son  of  Simon  took  under  this  devise.  This  judgment  was 
reversed  by  the  Court  of  King's  Bench  in  England.  A  writ  of 
error  was  then  brought  in  the  House  of  Lords ;  and  it  was  con- 
tended on  behalf  of  the  eldest  son  of  Simon,  that  he  ought  to 
take  under  this  devise.  I.  Because  it  was  plain  the  testator  did 
not  mean  to  exclude  the  issue  of  his  eldest  son  from  the  inherit- 
ance, the  children  of  Simon  being  alive,  and  known  to  the  tes- 
te) Vide  infra,  o.  14.  (6)  Warner  v.  White,  3  Bro.  Pari.  Ca.  435. 


[t  It  was  also  held  that  Catherine  Jolland  took  an  estate  tail.   Infra,  u.  14. — Note  to 
former  edition.] 
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tator,  at  the  time  he  made  the  devise  to  Simon  and  the  heirs  of 
his  body.  II.  Because  the  remainder  to  Hamilton  was  expressly 
limited  to  take  effect  only  in  default  of  issue  of  the  testator's  son 
Simon ;  and  no  devise  was  made  oithe  estate,  until  such  default 
should  happen ;  and  it  was  a  principle  in  law,  that  the  heir 
should  take  every  thing  which  was  not  devised  from  him; 
III.  Because  courts  of  justice  have  been  always  anxious  to 
effectuate  the  intentions  of  testators,  where  they  are  not  con- 
trary to  the  rules  of  law,  or  settled  authorities ;  and  there  was  no 
case  to  be  found,  in  which  it  had  been  adjudged,  that  a  devise  to 
a  man  and  the  heirs  of  his  body  lapsed,  for  the  benefit  of  a  per- 
son in  remainder,  from  the  circumstance  of  the  first  devisee  dying 
in  the  testator's  lifetime  ;  where  it  appeared  that  the  heir  of  the 
body  of  the  first  devisee  was  likewise  heir  at  law  of  the  tes- 
tator. 

On  the  other  side  it  was  contended,  that  by  the  established 
rules  of  law,  the  devise  to  Simon  became  void,  by  his  death  in 
the  lifetime  of  the  testator ;  and  the  remainder  to  Ham- 
132*  ilton  the  *  second  son,  took  effect  immediately  on  his 
father's  death.  This  doctrine  had  been  adopted  in  early 
times,  and  had  continued  down  to  the  present.  It  was  established 
in  the  early  part  of  the  reign  of  Queen  Elizabeth,  and  was  rec- 
ognized in  a  variety  of  cases,  down  to  the  year  1780,  nor  was  it 
ever  judicially  contradicted  or  impeached.  But  there  appeared 
at  the  end  of  the  report  of  Fuller  v.  Fuller,  Cro.  EKz.  422,  a  dic- 
tum of  Lord  Ch.  J.  Popham,  that  where  a  devise  was  to  a  son  in 
tail,  his  issue,  in  case  of  his  death  in  the  lifetime  of  his  father, 
should  take  before  the  remainder-man.  But  this,  at  most,  was 
an  extrajudicial  opinion ;  and  was  not  admitted  in  the  case  of 
Hodgson  v.  Ambrose,  (a) 

The  following  question  was  put  to  the  Judges : — "  Whether, 
in  the  event  that  had  happened,  the  defendant,  Hamilton  White, 
took  any,  and  what  estate,  in  the  lands  of  B,  under  the  devise  to 
him,  for  default  of  issue  of  Simon  White  ?  " 

The  Lord  Ch.  Baron  delivered  the  .unanimous  opinion  of  the 
Judges  present,  that  Hamilton  White  took  an  estate  tail ;  and 
the  judgment  of  the  Court  of  King's  Bench  in  England  was 
affirmed. 

(o)  Ante,  §  24.    Ante,  §  28. 
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31.  A  republication  of  a  will,  after  the  death  of  a  devisee  in 
tail,  will  not  give  any  estate  to  the  issue  of  the  devisee. 

32.  N.  G.  devised  lands  to  her  goddaughter  and  the  heirs  of 
her  body,  who  died  in  the  lifetime  of  Jhe  testatrix,  leaving  a  son. 

-  The  devisor  knew  of  the  death  of  the  devisee,  and  of  the  birth 
of  her  son ;  after  which  she  made  a  codicil  that  operated  as  a 
republication  of  her  will.  It  was  determined,  that  the  devise, 
having  become  void  by  the  death  of  the  devisee,  did  not  operate 
by  its  republication,  so  as  to  give  any  estate  to  the  son  of  the 
devisee,  (a) 

33.  It  has  been  stated,  that  where  a  trust  is  sufficiently  created, 
it  will  fasten  itself  upon  the  land,  and  will  not  become  void  by 
the  incapacity  or  death  of  the  trustee,  (b) 

34.  In  consequence  of  this  principle,  it  was  determined  by 
Lord  Camden,  that  where  an  estate  was  devised  to  trustees, 
upon  trust  for  a  charity,  the  death  of  the  trustees  in  the  lifetime 
of  the  testator,  did  not  make  the  devise  void,  (c) 

35.  Lord  Hardwicke  has  observed,  that  in  the  case  of  copy- 
holds, though  the  land  passes  by  the  surrender,  and  the 

will  is  *  only  directory  of  the  uses  ;  yet,  if  the  devisee  dies     *  133 
in  the  lifetime  of  the  devisor,  the  devise  is  void,  (d) 

36.  Where  a  devise  of  lands  in  fee  simple  becomes  lapsed  by 
the  death  of  the  devisee,  in  the  lifetime  of  the  testator,  the  estate 
devised  will  not  go  to  the  residuary  devisee  of  the  real  estate,  but 
will  descend  to  the  heir  at  law  of  the  testator.1 

37.  A  person  devised  his  messuage  in  E.  to  F.  C.  and  his 
heirs,  and  all  the  rest  and  residue  of  his  messuages,  lands,  and 
hereditaments,  to  I.  L.,  his  heirs  and  assigns  forever.  F.  C.  died 
in  the  lifetime  of  the  testator,  by  which  the  devise  to  him  lapsed. 
And  the  question  was,  whether  the  latter  clause  in  the  will  would 
carry  over  the  lapsed  devise  to  the  residuary  devisee,  or  it  should 
descend  to  the  heir  at  law  of  the  testator,  (e) 

The  Court  held,  that  the  devise  of  all  the  rest  and  residue 

(a)  Doe  v.  Kett,  4  Term  E.  601.  (S)  Tit.  12,  c.  1,  s.  9.0. 

(c)  Att.-Geu.  v.  Downing,  Amb.  571.  (d)  2  Vez.  77.    Williams  v.  Coade,  10  Ves.  503. 

(e)  Wright  v.  Hall,  Fortesc.  182.     Roe  v.  Fludd,  Id.  184,  S.  P. 


1  A  lapsed  devise  goes  to  the  heir  at  law ;  but  a  void  devise  goes  to  the  residuary 
devisee,  if  there  be  any.     Ferguson  v.  Hedges,  1  Harringt.  524. 
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did  not  convey  what  was  devised  before ;  for  wills  must  be  con- 
strued from  the  intent  of  the  testator  at  the  time  of  making 
them,  which  appeared  to  be  to  give  his  whole  estate  to  F.  C. 
and  his  heirs  in  the  messuage  of  E. ;  and  at  the  time  when  the 
will  was  made  he  had  no  residue  left  in  that  messuage ;  and  the 
devise  to  F.  C.  being  void,  the  messuage  would  descend  to  the 
heir. 

38.  In  a  subsequent  case  of  the  same  kind,  reported  by 
Lord  Ch.  J.  Willes,  the  following  propositions  were  laid  down : — 
I.  That  the  intent  of  the  testator  ought  always  to  take  place,  when 
it  is  not  contrary  to  the  rules  of  law.  II.  That  the  intent  of  the 
testator  ought  always  to  be  taken  as  things  stood  at  the  time  of 
making  his  will ;  and  was  not  to  be  collected  from  subsequent 
accidents,  which  the  testator  could  not  then  foresee.  III.  That 
when  a  testator,  in  his  will,  had  given  away  all  his  estate  and 
interest  in  certain  lands,  so  that  if  he  were  to  die  immediately, 
nothing  remained  undisposed  of,  he  could  not  intend  to  give  any 
thing  in  those  lands  to  his  residuary  devisee.  And  judgment 
was  given  accordingly,  (a) 

39.  Where  it  is  impossible  to  discover,  from  the  words  of  a 
will,  what  was  meant  to  be  given,  or  to  whom,  the  will  is  void  for 
uncertainty.1 

(a)  Doe  v.  Underdown,  Willes  Eep.  293. 


1  Words  cannot  be  said  to  be  ambiguous,  because  they  are  unintelligible  to  a  man 
who  cannot  read ;  nor  is  a  written  instrument  ambiguous,  merely  because  an  igno- 
rant or  uninformed  person  may  be  unable  to  interpret  it.  It  is  ambiguous  only,  when 
found  to  be  of  uncertain  meaning,  by  persons  of  competent  skill  and  information.  Neither 
is  a  Judge  at  liberty  to  declare  an  instrument  ambiguous,  because  he  is  ignorant  of  a 
particular  fact,  art,  or  science,  which  was  familiar  to  the  person  who  used  the 
words,  and  a  knowledge  of  which  is  therefore  necessary  to  a  right  understanding  of 
the  words  he  has  used.  If  this  were  not  so,  then  the  question,  whether  a  will  or 
other  instrument  were  ambiguous,  might  depend,  not  upon  the  propriety  of  the 
language  the  party  has  used,  but  upon  the  degree  of  knowledge,  general  or  even 
local,  which  a  particular  Judge  might  happen  to  possess ;  nay,  the  technical  accu- 
racy and  precision  of  a  scientific  man  might  occasion  his  intestacy,  or  defeat  his 
contract.  Hence  it  follows,  that  no  Judge  is  at  liberty  to  pronounce  an  instrument 
ambiguous,  until  he  has  brought  to  his  aid,  in  its  interpretation,  all  the  lights 
afforded  by  the  collateral  facts  and  circumstances,  which  may  be  proved  by  parol. 
In  other  word$  and  more  generally  speaking,  if  the  Court,  placing  itself  in 
the  situation  in  which  the  testator  or  contracting  party  stood  at  the  time  of  ex- 
ecuting the  instrument,  and  with  full  understanding  of  the  force  and  import  of  the 
words,  cannot  ascertain  his  meaning  and  intention  from  the  language  of  the  instru- 
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40.  Thus,  it  is  laid  down  in  33  &  34  Eliz.  by  Wray  and  Ander- 


ment,  thus  illustrated,  it  is  a  case  of  incurable  and  hopeless  uncertainty,  and  the 
instrument  therefore  is  so  far  inoperative  and  void.  See  1  Greenl.  on  Evid.  §  298,  300, 
and  cases  there  cited. 

It  has  therefore  been  said,  that  it  must  be  an  extreme  case,  in  which  the  Court  will 
declare  a  will  void  for  uncertainty  ;  Den  v.  M'Murtrie,  3  Green,  276  ;  and  that,  to  avoid 
a  will  for  this  cause,  it  is  not  enough  that  the  dispositions  in  it  are  so  obscure  and 
irrational  that  it  is  difficult  to  believe  they  could  have  been  intended  by  the  testator  ; 
but  it  must  be  incapable  of  any  clear  meaning  whatever.  Mason  v.  Robinson,  2  Sim. 
&  Stu.  295. 

Thus,  a  devise  of  the  testator's  farm  to  his  two  nieces,  the  daughters  of  J.  V,  and 
his  grandson,  is  not  void  for  uncertainty,  though  the  testator  had  three  nieces,  daughters 
of  J.  V.,  living  when  he  made  his  will,  and  also,  at  his  decease  ;  butthe  three  were  held 
entitled  to  two  thirds  of  the  farm.     Vernor  v.  Henry,  6  Watts,  192. 

A  devise  of  the  residue  of  his  estate  "  to  the  cause  of  Christ,  for  the  benefit  and 
promotion  of  true  evangelical  piety  and  religion,"  with  a  direction  to  the  executor  to 
pay  it  over  to  certain  persons,  to  be  by  them  so  appropriated ;  was  held  valid,  and 
by  virtue  of  the  statute  of  43  Eliz.  c.  4,  not  void  for  uncertainty.  Going  v.  Emery, 
16  Pick.  107. 

But  a  direction  to  trustees,  to  apply  the  residue  of  the  testator's  personal  estate, 
to  such  benevolent,  charitable  and  religious  purposes  as  they,  in  their  discretion, 
may  think  most  advantageous  and  beneficial,  has  been  held  too  uncertain,  and  there- 
fore void.  Williams  v.  Kershaw,  5  CI.  &  Fin.  111.  And  see  Ellis  v.  Selby,  7  Sim. 
352. 

So,  a  request  by  a  testator,  that  "  a  handsome  gratuity  "  be  given  to  each  of  his 
executors,  is  void  for  uncertainty.  Jubber  v.  Jubber,  9  Sim.  503.  And  see,  for 
other  particular  examples  of  uncertainty  as  to  the  object,  Phillips  v.  Eastwood,  LI. 
&  G.  270  ;  Heneage  v.  Ld.  Andover,  10  Price,  230  ;  Jones  v.  Hancock,  4  Dow,  145  ; 
Richardson  u.  Watson,  4  B.  &  Ad.  787;  Atto.-Gen.  u.  Hinkman,  2  Jac.  &  W.  270. 

As  to  the  person  or  object  of  the  testator's  bounty,  it  has  been  held,  that  a  devise  to 
T.  P.  "  who  resided  at  A.  when  I  left  England,  or  to  his  Iteirs,  executors,  administrators 
or  assigns ;  "  the  devisee  having  died  in  the  testator's  lifetime,  was  void  for  uncertainty. 
Waite  v.  Templcr,  2  Sim.  524.  So,  a  devise  "  to  the  right  heirs  of  me  the  testator  for- 
ever, my  son  excepted  ;  it  being  my  will  he  shall  have  no  part  in  my  estate,"  was  held 
void,  as  a  devise.  Pugh  v.  Goodtitle,  3  Bro.  P.  C.  454.  So,  a  direction,  that  after  the 
expiration  of  a  life-estate,  all  his  real  and  personal  estate  should  "  be  divided  according 
to  the  Statute  of  Distributions,  in  that  case  made  and  provided."  Thomas  v.  Thomas,  3 
B.  &  C.825  ;  5  D.  &  R.  700,  S.  C. 

See  further,  as  to  uncertainty  in  the  person  or  subject,  I  Jarnrfon  W.ills,  ch.  13, 
p.  315-348,  and  the  notes  of  Mr.  Perkins.  Gallego  u.  Atto.-Gen.  3  Leigh,  450.  [A 
bequest  was  made  to  "  the  New  York  Methodist  Conference  Society  for  the  support  of 
old  and  worn-out  preachers."  Held  that  "  the  New  York  Annual  Conference  Ministers' 
Mutual  Assistance  Society,"  upon  proof  of  its  objects  and  that  it  was  the  only  society 
within  the  limits  of  the  Conference  with  such  objects,  was  entitled  to  the  bequest.  New 
York  Annual  Conference  Ministers'  Mutual  Assistance  Society  v.  Clarkson,  4  Halst. 
Ch.  R.  (N.  J.)  541.  This  clause  in  a  will,  "  to  each  of  my  daughters  a  small  tract  of 
land,"  was  held  void.  Weatherhead  v.  Baskerville,  1 1  How.  U.  S.  329.  See  also  Second 
v.  First  Congregational  Society,  14  N.  H.  315  ;  Townsend  r.  Downer,  23  Vt.  (8  Washb.) 
VOL.    III.  15 
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son,  Ch.  Justices,  that  if  a  man  has  two  sons  of  the  name  of 
John,  and  devises  his  lands  to  his  son  John,  if  no  direct 

134  *  proof  *can  be  made  of  his  intent,  as  to  which  of  his  sons 
he  meant,  the  devise  is  void  for  the  uncertainty,  (a) 

41.  Testator  left  and  bequeathed  to  all  his  grandchildren  share 
and  share  alike.  It  was  held,  by  Sir  Thos.  Plumer,  M.  B,,  that 
the  devise  was  void,  there  being  uncertainty  both  in  the  subject 
and  in  the  objects  of  the  bequest,  (b) 

42.  It  has  been  stated  in  a  former  chapter  that  a  devisee  may 
disagree  to  and  disclaim  a  devise  by  deed,  in  which  case  nothing 
wilt  vest  in  him;  consequently  the  devise  becomes  void,  and 
the  lands  descend  to  the  heir  at  law.  (c)1 

(a)  5  Eep.  68,  b.    Doe  v.  Joinville,  3  East,  172. 
•  (b)  Mohun  v.  Mohun,   1  Swanst.  201.     [Richardson  v.  Watson,  4  B.  &  Adol.  787.    Att.- 
Gen.  v.  Sibthorp,  2  Russ.  &  My].  107.]     (Flint  v.  Hughes,  6  Beav.  342.     Trippe  v.  Frazier, 
4H.  &  J.  446.) 

(c)  Ante,  u.  1,  s.  18.    Townson  v.  Tickell,  tit.  32,  c.  26. 


225  ;  White  v.  Fisk,  22  Conn.  31.  See  also  Robinson  v.  Allen,  11  Gratt.  (Va.)  785  ; 
Tiraberlake  v.  Harris,  7  Ired.  Eq.  1 88  ;  Taylor  v.  The  American  Bible  Society,  lb.  201 ; 
Gregorys.  Smith,  15Eng.  Law&Eq.  K.  202  ;  Adams  v.  Jones,  9  lb.  269;  Jackson  v. 
Craig,  3  lb.  173.] 

1  The  doctrine  in  the  text  is  universally  held  ;  but  there  are  diversities  of  opinion 
upon  the  question,  whether  it  is  necessary  for  the  devisee  to  disclaim  by  deed;  some 
affirming  that  he  may  do  this  by  parol.  The  decision  of  this  question  would  seem  to 
turn  upon  another,  namely,  whether  the  estate  is  vested  absolutely  in  the  devisee, 
upon  the  death  of  the  testator,  by  operation  of  law,  and  without  his  own  act,  volition, 
or  actual  knowledge ;  the  devise  being  regarded  as  always  for  his  benefit,  and  his 
assent  therefore  being  presumed  ;  or  whether  the  devise  is  to  be  regarded  as  "  nothing 
more  than  an  offer,  which  the  devisee  may  accept  or  refuse."  If  the  former  is  the 
true  rule  of  law,  it  seems  that  the  estate  ought  to  be  renounced  by  some  known  and 
recognized  mode  of  conveying  an  estate.  If  the  latter,  then  any  solemn  and  un- 
equivocal act  of  refusal,  though  without  deed,  would  seem  to  bo  sufficient.  The 
general  practice  is  to  execute  a  deed  ;  and  this  course  a  prudent  counsellor  will  always 
advise.  But  it  is  said  in  Shep.  Touchst.  p.  452,  that  a  verbal  waiver  is  sufficient ; 
and  this  seems  to  have  been  the  opinion  of  all  the  Judges  in  Townson  v.  Tickell, 
3  B.  &  Aid.  31 ;  though  in  that  case,  the  renunciation  was  by  deed.  In  the  later  case 
of  Doe  v.  Smyth,  6  B.  &  C.  112,  the  question  was  raised,  but  a  decision  of  it  was  ex- 
pressly waived,  as  unnecessary ;  though  the  Chief  Justice  remarked  that,  "  it  may  be 
admitted  that  a  devisee  cannot  be  compelled  to  accept  the  devised  interest,  but  may,  by 
some  mode,  renounce  and  disclaim  it."  And,  see  Doe  v.  Harris,  16  M.  &  W.  517.  As 
to  the  necessity  of  some  act  or  volition  of  the  alienee,  in  order  to  vest  the  title  in  him, 
see  ante,  tit.  32,  ch.  1,  $  25,  note.  Chancellor  Kent  treats  it  as  still  an  open  question  ; 
adding  that,  "  Perhaps  the  case  will  be  governed  by  circumstances."  4  Kent,  Comm. 
534.  The  point  was  raised  in  Webster  v.  Gilman,  1  Story,  B.  499,  upon  the  fact  of  a 
long  acquiescence,  on  the  part  of  the  devisee,  in  the  open  possession  of  the  land  by 
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one  claiming  it  by  disseisin.  The  testator,  died  about  the  year  1795;  and  his  daughter. 
Lady  Holland,  tho  devisee,  executed  a  deed  of  release  and  surrender  of  all  her  right  in 
the  land  to  the  demandant,  in  1836 ;  this  being  her  only  act  in  regard  to  the  lands. 
The  tenant's  possession  commenced  as  early  as  tho  year  1799,  and  had  continued  ever 
since  without  interruption.  This  point  was  disposed  of  by  Mr.  Justice  Story,  in 
delivering  the  judgment  of  the  Court,  in  the  following  terms  : — "  But  then,  it  is  said, 
that  Lady  Holland,  in  fact,  never  accepted  the  life-estate  in  the  premises  under  the 
will,  but  waived,  or  refused,  or  disclaimed  the  same  ;  and  that  her  acquiescence  for  so 
long  a  period,  without  asserting  any  right  of  entry  or  possession,  is  a  sufficient  proof 
thereof.  We  see  no  reason,  in  tho  facts  of  the  case,  upon  which  such  a  conclusion  can 
be  legitimately  founded.  On  the  contrary,  her  deed  to  her  son  is  cogent  evidence, 
that  she  did  assert  her  title  under  the  will,  and  meant  (although  ineffectually  in  point 
of  law)  to  convey  that  title  by  her  deed  to  her  son.  We  know  of  no  rule  of  law,  by 
which  a  mere  naked  non-possession,  or  non-exercise  of  the  right  of  entry  and  posses- 
sion of  real  estate  under  a  devise,  short  of  the  period  prescribed  by  the  Statute  of 
Limitations  to  bar  a  right  of  entry,  is  held  to  amount  to  a  positive  renunciation,  or 
disclaimer  of  a  devise,  or  to  proof  thereof.  It  may  be  even  doubtful,  whether,  under 
our  laws,  any  renunciation,  or  disclaimer,  not  by  deed  or  matter  of  record,  would  be 
an  extinguishment  of  the  right  of  the  devisee.  But,  at  all  events,  it  should  be  evi- 
denced by  some  solemn  act  or  acknowledgment  in  writing,  or  by  some  open  and  posi- 
tive act  of  renunciation,  or  disclaimer,  which  will  prevent  all  future  cavil,  and  operate 
in  point  of  evidence,  as  a  quasi  estoppel."  See  1  Story,  R.  514,  515.  In  one  Ameri- 
can case,  however,  it  has  been  held  that  the  disclaimer  must  be  in  writing.  Bryan  v- 
Hyre,  1  Rob.  Virg.  R.  94. 

See  also,  ex  parte  Fuller,  2  Story,  R.  327,330;  Brown  v.  Wood,  17  Mass.  74; 
Ward  v.  Fuller,  15  Pick.  190;  Ives  v.  Allyn,  13  Verm.  609. 

Whether  a  devisee  in  trust  can  disclaim  by  deed,  after  having  in  words  assented  to 
the  devise  in  trust,  quaere.    Doe  v.  Harris,  supra. 

[The  refusal  or  incapacity  of  the  first  devisee  to  take,  where  there  is  a  devise  to  sev- 
eral in  succession,  does  not  cause  it  to  lapse,  but  it  passes  to  the  next  in  succession. 
Yeaton  v.  Roberts,  8  Foster,  (N.  H.)  459  ;  see  also  DeKay  v.  Irving,  5  Denio,  646.] 
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CHAP.   IX. 


CONSTRUCTION   OF  DEVISES. — GENERAL   RULES.1 


Sect.     1 .  The  Intention  must  be  effectu- 
ated. 
•  15.   Words  rejected  or  supplied. 
1 8.  The  word  or  construed  and. 
25.  The  word  and  construed  or. 

29.  And  and  or  construed  liter- 

ally. 

30.  Particular  Estates  sometimes 

transposed. 


Sect.  32 
33. 

40. 

45. 
48. 


Contradictory  Devises. 

A  Perpetuity  cannot  be  Cre- 
ated. 

But  the  Construction  will  be 
ey-pres. 

No  Averment  admitted  to  ex- 
plain Devises. 

Unless  there  is  a  latent  ambi- 
guity. 


Section  1.  A  will,  being  considered  as  an  instrument,  made 
at  a  time  when  the  testator  cannot  have  the  assistance  of  persons 


1  As  to  what  law  is  to  govern  the  formalities  of  a  will  of  lands,  the  general  rule  of  law 
is,  that  the  law  of  the  place  where  the  land  lies,  lex  rei  slice,  is  to  govern  as  to  the  ca- 
pacity or  incapacity  of  the  testator,  the  extent  of  his  power  to  dispose  of  the  estate, 
and  the  forms  and  solemnities  requisite  to  give  the  will  its  validity  and  effect.  But 
this  rule  has  heen  abrogated'  in  many  of  the  United  States,  and  a  different  rule  adopted, 
by  which  lands  in  those  States  may  pass  by  a  will,  made  in  a  foreign  country  or  state, 
in  the  form  required  by  the  law  of  the  foreign  state,  and  proved  abroad.  See  supra, 
ch.  5,  §  69,  note. 

But  in  regard  to  the  interpretation  of  wills,  whether  of  movable  or  immovable 
property,  where  the  object  is  merely  to  ascertain  the  meaning  and  intent  of  the 
testator,  if  the  will  is  made  at  the  place  of  his  domicile,  the  general  rule  of  the  Com- 
mon Law  is,  that  it  is  to  be  interpreted  by  the  law  of  that  place.  Thus,  for  example, 
if  the  question  be,  whether  the  terms  of  a  foreign  will  include  the  "  real  estate  "  of 
the  testator,  or  what  he  intended  to  give  under  those  words  ;  or  whether  he  intended, 
that  the  legatee  should  take  an  estate  in  fee  or  for  life  only ;  or  who  are  the  proper 
persons  to  take,  under  the  words  "heirs  at  law,"  or  other  designatio  personarum,  re- 
course is  to  be  had  to  the  law  of  the  place  where  the  will  was  made  and  the  testator 
domiciled.  And  if  the  will  is  made  in 'the  place  of  his  actual  domicile,  but  he  is  in 
fact  a  native  of  another  country ;  or  if  it  is  made  in  his  native  country,  but  in  fact 
his  actual  domicile  at  the  time  is  in  another  country  :  still  it  is  to  be  interpreted  by 
reference  to  the  law  of  the  place  of  his  actual  domicile.  The  question,  whether,  it 
the  testator  makes  his'will  in  one  place,  where  he  is  domiciled,  and  afterwards  ac- 
quires a  new  domicilein  another  country,  where  he  dies,  the  rule  of  interpretation  is 
changed  by  his  removal,  so  that  if  the  terms  have  a  different  meaning  in  the  two 
countries,  the  law  of  the  new  domicile  shall  prevail,  or  whether  the  interpretation 
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skilled  in  the  law,  or,  as  it  is  usually  expressed,  when  he  is  inops 
consilii,  the  Judges  have  at  all  times  held,  that  it  shall  not  be 
construed  strictly,  like  a  deed,  but  that  the  intention  of  the  testa- 
tor, though  not  expressed  in  the  proper  legal  and  formal  words, 
shall,  notwithstanding,  be  carried  into  effect;  it  being  a  maxim  of 
the  English  law, —  Quod  ultima  voluntas  testatoris  perimplenda 
est,  secundum  veram  intentionem.* 


shall  remain  as  it  stood  by  the  law  of  the  domicile  where  the  will  was  made,  is  a  ques- 
tion which  does  not  seem  yet  to  have  undergone  any  absolute  and  positive  decision  in 
the  courts  acting  under  the  common  law.  See  2  Greenl.  on  Evid.  $  670,  671,  and 
cases  there  cited  ;  Story,  Conn.  Laws,  §  479,  a  to  m;  4  Kent,  Comm.  513  ;  1  Jarm.  on 
Wills,  p.  1-10,  and  Perkins's  notes. 

Where  a  Scotchman,  domiciled  in  England,  and  having  only  personal  property, 
being  on  a  visit  in  Scotland,  executed  and  deposited  there  a  will  prepared  in  the  Scotch 
form,  and  died  in  England  ;  it  was  held,  that  the  will  was  to  be  construed  according  to 
the  English  law.  Anstruther  v.  Chalmer,  2  Sim.  1.  So,  the  will  of  a  subject  of  Great 
Britain,  made  in  India,  must  be  construed  according  to  the  laws  of  England.  Trotter 
v.  Trotter,  4  Bligh.  N.  S.  502. 

1  That  the  intention  of  the  testator,  as  collected  from  the  entire  will  with  its  codicils, 
must  prevail,  unless  it  violate  some  rule  of  law,  is  a  principle  everywhere  recognized. 
See  Kent,  Comm.  534;  Einlay  v.  King,  3  Pet.  346;  Henoage  v.  Ld.  Andover,  10 
Prince,  316 ;  Land  v.  Otley,  4  Rand,  313  ;  Bene  v.  Davis, 4  Hen.  &  Munf.  328 ;  Westcott  v. 
Cady,  5  Johns.  Ch.  343 ;  Leavens  v.  Butler,  8  Port.  380 ;  Den  v.  McMurtrie,  3  Green,  276. 

For  the  convenience  of  the  student,  Mr.  Powell's  Rules  for  the  construction  of  De- 
vises are  here  inserted ;  omitting  the  authorities  he  cites  for  them ;  and  adding  only 
some  of  a  later  date,  and  a  few  qualifications,  in  parentheses.  See  2  Pow.  on  Dev.  by 
Jarman,p.  5-11. 

1.  That  technical  words  are  not  necessary  to  give  effect  to  any  species  of  disposi- 
tion in  a  will. 

2.  That  the  construction  of  a  will  is  the  same  at  law  and  in  equity,  the  jurisdiction  of 
each  being  governed  by  the  nature  of  the  subject. 

3.  That  a  will  speaks,  for  some  purposes,  from  the  period  of  execution,  and  for  others, 
from  the  death  of  the  testator ;  but  never  operates  till  the  latter  period.  [Gold  v. 
Judson,  21  Conn.  616;  Canfield  v.  Bostwick,  lb.  550.] 

4.  That  the  heir  is  not  to  be  disinherited,  without  an  express  devise,  or  necessary  im- 
plication ;  such  implication  importing,  not  natural  necessity,  but  so  strong  a  probability 
that  an  intention  to  the  contrary  cannot  be  supposed.  Bender  v.  Dietrick,  7  W.  &  S. 
284.  [Gage  v.  Gage,  9  Poster,  (N.  H.)  533  ;  Allen's  Executors  v.  Allen,  18  How. 
U.  S.  385.] 

5.  That  all  the  parts  of  a  will  are  to  be  construed  in  relation  to  each  other,  and  so  as, 
if  possible,  to  form  one  consistent  whole ;  but,  where  several  parts  are  absolutely  irrecon- 
cilable, (and  the  intention  cannot  be  ascertained,)  the  latter  part  will  prevail.  Hoxie  v. 
Hoxie,  7  Paige,  187;  Covenhoven  v.  Shuler,  2  Paige,  122 ;  Eraser  v.  Boone,  1  Hill, 
Ch.  R.  367  ;  Westcott  v.  Cady,  5  Johns.  Ch.  R.  343 ;  Sherrat  v.  Bentley,  2  My.  &  K. 
149  ;  Jones  v.  Doe,  1  Scam.  276.   [Deering  v.  Adams,  37  Maine,  (2  Heath  J  264.] 

6.  That  extrinsic  evidence  is  not  admissible  to  alter,  detract  from,  or  add  to,  the 
terms  of  a  will ;  though  it  may  be  used  to  rebut  a  resulting  trust,  attaching  to  a  legal 

15* 
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2.  It  follows  that  no  technical  words  are  necessary  to  convey 
a  testator's  meaning  ;  and  whenever  that  is  doubtful,  it  must  be 


title  created  by  it.  Comport  v.  Mather,  2  W.  &  S.  450.  Eor  the  exposition  of  this 
and  the  two  following  rules,  see  1  Greenl.  Evid.  $  277,  278,  280-283,  286-291,  295. 
[Allen's  Exor's  v.  Allen,  18  How.  U.  S.  385;  Trustees  v.  Peaslee,  15  N.  H.  317  ;  But- 
ton ».  American  Tract  Society.  23  Vt.  (8  Washb.)  336  ;  Gaither  v.  Gaither,  3  Md.  Ch. 
Dec.  158;  Walston  v.  White,  5  Md.297;  President,  &c.  v.  Norwood,  1  Busbee,  29 
(N.  C.)  p.  65.] 

7.  Nor  can  the  meaning  of  words  be  varied  by  such  evidence ;  and  therefore,  in 
order  to  attach  a  strained  and  extraordinary  sense  to  a  particular  word,  an  instrument 
executed  by  the  testator,  in  which  the  same  word  occurs  in  that  sense,  is  not  admis- 
sible. 

8.  But  the  courts  will  look  at  the  circumstances  under  which  the  devisor  made  his 
will ;  as  the  state  of  his  property,  of  bis  family,  and  the  like.  Lowe  v.  Ld.  Hunting- 
tower,  4  Russ.  232  ■   Noel  v.  Noel,  12  Price,  216  ;  Edens  v.  Williams,  3  Murph.  27. 

9.  That,  in  general,  implication  is  admissible  only  in  the  absence  of,  and  not  to  con- 
trol, an  express  disposition. 

10.  That  an  express  and  positive  devise  cannot  be  controlled  by  the  reason  assigned, 
(in  the  absence  of  fraud  in  the  devisee,)  nor  by  inference  and  argument  from  the  other 
parts  of  the  will ;  and  accordingly  such  a  devise  is  not  affected  by  a  subsequent  inac- 
curate recital  of,  or  reference  to,  its  contents ;  though  such  reference  may  be  used  to 
assist  the  construction,  in  case  of  ambiguity  or  doubt. 

11.  That  the  inconvenience  or  absurdity  of  a  devise,  is  no  ground  for  varying  the 
construction,  where  the  terms  of  it  are  unambiguous ;  nor  is  the  fact,  that  the  testator 
did  not  foresee  all  the  consequences  of  it,  a  reason  for  varying  it ;  but,  where  the  inten- 
tion is  obscured  by  conflicting  expressions,  it  is  to  be -sought  rather  in  a  rational  and 
consistent,  than  in  an  irrational  and  inconsistent  purpose.  Manigault  v.  Deas,  1  Bailey, 
Eq.  R.  298;  Defflis  u.  Goldschmidt,  19  Ves.  569;  1  Mer.  417;  Laroche  v.  Davies, 
1  Jur.  574  ;  Chambers  v.  Brailsford,  18  Ves.  368;  19  Ves.  652  ;  2  Mer.  25. 

12.  That  the  construction  cannot  be  strained,  to  bring  a  devise  within  the  rules  of 
law ;  but  it  seems  that,  where  the  will  admits  of  two  constructions,  that  is  to  be 
preferred  which  will  render  it  valid ;  and  therefore  the  court  has  adhered  to  the  literal 
language  of  the  testator,  though  it  was  highly  probable  he  had  written  a  word,  by  mis- 
take, for  one  which  would  have  rendered  the  devise  void. 

13.  That  favor  or  disfavor  to  the  object,  ought  not  to  influence  the  construction. 
But  see  Noel  v.  Weston,'2  V.  &  B.  269,  271. 

14.  That  words  are,  in  general,  to  be  taken  in  their  ordinary  and  grammatical  sense, 
unless  a  clear  intention  to  use  them  in  another  can  be  collected  ;  and  they  are,  in  all 
cases,  to  receive  a  construction  which  will  give  them  all  effect,  rather  than  one  that  will 
render  some  of  them  inoperative ;  and,  of  two  modes  of  construction,  that  is  to  be  pre- 
ferred which  will  prevent  a  total  intestacy.  Mowatt  v.  Carow,  7  Paige,  328  ;  Eathborn 
v.  Dyckman,  3  Paige,  9 ;  Jones  v.  Doe,  1  Scam.  276 ;  Leavens  v.  Butler,  8  Post, 
380  ;  Doe  v.  Thomas,  1  M.  &  G.  335;  Doe  v.  Green,  2  Jur.  859. 

15.  That,  where  a  testator  uses  technical  words,  he  will  be  presumed  to  employ  them 
in  their  legal  sense,  unless  the  context  contain  u  clear  Indication  to  the  contrary. 
Vauchamp  v.  Bell,  6  Madd  343;  Den  v.  Blackwell,  3  Green,  386;  Read  v.  Back- 
house, 2  Rus.  &  My.  546;  Jesson  v.  Doe,  2  Bligh,  1  ;  5  M.  &  S.  95;  Langham  v. 
Sandford,  2   Mer.  22.      [Thus    "bequeathe"  may  be  construed  "devise."  Dow  v. 
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collected  from  the  scope  of  the  whole  will  compared  with  its 
several  parts ;  for  courts  of  justice  cannot  make  a  will  for  the 
party,  nor  interpret  it  by  any  arbitrary  rule,  but  that  mode  of 


Dow,36  Maine,  211 ;  Ladd  v.  Harvey  1  Poster,  (N.  H.)  514;  and  "heirs"  "legatees," 
Collier  i\  Collier,  3  Ohio,  (N.  S.)  369;  "vested"  held  to  mean  "  vested  indofeasibly," 
or  "not  liable  to  be  devested."  Poole  v.  Bott,  17  Eng.  Law  &  Eq.  13;  Evans  v. 
Godbold,  6  Kich.  Eq.  (S.  C.)  26  ;  Lasher  v.  Lasher,  13  Barb.  106.  And  parol  evidence 
cannot  be  received  to  show  in  what  sense  the  testator  uses  well-settled  terms  of  law. 
Aspden's  Estate,  2  Wallace,  Jr.  368.] 

16.  That  words,  occurring  more  than  once  in  a  will,  shall  be  presumed  to  be  used 
always  in  the  same  sense,  unless  a  contrary  meaning  appear  by  the  context,  or  un- 
less the  words  be  applied  to  a  different  subject.  And  upon  the  same  principle, 
where  a  testator  uses  an  additional  word  or  phrase,  he  shall  be  presumed  to  have  an 
additional  meaning.    Kidgeway  v.  Munkittrick,  1  Dru.  &  War.  84. 

17.  That  words  and  limitations  may  be  transposed,  supplied,  or  rejected,  where 
warranted  by  the  immediate  context,  or  the  general  scheme  of  the  will ;  but  not 
merely  on  a  conjectural  hypothesis  of  the  testator's  intention,  however  reasonable,  in 
opposition  to  the  plain  and  obvious  sense  of  the  words.  Covenhoven  u.  Shaler, 
2  Paige,  122;  Lynch  v.  Hill,  6  Munf.  114;  Brailsford  v.  Heyward,  2  Desau.  32; 
Sherratt  v.  Bentley,  2  My.  &  K.  149 ;  Hamilton  v.  Boyles,  1  Brev.  414 ;  Creswell  v. 
Lawson,  7  G.  &  J.  227  ;  Doe  v.  Nevill,  12  Jur.  181 ;  Laroche  v.  Davies,  1  Jur.  574; 
White  v.  Barber,  5  Burr.  2703  ;  Teatt  v.  Strong,  3  Bro.  P.  C.  219 ;  2  Burr.  910  ;  Bart- 
lett  v.  King,  12  Mass.  543  ;  Selden  v.  King,  2  Call.  72  ;  1  Yeates,  413. 

18.  That  words  which  it  is  obvious  are  miswritten,  (as,  dying  with  issue,  for  dying 
without  issue,)  may  be  corrected.  (Her  for  their.)  Keith  v.  Perry,  1  Desau.  353.  {I/he 
should  die,  for  when  he  should  die.)     Smart  v.  Clarke,  3  Russ.  365. 

19.  That  the  construction  is  not  to  be  varied  by  events  subsequent  to  the  execution  ■ 
but  the  courts  in  determining  the  meaning  of  particular  expressions,  will  look  to  alter- 
nate circumstances,  in  which  they  might  have  been  called  upon  to  affix  a  meaning 
to  them. 

20.  That  devises,  not  grammatically  connected,  or  united  by  the  expression  of  a 
common  purpose,  must  be  construed  separately,  and  without  relation  to  each  other ; 
though  it  may  be  conjectured,  from  circumstances,  that  the  testator  had  the  same 
intention  in  regard  to  both.  There  must  be  an  evident  intention  to  connect  them  ; 
Bight  v.  Compton,  9  East,  267 ;  [yet  the  whole  may  be  examined  to  ascertain  the 
meaning  of  the  testator  in  the  devise  or  clause  under  consideration.  Pratt  v.  Leadbetter, 
38  Maine,  (3  Heath,)  9.] 

21.  That  where  a  testator's  intention  cannot  operate  to  its  full  extent,  it  shall  take 
effect  as  far  as  it  can.     Gallini  u.  Gallini,  3  Ad.  &  El.  341  ;  5  B.  &  Ad.  621. 

22.  That  a  testator  is  rather  to  be  presumed  to  calculate  on  the  disposition  of  his 
will  taking  effect,  than  the  contrary ;  and  accordingly,  »  provision  for  the  death  of 
devisees  will  not  be  considered  as  intended  to  provide  for  lapse,  if  another  construc- 
tion can  be  put  upon  it. 

23.  That  a  will  of  real  estate,  wherever  it  be  made,  or  in  whatever  language  it  be 
written,  must  be  construed  according  to  the  laws  of  the  country  where  the  property, 
upon  which  it  is  intended  to  operate,  is  situated.  Bovey  v.  Smith,  1  Vern.  147 ; 
Trotter  v.  Trotter,  4  Bligh,  N.  S.  502. 
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construction  is  to  be  preferred  which  gives  effect  to  every  part 
of  the  instrument,  so  that  each  word  may  have  its  particular 
operation,  and  not  be  rejected,  if  any  construction  can  possibly 
be  put  upon  it.  (a) 

3.  The  intention  of  the  testator  must  be  collected  from  the 
whole  will,  ex  visceribus  testamenti,  so  as  to  leave  the  mind  quite 

satisfied  about  what  the  testator  meant.  And  as  a  will 
136  *     of  lands  *  must  be  in  writing,  such  collection  of  the  testator's 

intention  must  be  derived  from  the  will  itself;  for  no  aver- 
ment, founded  on  parol  evidence,  can  be  admitted  to  explain 
any  thing  dubious"  in  the  will,  except  in  a  few  instances,  which 
shall  be  mentioned  hereafter,  (b) 

4.  General  words  in  one  part  of  a  will  may  be  restrained  by 
subsequent  ones,  and  shall  be  construed  so  as  not  to  defeat  the 
intention  of  the  testator,  where  it  can  be  collected  from  any 
other  part  of  the  will.  But  where  there  is  a  manifest  general 
intent,  the  construction  should  be  such  as  to  effectuate  it,  though 
by  that'  construction  some  particular  intent  may  be  defeated,  (c)1 

5.  The  construction  must  be  such,  that  the  intent  of  the  testa- 
tor may  be  rendered  consistent  with  the  rules  of  law,  for  otherwise 
every  testator  would  make  a  new  law  for  himself;  the  metes 
and  bounds  of  property  would  be  vague  and  indeterminate, 
which  would  end  in -its  total  insecurity,  (d) 

6.  Technical  words  are  presumed  to  be  used  in  the  sense 
which  the  law  has  appropriated  to  them,  unless  the  contrary  ap- 
pears. But  where  the  intention  of  the  testator  is  plain,  it  will 
be  allowed  to  control  the  legal  operation  of  the  words,  however 
technical,  (e) 

7.  Introductory  words  often  assist  in  showing  the  intention  of 
a  testator ;  and  the  courts  have  laid  hold  of  them,  as  they  do  of 
every  other  circumstance  in  a  will,  that  may  help  to  guide  their 
judgment  to  its  right  and  true  construction.  (/)8 

(a)  2  Burr.  R.  770.    (2  Kenyon,  488.)    2  P.  Wms.  282. 
(6)  3  Burr.  R.  1541.    (Rowse's  case,  Lofft,  97.    Hill  v.  Chapman,  1  Ves.  407.) 
(c)  Infra,  c.  12  and  14.  (eZ)  2  Burr.  R.  1108.    1  Doug.  R.  341. 

(e)  2  P.  Wms.  741.    Doug.  R.  341.    (Den  v.  Blaokwell,  3  Green,  386.) 
(/)  Cowp.  R.  306,  637.   (Brailsford  v.  Heyward,  2  Desau.  32.    Barheydt  v.  Barheydt,  20 
Wend.  676.) 


1  See,  as  to  the  extent  and  limitations  of  this  rule,  infra,  ch.  12,  §  51,  note. 

2  General  introductory  words,  such  as,  "  touching  all  my  temporal  estate,"  and  the 


Title  XXXVIII.    Devise.    Ch.  IX.  s.  8—11.  177 

8.  The  particular  situation  of  a  testator,  the  number  of  hia 
children,  the  different  kinds  of  property  whereof  he  was  pos- 
sessed at  the  time  of  making  his  will,  are  circumstances  from 
which  arguments  may  be,  drawn  respecting  his  intention.1  And 
it  has  been  determined,  in  several  cases,  that  the  same  words 
may  have  a  different  construction,  when  applied  to  different  kinds 
of  property,  (a) 

9.  An  heir  at  law  shall  not  be  disinherited  by  a  will,  unless 
there  are  express  words,  or  a  necessary  implication,  to  that  effect ; 
for  the  title  of  the  heir,  being  founded  on  the  laws  of  descent, 
which  are  certain,  is  therefore  not  to  be  defeated  by  an  uncertain 
devise,  (b) 

10.  A  dubious  expression  in  a  will  may  be  explained  by  a 
codicil,  or  even  by  a  schedule  annexed  to  such  will,  (c) 

*  11.  It  has  been  stated,  that  though  all  trusts  are  in  *  137 
one  sense  executory,  yet  that  there  is  a  distinction  be- 
tween a  trust  created  without  any  reference  to  a  farther  execu- 
tion of  it,  by  a  conveyance  directed  to  be  made,  and  a  trust 
whose  effect  is  referred  to  another  conveyance,  directed  to  be 
made  for  its  final  execution.  In  the  case, where  a  trust  is  cre- 
ated by  will,  without  any  reference  to  a  further  execution  of  it, 
the  construction  is  the  same  as  in  devises  of  legal  estates ;  but 
where  a  conveyance  is  directed  to  be  made,  the  construction  is 
more  liberal,  in  order  to  carry  into  full  effect  the  intention  of  the 
testator,  (d) 

(a)  1  P.  Wins.  286.  4  Bro.  C.  C.  441.  (Ambler  v.  Norton,  4  Hen.  &  Munf.  44.)  2  Vez. 
616.     Cowp.  E.  833. 

(b)  Preo.  in  Cha.  473.     Cowp.  99.    6  Dow,  22.    (2  Binn.  19,  20.)    [18  How.  U.  S.  385.] 

(c)  Hayes  v.  Foord,  infra,  ch.  14,  §  11. 

(d)  Tit.  12.  o.  1,  ss.  87,  88.    (Cudworth  v.  Hall,  3  Desau.  261.) 

like,  though  they  may  have  some  effect  in  the  construction  of  the  subsequent  devises, 
are  not  of  themselves  sufficient  to  extend  a  devise  for  life  to  a  fee.  Goodright  u. 
Stocker,  5  T.  R.  13  ;  Infra,  ch.  11,  $  81  ;  Frogmorton  v.  Wright.  3  Wils.  414  ;  Doe  v. 
Backner,  6  T.  It.  612;  Earl  v.  Grim,  1  Johns.  Ch.  498;  Ibbetson  v.  Beckwith,  Cas. 
Temp.  Talbot,  157;  Forrest,  K.  157;  Infra,  ch.  11,  §  20-23  ;  and  see  Smith  v.  Coffin, 
2  H.  Bl.  444 ;  Finlay  v.  King,  3  Pet.  346.  See  also,  Beal  u.  Holmes,  6  Har.  &  J.  205, 
where  this  rule  is  more  fully  expounded. 

1  For  this  purpose,  family  deeds,  regarding  the  same  property,  are  admissible,  when 
referred  to  in  the  will ;  and  other  deeds,  connected  therewith,  though  not  directly  re- 
ferred to,  are  also  admissible,  in  aid  of  the  interpretation  of  a  complex  will  of  various 
estates,  particularly  when  involved  in  the  intricacies  of  co-existing  marriage  settlements. 
Noel  v.  Noel,  12  Price,  216.  And  see  Smith  v.  Bell,  6  Pet.  68 ;  1  Greenl.  on  Evid- 
§  287-291. 
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12.  Adjudged  cases  may  be  argued  from,  in  the  construction 
of  wills,  where  they  establish  general  rules  for  discovering  the 
intention  of  a  testator,  and  where  once  a  court  of  justice  has  de- 
termined the  meaning  of,  certain  words^  or  forms  of  expression, 
the  same  effect  will  in  all  future  cases  be  given  to  them ;  for 
the  great  object  in  matters  of  this  kind  is  certainty ;  and  Lord 
Mansfield  has  observed,  that  if  an  erroneous  or  hasty  determina- 
tion has  got  into  practice,  there  is  more  benefit  derived  from  ad- 
hering to  it,  than  if  it  were  to  be  overturned,  (a) 

13.  It  has  been  truly  said  by  Mr.  Hargrave,  that  if  courts, 
either  of  law  or  equity,  in  both  of  which  the  rules  of  interpreta- 
tion must  be  the  same^  should  indulge  an  unlimited  latitude  of 
forming  conjectures  upon  wills,  instead  of  attending  to  their 
grammatical  or  legal  construction,  the  consequence  must  be  end- 
less litigation.  Every  title  to  an  estate,  that  depended  on  a  will, 
must  be  brought  into  Westminster  Hall ;  for  if  once  we  depart 
from  the  established  rules  of  interpretation,  without  a  moral 
•certainty  that  the  meaning  of  the  testator  requires  it,  no  inter- 
pretation can  be  safe  till  it  has  received  the  sanction  of  a  court 
of  justice ;  for  how  can  a  client  or  a  purchaser  be  assured  that 
the  conjecture  of  the  most  able  counsel,  or  the  most  experienced 
conveyancer,  will  be  in  all  points  the  same  as  the  conjectures  of 
the  Judges,  or  the  Chancellor,  (b) 

14.  In  a  modern  case,  Lord  Kenyon  said :  "  Had  there  not 
been  such  a  current  of  authorities  as  we  find  in  the  books,  since 
the  passing  of  the  Statute  of  Wills,  on  the  construction  of  wills, 
to  further,  as  it  has  been  called,  the  intentions  of  devisors ;  per- 
haps it  would  have  been  better  that  the  same  strict  words  had 

been  required  in  testamentary  dispositions  of  land,  as  in 
138*    those  *by  deed;  because  then   the   language  of  passing 

estates  would  have  been  so  familiar,  that  few  questions 
would  have  arisen  on  wills.  For  it  has  been  often  observed, 
that  few  questions  arise  on  the  construction  of  deeds,  when  com- 
pared to  those  which  daily  arise  on  wills.  But  we  are  bound  to 
consider  the  series  of  authorities  on  this  subject  as  the  law  of  the 
land ;  and  it  would  be  extremely  dangerous  now,  to  remove  those 
landmarks  of  real  property,  on  which  mankind  have  acted  for 
Buch  a  length  of  time."  (c) 

(a)  1  Burr.  E.  233.     Hodgson  v.  Ambrose,  infra,  ch.  14,  §  9.     Supra,  ch.  8,  §  29. 
(i)  Har.  Tracts,  295.     Fearne,  Cont.  Eem.  266.     1  Eden's  E.  143,  367. 
(c)  5  Term  R.  561.     (Kingsland  v.  Eapelye,  3  Edw.  1.) 
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15.  Where  there  are  words  in  a  will  which  have  no  meaning, 
or  which  are  evidently  contrary  to  the  general  intention  of  the 
testator,  they  will  be  rejected.1  And,  on  the  other  hand,  words 
omitted  by  mistake,  and  which  are  absolutely  necessary  to  effect- 
uate the  general  intention,  will  be  supplied,  (a) 

16.  Sir  W.  Coryton  devised,  for  the  preserving  and  continuing 
his  real  estate  in  his  name  and  blood,  all  his  lands  to  trustees 
and  their  heirs,  until  his  son  John  should  attain  his  age  of  twenty- 
seven,  and  no  longer,  in  trust  in  the  mean  time  out  of  the  rents 
and  profits  for  paying  legacies,  and  to  lay  out  the  residue  in  the 
purchase  of  lands  of  inheritance',  t^be  settled  in  the  same  man- 
ner as  the  rest  of  his  estate ;  andj^om  and  after  the  determi- 
nation, of  the  estate  limited  to  them  as  aforesaid,  and  the  full' 
accomplishment  of  his  son's  age  of  twenty-seven,  that  his  said 
trustees  and  their  heirs  should  stand  and  be  seised  of  all  the 
lands  devised  to  them  and  their  heirs  to  the  use  and  behoof  of 
his  said  son  John  and  his  assigns,  for  and  during  the  term  of 
ninety-nine  years,  without  impeachment  of  waste,  and  from  and 
after  the  determination  of  that  estate,  to  the  use  and  behoof  of 
his  said  trustees  and  their  heirs,  during  the  natural  life  of  the 
said  John  Coryton,  for  preserving  contingent  remainders  ;  but 
nevertheless  to  permit  the  said  John  Coryton  to  take  the  profits 
during  his  natural  life ;  and  from  and  after  his  decease,  to  the 
use  and  behoof  of  the  first  and  every  other  son  of  the  said  John 
Coryton  in  tail  male ;  and  for  default  of  such  issue,  to  the  use 
of  the  heirs  of  the  body  of  the  said  John  Coryton ;  and  for  want 
of  such  issue,  to  the  use  and  behoof  of  his  daughter,  Susanna 
Elliot,  in  tail ;  and  for  default  of  such  issue,  to  the  use  and, 

(a)  Hawes  ».  Hawes,  infra,  c.  15,  $  9.     (Creswcll ».  Lawson,  7  G.  &  J.  227.) 


1  Bat  words  are  not  to  be  rejected  upon  mere  conjecture,  nor  unless  they  are  actually 
irreconcilable  with  the  rest  of  the  will.  The  mere  improbability  that  the  testator  could 
have  meant  what  he  has  expressed,  neither  amounts  to  a  cause  for  rejection,  nor  ren- 
ders the  devise  yoid  for  uncertainty.  Chambers  v.  Brailsford,  18  Ves.  368;  19  Ves. 
652 ;  2  Mcr.  25.  And  see,  as  to  the  rule,  that  the  general  intention  is  to  overrule  the 
particular  intention,  Infra,  ch.  12,  §  51,  note.  The  subject  of  supplying,  transposing, 
and  changing  words,  is  very  fully  treated  in  1  Jarm.  on  Wills,  ch.  17,  p.  [427]-[458], 
with  Perkins's  notes.  See  also,  Rathbone  v.  Dyckman,  3  Paige,  9  ;  Lee  v.  Pain,  4  Hare,. 
249,  254:  Robinson  v.  Waddelon,  8  Sim.  134;  Wright  v.  Denn,  10  Wheat.  204;  [Raw- 
son  v.  Clark,  38  Maine,  (3  Heath,)  223 ;  Dew  v.  Barnes,  1  Jones's  Eq.  (N.  C.)  149 ; 
O'Neall  v.  Bpozer,  4  Rich.  Eq.  22 ;  Cleland  v.  Waters,  16  Geo.  496.] 
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behoof  of  his  nephew,  John  Goodall,  the  plaintiff,  for  life,  &c, 
taking  the  name  of  Coryton ;  with  power  to  his  trustees,  until  his 

son  should  attain  his  age  of  twenty-seven  years,  to  make 
139*    *  leases  of  the  premises,  and  the  like  power  to  his  son, 

upon  his  attaining  the  age  of  twenty-seven ;  with  a  power 
also  to  his  trustees,  so  long  as  his  son  should  continue  under 
twenty-seven,  to  join  with  him  in  making  a  jointure,  and  after 
his  son's  attaining  twenty-seven,  then  to  make  such  jointure 
himself,  (a) 

The  testator  died  in  1712,  and  his  son  Sir  John  Coryton  died 
in  1739,  without  issue,  having  made '  his  wife  executrix  and  re- 
siduary legatee,  who  died  m  1741,  and  devised  the  premises  to 
the  defendants,  for  the  residue  of  the  ninety-nine  years'  term, 
created  by' the  will  of  Sir  W.  Coryton,  considering  it  as  an  abso- 
lute interest  for  ninety-nine  years  in  Sir  J.  Coryton,  and  not 
determinable  upon  his  death ;  Susanna  Elliot  being  also  dead 
without  issue. 

The  plaintiff  brought  his  bill  to  be  let  into  possession  of  the 
premises,  insisting,  that  though,  as  the  words  of  the  will  stood, 
there  seemed  to  be  an  absolute  ninety-nine  years'  term  given  to 
Sir  John  Coryton,  yet  that  was  only  a  mistake  in  the  wording 
of  the  will,  it  never  being  the  intention  of  Sir  W.  Coryton,  the 
testator,  that  his  estate  should  go  into  another  family,  or  to  any 
wife  his  son  should  happen  to  marry,  which  it  would  probably  do 
by  an  absolute  devise  for  ninety-nine  years :  whereas,  by  the 
whole  scope  of  the  will,  his  intent  plainly  appeared,  to  continue 
the  estate  in  his  own  name  and  blood,  and  to  give  the  same  to 
his  son  only  for  a  term  of  ninety-nine  years,  determinable  upon 
his  death. 

Lord  Hardwicke  said,  the  question  was,  whether  this  was  an 
absolute  term,  to  end  only  by  effluxion  of  time,  or  to  cease  upon 
the  death  of  Sir  J.  Coryton.  And,  as  on  the  one  hand,  it  must 
be  admitted  that  there  were  no  express  words  to  determine  it,  so 
on  the  other  it  must  likewise  be  admitted,  that  it  might  be  made 
determinable  by  other  parts  of  the  will,  though  not  expressly 
limited  to  be  so.  This  term  was  not  limited  to  the  executors 
and  administrators  of  Sir  J.  Coryton,  and  though  not  much  stress 
was  to  be  laid  on  that,  yet  it  was  strange  that  in  so  verbose 

(a)  Coryton  v.  HeUiar,  1745,  MS.  Rep. 


Title  XXXVIII.    Devise.     Ch.  IX.  s.  16.  181 

a  will,  these  words  should  be  omitted,  if  the  testator  intended 
his   son's  representatives   to   take   it.      The   estate,  limited   to' 
trustees,  was  a  sufficient  estate  of  freehold  to  support.the  con- 
tingent remainders,  and  to  preserve  the  estate  to  Sir  John  Cory- 
ton  for  his  life,  but  not  to  preserve  the  term  from  forfeiture  for 
his  executors ;  but  was  just  in  the  same  manner  as  in  a 
conveyance  *  where  the  term  was  determinable ;   and  the     *  140' 
limitation  also  to  the  first  and  every  other  son  was  the 
same  as  in  a  common  settlement.     The  construction,  therefore,, 
made  by  the  plaintiff,  answered  every  purpose  of  a  settlement: 
and  that  made  by  the  defendants  only,  left  a  dry  reversion  in  the- 
first  and  other  sons,  expectant  upon  a  term  which  might  last 
longer  than  the  lives  of  the  sons  or  grandsons.     Had  this  been 
intended  for  an  absolute  term,  to  enable  Sir  J.  Coryton  to  provide 
for  his  younger  children,  it  would  likewise  have  been  proper  to 
have  provided  against  the  forfeiture  of  the  term,  by  the  trustees, 
for  so  many  years  as  were  to  come  of  the  term ;  and  if,  as  was 
admitted  by  the  defendant's  counsel,  the  limitation  to  the  first 
and  other  sons,  immediately  following  the  limitation  of  the  term, 
might  have  determined  it  upon  the  death  of  Sir  J.  Coryton,  the 
interposing  an  estate  to  trustees  for  preserving  contingent  re- 
mainders, should  not  overturn  the  whole  will,  especially  as  that 
limitation  to  the  trustees  was  unnecessary,  there  being  an  estate 
of  freehold  limited  to  them  before.     Indeed,  before  the  Statute  of 
Uses,  an  estate  in  feoffees  and  their  heirs,  to  the  use  of  A,  for 
years,  remainder  to  the  right  heirs  of  B,  who  was  then  living, 
the  contingent  remainder  was  good,  because  supported  by  the 
estate  of  freehold  in  the  feoffees  ;  but  since  the  statute,  it  was 
otherwise,  and  therefore  where  the  first  limitation  was  for  life, 
and  a  remainder  was  limited  to  trustees  during  the  life  of  the 
tenant  for  life,  for  preserving  contingent  remainders,  and  upon 
further  trust  to  permit  the  tenant  for  life  to  receive  the  profits  to 
his  own  use,  this  was  done  that  if  tenant  for  life  should,  by  making 
a  feoffment,  commit  a  forfeiture,  the  trustees  should,  notwith- 
standing, suffer  him  to  receive  the  rents.     But  where  the  first 
limitation  was  only  for  years,  the  remainder  to  trustees,  during 
the  life  of  the  tenant  for  years,  was  inserted  purely  to  support 
the  contingent  remainders,  which  the  estate  for  years  could  not 
do ;  but  not  with  a  view  of  preserving  the  remainders  against. 
vol.  m.  16 
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the  tenaht  for  years,  when  those  very  remainders  would  be  void 
for  want  of  a  freehold  to  support  them.  At  the  time  of  this  will 
made,  Si?  J.  Coryton  was  but  twenty-one ;  and  if  this  was  taken 
for  an  absolute  term,  from  the  time  of  his  attaining  twenty-seven, 
the  testator,  instead  of  giving  his  estate  to  his  family,  would 
have  given  it  from  them  for  105  years ;  which  would  appear  very 

harsh  if  Sir  J.  Coryton  had  had  a  son,  who  might  thus 
141  *    have  •  *  been  stripped  by  an  executor.     Now  the  plaintiff 

was  in  the  same  case,  being  directed  to  change  his  name 
forthwith  ;  and  to  what  purpose  should  he  take  the  name  imme- 
diately, if  he  be  not  to  take  the  estate  for  105  years  ?  Had  the 
testator  intended  this  for  an  absolute  term,  there  was  no  occasion 
to  give  powers  of  leasing  or  jointuring,  as  both  might  have  been 
supplied  thereout.  For  though  it  would  not  be  strictly  a  joint- 
ure within  the  statute,  yet  it  would  be  a  good  satisfaction  of 
dower  in  equity ;  and  it  was  absurd  to  suppose  that  he  intended 
this  son,  whom  he  would  not  trust  with  his  estate  before  twenty- 
seven,  should  have  power  to  give  the  whole  away  for  ninety-nine 
years,  even  before  he  was  twenty-seven.  It  was  said,  that  the 
testator  mightintend  to  give  his  son  the  power  of  disposing  of  the 
estate  to  the  heir  of  the  family,  if  he  should  so  please,  but  there 
was  no  evidence  of  such  intent ;  on  the  contrary,  he  meant  to  tie 
him  up  as  fast  as  possible.  And  there  was  as  little  evidence  of 
the  testator's  meaning  he  should  have  it,  to  provide  for  younger 
children.  Then  it  was  objected,  that  here  was  an  absolute  term 
given,  which  could  not  be  varied  or  taken  away  by  implication. 
But  in  King  v.  Melling,  1  Vent.  299,  (a)  we  find  an  express  es- 
tate for  life  enlarged  to  an  estate  tail ;  and  the  same  in  Langley 
v.  Baldwin,  for  so  was  the  opinion  of  the  Court  of  C.  B.,  though 
in  1  Ab.  Eq.  185,  by  mistake,  it  is  called  only  an  estate  for  life; 
which  distinguishes  it  from  Bamfield  v.  Popham,  2  Vern.  427- 
449,  where  the  limitation  was  to  all  and  every  the  son  and  sons ; 
and  though  it  be  said  that  an  estate  cannot  be  enlarged,  yet 
do  I  find  no  rule,  that  an  estate  cannot  be  abridged  by  implica- 
tion ;  and  for  instance,  a  devise  to  one  and  his  heirs,  and  if  he 
die  without  issue  to  remain  over ;  this  abridged  the  fee  to  an 
estate  tail.  A  distinction  was  made  between  a  necessary  and  a 
probable  implication,  which  last  only  was  said  to  be  in  this  case ; 

(a)  Infra,  o.  14,  §  59. 


Title  XXXVIII.    Devise.    Ch.  IX.  s.  16.  183 

but  there  was  no  such  thing  as  a  natural  necessary  implication  ; 
that  being  the  necessary  consideration,  which  plainly  appeared  to 
be  the  testator's  intent,  as  it  was  in  Langley  v.  Baldwin.  So  in 
the  present  case,  what  could  be  more  unnatural  than  to  suppose 
the  testator  meant  to  give  away  his  estate  for  105  years ;  and 
though  all  he  had  hitherto  said  went  only  on  the  supposition  of 
its  being  but  an  implication,  as  the  defendant's  counsel  would 
have  it,  yet  he  thought  the  question  expressly  determined  by 
other  parts  of  the  will.  He  thought  the  cases  of  Spalding 
v.  Spalding,  (a)  *  Cro.  Car.  185,  and  Whalley  v.  Reede,  *  142 
1  Lutw.  810,  applicable  to  the  present.  And  in  Amhurst 
v.  Litton,  first  heard  in  1728,  and  decreed  for  the  plaintiff;  then 
reheard  in  1729,  and  the  former  decree  reversed  ;  and,  finally,  in 
the  House  of  Lords,  it  was  admitted  on  all  hands,  that  the  testa- 
tor had  power  to  dispose  of  the  terms ;  that  the  words  of  the . 
devise  were  very  strong,  giving  them  to  his  mother,  for  her  sole 
use  and  benefit ;  and  was  urged  also  to  be  a  great  circuity,  if 
intended  only  to  give  her  the  sums  secured  by  those  mortgage 
terms,  which  might  much  more  easily  have  been  given  in  money ; 
yet  was  the  last  decree  affirmed,  from  the  great  improbability 
that  the  testator  meant  to  give  away  and  sever  these  long  terms 
from  the  inheritance. 

The  authorities  quoted  for  the  defendants  were,  first,  Lanes- 
borough  v.  Fox,  (6)  which  was  decreed  upon  the  too  great  remote- 
ness of  the  executory  devise ;  that  of  Amble  v.  Jones,  which 
was  clearly  a  fee  upon  a  fee  ;  and  Moore,  7,  which  was  likewise 
a  very  plain  case.  One  general  observation  occurred  on  this 
will,  that  it  was  intended  for  a  family  settlement,  wherein  the 
limitations  were  framed  as  strict  as  possible.  Now  suppose  this 
a  marriage  article,  would  the  Court  have  decreed  a  settlement  of 
an  absolute  term  ?  Even  in  a  conveyance  executed,  he  was  in- 
clined to  think  the  Court  would  have  rectified  it,  because  destruc- 
tive of  the  whole  settlement ;  as  in  Uvedale  v.  Halfpenny,  (c) 
where  the  term  for  raising  younger  children's  portions  being  by 
mistake  placed  behind  the  estate  tail,  the  Court  rectified  it, 
although  the  son,  tenant  in  tail,  had  suffered  a  recovery.  A  dis- 
tinction was  made  between^  settlements  and  wills,  which  last  it 
was  said,  must  be  taken  as  they  are ;  but  this  must  be  understood 

(a)  Infra,  c.  18,  §  11.  (6)  Infra,  o.  18,  §  20.  (c)  Tit.  32,  c.  20,  §  32. 
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with  some  restriction,  that  the  construction  be  not  barely  accord- 
ing to  the  words,  but  likewise  according  to  the  testator's  intent ; 
as  in  Sir  J.  Hobart  v.  Lord  Stamford,  where  trustees  for  preserv- 
ing contingent  remainders  were  inserted,  though  not  directed  by 
the  will;  and  if  there  was  any  doubt,  the  present  case  was 
stronger,  because  part  was  executory,  as  land  was  to  be  pur- 
chased with  the  profits. 

Upon  the  whole,  therefore,  he  was  of  opinion,  that  this  was 
not  an  absolute  term  for  ninety-nine  years,  but  that  it  determined 
upon  Sir  John  Coryton's  death. 

17.  A  person  devised  to  his  wife  several  freehold  estates,  until 
his  son  T.  P.  should  attain  the  age  of  twenty-one  years, 
143  *  in  trust  *  to  maintain  him  ;  and  then  devised  the  same  to 
his  said  son  T.  P.  in  fee.  But  if  it  should  happen  that 
his  said  wife  should  be  ensient  with  one  or  more  children,  at  the 
time  of  his  decease,  and  his  said  son  T.  P.  should  die  without 
issue,  before  he  attained  the  age  of  twenty-one  years,  such  child 
or  children  being  then  living,  he  then  devised  the  premises  to  his 
wife,  till  such  child  or  children  should  attain  their  ages  of  twenty- 
one  years,  in  trust  to  maintain  them  ;  and  then  devised  the  same 
to  such  children  in  fee.  But  if  it  happened  that  his  son  T.  P. 
should  die  without  issue,  and  before  twenty-one,  or  that  his  wife 
should  at  the  time  of  his  decease,  be  ensient  with  one  or  more 
child  or  children,  who  should  die  without  issue,  under  twenty- 
one,  then  he  devised  the  premises  to  his  wife  for  life,  remainder 
to  his  nephews  in  fee.  (a) 

The  testator,  at  the  time' of  making  his  will,  had  only  one  child, 
the  said  Thomas ;  but  after  the  making  thereof,  and  before  his 
death,  he  had  two  other  sons  born ;  namely,  the  plaintiffs,  Ed- 
ward and  John.  The  testator  died  in  1759,  his  wife  survived 
him,  but  was  not  ensient  at  the  time  of  his  death.  T.  P.  died 
without  issue,  in  1766.  A  bill  was  filed  in  Chancery,  by  the 
widow,  on  behalf  Of  herself  and  her  two  infant  children ;  praying 
that  a  sufficient  part  of  the  rents  and  profits  of  the  real  estate 
might  be  applied  for  the  maintenance  and  education  of  the  two 
infants. 

The  Court  directed  a  case,  for  Jhe  opinion  of  the  Court  of 
King's  Bench — Whether,  in  the  event  that  had  happened,  any 

(a)  White  v.  Barber,  6  Burr.  2703. 
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and  what  estate  was  vested  in  the  widow,  and  the  two  infant 
sons  of  the  testator. 

The  Judges  of  the  Court  of  King's  Bench  certified  as  follows  : 
— "  We  are  of  opinion,  that  the  provision  made  by  the  testator, 
being  for  children  which  were  to  be  born  after  the  making  of  his 
will,  he  certainly  intended  to  comprehend  all  the  children  which 
should  be  born  of  his  then  wife  (whether  before  or  after  his 
decease) ;  for  we  think  that  a  father,  in  making  an  express  pro- 
vision for -any  children,  which  his  wife  should  be  ensient  with  at 
the  time  of  his  decease,  could  never  intend  to  give  his  estate  to 
such  children,  in  exclusion  of,  or  to  his  nephews  (as  the  event 
has  happened)  in  preference  to,  any  child  or  children  that  might 
be  born  in  his  lifetime. 

"  We  are  of  opinion  therefore,  that  notwithstanding  the  defect 
of  expression  in  this  will,  the  children  born  before  the 
*  testator's  death,  are  virtually  included  in  the  provision  *  144 
so  anxiously  made  by  a  parent  for  his  posthumous  chil- 
dren ;  and  that  upon  the  true  construction  of  this  will,  the  plain- 
tiffs Edward  and  John  will  be  entitled,  from  the  testator's  manifest 
intent,  to  take  an  estate  in  fee  in  the  premises  at  their  respective 
ages  of  twenty-one;  and  that  in  the  mean  time  the  plaintiff 
Eleanor,  their  mother,  is  entitled  to  hold  the  said  premises,  sub- 
ject to  the  trust  of  the  said  will,  for  their  maintenance  and  edu- 
cation." (a) 1 

18.  The  word  "  or "  has  been  frequently  construed  "  and," 
in  a  conjunctive  sense ;  where  the  intention  of  the  testator  ap- 
peared to  require  such  a  construction.2 

(a)  Doe  v.  Micklem,  6  East,  486.    Doe  v.  Stenlake,  12  East,  515. 


1  This  case  has  since  been  overruled  in  Blackiston  v.  Haslewood,  C.  B.,  Hil.  T.  1851, 
(4  Law  Bep.  76,  N.  S.)  [2  Eng.  Law  &  Eq.  308.]  In  this  case,  the  testator  devised  an 
estate  to  his  wife  for  life,  remainder  to  his  nephew  in  fee ;  provided,  that  if  the  wife,  at 
the  testator's  decease,  should  be  with  child,  the  child,  and  not  the  nephew,  should  take 
the  remainder.  At  the  time  of  making  the  will,  the  testator  had  no  child,  and  was  ex- 
pecting soon  to  die ;  but  afterwards  a  child  was  horn  in  his  lifetime,  and  he  made  a 
codicil  devising  after-acquired  property  to  such  child.  When  the  testator  died,  the  wife 
was  not  pregnant.  It  was  held,  that  the  child  had  no  estate  under  the  will ;  and  that, 
as  there  was  no  posthumous  child,  the  devise  to  the  nephew  took  effect. 

2  Where  one  devised  all  his  property  to  his  mother  for  life,  and  after  her  decease  to 
his  three  sisters  or  their  children ;  it  was  held,  that  the  property  must  be  considered  as 
given  to  the  three  sisters  and  their  children  ;  so  that  the  issue  of  a  deceased  sister  might 
take.    Penny  v.  Turner,  15  Sim.  368.    And  see,  as  to  the  transposition  of  "  or"  and 

16* 
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19.  R.  Baker  devised  lands  to  his  son  Richard,  and  his  heirs 
forever ;  and  if  Richard  died  within  the  age  of  twenty-one 
years,  or,  without  issue ;  that  then  the  land  should  be  equally 
divided  amongst  his  three  other  sons.  Richard  .the  devisee  had 
issue  Mary,  and  died  within  age.  It  was  resolved,  that  the  word 
or,  should  be  construed  as  and,  in  a  conjunctive  sense,  (a) 

20.  A  person  devised  his  land  to  his  son  and  his  heirs,  and  in 
case  his  son  should  die  before  he  attained  the  age  of  twenty-one, 
or  have  issue  of  his  body,  then  over.  The  son  lived  to  twenty- 
eight  years,  but  died  without  issue.  It  was  resolved,  that  the 
will  should  be  construed,  as  if  the  words  had  been  "  and  in  case 
my  said  son  shall  happen  to  die  before  he  attains  his  age  of 
twenty-one,  and  have  issue  living."  (b) 

21.  The  words  of  a  will  were : — "I  give  the  said  premises  to 
my  grandson,  his  heirs  and  assigns ;  but  in  case  he  dies  before  he 
attains  the  age  of  twenty-one  years,  or  marriage,  and  without 
issue,  then  and  in  such  case  "  he  devised  the  same  to  the  defend- 
ant. The  grandson  attained  twenty-one,  and  died,  never  hav- 
ing been  married ;  and  it  was  insisted  that  the  attaining  twenty- 
one,  was  a  performance  of  the  condition,  and  vested  the  estate 
absolutely  in  the  grandson,  under  whom  the  lessor  of  the  plain- 
tiff claimed.  Judgment  was  given  accordingly,  in  the  county 
palatine  of  Durham ;  whereof  error  was  brought  in  the  Court  of 
King's  Bench.  After  several  arguments,  the  Court  affirmed  the 
judgment  upon  the  authority  of  Price  v.  Hunt,  where  the  word 
or  was  construed  conjunctively.  And  they  said,  they  would  read 
this  without  the  word  or,  as  if  it  run :  —  "  and  if  he  dies  before 
twenty-one,  unmarried,  and  without  issue ; "  which  he  did  not 

do,  for  one  of  the  circumstances   failed.     And   all  put 

145  *    together  *  were  but  in  the  nature  of  one  contingency ;  and 

it  was  considerable,  that  this  was  not  a  condition  prece- 

(a)  Soulle  v.  Gerrard,  Cro.  Eliz.  525.  (6)  Price  v.  Hunt,  Pollexf.  645. 


-"  and,"  1  Jarm.  on  Wills,  ch.  17,  p.  427-456,  2d  ed.  and  the  cases  collected  in  the  notes 
of  Mr.  Perkins.  See  also,  Brewer  v.  Opie,  1  Call,  212 ;  Jackson  v.  Jackson,,  1  Vez. 
217 ;  Hetherington  u.  Oakman,  1  Y.  &  C.  299 ;  Dobbins  v.  Bowman,  3  Atk.  408 ; 
{Lachlan  v.  Reynolds,  15  Eng.  Law  &  Eq.  234 ;  Morris  v.  Morris,  21  lb.  152 ;  Staple- 
ton  v.  Stapleton,  11  lb.  90;  Linstead  v.  Green,  2  Md.  82;  Janney  v.  Sprigg,  7  Gill, 
197  ;  Shands  v.  Rogers,  7  Rich.  Eq.  (S.  C.)  422.] 
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dent,  but  to  destroy  an  estate,  devised  by  the  former  words  in 
fee.  (a) 

22.  A  person  devised  two-thirds  of  his  estate  to  his  son  M.  P., 
to  hold  to  him,  his  heirs  and  assigns  forever.  But  in  case  his 
said  son  should  happen  to  die  before  he  should  attain  the  age  of 
twenty-one  years,  or  without  issue,  then  he  gave  and  devised  the 
said  two-thirds  to  his  wife.  By  a  codicil,  the  testator,  reciting 
this  clause,  proceeded  thus  :  —  "  Now  my  further  mind  and  will 
is,  that  in  case  my  said  son  shall  happen  to  die  before  the  age  of 
twenty-one,  or  without  issue  as  aforesaid,  and  also  in  case  of  the 
decease  of  my  said  wife,  then  I  give  and  devise  the  said  two- 
third  parts  to  all  the  sons  and  daughters  of  T.  D."  (b) 

The  son  died  after  the  age  of  twenty-one,  but  without  issue  ; 
and  the  question  was,  whether  the -devise  over  to  the  mother 
should  take  effect,  upon  one  of  the  contingencies  happening 
only. 

Lord  Hardwicke  said,  he  thought  it  a  very  plain  case.  The 
testator  had  a  wife  and  a  son  living :  If  he  had  gone  no  further 
than  the  first  clause,  he  had  given  him  an  absolute  fee.  But 
then  followed  the  executory  part.  Upon  the  words  in  the  codi- 
cil there  could  be  no  doubt  at  all ;  it  was  to  go  over,  upon  two 
contingencies ;  the  words  as  aforesaid  took  in  all  the  former  dis- 
position. Suppose  he  had  said  no  more  than,  "  in  case  my  son 
died  under  twenty-one  as  aforesaid,"  would  this  have  disinherited 
the  issue,  if  the  father  had  died  under  twenty-one,  and  gone  over 
to  the  mother  ?  By  no  means  ;  for  he  would  have  supplied  the 
words — and  without  issue  ;  and  should  have  been  justified  by 
the  expression,  as  aforesaid.  He  held  it  to  be  a  vested  estate  in 
fee  in  the  son,  as  he  arrived  at  his  age  of  twenty-one ;  and  that 
though  he  died  without  issue,  yet  it  did  not  go  over  to  the  mother, 
but  descended  to  his  heir  at  law. 

23.  A  woman  devised  a  house  to  her  son  Robert,  his  heirs  and 
assigns  forever;  and  in  case  he  should  happen  to  die  in  his 
minority  and  unmarried,  or  without  issue,  she  gave  it  over,  (c) 

Lord  Hardwicke,  held,  that  the  estate  was  to  go  over  only  upon 
one  contingency ;  that  of  Robert's  dying  during  his  minority, 
subject  to  the  qualifications  of  his  being  unmarried,  and  without 

(a)  Barker  v.  Suretees,  2  Stra.  1175.    Ante,  s.  20.        (6)  Walsh  v.  Peterson,  3  Atk.  193. 
(c)  Framlingham  v.  Brand,  3  Atk.  390. 
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issue  at  his  death ;  and  consequently  the  estate  vested  absolutely 

in  Robert,  upon  his  coming  of  age.  (a) 
146  *  *  24.  A  person  devised  to  his  brother  Benjamin  Smith 
all  his  real  and  freehold  estates ;  but  in  case  his  said 
brother  Benjamin  should  die  before  he  attained  the  age  of  twenty- 
one  years,  or  without  leaving  issue  living  at  his  death,  then  he 
bequeathed  his  real  estate  to  his  mother.  Benjamin  Smith  the 
devisee,  entered  into  possession  of  the  devised  premises,  and 
attained  his  age  of  twenty-one  years,  but  died  without  issue.  (6) 

The  Courts  of  Common  Pleas  and  King's  Bench  in  Ireland 
determined,  that  as  the  devise  over  was  intended  only  to  take 
place  on  the  happening  of  one  contingency,  consisting  of  two 
branches,  namely,  Benjamin's  dying  under  twenty-one,  and  with- 
out leaving  issue,  and  as  in-  this  view  only  the  latter  part  of  the 
contingency  had  happened,  and  the  former  branch  becoming  im- 
possible, the  devise  over  could  not  operate. 

On  a  writ  of  error  to  the  House  of  Lords,  it  was  contended  on 
behalf  of  the  plaintiff  in  error,  that  the  construction  adopted  in 
Ireland  was  so  much  against  the  language  of  the  will,  as  to  be 
the  direct  contrary  to  that  which  the  will  peremptorily  directed. 
According  to  the  words,  the  devise  over  was  to  operate  on  the 
happening  of  either  of  two  events ;  either  in  the  event  of  Benja- 
min's dying  under  twenty-one,  or  dying  without  leaving  issue. 
But  according  to  the  construction  in  Ireland,  the  words  of  con- 
tingency were  made  to  be, — "  In  case  my  said  brother  shall  die 
before  he  attains  twenty-one,  and  without  issue."  The  testator's 
disjunctive  or  was  struck  out  of  the  will,  and  instead  of  it,  the 
conjunctive  and  was  inserted.  The  testator's  two  contingencies 
were  consolidated  into  one  contingency  ;  and  so  the  testator  was 
made  to  speak  the  very  reverse  of  that  which  he  had  really 
spoken. 

On  behalf  of  the  defendant  in  error,  it  was  said,  that  the 
general  intent  of  the  testator,  as  far  as  it  could  be  collected  from 
the  whole  will,  must  prevail,  even  against  any  particular  clause ; 
which  if  taken  separately  might  have  or  seem  to  have,  a  contrary 
tendency.  Now  in  this  case,  the  general  intent  of  the  testator 
appeared  with  sufficient  clearness  to  have  been,  to  prefer  his 
brother  Benjamin  and  his  issue  before  his  mother ;  and  that  the 

(a)  Brownsword  v.  Edwards,  infra,  c.  20.        (A)  Fairfield^;.  Morgan,  Dom.  Proo.  1805. 
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mother  was  not  to  take,  to  the  exclusion  of  the  children  of  Ben- 
jamin. This  intent,  then,  ought  to  be  carried  into  effect,  and  it 
could  not  be  carried  into  effect,  without  construing  the  word  or 
in  a  conjunctive  sense  ;  since  otherwise  Benjamin  might 
have  *  died  under  age,  leaving  children,  and  by  reason  of  *  147 
his  dying  under  age,  the  children  would  have  been  ex- 
cluded, (a) 

To  give  the  word  or  a  conjunctive  sense,  when  the  context  and 
intent  of  the  whole  instrument  required  it,  was  neither  a  strained 
nor  a  novel  construction.  There  was  perhaps  no  word  in  the 
language  of  more  equivocal  effect  than  the  word  or.  By  a  slight 
variation  of  the  phrase,  in  almost  any  case,  it  might  be  made  to 
have  either  a  conjunctive  or  disjunctive  operation.  A  devise 
over  if  A  shall  die  before  his  attaining  his  full  age,  or  day  of 
marriage,  did  not  take  effect  by  strict  grammar,  if  A  either  came 
to  age  or  married ;  but  change  the  expression  to, — "  If  A  shall 
die  before  attaining  his  full  age,  or  (before  attaining-  Ms)  day  of 
marriage;"  then,  in  strict  grammar,  the  devise  over  takes  effect, 
unless  both  happen.  Yet  the  words  between  the  parentheses, 
which  were  used  in  the  latter  mode  of  expression,  must  be  under- 
stood in  the  former,  in  order  to  make  sense  of  the  passage.  The 
consequence  was,  that  courts  had  at  all  times  paid  little  atten- 
tion to  a  word,  the  effect  of  which  depended  on  distinctions  so 
small  and  subtle ;  and  had  construed  the  sentence  in  that  way 
which  seemed  most  conformable  to  sense,  without  much  atten- 
tion to  the  conjunctive  or  disjunctive  meaning  of  the  particle 
used.  This  had  been  done  even  in  acts  of  Parliament.  In  wills, 
it  was  grown  into  a  settled  rule  of  construction,  that  where  there 
was  a  devise  of  an  inheritance  to  any  person,  and  a  devise  over, 
depending  on  his  age,  or  having  issue,  whether  these  two  events 
were  connected  by  a  conjunctive  or  disjunctive  particle,  the  estate 
of  the  first  taker  is  absolute,  if  either  of  the  events  take  place ; 
and  this  for  one  plain  reason,  expressed  or  implied  in  all  the  cases, 
namely,  that  otherwise  if  the  first  taker  should  die  under  age, 
leaving  issue,  such  issue  would  be  disinherited,  (b)  f 

(a)  Doe  v,  Halley,  8  Terra  K.  5. 

(6)  Denn  o.  Kemeys,  9  East,  366.     Eight  v.  Day,  16  East,  67. 

[t  For  instances  of  bequests  of  personalty  wherein  "or"  was  construed  "and,"  see 
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The  judgment  was  affirmed. 

25.  [  So,  on  the  other  hand,  the  word  " and"  has  in  some  cases 
been  construed  "  or,"  in  order  to  effectuate  the  apparent  intention 
of  the  testator. 

26.  Thus,  where  the  devise  was  to  trustees  and  their  heirs 
upon  trust,  to  receive  the  rents  and'  profits  until  J.  B. 

148*  should  attain  *  twenty-one;  and  if  he  should  live  to  at- 
tain the  said  age,  or  have  issue,  to  him  and  the  heirs 
of  his  body ;  but  if  he  should  happen  to  die  before  the  age  of 
twenty-one  years,  and  without  issue,  then  over.  Lord  Hard- 
wicke  held,  that  and  should  be  construed  or  upon  apparent 
intention,  so  that  in  the  event  of  J.  B.  attaining  twenty-one, 
and  dying  without  issue,  the  remainder  over,  expectant  on  the 
estate  tail  in  J.  B.,  should  take  effect,  (a) J 

27.  But  in  a  subsequent  case,  very  similar  to  the  preceding, 
the  devise  was  taken  literally,  and  the  word  "and"  was  con- 
strued in  its  literal  sense. 

28.  In  the  case  referred  to,  the  devise  was  to  trustees  and  their 
heirs  in  trust  for  J.  J.,  and  the  heirs  of  his  body  lawfully  issuing 
forever ;  and  if  J.  J.  should  happen  to  die  before  he  attained  his 
age  of  twenty-one  years,  and  without  issue,  then  over.  J.  J. 
attained  twenty-one,  but  died  without  issue.  (&) 

On  the  authority  of  the  preceding  case,  it  was  contended  that 
"  and  "  should  be  construed  "  or."  Lord  Ellenborough  admitted, 
that  the  cases  were  very  similar,  and  that  the  only  distinction 
was,  that  the  limitation  over  in  Brownsword  v.  Edwards,  was  in 
favor  of  a  daughter,  who,  without  the  construction  in  that  case 
put  'upon  the  word  "and"  would  have  been  unprovided  for; 
nevertheless,  his  lordship  decided,  that  in  the  principal  case,  the 
word  "and"  was  to  be  taken  literally.      It  seems,  therefore,  a 

(a)  Brownsword  v.  Edwards,  2  Vez.  243.  (6)  Doe  v.  Jessup,  12  East,  288. 


Richardson  v.  Spraag,  1  P.  Will.  433 ;  Eocard  v.  Brooke,  2  Cox,  213 ;  Horridge  v.  Fer- 
guson, Jacob,  583 ;  Read  v.  Snell,  2  Atk.  643,  645  ;  Weddell  v.  Mundy,  6  Ves.  341 ; 
Monkhouse  v.  Monkhouse,  3  Sim.  119 ;  and  2  Rop.  Leg.  364,  ed.  1828.] 

1  See  also  Jackson  v.  Jackson,  1  Vez.  215,  and  the  cases  collected  by  Mr.  Perkins,  in 
1  Jarm.  on  Wills,  [443],  note  1,  (2d  ed.);  Stnbbs  o.  Sargon,  2  Keene,  272;  Hether- 
ington  v.  Oakman,  1  Y.  &  C.  299 ;  Griffith  v.  Woodward,  1  Yeates,  319;  Dobbins  v. 
Bowman,  3  Atk.  408 ;  Prebble  v.  Boghurst,  1  Swanst.  309,  330 ;  Jackson  v.  Topping, 
1  Wend.  388,  396. 
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question  whether  Brownsword  v.  Edwards  is  not  overruled  by 
the  case  last  stated.f 

29.  For  other  instances  in  bequests  of  personal  estate,  in 
which  "and"  has  been  construed  "or,"  see  the  authorities  cited 
below; J  and  for  others,  in  which  the  words  "and"  and  "or" 
have  been  construed  literally,  see  the  authorities  also  cited  in  the 
note.]  § 

30.  A  particular  estate  will  be  transposed,  and  placed 
either  "before  or   after  some  other  estate  given  by   the     *149 
will,  if  such  transposition  be  necessary  to  fulfil  the  intent 

of  the  testator. 

31.  A  person  devised  lands  to  his  eldest  son  for  life,  remainder 
to  the  first  and  other  sons  of  his  said  eldest  son  in  tail ;  remain- 
der to  two  trustees  for  their  lives,  upon  trust  to  support  the  said 
remainders.  The  Court  of  Chancery  held,  that  the  will  should 
be  construed  so  as  that  the  estate  devised  to  the  trustees  should 
precede  the  contingent  remainders,  (a) 

32.  Lord  Coke  says,  where  there  are  two  different  devises  of 
the  same  thing;  the  last  shall  take  place.  Mr.  Hargrave  observes 
on  this  passage,  that  there  is  a  great  contrariety  of  opinion  on  this 
subject ;  that  some  hold  with  Lord  Coke,  that  the  second  devise 
revokes  the  first ;  others  think  that  both  devises  are  void,  on  ac- 
count of  the  repugnancy;  but  the  opinion  supported  by  the 
greatest  number  of  authorities  is,  that  the  two  devisees  shall 
take  in  moieties.  It  appears  however  to  be  now  settled,  that  if 
two  parts  of  a  will  are  totally  inconsistent,  and  cannot  possibly  be 
reconciled,  the  proper  rule  is  that  the  latter  shall  prevail,  (b) ' 

(a)  Green  v.  Hayman,  2  Cha.  Ca.  10- 

(6)  1  Inst.  112,  b.    Plowd.  451.     Owen,  84.    2  Atk.  374.     Sims  v.  Doughty,  5  Ves.  243. 

6  Ves.  102. 

[t  In  Woodward  v.  Glasbrook,  2  Vern.  388,  the  word  or  was  taken  in  its  literal 
sense.]  , 

[fHepworth  v.  Taylor,  1  Cox,  112;  Maberly  u.  Strode,  3  Ves.  450;  Bell  v.  Phyn, 

7  Ves.  454,  458.] 

[§  Doe  v.  Cooke,  7  East,  R.  269;  Dillon  v.  Harris,  4  Bligh,  N.  S  321  ;  Doe  v.  Raw- 
ding,  2  B.  &  Aid.  441 ;  Longmore  v.  Broom,  7  Ves.  124 ;  Newman  v.  Nightingale,  1  Cox, 
341 ;  Montagu  v.  Nucella,  1  Russ.  165  ;  Gridlestone  v.  Doe,  2  Sim.  225  ;  2  Rop.  Leg. 
368,  ed.  1828.]     (Dee  v.  Jessup,  12  East,  288.) 

1  This  rule  is  merely  a  resort  in  the  last  extremity,  after  all  other  rules  of  interpre- 
tation have  been  applied  in  vain,  and  the  real  intention  of  the  testator  still  remains  un- 
ascertained. See  ante,  tit.  32,  ch.  12,  §  26,  note;  1  Jarm.  on  Wills,  [412,]  2d  ed.,  note 
by  Mr.  Perkins,  and  cases  there  collected.     But  how  fat  the  general  intent  may  control 
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33.  The  general  principles,  which  have  been  stated  in  Title  32, 
c.  24,  respecting  perpetuities,  have  been  as  fully  adopted  in  the 
construction  of  wills,  as  in  that  of  deeds ; 1  so  that  it  may  be  laid 
down,  that  lands  cannot  be  devised  in  such  a  manner  as  to  render 
them  unalienable  for  a  longer  period  than  a  life  or  lives  in  being, 
and  twenty-one  years  and  some  months  after,  (a)  f 

34  It  has  been  stated  in  a  former  Title,  that  a  condition  of 
non-alienation  cannot,  in  a  deed,  be  annexed  to  a  grant  in  fee 
simple.  This  rule  is  also  generally  admitted,  in  the  construction 
of  wills.  But  it  has  been  held,  in  a  modern  case,  that  a  condition 
of  non-alienation,  except  to  sisters  or  their  children,  annexed  to 
a  devise  to  two  women  and  their  heirs,  was  good,  (b) 

35.  A  condition  of  non-alienation,  annexed  to  an  estate  tail,  is 
also  void. 

36.  An  estate  was  devised  to  John  Harris,  in  such  words 
that  he  was  held  to  take  an  estate  tail ;  with  a  proviso,  that  if 
the  said  John  Harris  or  his  issue  should  at  any  time  thereafter 
alienate,  mortgage,  encumber,  or  otherwise  commit  any  act  or 
deed  whatsoever,  whereby  to  alter,  change,  or  defeat  the  same 

(a)  1  Inst,  233,  a.  (6)  Tit.  13,  u.  1,  s.  22.    Doe  v.  Pearson,  6  East,  173. 


the  particular  intent,  see  the  observations  of  Ld.  Denman,  in  Doe  v.  Gallini,  5  B.  & 
Ad.  621,  quoted  infra,  ch.  12,  §  51,  note.  Though  two  several  devises  be  in  words 
prima  facie  repugnant ;  yet  if,  upon  the  whole  will,  and  upon  consideration  of  the  subject 
of  the  devise,  an  intent  of  the  testator  can  be  discovered,  the  court  will  so  interpret  the 
apparently  inconsistent  words,  as  to  fulfil  the  whole  intention.  Doe  v.  Nevill,  12  Jur. 
181.    And  see,  accordingly,  Malcolm  v.  Malcolm,  3  Cush.  472. 

1  See,  as  to  devises  void,  or  not,  for  remoteness,  Norton  v.  Fripp,  1  Speers,  250 ; 
Threadgill  v.  Ingram,  1  Ired.  577  ;  Sutton  v.  Wood,  Cam.  &  Nor.  202 ;  Zollicoffer  v. 
Zollicoffer,  4  Dev.  &  Batt.  438;  Moore  v.  Howe,  4  Monr.  199;  Mazyck  v.  Vanderhorst, 
1  Bail.  Eq.  R.  48  ;  Adams  v.  Chaplin,  1  Hill,  Ch.  E.  268 ;  Brashear  v.  Macey,  3  J.  J. 
Marsh.  91 ;  Vawdrey  v.  Geddes,  Tarn.  361 ;  1  Rus.  &  My.  203,  S.C. ;  Warren  v.  Coley, 
10  Leg.  Obs.  44;  Judd  v.  Judd,  3  Sim.  525;  Bland  v.  Williams,  3  My.  &  K.  411; 
Webb  v.  Webb,  2  Beav.  493  ;  Newman  v.  Newman,  10  Sim.  51 ;  Moneypenny  v.  Gering, 
16  M.  &W.  418;  Case  v.  Drosier,  5  My.  &  C.  246;  Browne  v.  Stoughton,  14  Sim. 
369  ;  Bull  v.  Pritchard,  5  Hare,  567. 

See  alse  1  Jarm.  on  Wills,  ch.  10,  sec.  2,  p.  [219]-[263,]  2d  ed.  by  Perkins,  where 
this  subject  is  fully  treated.  [See  also  Harris  v.  Clark,  3  Selden,  (N.  Y.)  242  ;  Jennings 
v.  Jennings,  lb.  547  ;  King  v.  Rundle,  15  Bart*  139  ;  Duke  of  Cumberland  v.  Graves, 
9  lb.  595  ;  McSorley  v.  McSorley,  4  Sandf.  Ch.  414  ;  McSorley  v.  Wilson,  lb.  515 ; 
Field  v.  Eield,  lb.  528  ;  Cox  v.  Buck,  5  Rich.  604  ;  James  v.  Wynford,  17  Eng.  Law  & 
Eq.  444  ;  Gooch  v.  Gooch,  8  lb.  138.] 

[t  Seaward  v.  Willock,  5  East,  198  ;  Beard  *.  Wescott,  5  Taunt.  392 ;  5  B.  &  Aid. 
801  ;  1  Turn.  25  ;  Mortimer  v.  West,  2  Sim.  274.] 
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*  bequests  and  limitations,  or  any  of  them  therein  before  *  150 
limited  and  appointed  of  the  same  premises,  that  then  and 
in  such  case  he,  the  said  John  Harris,  and  all  and  every  such  other 
person  or  persons  so  alienating,  mortgaging,  or  otherwise  encum- 
bering, altering',  changing,  or  defeating  the  same  bequests,  or  any 
of  them,  should  pay  or  cause  to  be  paid,  and  he  thereby  charged 
the  said  premises  with  the  payment  of  £2,000  unto  such  person 
or  persons,  and  his  and  their  heirs,  who  might,  could,  should,  or 
ought  next  to  take,  by  virtue  or  means  of  any  of  the  bequests, 
devises,  or  limitations,  thereinbefore  by  him  given,  devised,  or 
bequeathed,  (a) 

Lord  Keeper  Henley  held  this  condition  to  be  void. 

37.  It  has  been  shown  in  a  former  title,  that  shifting  uses  may 
be  limited  by  will,  as  well  as  by  deed ;  provided  a  perpetuity  be 
not  thereby  created ;  and  the  cases  in  which  this  doctrine  has 
been  established  are  there  stated,  (b) 

38.  Although  an  omission  will  be  supplied,  for  the  purpose  of 
effectuating  the  intention  of  the  testator,  where  such  intention  is 
consistent  with  the  rules  of  law ;  yet  if  the  intention  be  to  create 
a  perpetuity,  the  omission  will  not  be  supplied;  but  such  a  con- 
struction will  be  adopted,  as  will  carry  the  general  intention  into 
effect. 

39.  Joshua  Brown  devised  lands  to  his  nephew  William 
Brown,  the  son  of  his  brother  Reginald,  for  and  during  the  term 
of  his  natural  life,  and  from  and  after  the  death  of  the  said  W. 
Brown  ;  then  to  the  first  son  of  the  body  of  the  said  W.  Brown, 
and  the  heirs  male  of  the  body  of  such  first  son  ;  and  for  want 
of  such  issue,  then  to  the  second,  third,  fourth,  and  every  other 
son  and  sons  of  the  said  W.  Brown,  according  to  their  seniority ; 
and  to  the  heirs  male  of  the  body  of  such  second,  &c.  and  other 
sons  of  the  said  W.  Brown;  and  for  want  of  such  issue,  to  the 
second  son  of  his  brother  Reginald,  for  and  during  the  term  of 
his  natural  life,  and  from  and  after  the  death  of  the  said  second 
son  of  his  brother  Reginald,  then  to  the  first  son  of  the  body  of 
such  second  son  of  his  brother  Reginald,  and  to  the  heirs  male 
of  the  body  of  such  second  son ;  and  for  default  of  such  issue, 

•to  the  third,  fourth,  fifth,  and  every  other  younger  son  or  sons  of 

(a)  King  v.  Burchell,  1  Eden,  R.  424.  Infra,  u.  14.      • 
(J)  Tit.  16,  u.  5,  s.  26.    Tit.  32,  o.  23.     Tit.  36,  c.  8. 
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the  said  second  son  of  his  brother  Reginald  Brown,  according 
to  their  seniority,  and  to  the  heirs  male  of  the  bodies  of  the 
151  *  said  third,  fourth,  fifth,  and  other  sons  of  the  *  said  second 
son  of  Reginald ;  with  remainder  to  the  eldest  or  next  son 
or  sons  of  Reginald,  for  life  ;  and  after  his  or  their  deaths,  to  the 
heirs  male  of  their  bodies,  (a) 

Reginald  Brown  had  no  son  but  William,  at  the  time  of  the 
testator's  death,  but  afterwards  had  a  second  son  named  Thomas ; 
William  Brown  died  without  issue  male  ;  and  the  question  was, 
what  estate  Thomas  Brown  took  under  the  will. 

The  Court  of  King's  Bench  was  of  opinion,  that  Thomas 
Brown  took  an  estate  tail.  A  writ  of  error  was  brought  in  the 
House  of  Lords ;  and  the  following  question  was  put  to  the 
Judges:  —  "Whether  Thomas,  the  second  son  of  Reginald 
Brown,  took  any  and  what  estate,  under  the  will  of  Joshua 
Brown."  Whereupon  the  Lord  Ch.  B.  delivered  their  unanimous 
opinion — That  Thomas,  the  second  son  of  Reginald  Brown, 
took  an  estate  tail,  under  the  will  of  Joshua  Brown."  Where- 
upon the  judgment  of  the  Court  of  King's  Bench  was  affirmed. 

40.  In  cases  where  a  perpetuity  is  attempted,  there  is  a  material 
difference  between  a  deed  and  a  will ;  for  in  the  case  of  a  deed, 
all  the  limitations  are  totally  void;  but  in  the  case  of  a  will,  the 
courts  do  not,  if  they  can  possibly  avoid  it,  construe  the  devise 
to  be  utterly  void,  but  expound  the  will  in  such  a  manner  as  to 
carry  the  testator's  intention  into  effect,  as  far  as  the  rules  respect- 
ing- perpetuities  will  allow;  which  is  called  a  construction 
cy  pres.1 

41.  A  person  devised  his  estate  to  the  Drapers'  Company  and 
their  successors,  in  trust  to  convey  the  same  to  his  godson  M.  H. 
for  life,  and  upon  the  death  of  the  said  M.  H.,  to  his  first  son  for 
life  ;  and  so  to  the  first  son  of  that  son  for  life,  &c. ;  and  if  no 
issue  male  of  the  first  son,  then  to  the  second  son  of  the  said 
M.  H.  for  life,  and  so  to  his  first  son,  &c.  On  a  bill  brought  for 
an  execution  of  the  trusts  of  this  will,  Lord  Cowper  said,  though 
an  attempt  to  make  a  perpetuity  for  successive  lives  be  vain,  yet 
so  far  as  is  consistent  with  the  rules  of  law,  it  ought  to' be  com- 

(a)  Chapman  u.  Brown,  3  Burr.  1626.    3  Bro.  Pari.  Ca.  269.     Cases  and  Opinions,  vol.  2, 


[In  cases  of  devises  to  charitable  purposes  the  doctrine  of  cy  pres  does  not  obtain 
in  North  Carolina.    Bridges  v.  Pleasants,  4  Ire.  Bq.  26.] 
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plied  with  :  and  therefore  let  all  the  sons  of  these  Humberstons 
that  are  already  born,  take  estates  for  their  lives ;  but  where  the 
limitation  is  to  the  first  son  unborn,  there  the  limitation  to  such 
unborn  son  shall  be  in  tail  male,  (a) 

42.  In  a  modern  case,  where  there  was  a  devise  of  land  to 
trustees  in  fee,  in  trust  for  A,  an  infant,  for  ninety-nine 
years,  if  *  he  should  so  long  live  ;  and  after  that  term  to     *  152 
his  first,  second,  third,  and  other  sons,  and  the  issue  male 

of  their  bodies,  for  the  like  term  of  ninety-nine  years,  as  they 
should  be  in  seniority  of  birth,  the  Judges  of  the  Court  of  K. 
B.  certified  that  the  devise  to  the  first  unborn  son  of  A  was 
good ;  but  the  subsequent  limitations  were  void,  (b) 

43.  So,  where  there  is  a  proviso  in  a  will,  of  which  the  effect 
'  would  be  to  prevent  a  power  of  alienation  for  a  longer  time  than 

the  law  allows,  such  proviso  will  be  deemed  void,  and  the  rest 
of  the  will  good. 

44.  Sir  John  Lade  devised  certain  lands  to  trustees  and  their 
heirs,  to  the  use  of  his  cousin  John  Inskip,  for  life,  remainder  to 
trustees  to  preserve  contingent  remainders,  remainder  to  his  first 
and  other  sons  in  tail  male,  remainder  to  the  use  of  the  trustees 
and  their  heirs,  during  the  life  of  Ann  Nutt,  in  trust  to  apply  the 
rents  and  profits  for  the  benefit  of  such  of  her  sons,  or  such 
other  person,  as  for  the  time  being  should  be  in  esse,  and  would 
be  the  next  tenant  for  life,  or  in  tail,  by  virtue  of  the  limitations 
in  his  will,  in  case*  Ann  Nutt  were  dead  ;  and  from  and  after  her 
decease,  then  to  the  use  of  her  first  and  other  sons  successively 
in  tail ;  provided,  that  during  the  time  the  said  John  Inskip  should 
be  Under  the  age  of  twenty-six,  and  so  often,  and  during  such 
time  as  the  person  who  for  the  time  being  would,  by  virtue  of 
the  said  will,  have  been  entitled  in  possession  to  the  devised 
premises,  as  tenanj;  for  life,  or  tenant  in  tail,  should  be  under  the 
age  of  twenty-six  years,  the  trustees  and  their  heirs  should  and 
might  enter  on  the  premises,  and  take  the  rents  and  profits  and 
apply  them  to  the  following  uses,  viz. :  to  allow  to  such  persons 
certain  annual  sums  till  they  attain  the  age  of  twenty-six,  and  to 
lay  out  the  residue  in  the  purchase  of  lands,  to  be  settled  as  the 
estate  devised,  (c) 

(a)  Humberston  v.  Humberston,  1  P.  Wms.  332.   Vide  Pitt  v.  Jackson,  2  Bro.  C.  C.  61. 
(6)  Somerville  v.  Lethbridge,  6  Term  R.  213.    Beard  v.  Wesoott,  ante,  §  33. 
(c)  Lade  v.  Holford,  3  Burr.  1416.    1  Black.  E.  428.    Amb.  i19. 
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John  Inskip  died,  leaving  his  wife  ensient  with  a  son,  who 
while  an  infant,  exhibited  his  bill  in  Chancery,  praying  to  be  let 
into  possession  of  the  estate,  when  he  should  arrive  at  the  age  of 
twenty-one.  Lord  Henley  directed  a  case  to  be  sent  to  the 
Court  of  K.  B.  for  their  opinion  on  this  question : — Whether 
Rose  Fuller,  the  heir  of  the  surviving  trustee,  did,  upon  the  birth 
of  the  plaintiff,  take  any  and  what  estate  in  the  devised  premises 
by  virtue  of  the  said  proviso. 

It  was  contended,  that  no  estate  vested  in  the  trustees, 
153  *  the  *  proviso  being  void ;  whether  it  meant  to  vest  a  de- 
terminable fee  in  the  trustees,  or  a  mere  chattel  interest : 
because,  in  the  first  case,  it  tended  to  a  perpetuity,  by  taking 
away  the  power  of  alienation  five  years  longer  than  the  policy  of 
the  law  admitted ;  in  the  latter  case,  it  had  the  same  inconve- 
nience, and  was  in  derogation  of  the  legal  powers  of  tenant 
in  tail. 

The  Court  of  K.  B.  appears  to  have  been  of  this  opinion,  for 
they  certified  that  Rose  Fuller  did  not  take  any  estate  in  the 
premises  devised,  by  virtue  of  the  proviso  in  the  will  of  the  said 
testator.f ] 

45.  It  has  been  always  held,  that  no  averment  can  be  admitted 
to  explain  a  devise,  as  the  construction  of  it  must  be  collected 
from  the  words  of  the  will ;  for  it  would  be  full  of  great  incon- 
venience that  none  should  know,  by  the  written  words  of  the 
will,  what  construction  to  make,  or  advice  to  give,  but  it  should 
be  controlled  by  collateral  averments,  out  of  the  will.  And  this 
doctrine  was  fully  established  by  the  Statute  of  Frauds,  (a)  2 

(o)  Cheyney's  case,  5  Eep.  68.    Plowd.  345.     1  Mod.  310.    (Comport  v.  Mather,  2  W._& 
S.  450.)    1  Nev.  &  Man.  567. 


[t  The  doctrine  of  perpetuities  will  be  more  fully  considered  in  the  chapters  respect- 
ing executory  devises. — Note  to  former  edition.] 

1  A  testator  devised  lands  to  his  wife  for  life,  remainder  to  his  five  children  in  equal 
shares;  "always  intending  that  none  of  his  children  shall  dispose  of  their  part  of  the 
real  estate  in  reversion,  before  it  is  legally  assigned  to  them."  It  was  held,  that  the 
children  took  a  vested  remainder,  and  that  the  restraint  on  their  alienation  was  void; 
Hall  v.  Tufts,  18  Pick.  455.     [See  also  Walker  v.  Vincent,  19  Penn.  (7  Harris)  369.] 

2  As  to  the  admissibility  of  Parol  Evidence  to  alter  or  explain  writings,  see  1  Greenl. 
on  Evid.  ch.  15,  per  tot.  As  to  the  admissibility  of  the  testator's  declarations,  to  show 
that  a  will  was  obtained  by  fraud,  or  that  its  revocation  or  alteration  was  fraudulently 
prevented,  see  Smith  v.  Eenner,  1  Gall.  170.    Supra,  ch.  8,  §  21,  note. 
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46.  Papers  and  writings  were  offered  in  evidence,  to  prove 
what  was  said  to  be  the  intention  of  a  testator.  But  it  was 
decreed,  that  they  should  not  influence  the  construction  of  a  will 
in  writing ;  for  that  would  be  to  make  them  part  of  the  will 
itself.  And  it  is  expressly  required  by  the  Statute  of  Frauds^ 
that  every  part  of  a  will  shall  be  in  writing,  (a) 

47.  The  deposition  of  a  person  who  prepared  a  will  was  offered 
to  be  read,  to  prove  the  declarations  of  the  testator,  at  the  time 
he  gave  the  instructions  for  his  will,  respecting  his  intention  of 
giving  his  wife  the  several  devises  and  bequests  mentioned  in  the 
will,  over  and  above  her  jointure  :  but  Lord  Bathurst  would  not 
suffer  such  evidence  to  be  read,  (b) 

48.  In  the  case  of  an  ambiguitas  latens,  an  averment,  supported 
by  parol  evidence,  is  admissible,  to  explain  such  ambiguity.1  If 
therefore  a  testator,  having  two  sons-  of  the.  name  of  John,  devises 
generally  to  his  son  John,  there  parol  evidence  will  be  admitted, 
to  prove  which  John  the  testator  meant,  (c) 

49.  A  person,  being  seised  in  fee,  as  heir  of  his  mother's  mother, 
devised  the  lands  to  trustees  in  fee,  in  trust  to  pay  annuities ; 
and  the  residue  to  go  to  the  testator's  right  heirs,  of  his  mother's 
side,  forever.      The  testator  had  two  heirs  of  his  mother's 

side,  *one  who  was  heir  of  the  mother's  father,  and  the     *154 
other,  heir  of  the  mother's  mother.     Parol  evidence  was 
admitted  to  prove  that  the  testator,  when  he  made  his  will,  de- 
clared  that  the  heir  of  his  mother's  mother  should   have   his 
estate,  because  it  came  from  thence,  (d) 

50.  Parol  evidence  has  also  been  admitted  to  clear  up  a  mis- 

(o)  Bertie  v.  Falkland,  1  Salk.  231. 

(6)  Broughton  v.  Errington,  tit.  7,  c.  3.    8  Ves.  22. 

(c)  Tit.  32,  «.  19.    5  Kep.  68,  b.    Hob.  32. 

(d)  Harris  v.  Epis.  Lincoln,  2  P.  Wms.  135.  Minshull  v.  Minshull,  1  Atk.  411.  Doe  ». 
Morgan,  1  Cr.  &  Me.  235. 

1  See,  as  to  ambiguities,  1  Greenl.  on  Evid.  §  297-301.  [Parol  evidence  cannot  be 
received  to  show  that  the  word  "  children  "  was  inserted  in  a  will  by  mistake  instead 
of  "sons."  Weatherhead  v.  Baskerville,  11  How.  U.  S.  329.  Evidence  of  extrinsic 
circumstances,  such  as  the  amount  and  condition  of  the  estate,  &c,  cannot  be  re- 
ceived to  control  the  interpretation  of  the  will.  It  is  only  admissible  to  explain  am- 
biguities arising  out  of  extrinsic  circumstances.  Allen  v.  Allen,  18  How.  U.  S.  385 ; 
Walston  v.  White,  5  Md.  297  ;  President,  &c.  v.  Norwood,  1  Busbee,  Eq.  (N.  C.)  65  ; 
Spencer  v.  Higgins,  22  Conn.  521 ;  Holton  v.  White,  3  Zabr.  330  ;  Trustees  v.  Peaslee, 
15  N.  H.  317  ;  Button  v.  American  Tract  Society,  23  Vt.  (8  Washb.,)  336.] 

17* 
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take  in  the  description  of  a  devisee.  And  Sir  J.  Strange,  M.  R., 
has  said,  that  in  no  instance  parol  evidence  should  be  admitted 
in  contradiction  to  the  words  of  a  will;  but  if  the  words  were 
doubtful  and  ambiguous,  and  unless  some  reasonable  light  were 
let  in  to  determine  that,  the  will  would  fall  to  the  ground ; 
any  thing  to  explain,  not  to  contradict  the  will,*  was  always 
admitted,  (a) 

51.  George  Evans  devised  to  his  granddaughter,  Mary  Thomas, 
of  Llechlloyd,  in  Merthyr  parish,  the  reversion  of  a  house.  At 
the  time  of  his  death,  the  devisor  had  a  granddaughter  of  the 
name  of  Eleanor  Evans,  who  lived  at  Llechlloyd,  in  Merthyr 
parish ;  and  a  great  granddaughter,  Mary  Thomas,  an  infant  of 
two  years,  being  the  only  person  of  that  name  in  the  family ;  but 
it  appeared,  that  she  lived  at  Green  Castle  in  the  parish  of 
Llangain,  four  miles  from  Merthyr  parish;  in  which  latter  parish 
she  had  never  been  in  her  life,  (b) 

At  the  trial,  the  plaintiff's  counsel  proposed  giving  parol  evi- 
dence, to  show  a  mistake  in  the  name  of  the  devisee  ;  that  when 
the  will  was  read  over  to  the  devisor  by  Philips,  the  person  who- 
drew  it,  and  who  was  dead,  the  devisor  said  there  was  a  mistake 
in  the  name  of  the  woman  to  whom  the  house  was  given  ;  that 
Philips  then  said  he  would  rectify  it ;  but  the  devisor  answered, 
there  was  no  occasion,  as  the  place  of  abode  and  the  parish 
would  be  sufficient.  To  this  evidence  the  defendant's  counsel 
objected,  contending  that  there  was  not  that"  ambiguitas  latens 
which  authorized  the  receiving  of  parol  evidence ;  that  if  the 
doubt  had  arisen  from  there  being  two  persons  of  the  name  of 
Mary  Thomas,  parol  evidence  might  be  admitted,  to  explain 
which  of  them  was  meant ;  but  here  the  inaccuracy  of  the  de- 
scription was  not  such  as'to  raise  a  sufficient  degree  of  doubt  to 
let  in  the  parol  evidence,  for  granddaughter  would  properly 
enough  signify  great  granddaughter;  and  the  mistake  of  the 
residence  was  only  in  a  matter  of  description,  was  perpet- 
155  *  ually  varying,  *  and  could  not  raise  any  doubt,  where  a 
name,  not  applicable  to  any  other  than  the  defendant, 
was  used ;  which  was  a  circumstance  of  the  greatest  weight  in 
these  cases. 

(a)  2  Vez.  217.    Stephenson  v.  Heathcote,  1  Eden,  38. 
(6)  Thomas  v.  Thomas,  6  Term  E.  671. 
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Mr.  Justice  Lawrence  received  the  evidence,  subject  to  the 
opinion  of  the  Court  on  its  admissibility,  in  case  the  jury  should 
be  of  opinion  that  the  name  Mary  Thomas  had,  by  mistake,  been 
inserted,  instead  of  Eleanor  Evans. 

The  defendant's  counsel  then  offered  evidence  of  declarations 
made  by  the  devisor  at  other  times,  previous  to  the  making  of 
his  will,  expressive  of  his  regard  for  his  great  granddaughter 
the  defendant,  and  of  his  intention  of  giving  her  the  house  in 
question.  This  was  rejected  by  the  Judge,  who  was  of  opinion, 
that  nothing  dehors  the  will  could  be  received  to  show  the  in- 
tention of  the  devisor ;  which  could  only  be  collected  from  the 
words  of  the  will  itself,  after  the  removal  of  any  latent  ambiguity 
there  might  be  in  the  description  of  persons,  or  other  terms  used 
in  the  will. 

The  jury  found  for  the  heir  at  law,  on  the  ground  that  the 
will  was  void  for  uncertainty.  Upon  a  motion  for  a  new  trial, 
Lord  Kenyon  said,  that  as  there  were  two  parts  of  the  descrip- 
tion, not  answering  to  Mary  Thomas,  who  was  named  in  the 
will,  the  Court  was  left  to  conjecture  who  was  meant  by  the 
devisor  ;  but  the  law  would  not  allow  an  heir  at  law  to  be  disin- 
herited by  conjecture.  With  regard  to  the  other  question, 
respecting  rejection  of  evidence,  the  learned  Judge  did  right  in 
rejecting  it ;  the  supposed  declarations  having  been  made  by  the 
testator  long  before  the  will  was  made ;  though  had  they  been 
made  at  the  time  of  making  the  will,  he  should  have  thought 
them  admissible  in  evidence,  (a) 

52.  Where  parol  evidence  is  admitted  to  explain  a  will,  it  may 
be  encountered  by  parol  evidence. 

53.  On  a  motion  for  a  new  trial,  in  ejectment,  wherein  the 
lessor  of  the  plaintiff  was  heir  at  law,  and  the  defendant's  title 
arose  upon  a  will,  which  devised  the  premises  to  John  Cluer,  of 
Calcot,  under  whom  the  defendant  claimed ;  the  plaintiff  gave 
evidence,  that  at  the  time  of  making  the  will,  there  were  two 
John  Cluers,  father  and  son,  and  that  therefore  the  devise  was  to 
the  father,  who  died  before  the  testatrix,  and  so  the  devise  was 
lapsed  and  void.     Upon  which  the  defendant  offered  to 

*  prove  by  parol  evidence  that  the  testatrix  intended  to  leave    *  156 
it  to  John  Cluer  the  son.     But  the  Judge  would  not  suffer 

(a)  1  Maule  &  Selwin,  301.     Vide  Doe  v.  Brown,  11  East,  441. 
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it ;  and  a  verdict  was  found  for  the  plaintiff.  Per  totam  cwiam, 
the  Court  was  mistaken;  the  objection  arose  from  parol  evidence, 
and  ought  to  be  encountered  by  the  same,  (a) 

54.  [We   may  lastly  observe,  that  in  construing  devises  it 
makes  no  difference,  that  the  testator  has  not  the  legal  estate.]  (b) 

(a)  Jones  t>.  Newman,  1  Black.  R.  60. 

(S)  Jervoise  v.  Duke  of  Northumberland,  1  J.-&  W.  573. 


Note.  In  the  treatise  of  "Vice-Chancellor  Wigram,  on  The  Kules  of  Law  respecting 
the  Admission  of  Extrinsic  Evidence  in  aid  of  the  Interpretation  of  Wills,  (a  work 
which  is  earnestly  commended  to  the  student's  perusal, )  the  whole  subject  is  examined 
with  unsurpassed  power  and  acumen.  It  is  discussed  under  the  following  propositions, 
which  are  conclusively  maintained,  both  on  principle  and  authority. 

I.  "  A  testator  is  always  presumed  to  use  the  words,  in  which  he  expresses  himself 
according  to  their  strict  and  primary  acceptation,  unless  from  the  context  of  the  will 
it  appears  that  he  has  used  them  in  a  different  sense ;  in  which  case  the  sense  in 
which  he  thus  appears  to  have  used  them  will  be  the  sense  in  which  they  are  to  be 
construed. 

II.  "  Where  there  is  nothing  in  the  context  of  a  will,  from  which  it  is  apparent,  that 
a  testator  has  used  the  words  in  which  he  has  expressed  himself  in  any  other  than 
their  strict  and  primary  sense,  and  where  his  words  so  interpreted  are  sensible  with  ref- 
erence to  extrinsic  circumstances,  it  is  an  inflexible  rule  of  construction,  that  the  words  of 
the  will  shall  be  interpreted  in  their  strict  and  primary  sense,  and  in  no  other,  although 
they  may  be^  capable  of  some  popular  or  secondary  interpretation,  and  although  the 
most  conclusive  evidence  of  intention  to  use  them  in  such  popular  or  secondary  sense 
be  tendered. 

III.  "  Where  there  is  nothing  in  the  context  of  a  will,  from  which  it  is  apparent 
that  a  testator  has  used  the  words  in  which  he  has  expressed  himself  in  any  other 
than  their  strict  and  primary  sense,  but  his  words,  so  interpreted,  are  insensible  with 
reference  to  extrinsic  circumstances,  a  Court  of  law  may  look  into  the  extrinsic  cir- 
cumstances of  the  case,  to  see  whether  the  meaning  of  the  words  be  sensible  in  any 
popular  or  secondary  sense,  of  which,  with  reference  to  these  circumstances,  they  are 
capable. 

IV.  "  Where  the  characters  in  which  a  will  is  written  are  difficult  to  be  deciphered, 
or  the  language  of  the  will  is  not  understood  by  the  Court,  the  evidence  of  persons 
skilled  in  deciphering  writing,  or  who  understand  the  language  in  which  the  will  is 
written,  is  admissible  to  declare  what  the  characters  are,  or  to  inform  the  Court  of  the 
proper  meaning  of  the  words.    - 

V.  "For  the  purpose  of  determining  the  object  of  a  testator's  bounty,  or  the 
subject  of  disposition,  or  the  quantity  of  interest- intended  to  be  given  by  his  will, 
a  Court  may  inquire  into  every  material  fact  relating  to  the  person  who  claims 
to  be  interested  under  the  will,  and  to  the  property  which  is  claimed  as  the  subject 
of  disposition,  and  to  the  circumstances  of  the  testator  and  of  his  family  and,  affairs; 
for  the  purpose  of  enabling  the  Court  to  identify  the  person  or  thing  intended  by  the 
testator,  or  to  determine  the  quantity  of  interest  he  has  given  by  his  will. 

"  The  same  (it  is  conceived) -is  true  of  every  other  disputed  point,  respecting  which 
it  can  be  shown  that  a  knowledge  of  extrinsic  facts  can,  in  any  way,  be  made  ancillary 
to  the  right  interpretation  of  a  testator's  words. 
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VI.  "  Where  the  words  of  a  will,  aided  by  evidence  of  the  materal  facts  of  the  case, 
are  insufficient  to  determine  the  testator's  meaning,  no  evidence  will  be  admissible  to 
prove  what  the  testator  intended,  and  the  willjf  except  in  certain  special  cases — see 
Proposition  VII.)  will  be  void  for  uncertainty. 

VII.  "  Notwithstanding  the  rule  of  law,  which  makes  a  will  void  for  uncertainty! 
where  the  words  aided  by  evidence  of  the  material  facts  of  the  case,  are  insufficient  to 
determine  the  testator's  meaning — Courts  of  law,  in  certain  special  cases,  admit  extrinsic 
evidence  of  intention  to  make  certain  the  person  or  thing  intended,  where  the  description 
in  the  will  is  insufficient  for  the  purpose. 

"  These  cases  may  be  thus  denned  :  where  the  object  of  a  testator's  bounty,  or  the 
subject  of  disposition,  (i.  e.  person  or  thing  intended,)  is  described  in  terms  which  are 
applicable  indifferently  to  more  than  one  person  or  thing,  evidence  is  admisible  to  prove 
which  of  the  persons  or  things  so  described  was  intended  by  the  testator."  See  Wi- 
gram  on  Wills,  p.  11-14. 

This  learned  jurist  deduces,  synthetically,  at  the  end  of  his  work,  these  General  Con- 
clusions : — 

I.  "  That  evidence  of  material  facts  is,  in  all  cases,  admissible  in  aid  of  the  exposition 
of  a  will. 

II.  "  That  the  legitimate  purposes  to  which — in  succession — such  evidence  is  applica- 
ble, are  two  :  namely,  first,  to  determine  whether  the  words  of  the  will,  with  reference 
to  the  facts,  admit  of  being  construed  in  their  primary  sense ;  and,  secondly,  if  the  facts 
of  the  case  exclude  the  primary  meaning  of  the  words,  to  determine  whether  the  inten- 
tion of  the  testator  is  certain  in  any  other  sense,  of  which  the  words,  with  reference  to 
the  facts,  are  capable. — And, 

III.  "  That  intention  cannot  be  averred  in  support  of  a  will,  except  in  the  special 
case6,  which  are  stated  under  the  Seventh  Proposition." 

He  insists  upon  the  rule,  "  That  the  judgment  of  a  Court,  in  expounding  a  will, 
should  be  simply  declaratory  of  what  is  in  the  instrument ;  "  and  adds,  in  accordance 
with  that  rule,  —  that 

I.  "  Every  claimant  under  a  will  has  a  right  to  require  that  a  Court  of  construc- 
tion, in  the  execution  of  its  office,  shall — by  means  of  extrinsic  evidence — place  itself 
in  the  situation  of  the  testator,  the  meaning  of  whose  language  it  is  called  upon  to 
declare.    And  that, 

II.  "  The  only  cases  in  which  evidence  to  prove  intention  is  admissible,  are  those  in 
which  the  description  in  the  will  is  unambiguous  in  its  application  to  each  of  several 
subjects."    Ibid.  p.  183-184. 
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CHAP.  X. 

CONSTRUCTION — WHAT   WORDS    CREATE   A   DEVISE,   AND   DESCRIBE   THE 
DEVISEES,   AND   THE   THINGS   DEVISED. 


Sect.  2.  What  words  create  a  Devise. 
7.  Words  of  Advice  or  Desire 
do  not  create  a  Devise. 
14.  But  sometimes  raise  a  tTrust. 
18.  Devises  by  implication. 

What     words      necessary    to 

describe  the  Devisees. 
The  word  Heir. 
The  word  Issue. 
The  words     Sons,    Children, 
Relations,  Sfc, 
60.  The  words  House  or  Family. 
What  words  necessary  to  de- 
scribe the  Things  devised. 
Lands,  Tenements,  and  Here- 
ditaments. 
Messuage  and  House. 


27. 

37. 

49. 
52. 


61. 


62. 


66. 


Sect.  69. 
72. 

74. 
76. 
81. 

•90. 


101. 
117. 
132. 
142. 


The  word  Estate. 

All  my  Rents. 

All  I  am  worth. 

The  word  Legacy. 

Residue  or  Remainder  of  Es- 
tate. 

Effect  of  additional  words. 

Words  applied  against  their 
technical  meaning. 

General  words  confined  to 
Freeholds. 

What  words  necessary  to 
pass  Reversions. 

And  Mortgages  or  Lands 
held  in  Trust. 

And  Equities  of  Redemption. 


Section  1.  Having  stated  the  general  rules  by  which  devises 
are  construed,  it  will  now  be  necessary  to  inquire,  I.  What 
words  are  necessary  to  create  a  devise.  II.  What  words  are 
necessary  to  describe  the  devisees.  III.  What  words  are  neces- 
sary to  describe  the  property  intended  to  be  devised.  And  IV. 
What  words  are  necessary  to  denote  the  quantity  and  nature  of 
the  estate  intended  to  be  devised.1 

2.  With  respect  to  the  words  necessary  to  create  a  devise,  the 
proper  and  technical  words  are,  "give  and  devise ; "  but  any  other 
words  which  sufficiently  show  the  intention  of  the  testator  to  dis- 
pose of  all,  or  any  part  of  his  lands  or  real  estate,  will  be  sufficient 
for  that  purpose. 


1  A  devise  of  lands  is,  in  all  cases,  considered  as  a  specific  devise,  whether  the 
description  of  the  lands  be  specific  or  general  in  its  terms,  either  to  a  particular 
devisee,  or  to  the  residuary  legatee.     Wyman  v.  Brigden,  4  Mass.  151. 
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*  3.  A  person  having  conveyed  his  estates  to  feoffees,  to  *  158 
his  own  use,  before  the  Statute  of  Uses,  made  his  will 
after  that  statute,  and  also  after  the  Statute  of  Wills,  by  which  he 
willed  that  his  feoffees  should  make  an  estate  to  W.  N.  and  the 
heirs  of  his  body.  This  was  adjudged  to  be  a  good  devise  of  an 
estate  tail  to  W.  N.,  the  intention  being  clear,  (a) 

4.  A,  seised  of  lands  in  fee,  and  having  issue  two  sons,  B  and 
C,  devised  several  estates  to  B,  his  eldest  son ;  and  directed  that 
B  should  renounce  all  his  right  in  Blackacre,  of  which  the  devi- 
sor was  then  seised,  to  C.  This  was  adjudged  to  amount  to  a 
devise  to  C  in  fee.  (6) 

5.  A  person,  after  giving  by  his  will  an  annuity  of  £200  a  year 
to  his  wife,  and  ,£6,000  to  each  of  his  younger  children,  his  just 
debts  being  first  paid ;  appointed  three  persons  "  as  trustees  of 
inheritance  for  the  execution  hereof."  The  question  was,  whether 
the  trustees  took  any  estate  in  the  testator's  real  property,  so  as 
to  render  the  same  chargeable  with  the  annuity  and  legacies. 
The  Judges  of  the  Court  of  Common  Pleas  certified,  that  the 
trustees  took  no  interest  in  the  real  estates.  Lord  Eldon  being 
dissatisfied  with  this  certificate,  directed  a  case  to  the  Court  of 
King's  Bench,  who  certified,  that  the  trustees  did  take  an  estate. 
Lord  Eldon  confirmed  the  opinion  of  the  Court  of  King's  Bench, 
and  observed,  it  was  a  material  fact,  that  the  testator  must  have 
known,  when  he  made  his  will,  that  his  personal  estate  was  in- 
sufficient to  answer  its  purposes,  (c) 

This  decree  was  affirmed  by  the  House  of  Lords. 

6.  A  mere  recital  in  a  will  does  not  operate  as  a  devise  ;  and 
therefore  in  a  case  where  a  person,  being  tenant  for  life,  remain- 
der to  his  wife  for  life,  remainder  to  his  own  right  heirs,  made 
his  will,  in  which  he  said,  "  My  lands  by  Woolwich,  my  wife  is 
to  enjoy  for  her  life;  after  her  death,  of  right  it  goeth  to  my 
daughter  Elizabeth,  forever,  provided  she  hath  heirs."  It  was 
determined  that  nothing  was  devised  to  Elizabeth  ;  for  the  will 
did  not  give  her  any  estate,  but  only  recited  that  it  was  to  go  to 
her.  (d) 

7.  Words  of  advice,  recommendation,  or  desire,  do  not  create  a 
devise  ;  nor  will  they  even  operate  so  as  to  raise  a  trust  in  equity, 

(a)  Bro.  Ab.  Devise,  pi.  48.  (6)  Hodgkinson  v.  Star,  cited  1  Ld.  Raym.  187. 

(c)  Trent  v.  Trent,  1  Dow,  102. 

(d)  Wright  v.  Wyvell,  2  Vent.  56.     Bight  v.  Hammond,  1  Com.  K.  232. 
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unless  the  property  is  certain,  and  the  persons  to  whom  it  is  given 
clearly  described ;  and  even  in  that  case,  such  words  are  not  in 

general  deemed  imperative  or  legatory,  where  they  are 
159  *    *  inconsistent  with  the  antecedent  right  or  interest  devised 

to  that  person  to  whom  they  are  addressed ;  for  in  such 
cases,  the  subject-matter  of  the  recommendation  having  been  once 
absolutely  devised  away,  it  cannot  be  presumed  that  the  testator 
intended  to  use  the  subsequent  words  of  recommendation  in  a 
legatory  sense,  which*  would  be  to  construe  his  will  as  inconsis- 
tent with  itself,  in  one  and  the  same  sentence.1 

8.  A  person  gave  all  his  estate  to  his  wife ;  and  then  said,  "  I 
desire  and  request  my  said  wife  to  give  all  her  estate,  which  she 
shall  have  at  the  time  of  her  death,  to  her  and  my  nearest  rela- 
tions, equally  among  them."  (a) 

Lord  Harcourt  said,  the  words  of  the  will  being  so  general, 
both  with  respect  to  the  money,  and  the  persons  to  take  it,  did 
not  amount  to  a  devise ;  but  was  only  a  recommendation  to  the 
wife,  to  make  such  a  disposition.  But  if  he  had  desired  that  she 
should  have  given  to  a  particular  person,  it  would  have  been  a 
good  devise,  and  a  trust.2 

9.  Lady  Bland  devised  her  manor  of  "Withington,  subject  to 
her  debts  and  charges,  to  her  son  Sir  John  Bland,  his  heirs;  ex- 
ecutors, administrators,  and  assigns,  forever ;   and  did  thereby 

(a)  Palmer  v.  Schribb,  8  Vin.  Ab.  289. 


'  See  infra,  §  17,  note.  Though  the  words  "it  is  my  wish,"  in  a  will,  gener-ally 
operate  as  words  of  bequest  or  gift,  yet  they  will  be  construed  as  merely  an  inclina- 
tion of  the  mind,  and  not  as  a  positive  direction  or  act  of  the  will,  where  a  different 
construction  would  produce  inconsistency  and  repugnance.  Branson  v.  Hunter,  2  Hill, 
Ch.  E,.  490.  The  words,  "  in  trust,  in  the  first  place,"  are  generally  deemed  words  of 
order  and  method,  and  not  of  priority  of  obligation,  where  their  import  is  not  other- 
wise determined.  Nash  v.  Dillon,  1  Moll.  236.  [Words  in  a  will,  expressive  of  desire, 
recommendation,  and  confidence,  are  not  words  of  technical,  but  of  common,  parlance, 
and  are  not,  prima  facie,  sufficient  to  convert  a  devise  or  bequest  into  a  trust.  Pennock's 
Estate,  20  Penn.  (8  Harris,)  268 :  Tolson  v.  Tolson,  8  Gill,  376  ;  Cowman  v.  Harrison, 
17  Eng.  Law  &  Eq.  290.] 

2  Where,  after  u  devise  of  all  his  property  to  his  wife,  the  testator  "  mrnes%  con- 
jured"  her  to  make  provision  for  their  only  child  and  granddaughter,  it  was  held  no 
trust.  Winch  v.  Brutton,  8  Jur.  1086.  But  where,  after  »  bequest  of  property  to  her 
two  sons,  the  testatrix  added, — "  But  I  most  earnestly  wish  that  my  said  sons  may 
give  or  settle  their  respective  shares  on  their  respective  daughters,  in  preference  to  their 
sons," — qtuere,  whether  these  words  were  imperative,  or  merely  precatory.  Young  v. 
Martin, *2  Y.  &  C.  582;  and  see  Knight  v.  Broughton,  11  CI.  &  Ein.  513. 
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earnestly  request  her  said  son,  that  in  case  of  failure  of  issue  of 
his  body,  he  would  sometime  in  his  lifetime,  either  by  will,  or 
any  other  writing,  convey  and  settle  the  said  real  estate,  so  de- 
vised by  her  to  him,  or  so  much  thereof  as  he  should  stand  seised 
of  at  the  time  of  his  death,  so  and  in  such  manner  as  that  after 
failure  of  issue  of  his  body,  the  same  might  come  to  be  enjoyed 
by  her  daughter,  and  the  heirs  of  her  body  ;  with  several  remain- 
ders ovQr.  (a) 

Sir  J.  Bland  disposed  of  the  manor  of  Withington  by  his  will. 

Lord  Hardwicke  said,  that  in  law,  Sir  John  Bland  clearly  had 
a  power  of  disposing ;  the  devise  being  to  him  and  his  heirs,  not 
subject  to  any  trust ;  but  whether  he  had  such  an  estate  in 
equity  was  the  doubt;  which  depended  upon  the  request  in 
Lady  Bland's  will,  whether  imperative  or  not ;  for  if  it  was  the 
former,  Sir  J.  Bland  must  then  be  considered  as  a  trustee  for  the. 
uses  in  the  will.  In  order  to  make  such  construction,  the  party 
must  declare  his  will,  and  not  leave  it  purely  to  the  option  of 
the  devisee,  whether  he  will  or  will  not  give  the  estate.  There 
had  been  many  cases  in  the  Court  of  Chancery  where  clauses 
directory  had  been  taken  for  a  disposition ;  as  in  those  of 
Mason  *  v.  Limbery,  and  Massey  v.  Sherman,  where  there  *  160 
were  the  words  trust  and  confidence.  But  as  it  was  so  in 
some  instances,  it  might  be  otherwise  in  others ;  and  the  request 
to  be  complied  with"  barely  at  the  devisee's  discretion.  In  the 
present  case,  he  thought  Lady  Bland  did  not  mean  her  request  to 
her  son  as  imperative,  but  discretionary  ;  for  he  was  not  desired 
to  settle  any  part  of  the  lands,  but  might  sell  the  whole  if  he- 
pleased  ;  and  this  was  a  bare  request,  not  obligatory,  but  subject 
to  his  judgment,  as  to  such  parts  as  he  should  die  seised  of.  He 
might  have  sold  them  for  a  valuable  consideration,  might  have- 
advanced  a  son  or  daughter  in  marriage  with  them,  or  put  them 
to  any  other  use  he  should  think  fit.  It  was  said  that  the  debts 
and  charges,  to  which  the  lands  were  liable,  answered  the  doubt 
arising  from  the  words  so  much.  But  the  payment  of  debts  and 
legacies,  had  no  sort  of  connection  with,  and  bore  no  relation  to, 
the  time  of  his  death  ;  which  was  the  only  point  of  time  to 
which  the  request  related.  And  this  brought  it  very  near  to  the 
case  of  the  Attorney-General  v.  Hall,  before  Lord  King ;  where 

(a)  Bland  v.  Bland,  Hil.  1745.    MSS.  Eep. 
VOL.    III.  18 
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• 
it  was  held,  that  the  absolute  property  vested  in  the  son,  and  that 
he  might  dispose  of  it.  Here,  it  was  not  a  bare  power,  but  the 
fee  itself  that  was  given ;  and  his  power  of  disposing  was  not 
collateral,  but  flowed  from  the  nature  of  the  estate  given  him. 
He  was,  therefore,  of  this  opinion,  upon  the  penning  of  the  will, 
by  which  he  did  not  mean  to  contradict  former  cases,  wherein 
there  was  a  desire  to  settle  a  particular  thing ;  here  being  no 
such  desire,  either  as  to  any  particular  part,  or  the  wholo,  but  all 
absolutely  left  in  Sir  J.  Bland's  power,  to  dispose  of  or  not,  as  he 
should  think  fit.  {a) 

10.  Sir  B.  CunlifFe  devised  certain  sugar-houses  and  stock  in 
trade  to  his  son  Sir  E.  Cunliffe,  the  plaintiff's  brother;  never- 
theless, in  case  Sir  B.  Cunliffe  should  die  without  a  son,  he  rec- 
ommended it  to  him  to  give  and  devise  the  said  premises  to  the 
plaintiff.  It  was  held  by  the  Lords  Commissioners,  Aston  and 
Smythe,  that  the  word  "  recommend  "  was  not  sufficient  to  raise 
a  trust  in  favor  of  the  plaintiff,  (b) 

11.  A  testatrix  gave  her  fortune  to  A;  and  if  he  should  die 
without  issue,  she  recommended  it  to  him  to  do  justice  to  B  and 
her  children,  if  he  should  think  them  worthy  of  it.     But  if  any 

unforeseen  accident  should  make  the  whole,  or  any  part, 
161  *     acceptable  *  or  serviceable  to  him,  he  might  dispose  of  it, 
if  he  should  think  fit.     It  was  held  to  be  no  trust,  (c)  f 

12.  R.  Harland,  being  seised  in  fee  of  the  manor  of  Sutton, 
devised  to  his  eldest  son  Philip,  for  life,  with  remainder  to  his 
first  and  other  son,  in  tail  male.  Philip  entered  upon  this  estate ; 
and  being  possessed  of  leasehold  estates  in  Sutton,  some  for  lives, 
and  others  for  years,  by  his  will  gave  his  leasehold  estate  for  lives 
to  the  trustees  of  his  father's  will,  to  the  same  uses  to  which  the 
lands  devised  by  the  father's  will  were  limited,  so  far  as  by  law  he 

(a)  Infra,  e.  15.    Fitzg.  314. 

(S)  Cunliffe  v.  Cunliffe,  cited  Prec.  in  Cha.  201,  note,  Finch's  ed.  S.  C.  Amb.  686.  See 
2  Ves.  532.    3  Ves.  7.         (c)  Le  Maitre  v.  Bannister,  cited  Prac.  in  Cha.  201,  n.  Finch's  ed. 


t  [To  the  preceding  cases  the  following  may  be  added  as  falling  within  that  class 
where  the  recommendation  was  not  held  to  amount  to  a  trust,  on  account  of  the  prop- 
erty in  respect  of  which  the  recommendation  was  given,  not  being  distinctly  ascer- 
tained. Attorney-Gen.  v.  Hall,  Ktz.  Rep.  314,  cited  in  Flanders  v.  Clark,  1  Vez.  9 ; 
Wynne  v.  Hawkins,  1  Bro.  C.  C.  179 ;  Sprange  v.  Barnard,  2  Bro.  C.  C.  586  ;  Wilson 
v.  Major,  11  Ves.  205;  Bull  v.  Kingston,  1  Mer.  314;  Eade  v.  Eade,  5  Mad.  118; 
Curtis  v,  Rippon,  lb.  434  ;  Abraham  v.  Alman,  1  Rus.  509  ;  Bourn  v.  Gibbs,  1  Rus. 
&  Myl.  614.] 
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could.  And  then  followed  this  clause, — "All  my  other  lease- 
hold estates  in  the  parish  or  township  of  Sutton,  I  give  to  my 
brother,  J.  Harland,  forever,  hoping  he  will  continue  them  in  the 
family."  (a) 

(John  entered  on  the  estate,  and  died,  having  devised  these 
leasehold  estates  to  his  widow,  who  afterwards  married  the  de- 
fendant, Trigg.  Whereupon  Richard,  the  third  brother.,  filed  this 
bill,  claiming  the  estates,  as  being  next  in  remainder/under  the 
will  of  his  father.) 

Lord  Thurlow  held,  that  the  will  in  this  instance  did  not 
import  a  devise,  as  the  words  did  not  clearly  demonstrate  an 
object.1 

13.  [  In  addition  to  the  case  above  stated,  the  reader  is  referred 
to  Sale  v.  Moore,  and  which  falls  within  the  class  where  the 
recommendation  failed  to  constitute  a  trust,  on  account  of  the 
objects  of  the  testator's  bounty  not  being  distinctly  ascer- 
tained.] (b) 

14.  Notwithstanding  the  authority  of  the  preceding  determin- 
ations, there  are  some  cases  in  which  words  of  desire  and  request 
have  been  held  to  be  imperative  and  legatory,  and  consequently 
to  create  a  trust;  but  that  was  only  where  the  property  was 
certain,  and  the  objects  of  the  testator's  bounty  clearly  pointed 
out. 

15.  A  person  devised  a  copyhold  to  his  wife  in  fee ;  adding 
these  words,  "  not  doubting  but  that  my  wife  will  dispose  of  the 
same  to  and  amongst  my  children,  as  she  shall  please."  This 
was  held  by  Lord  Hardwicke  to  be  a  trust  for  the  children,  as 
she  should  appoint,  (c) 

16.  E.  Wortley  devised  his  collieries  and  coal  mines 

to  trustees,  *  their  heirs,  executors,  administrators,  and    *162 

(a)  Harland  v.  Trigg,  1  Bro.  C.  C.  142. 

(6)  1  Sim.  534.    See  also  Heneage  v.  Lord  Andover,  10  Price,  230. 

(c)  Massey  v.  Sherman,  Amb.  520. 


i  This  was  again  stated  by  Lord  Thurlow,  as  the  sole  ground  of  his  decision  of  Har- 
land v.  Trigg,  in  the  subsequent  case  of  Nowlan  v.  Nelligan,  1  Bro.  Ch.  C.  491.  He 
said  that  the  words  were  sufficient  to  raise  a  trust,  had  the  object  been  certain.  See  the 
cases  cited  in  the  notes  of  Mr.  Belt  and  Mr.  Eden  to  the  principal  case,  1  Bro.  Ch.  C. 
142;  Wright  v.  Atkyns,  17  Ves.  255,  262;  19  Ves.  299;  Coop.  Ch.  C.  255,  S.  C.  See 
also  Coop.  Ch.  C.  Ill,  121,  122. 
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assigns,  upon  trust,  to  convey  and  dispose  of  the  same  in  such 
manner  as  his  daughter,  whether  sole  or  covert,  should  direct  or 
appoint,  by  any  writing  or  writings  under  her  hand  and  seal. 
And  in  a  subsequent  part  of  the  will,  the  testator  declared,  that 
although  his  meaning  was  to  give  his  said  daughter  the  absolute 
disposal  of  the  said  collieries,  to  prevent  the  expense  and  trouble 
that  must  attend  the  management  of  affairs  of  such  a  nature  un- 
der the  direction  of  .the  Court  of  Chancery,  he  requested  his  said 
daughter  to  direct  the  money  arising  therefrom  to  be  applied  in 
such  manner  as  he  had  directed  the  same,  in  default  of  her  direc- 
tion and  appointment,  (a) 

A  question  having  arisen  on  the  construction  of  this  will, 
whether  Lady  Bute  had  an  absolute  power  of  disposing  of  the 
collieries,  Lord  Henley  declared,  that  the  testator  did  not  intend 
to  empower  Lady  Bute  to  direct  the  trustees  to  dispose  of  the 
premises  for  her  absolute  benefit,  or  without  consideration  ;  but 
that  he  intended  only  to  give  her  a  power  to  have  the  same 
sold,  and  that  the  money  arising  therefrom  should  be  applied  to 
the  purchase  of  lands,  in  the  same  manner  as  the  clear  profits 
of  the  premises,  in  case  she  had  made  no  appointment.  And 
decreed  accordingly,  which  was  affirmed  by  the  House  of  Lords. 

17.  A  testator  devised  all  his  manors,  &c,  unto  his  mother  and 
her  heirs  forever ;  in  the  fullest  confidence  that,  after  her  decease, 
she  would  devise  the  property  to  his  family.  ('&) 

It  was  decreed  by  Sir  W.  Grant,  M.  R.,  that  the  words  were 
sufficient  to  raise  a  trust,  the  word  "family"  in  a  devise  of  real 
property,  meaning  the, same  as  "heir  at  law." f 

(a)  Bute  v.  Stuart,  1  Bro.  Pari.  Ca.  476.       (S)  Wright  v.  Atkyns,  17  Ves.  255.    19  Ves.  299. 


[t  In  Doe  v.  Wrighte,  2  B.  &  Aid.  710,  a  devise,  accompanied  with  a  desire  that  the 
devisee  would  convey  to  some  charitable  uses,  was  held  void. — Note  to  former  edition.] 

[The  following  are  the  principal  cases  in  which  words  of  recommendation  have  been 
•considered  imperative,  and  therefore  amounting  to  a  trust  for  the  object  of  the  testator's 
■bounty ;  although  they  chiefly  relate  to  bequests  of  personalty,  the  Editor  deems  it 
advisable  here  to  refer  to  them,  as  they  apply  not  only  to  bequests  of  chattels  personal, 
but  bequests  of  chattels  real,  a  portion  of  the  law  of  real  property  strictly  coming  within 
the  professed  scope  of  the  present  work.  Where  words  of  desire  are  used,  Mason  v. 
Limbury,  cited  Vernon  v.  Vernon,  Amb.  4 ;  Eales  v.  England,  Pr.  Ch.  200 ;  Harding 
v.  Glyn,  1  Atk.  468  ;  S.  C.  5  Ves.  501  ;  8  Ves.  571 ;  1  Turn.  &  K.  161.  Not  doubting, 
Massey  v.  Sherman,  Amb.  520.  Request,  Nowlan  v.  Nelligan,  1  Bro.  C.  C.  489 ;  Pier- 
son  v.  Garnet,  2  Bro.  C.  C.  226  ;  Pr.  Ch.  201,  note.    Ed.  Finch.    Recommend,  Malim  v. 
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*  18.  The  .Courts  have  in  some  instances  allowed  of  a     *  163 
devise  by  implication,  (f)  where  it  has  been  very  apparent, 
in  order  to  support  and  effectuate  the  intention  of  the  testator ;  but 


Keighley,  2  Ves.  333;  Horwood  v.  West,  1  Sim.  &  Stu.  387  ;  Dashwood  v.  Peyton,  18 
Ves.  41 ;  Broad  v.  Bevan,  1  Russ.  511,  note.  Authorise  and  empower.  Brown  v.  Higgs, 
4  Ves.  708;  5  Ves.  495;  8  Ves.  561 ;  18  Ves.  192.  Will  and  desire,  with  power  of 
selection.  Forbes  v.  Ball,  3  Mer.  437  ;  Birch  v.  Wade,  3  Ves.  &  Bea.  198  ;  Tibbits  v. 
Tibbits,  19  Ves.  656;  1  Jac.  317;  Cruwys  v.  Colman,  9  Ves.  319.  Entreat,  with 
power  of  selection.  Prevost  v.  Clarke,  2  Mad.  458.  The  following  cases  form  a  class 
wherein  the  above  words  were  held  not  to  be  imperative,  and  therefore  not  raising  a 
trust.  Bull  v.  Vardy,  1  Ves.  270  ;  Meggison  v.  Moore,  2  Ves.  630  ;  Paul  v.  Compton, 
8  Ves.  375;  Robinson  a.  Smith,  6  Mad.  194;  1  Russ.  509;  Meredith  v.  Heneage, 
1  Sim.  542  ;  Poley  v.  Parry,  5  Sim.  138.] 

In  addition  to  the  cases  collected  by  Mr.  White,  in  the  preceding  note,  the  student  is 
referred  to  those  cited  in  Lewin  on  Trusts,  ch.  5,  §  2,  p.  77-81 ;  and  in  2  Story,  Bq. 
Jur.  §  1068-1073.  On  the  doctrine  itself,  the  last-mentioned  learned  author  makes  the 
following  observations : — 

"  The  doctrine  of  thus  construing  expressions  of  recommendation,  confidence, 
hope,  wish,  and  desire,  into  positive  and  peremptory  commands,  is  not  a  little  diffi- 
cult to  be  maintained,  upon  sound  principles  of  interpretation  of  the  actual  inten- 
tion of  a  testator.  It  can  scarcely  be  presumed,  that  every  testator  should  not 
clearly  understand  the  difference  between  such  expressions,  and  words  of  positive 
direction  and  command;  and  that,  in  using  the  one,  and  omitting  the  other,  he 
should  not  have  a  determinate  end  in  view.  It  will  be  agreed  on  all  sides,  that, 
where  the  intention  of  the  testator  is  to  leave  the  whole  subject,  as  »  pure  matter 
of  discretion,  to  the  good  will  and  pleasure  of  the  party,  enjoying  his  confidence 
and  favor ;  and  where  his  expressions  of  desire  are  intended,  as  mere  moral  sugges- 
tions, to  excite  and  aid  that  discretion,  but  not  absolutely  to  control  or  govern  it ; 
there,  the  language  cannot,  and  ought  not  to  be  held  to  create  a  trust.  Now,  words  of 
recommendation,  and  other  words,  precatory  in  their  nature,  imply  that  very  discretion, 
as  contradistinguished  from  peremptory  orders ;  and,  therefore,  ought  to  be  so  con- 
strued, unless  a  different  sense  is  irresistibly  forced  upon  them  by  the  context.  Accord- 
ingly, in  more  modern  times,  a  strong  disposition  has  been  indicated  not  to  extend  this 
doctrine  of  recommendatory  trusts  ;  but,  as  far  as  the  authorities  will  allow,  to  give  to 
the  words  of  wills  their  natural  and  ordinary  sense,  unless  it  is  clear,  that  they  are 
designed  to  be  used  in  a  peremptory  sense. 

"  Wherever,  therefore,  the  objects  of  the  supposed  recommendatory  trust  are  not 
certain  or  definite;  wherever  the  property,  to  which  it  is  to  attach,  is  not  certain  or 
definite ;  wherever  a  clear  discretion  and  choice  to  act,  or  not  to  act,  is  given ;  wherever 
the  prior  dispositions  of  the  property,  import  absolute  and  uncontrollable  ownership ; 
in  all  such  cases  Courts  of  Equity  will  not  create  a  trust-  from  words  of  this  character. 
In  the  nature  of  things,  there  is  a  wide  distinction  between  a  power  and  a  trust.  In 
the  former,  the  party  may,  or  may  not,  act  in  his  discretion.  In  the  latter,  the  trust 
will  be  executed,  notwithstanding  his  omission  to  act."  See  2  Story,  Eq.  Jur.  §  1069, 
1070.     Supra,  §  7,  note. 

[tin  Patton  o.  Randall,  1  Jac.  &  Walk.  196,  Sir  W.  Grant,  M.  R.,  observes,  "Be- 
fore an  implication  is  raised,  there  must  be  an  absence  of  express  devise ;  and  in  oppo- 
sition to  a  devise,  it  can  never  be  raised."] 

18* 
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in  cases  of  this  kind,  tKe  implication  must  be  a  plain,  and  not 
merely  a  possible  or  probable  one ;  for  the  title  of  the  heir  at  law 
being  plain  and  obvious,  no  words  in  a  will  ought  to  be  construed 
in  such  a  manner  as  to  defeat  it,  if  they  can  have  any  other  sig- 
nification. And  Lord  Eldon  has  said—"  With  regard  to  that 
expression,  'necessary  implication?  I  will  repeat  what  I  have 
before  stated,  from  a  note  of  Lord  Hardwicke's  judgment  in 
Coryton  v.  Heliar,  that  in  construing  a  will,  conjecture  must  not 
be' taken  for  implication;  but  necessary  implication  means,  not 
natural  necessity,  but  so  strong  a  probability  of  intention,  that  an 
intention  contrary  to  that  which  is  imputed  to  the  testator  cannot 
be  supposed."  (a)1 

19.  The  first  case  in  which  a  devise  by  implication  was  allowed, 
arose  in  13.  Hen.  VII.  A  man  devised 'his  goods  to  his  wife, 
and  that  after  her  decease  his  son  and  heir  should  have  a  certain 
house.  It  was  determined  that  this  was  a  good  devise  of  the 
house  to  the  wife  for  life,  by  implication ;  for  by  the  express 
words  of  the  will,  the  heir  was  not  to  take  it  till  after  the  death 
of  the  wife  ;  therefore,  if  she  did  not  take  it,  no  one  else  could,  (b) 

20.  It  was  also  formerly  held,  that  a  devise  to  a  stranger,  after 
the  death  of  the  devisor's  wife,  would  give  the  wife  an  estate  for 
life  by  implication.  But  this  determination  has  been  repeatedly 
.contradicted ;  because  in  this  case  two  implications  arise,  the 
one,  that  the  testator  meant  his  lands  should  go  to  his  wife  ;  the 
other,  that  they  should  descend  to  his  heir :  and  therefore  the 
implication  in  favor  of  the  wife  being  only  a  possible,  and  not  a 

necessary  one,  the  title  of  the  heir  must  prevail.     Thus 

164*    where  a  "person  devised  to  A  and  his  heirs,  after  the 

death  of  the  devisor  and  his  wife,  it  was  determined  that 

(n)  Moone  v.  Heaseman,  Willys'  Eep.  141.     1  Ves.  &  Beames,  466.    Ante,  a.  9. 
(6)  Bro.  Ab.  Devise,  pi.  52.    Cro.  Jac.  75.    Dyer  v.  Dyer,  1  Meriv.  414. 


1  See  on  the  subject  of  Estates  arising  by  Implication,  1  Jarm.  on  Wills,  cb.  18, 
p.  [460]-[501,]  Perkins's  ed.  Such  devises  are  sustainable  only  upon  the  principle 
of  carrying  into  effect  the  intent  of  the  testator  ;  and  therefore  unless,  upon  the  whole 
will,  it  appears  that  such  was  his  intention,  no  devise  by  implication  will  arise.  Rath- 
bone  v.  Dyckman,  3  Paige,  9.  And  see  Jackson  v.  Martin,  18  Johns.  31.  [A  clause 
in  a  will  "  that  in  case  my  son  Eli  dies  before  the  expiration  of  said  lease,  then  the 
house  and  lot,  called  Oak  Island,  shall  descend  to  my  son  Andrew,"  there  being  no 
express  devise  of  Oak  Island  to  Eli,  is  a  devise  thereof  to  Eli,  by  implication.  Holton 
».  White,  3  Zabr.  330 ;  Wright  v.  Hicks,  12  Geo.  155.] 
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the  wife  took  nothing,  but  that  the  lands  should  descend  to  the 
heir,  during  her  life,  (a) 

21.  A  copyholder  devised  underwoods  to  I.  S.  for  twenty  years 
after  the  death  of  his  wife,  to  raise  portions  for  his  younger 
children.  The  question  was,  whether  the  wife  took  an  estate, 
for  life  by  implication  ?  (b) 

Lord  Nottingham  said,  where  such  a  devise  was  made  to  the 
heir,  ;there  indeed  an  estate  should  arise  to  the  wife  by  implica- 
tion ;  but  where  it  was  devised  to  a  stranger,  as  in  this  case, 
there,  in  the  mean  time,  it  should  descend  to  the  heir,  (c) 

22.  A  person  having  issue  a  son,  who  was  his  heir  apparent, 
and  two  daughters,  devised  in  these  words  :  "  If  it  happens  that 
my  son  B.  and  my  two  daughters  die  without  issue,  then  all  my 
lands  shall  be  and  remain  to  my  nephew  D.  and  his  heirs."  It ' 
was  held,  I.  That  no  express  estate  was  by  this  will  given  to  his 
children.  II.  That  they  did  not  take  any  estate  by  implication  ; 
because  then  it  must  either  be  a  joint  estate  for  life,  with  several 
inheritances  in  tail,  or  several  estates  tail  in  succession.  The 
last  it  could  not  be,  because  it  would  be  uncertain  who  should 
take  first,  who  next,  &c. ;  and  the  first  it  could  not  be,  because 
the  heir  at  law  shall  not  be  disinherited  without  a  plain  implica- 
tion, which  in  this  case  there  was  not ;  for  it  was  only  a  desig- 
nation and  appointment  of  the  time  when  the  land  should  come 
to  the  nephew ;  and  therefore  the  lands  descended  to  the  heir  at 
law.  (d) 

23.  [Where  a  provision  is  made  for  a  devisee  or  legatee,  out  of 
property  real  or  personal,  until  a  certain  event,  and  nothing  fur- 
ther is  added,  the  Courts  have  adopted  the  implication,  that  when 
the  event  arises  the  devisee  is  to  take. 

24.  Thus,  where  a  testator  bequeathed  the  residue  of  his  real 
and, personal  estate  to  his  executors,  in  trust  for. his  son  G.  until 
he  should  attain  twenty-one,  and  then  directed  that  the  fund 
should  cease,  Lord  Keeper  Henley  held,  that  the  testator  intended 
G.  should  take  the  whole  beneficial  interest  in  the  residue,  and 
the  bequest  was  the  same  as  if  the  testator  had  said,  I  give  the 


(a)  Higham  v.  Baker,  Cro.  Eliz.  15.     Smartle  v.  Scholar,  2  Lev.  207.    T.  Jones, ! 
(6)  Fawlkner  v.  Fawlkner,  1  Vern.  21, 

(c)  1  P.  Will.  38,  473.    3  P.  Will.  305.    3  Vern.  |_572.] 

(d)  Gardner  v.  Sheldon,  Vaugh.  259. 
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residue  of  my  estate  to  trustees,  in  trust  for  G.  until  twenty-one, 

and  then  to  G.  and  his  heirs,  (a) 
165*         *25.  Again,  where  the  happening  of  a  given  event  is 

not  provided  for,  but  the  not  happening  of  the  event  is, — 

26.  As,  where  a  testator  bequeathed  leasehold  premises  to 
Richard,  until  his  son  Thomas  should  attain  the  age  of  twenty- 
one,  and  no  longer ;  but  in  case  Thomas  should  not  attain  hi3 
said  age,  then  over  ;  and  the  testator  directed  his  said  premises 
might  be  quitted  and  delivered  up  as  aforesaid  by  Richard 
accordingly.  Thomas  attained  twenty-one,  and  entered  into 
possession.  Lord  Ellenborough  decided  that  he  was  entitled 
absolutely.]  (b) 

27.  With  respect  to  the  words  that  are  necessary  in  a  will  to 
describe  the  devisees,  any  words  that  are  sufficient  to  denote  the 
persons  meant  by  the  testator,  and  to  distinguish  them  from  all 
others,  operate  as  a  good  description,  (c) 1 

(a)  Peat  v.  Powell,  1  Eden,  479.    2  Eden,  229. 

(J)  Goodright  v.  Hoskins,  9  East,  306.    Tomkins  «.  Tomkins,  mentioned  in  Goodtitle  v. 
Whitby,  1  Bur.  234,  and  cited  Doe  v.  Cundall,  9  East,  404.  (c)  Tit.  32,  o.  20,  s.  10. 


1  In  ascertaining  the  person  intended  as  the  devisee,  it  is  material  to  ascertain 
whether  any  other  person  than  the  claimant  sets  up  a  title,  not  as  heir,  hut  as  devisee. 
For  if  no  other  person  appears  in  that  character,  the  presumption  is  stronger  in  favor 
of  the  claimant.  Thomas  v.  Thomas,  6  T.  R.  676.  It  was  partly  on  this  ground,  that 
in  the  case  of  Beaumont  v.  Pell,  2  P.  Wms.  141,  evidence  was  admitted  to  show  that 
by  "  Catherine  Earnley,"  in  the  will,  as  written  by  the  attorney,  the  testator  meant 
"  Gertrude  Tardley."  It  is  also  to  be  remembered,  that  the  testator  is  presumed  to 
prefer  his  own  blood  ;  and  that  a  devise  is  always  intended  for  the  benefit  of  the  de- 
visee, and  is  to  be  liberally  expounded,  in  his  favor.  Hence,  in  several  classes  of  cases, 
persons  have  been  let  in  as  devisees,  who  were  not  within  the  precise  terms  of  the  will, 
but  probably  within  the  general  meaning  of  the  testator-. — 1.  Where  the  person  was 
within  the  reason  and  motive  of  the  will ;  as,  where  the  devise  was  to  "  children  living" 
at  the  time  of  his  decease,  and  a  posthumous  child  is  let  in.  Trower  v.  Butts,  1  Sim. 
&  Stu.  181.  So,  under  a  devise  to  "the  four  sons  "  of  A,  who  had  only  three  sons 
and  one  daughter,  it  was  held  that  the  daughter  might  take.  Lane  v.  Green,  15  Jur. 
763.  [So  in  a  bequest  to  "  my  niece,  the  daughter, of  my  late  sister  Sarah,"  the  testa- 
tor having  had  but  one  sister,  named  Sarah  Ann,  who  had  died  fifteen  years  before, 
and  who  had  never  had  any  daughter,  and  but  one  child,  a  son,  it  was  held  that  such 
son  was  entitled  to  take.  In  re  Rickit's  Trust,  21  Eng.  Law  &  Eq.  66.  See  also,  Ber- 
nasconi  v.  Atkinson,  23  Eng.  Law  &  Eq.  207  ;  Mostyn  v.  Mostyn,  19  lb.  501 ;  McBride 
v.  Elmer,  2  Halst.  Ch.  R.  107  ;  Voorhees  v.  Voorhees,  lb.  511  ;  Baldwin  v.  Baldwin,  3 
lb.  211 ;  New  York  Annual,  &c.  Mutual  Assistance  Society  v.  Clarkson,  4  lb.  541  ; 
Calhoun  v.  Eurgeson,  3  Rich.  Eq.  160;  Carter  v.  Balfour,  19  Ala.  814.]— 2.  Where 
the  person  is  within  the  legal  meaning  of  the  words.  Thus  under  a  bequest  to  "first 
and  second  cousins,"  a  grand-niece  has  been  held  entitled.    Mayott  v.  Mayott,  2  Bro. 
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28.  Thus,  where  there  was  a  devise  to  Margaret,  the  daughter 
of  W.  K.  The  daughter's  name  was  Margery.  It  was  held  she 
should  take ;  quia  constdt  de  persond.  (a) 

29.  A  person  devised  an  estate  to  William  Pitcairne,  eldest 
son  of  Charles  Pitcairne  of  Twickenham  ;  who  had  an  eldest  son, 
but  his  name  was  Andrew.  It  was  decreed  that  Andrew  should 
take,  (b) 

30.  A  person  devised  all  his  lands  in  Kent  and  Sussex  to  one 
of  his  cousin  Nicholas  Amherst's  daughters,  that  should  marry 
with  a  Norton,  within    fifteen    years.     N.  Amherst  had  three 

(a)  Gynes  v.  Kemsley,  1  Freem.  293. 

(i)  Pitcairne  v.  Brase,  Finch,  403.    Doe  v.  Huthwaite,  3  B.  &  Aid.  632.    2  Moore,  304. 

#_ 

Ch.  Cas.  125 ;  Silcox  v.  Bell,  1  Sim.  &  Stu.  301  ;  Charge  v.  Goodyer,  3  Russ.  140. 
So,  a  daughter's  son  was  held  entitled  to  a  bequest  to  "  his  son."  8  Vin.  Abr.  310,  pi. 
9,  per  Newdigate,  J.,  2  Sid.  149.  And  a  case  has  been  mentioned,  where  a  devise 
to  "  his  nephews,"  the  testator  supposing  the  term  to  include  only  his  brother's  chil- 
dren, of  whom  there  were  only  two,  was  held  good  to  all  who  were  legally  his 
nephews,  being  about  forty  persons. — 3.  Where  the  claimant  was  familiarly  called 
by  the  testator  by  the  name  in  the  will,  though  it  was  not  his  true  name ;  no  other 
person  claiming  as  devisee.  Such  was  the  case  of  Beaumont  v.  Fell,  supra,  where 
Gertrude  was  familiarly  called  Gatty,  which  the  scrivener  probably  mistook  for  Katy, 
and  wrote  out  Catherine.  See  1  Greenl.  Evid.  5  291.  So,  a  devise  to  "his  father," 
on  proof  that  his  father  was  dead  at  the  time  of  making  the  will,  and  that  the 
testator  usually  called  his  grandfather  "father,"  was  held  good  to  the  grandfather. 
8  Vin.  Abr.  310,  pi.  7  ;  4  Leon,  74,  cites  19  H.  8.  So,  a  devise  by  a  grandmother  to 
"her  daughter  J.  S.,"  whereas  she  is  her  daughter's  daughter,  is  good  to  the  grand- 
daughter. Owen,  88,  per  Walmesley,  J. — 4.  Where,  otherwise,  the  gift  can  have 
no  object,  or  will  be  defeated,  for  want  of  persons  to  take  as  devisees.  Here,  the  rule 
is,  that  where  there  is  a  total  want  of  persons  to  take,  who  properly  and  completely 
answer  the  description  in  the  will,  those  who  answer  it  incompletely,  may  be  let  in. 
Thus,  for  example,  under  a  "  devise  to  children,"  if  there  beno  child  living,  grandchildren 
may  be  let  in.  Earl  of  Oxford  v.  Churchill,  3  Ves.  &  B.  69  ;  Reeves  v.  Kymer,  4  Ves.  698. 
But  not  if  there  be  any  children  living.  Royle  v.  Hamilton,  4  Ves.  439  ;  Crook  u.  Brook- 
ing, 2  Vera.  106 ;  2Pow.  Dev.  298,  299,  by  Jarman.  So,  as  to  nephews  and  grandnephews. 
Shelly  v.  Bryer,  1  Jac.  207 ;  Faulkner  u.  Button,  1  Ambl.  514.  And  see  Izard  v. 
Izard,  2  Desau.  303;  Ewing  v.  Handley»4  Litt.  349;  Tier  v.  Pennell,  1  Edw.  354. 
See  also  2  Jarm.  on  Wills,  ch.  30  and  31,  2d  Am.  ed.  with  the  notes  of  Mr.  Perkins. 
Supra,  ch.  8,  §  23 ;  Lieber's  Xegal  &  Pol.  Hermeneutics,  p.  62  ;  Dent  v.  Pepys,  6  Mad. 
350  ;  Connolly  v.  Pardon,  1  Paige,  291  ;  Lee  t.  Pain,  4  Hare,  254 ;  Richardson  v. 
Richardson,  9  Jur.  322 ;  Havergal  v.  Harrison,  7  Beav.  49 ;  Blundell  v.  Gladstone, 
11  Sim.  467  ;  Queen's  College  v.  Sutton,  12  Sim.  521 ;  James  v.  Smith,  8  Jur.  594 ; 
Thompsons.  Thompson,  Ibid. 839  ;  Newbolt  v.  Price,  Ibid.  1112. 

[A  bequest  of  a  residue  "unto  all  the  children  of  B,  equally,  when  they  shall 
severally  attain  the  age  of  twenty-five  years,"  includes  all  the  children  born  before  one 
attains  that  age,  although  born  after  the  death  of  the  testator,  but  does  not  include 
those  born  after  one  attains  that  age.    Hubbard  v.  Lloyd,  6  Cush.  522.] 
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daughters,  one  of  whom  married  with  a  Norton  within  the  fifteen 
years.  This  was  adjudged  a  good  devise  to  her,  notwithstanding 
the  uncertainty ;  and  that  the  law  would  supply  the  words,  who 
shall  first  marry,  (a) 

31.  It  has  been  stated,  that  a  bastard  may  be  a  devisee,  but 
that  he  must,  for  that  purpose,  have  gained  a  name  by  reputation, 
in  order  that  the  devisor  may  describe  him. 

32.  A  person  devised  an  equal  share  of  his  estate  to  his  two 
sons,  James  and  Charles  Rivers.  Lord  Hardwicke  said,  the  ques- 
tion was,  whether,  as  it  appeared  that  James  and  Charles  were 
two  illegitimate  children,  this  was  such  a  description  of  their 
persons,  as  would  entitle  them  to  take  under  the  will  ?  In  the 
case  of  a  devise,  any  thing  that  amounted  to  a  designatio  per- 
sona was  sufficient :  and  though  in  strictness  they  were  not  his 
sons,  yet  if  they  had  acquired  that  name  by  reputation,  in  com- 
mon parlance,  they  were  to  be  considered   as  such.     It 

166  *  had  *  been  said  the  testator  had  made  a  mistake  in  their 
names,  and  therefore"  tBey  could  not  take ;  but  the  law 
was  otherwise ;  for  if  a  man  was  mistaken  in  a  devise,  yet  if 
the  person  was  clearly  made  out  by  averment  to  be  the  person 
meant,  and  there  could  be  no  other  to  whom  it  might  be  applied, 
the  devise  to  him  was  good,  (b) 

33.  It  was  held  in  a  late  case,  that  under  a  devise  by  a  mar- 
ried man,  having  no  legitimate  children,  "  to  the  children  which 
I  may  have  by  A,  and  living  at  my  decease,"  natural  children 
who  had  acquired  the  reputation  of  being  his  children  by  her, 
before  the  date  of  the  will,  were  entitled,  as  upon  the  whole  will 
intended,  and  sufficiently  described,  (c) 

34.  But  in  a  subsequent  case,  Lord  Bldon  held,  that  under 
the  description  of  children  in  a  will,  illegitimate  children,  existing 
at  the  date  of  the  will,  were  not  entitled,  unless  proved  by  the 
will  itself  to  be  intended ;  and  that  evidence  could  be  received, 
only  for  the  purpose  of  collecting  who  had  acquired  the  reputa- 
tion of  children,  (d) 

35.  [Nor  consequently  can  natural  children,  born  after  the  date 
of  the  will,  take  under  a  bequest  to  the  issue  of  a  particular  per- 

(o)  Bate  v.  Amherst,  T.  Kaym.  82. 

(6)  Eivers's  case,  1  Atk,  410. 

(c)  Wilkinson  v.  Adam,  1  Ves.   &  B.   422.    Bayley  v.  Snelham,  1  Sim.  &  Stu.  78. 

{d)  Swaine  v.  Kennerley,  1  V.  &  B.  469. 
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son :  as  where  a  bequest  was  to  all  the  natural  children  of  the 
testator's  son,  by  Mrs.  Heneage,  Lord  Parker,  C,  held,  that  chil- 
dren born  after  the  will  did  not  take,  (a) 

36.  But  a  bequest  may  be  made  to  a  natural  child  of  which  a 
particular  woman  is  ensient,  without  reference  to  any  person  as 
the  father.]  (b) 

37.  In  consequence  of  the  rule  of  law,  that  nemo  est  hceres 
viventis,  an  immediate  devise  to  "  the  heirs  "  of  a  living  person, 
would  be  void.  But  a  devise  to  "  the  heir "  special  of  a  living 
person  has  been  held  good,  where  tHe  word  "  heir  "  has  been 
qualified  by  the  words  "  now  living,"  or  some  other  words  or 
circumstances  have  appeared  in  the  will  to  manifest  the  testa- 
tor's intention.1 

38.  A  person  devised  to  a  trustee  and  his  heirs,  in  trust  to 
permit  Robert  Durdant  to  receive  the  rents  during  his  life,  and 
after  his  decease,  to  "the  heirs  male  of  the  body  of  the  said 
Robert  Durdant,"  then  living.  It  was  adjudged,  that  this  was 
a  vested  remainder  in  the  only  son  of  Robert  Durdant ;  the 
words  "heirs  male  of  the  body  then  living,"  being  a  sufficient 
designation  of  such  only  son,  as  much  as  if  it  had  been  to  his 
heir  apparent,  (c) 

39.  A  person  devised  the  remainder  of  all  his  estate  "to  the 
heirs  male  of  the  body  of  his  aunt  Elizabeth  Long,"  law- 
fully *begotten  ;  "  and  gave  a  legacy  of  £100  to  Elisabeth  *167 
Long.  At  the  death  of  the  testator,  Elizabeth  Long  was 
living ;  and  the  question  was,  whether  her  eldest  son  could  take 
under  this  devise.  It  was  adjudged  by  the  £ourt  of  Exchequer 
that  he  should  take.     Upon  a  writ  of  error  in  the  Exchequer 

(a)  Metham  v.  Duke  of  Devon,  1  P,  Will,  529.  Arnold  v.  Preston,  18  Ves.  288. 
(6)  Earle  v.  Wilson,  17  Ves.  528.  Gordon  v.  Gordon,  1  Mer,  141.  6  Mad.  292, 
(c)  Burchett  v.  Durdant,  2  Vent.  311. 


1  See  accordingly,  Heard  v.  Horton,  1  Denio,  165.  See  also,  2  Jarm.  on  Wills, 
ch.  29,  p.  1-23,  (Perkins's  ed.)  For  other  cases  of  construction  of  the  word  "heir'' 
and  "heirs,"  see  White  v.  Briggs,  2  Phil.  583;  17  Law  J.  Ch.  423;  Daly  v.  James, 
8  Wheat.  495;  Smith  v.  Folwell,  1  Binn.  546;  Harris  v.  Davis,  1  Coll.  416;  9  Jur. 
269  ;  Boydell  v.  Golightly,  9  Jur.  2. 

"Heirs.''  may  be  understood  to  mean  "children."  Bowes  v.  Porter,  4  Pick.  198  • 
Ellis  v.  Essex  Mer.  Bridge,  2  Pick.  243 ;  Bryant  v.  Deberry,  2  Hayw.  356  ;  [Eiske  v. 
Keene,  35  Maine,  (5  Bed.)  349 ;  Campbell  v.  Kawdon,  19  Barb.  (N.  Y.)  494  ;  Aspden'a 
Estate,  2  Wallace,  Jr.  368  ;  Lee  v.  Eoard,  1  Jones's  Eq.  (N.  C.)  125.] 
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Chamber,  before  Ch..  Justices  Parker  and  Trevor,  this  judgment 
was  reversed,  (a) 

A  writ  of  error  was  brought  in  the  House  of  Lords,  where  the 
judgment  in  the  Exchequer  Chamber  was  reversed,  and  that  of 
the  Court  of  Exchequer  affirmed;  upon  the  principle,  that  the 
word  heir  had  several  significations.  In  the  strictest  sense,  it 
signified  one  who  succeeded  to  a  dead  ancestor ;  but  it  also  sig- 
nified, in  a  more  general  sense,  an  heir  apparent,  which  supposed 
the  ancestor  to  be  living  ;  and  in  this  latter  sense,  the  word  heir 
was  frequently  used  in  statutes,  law  books,  and  records.  As 
therefore  the  law  gave  several  senses  to  this  word,  it  would  be 
hard,  in  this  case,  to  expound  it  in  the  most  strict  and  rigorous 
sense,  which  would  destroy  great  part  of  the  will ;  when  by  law 
it  might  have  another  sense,  which  would  support  the  whole  will, 
and  the  manifest  design  of  the  party,  (b) 2 

40.  A  person  devised  to  his  son  Richard  Brooking,  his  heirs 
male,  and  to  the  heirs  of  his  daughter,  Margaret  White,  jointly 
and  equally,  to  hold  to  the  heirs  male  of  Richard,  lawfully  begotten, 
and  to  the  heirs  of  Margaret,  jointly  and  equally,  and  their  heirs 
and  assigns  forever.  It  was  resolved,  that  this  was  a  sufficient 
designation  of  the  person,  to  make  the  son  of  Margaret  take  as 
her  heir,  living  the  mother,  (c) 

41.  Lands  were  devised  to  a  trustee,  to  receive  and  pay  the 
rents  and  profits  for  the  maintenance  of  the  devisor's  niece,  Sa- 
rah, and  the  issue  of  her  body,  begotten  or  to  be  begotten  during 
the  natural  life  of  the  said  Sarah ;  and  from  and  after  the  decease 
of  his  niece  Sarah,  |hen  upon  trust  for  the  use  of  the  heirs  of  the 

(a)  Dai-bison  v.  Beaumont,  1  P.  Wins.  229.  (Whitney  ».  Whitney,  14  Mass.  88.  Dingley 
v.  Dingley,  5  Mass.  535.)  (6)  3  Bro.  Pari.  Ca.  60. 

(c)  Goodright  v.  White,  2  Black.  Eep.  1010,  (cited  and  approved,  4  Pick.  209.)  Doe  v. 
Perratt,  5  B.  &  Ores.  48.     S.  C.  10  Bing.  198.     (Reversed  in  Dom.  Proc.  9  CI.  &  Fin.  606.) 


i  Where  a  testator,  professing  to  dispose  of  all  his  estate,  devised  to  one  of  his  daugh- 
ters the  improvement  of  his -homestead  farm,  "the  said  premises  to  he  equally  divided 
between  all  her  legal  heirs  at  her  decease ;  "  it  was  held,  in  Massachusetts,  where  the 
rule  in  Shelley's  case  is  abolished,  that  the  daughter  took  only  an  estate  for  life,  and 
that  her  children,  living  at  the  testator's  death,  took  a  vested  remainder  in  fee.  Bowers 
v.  Porter,  4  Pick.  198.  And  see  Whitney  v.  Whitney,  14  Mass.  88 ;  Bates  v.  Webb, 
8  Mass.  448.  [So  where  A  makes  a  devise  to  B  for  life,  and  on  the  death  of  B  to  all 
his  surviving  children,  all  who  survive  the  testator  are  intended,  and  they,  at  his  death, 
take  a  vested  interest  in  the  estate.    Martin  v.  Kirby,  11  Gratt.  (Va.)  67.] 
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body  of  his  niece  Sarah,  lawfully  begotten  or  to  be  begotten, 
their  heirs  and  assigns  forever ;  without  any  respect  to  be  had 
or  made  in  regard  to  seniority  of  age  or  priority  of  birth.  Sarah 
had  a  son  and  two  daughters.  The  Court  said,  that  the  words, 
"without  any  respect,  &c,"  plainly  showed  an  intent  that  the 
children  of  Sarah  should  take  as  purchasers,  (a) 

42.  It  has  been  already  stated,  that  formerly,  where 
there  was  "a  limitation  of  a  remainder  in  a  deed  to  an     *168 
heir  special,  it  was  held,  that  he  must  answer  both  parts 

of  the  description  ;  but  that  this  doctrine  had  been  altered  by  a 
modern  decision.  In  the  case  of  a  devise,  the  same  doctrine 
was  held  for  a  long  time,  but  was  denied  in  the  following 
case,  (b) 

43.  A  person  devised  to  his  son  for  life,  remainder  to  his  first 
and  other  sons  in  tail  male ;  and  for  want  of  such  issue,  to  the 
heirs  male  of  his  body  begotten.  The  devisor  died,  leaving  a 
granddaughter,  the  daughter  of  his  eldest  son,  his  heir  at  law ; 
and  a  second  son,  who  died  leaving  a  son.  Upon  a  case,  sent 
out  of  Chancery,  for  the  opinion  of  the  Court  of  King's  Bench, 
the  Judges  certified,  that  an  estate  in  tail  male  passed  to  the 
grandson,  as  heir  male  of  the  body  of  the  devisor,  (c) 

44.  A  devise  to  the  heirs  male  of  the  devisor  only  extends  to 
the  heirs  male  of  his  body,  and  not  to  a  collateral  heir ;  so  that 
if  the  devisor  has  not  an  heir  male  of  his  body,  the  devise  is 
void,  (d) 

45.  A  person  devised  his  lands  to  his  granddaughter,  who 
was  his  heir  at  law,  for  her  life ;  remainder  to  his  own  right 
heirs  male,  forever ;  and  died  leaving  his  granddaughter  his 
heir  at  law,  and  a  deceased  brother's  son,  being  the  next  in  the 
male  line,  (e) 

Lord-  Macclesfield  held  the  devise  void,  because  it  was  to  the 
heirs  male,  without  saying  of  any  body. 

This  cause  came  on  again  before  Lord  "Hardwicke,  who  di- 
rected a  case  to  be  made,  for  the  opinion  of  the  Judges  of 
the  Court  of  King's  Bench,  who  certified  that  the  brother's 
son  could  not  take  by  the  description  of  right  heir  male  of  the 
testator.  (/) 

(a)  Doe  v.  Ironmonger,  3  East,  533.  (6)  Tit.  32,  c.  20. 

(c)  Willi?  v.  Palmer,  5  Burr.  2615.  (d)  Ford  v.  Ossulston,  11  Mod.  189. 

(e)  Dawes  v.  Ferrers,  2  P.  Wms.  1.  (/ )  8  Vin.  Ab.  31?. 

•>       VOL.    III.  19      ' 
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46.  It  was  held  in  a  modern  case,  that  a  devise  to  the  right 
heirs  of  husband  and  wife,  was  a  devise  to  such  person  as  an- 
swered the  description  of  heir  to  both,  namely,  a  child  df  both, 
husband  and  wife  being  considered  in  law  as  but  one  person. 
And  where  no  preceding  estate  was  given  to  the  father  and 
mother,  such  child  should  take  as  a  purchaser,  (a) 

47.  It  was  held,  in  a  case  in  9  Will.,  that  a  special  heir,  though 
he  was  not  heir  general,  might  take  by  purchase,  under  a  will, 
if  the  devisor  expressly  exclude  the  heir  general ;  but  a  devise  in 
remainder  to  the  right  heirs  of  the  testator  forever,  his  son  ex- 
cepted, is  void,  (b)  ■ 

169  *  *  48.  C.  Ben  devised  to  the  eldest  son  of  his  son  ay.  his 
estates  for  life ;  and  for  want  of  heirs  in  him,  to  the  right 
heirs  of  himself,  C.  Ben,  the  testator,  forever,  his  son  excepted ; 
it  being  his  will  he  should  have  no  part  of  his  estates,  either  real 
or  personal.  C.  Ben,  the  testator,  left  a  son  and  three  daughters. 
On  a  question  who  was  entitled  to  this  estate,  the  Court  of 
King's  Bench  determined  in  favor  of  the  daughters.  A  writ  of 
error  was  brought  in  the  House  of  Lords,  where  the  Judges  were 
unanimously  of  opinion,  that  no  person  took  any  estate  under 
this  will ;  whereupon  the  judgment  of  the  Court  of  King's  Bench 
was  reversed,  (c) 

49.  The  word  "  issue  "  is  a  sufficient  designatio  persona,  or 
description  of  a  devisee,  in  a  will ;  and  comprises  both  children 
and  grandchildren,  (d)1 

(a)  Eoe  ».  Quartley,  1  Term  R.  630.    1  Inst.  187  a. 
(6)  Baker  v.  Wall,  1  Ld.  Eaym.  185. 

(c)  Pugh  v.  Goodtitle,  3  Bro.  Pari.  Ca.  454.     Fearne,  8th  edit.  App.  573. 

(d)  1  Bro.  &  Bing.  484.     (Kingsland  v.  Eapelye,  3  Edw.  1.) 

1  The  words  "  issue,'1  or  "  heirs  of  the  body,"  in  a  devise,  must  mean  either  the  in- 
definite lineal  succession  of  heirs  of  the  body,  or,  the  particular  individuals  who,  at  a 
given  time,  answer  the  description  of  "  issue."  Ferrill  v.  Talbott,  Riley,  Ch.  Cas. 
247.  And  upon  the  context,  the  word  "issue"  may  have  two  different  meanings  as 
to  two  moieties  of  a  devised  estate.  Carter  v.  Bentall,  2  Beav.  551.  And  see  Wil- 
liams v.  Teale,  6  Hare,  239.  r  So,  as  to  the  word  -"survivor."  Winterton  v.  Crawford, 
1  Russ.  &  My.  407.  Generally,  the  words  "  lawful  issue"  have  as  extensive  a  sig- 
nification as  "  heirs  of  the  body; "  embracing  lineal  descendants  of  every,generation ; 
and  when  used  in  the  devise  of  an  unrestricted  freehold,  they  are  deemed  words  of 
limitation,  and  of  the  same  effect.  Kingsland  v.  Rapelye,  3  Edw.  1.  See  also,  Crozier 
o.  Crozier,  3  Dru.  &  War.  373;  Minter  v.  Wraith,  13  Sim.  52;  Earle  v.  Hopkins,  1 
Browne,  App.  55. 

In  determining  the  meaning  of  the  words  "issue,"  or  "children,"  the  whole  context 
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50.  A  devise  was  made  to  the  issue  of  I.  S.,  who  had  then  a 
daughter  living,  and  afterwards  had  a  son  born.  The  question 
was,  who  should  take.  Lord  Cowper  said,  that  all  the  children  * 
should  take,  and  even  grandchildren,  if  there  had  been  any :  and 
although  the  devise  was  to  the  issue  begotten,  that  made  no 
difference  ;  the  words  "  begotten,"  and  "  to  be  begotten"  were  the 
same,  as  well  in  the  construction  of  wills,  as  settlements,  and 
take  in  all  the  issue  after  begotten  ;  and  though,  upon  the  death 
of  the  testator,  there  was  then  only  a  daughter  born,  yet,  upon 
the  birth  of  another  child,  the  estate  should  open,  and  take  in  an 
after-born  son.  (a) 

51.  In  a  case  which  has  been  already  stated,  it  was  held,,  that 
a  devise  to  the  issue  male  of  E.  Armyn  and  his  heirs  forever,  was 
a  good  description  of  the  person,  and  a  word  of  purchase,  (b) 

52.  The  words  "  sons"  "  children"  " relations"  and  " descend- 
ants" (f)  are  sufficient  to  describe  the  devisees  in  a  will ;  pro- 
vided they  can  be  applied  with  certainty  to  persons  answering 
those  descriptions.1 

(o)  Cook  v.  Cook,  2  Vern.  545. 

(b)  Luddington  v.  Kime,  tit.  16,  u.  1,  s.  60.    1  Ld.  Eaym.  205. 


of  the  will  must  be  taken  into  consideration;  and  where  the  context  is  doubtful, 
the  Court  will  adopt  such  a  construction  as  will  best  effect  the  intention  of  the 
testator,  and  conduce  to  the  general  benefit  of  the  family  which  is  the  object  of  his 
bounty.  Yet  in  the  case  of  a  gift  to  "  all  and  every  the  respective  issues  of  the  testa- 
tor's daughters,  cither  sons  or  daughters,"  followed  by  the  frequent  use,  in  a  subsequent 
part  of  the  will,  of  the  word  " issue"  it  was  held,  that  the  meaning  of  this  word  ought 
not  to  be  so  extended  as  to  comprise  the  issue  of  a  deceased  child  of  one  of  the  testa- 
tor's daughters.  Farrant  v.  Nicholls,  15  Law  Journ.  N.  S.  259,  M.  R. ;  Pruen  v.  Os- 
borne, 11  Sim.  132. 

See  further,  as  to  the  word  "issue,"  2  Jarm.  on  Wills,  ch.  40,  p.  328-360,  by  Perkins  ; 
Slater  v.  Dangerfield,  16  Law  Journ.  51.     [Wynch's  Trust,  28  Bng.  Law  &  Eq.  375.] 

t  [For  the  construction  of  limitations  to  second  sons  in  wills,  see  Trafford  v.  Ashton, 
2  Vern.  660 ;  Driver  v.  Frank,  3  Maul.  &  Sel.  25  ;  8  Taunt.  468,  S.  C.  In  a  deed, 
Hawkins  v.  Hawkins,  9  Bing.  765.  As  to  a  second  son  born  taking  under  a  devise  of 
real  estate  to  a  first  son,  the  second  being  eldest  for  the  time  being,  Lomax  v.  Holm- 
den,  infra,  §  54.  As  to  a  daughter,  being  the  eldest  child,  taking  under  a  devise  to 
younger  children,  see  Hall  v.  Luckup,  4  Sim.  5.  For  the  construction  of  the  words 
sons,  children,  relations,  descendants,  &c,  see  1  Koper's  Legacies,  ed.  1828,  ch.  2.] 

1  Where  lands  are  devised  to  a.  person  and  his  "  children,'"  the  rule  is,  that,  if  there 
are  no  children  at  the  time  of  the  devise,  these  words  are  to  be  construed  as  words  of 
limitation,  if  necessary  to  give  effect  to  the  intention  of  the  testator ;  and  the  devisee 
will  take  an  estate  tail;  but  if  there  be  children  living,  and  capable  to  take,  at  the. time 
of  the  devise,  the  words  will  be  construed  words  of  purchase,  and  the  children  will  take 
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*  170        *53.  Lands  were  devised  to  the  first  son  of  A,  who  was 
not  heir  at  law  to  A  his  father.     This  was  held  a  good 
•description  of  the  second  son.  (a) 

(a)  Marwood  v.  Darrel,  Cases  Temp.  Hardw.  91. 

as  immediate  devisees.  See  Wylde's  case,  6  Eep.  16  ;  Allen  v.  Hoyt,  5  Met.  324,  328  ; 
In  re  Saunders,  4  Paige,  293  ;  Tayloe  v.  Gould,  10  Barb.  388;  [Van  Zant  v.  Morris, 
25  Ala.  285.]  And  where  the  devise  is  general,  of  the  residue  of  his  estate,  to  chil- 
dren as  a  class,  children  in  existence  at  the  death  of  the  testator  are  alone  entitled ;  and 
among  these,  posthumous  children  are  to  be  included.  In  re  Gross,  6  Am.  Law  Journ. 
324,  N.  S ;  Hodges  v.  Isaac,  Ambl.  348 ;  Horsely  v.  Chaloner,  2  Vez.  83 ;  Heathe  v. 
Heathe,  2  Atk.  121;  Davidson  v.  Dallas,  14  Ves.  576.  And  see  Congreve  v.  Con- 
greve,  1  Bro.  Ch.  E.  530,  Perkins's  ed. 

But  where  there  is  a  limitation  in  remainder,  to  "  children"-  as  a  class,  it  will  vest  in 
the  first  who  comes  in  esse,  and  will  open  and.  let  in  each  successive  member  of  the 
class,  until  the  determination  of  the  particular  estate.  Doe  v.  Perryn,  3  T.  E.  484 ; 
Eight  v.  Creber,  5  B.  &  C.  866 ;  Ayton  v.  Ayton,  1  Cox,  327 ;  1  Bro.  Ch.  E.  542,  n. ; 
Baldwin  v.  Karver,  Cowp.  309  ;  2  Doug.  503. 

If  the  context  of  the  will,  or  the  special  circumstances,  do  not  require  a  different 
interpretation,  the  words  "  relations,"  and  "family,"  will  be  understood  to  mean  "  next 
of  kin.''  Grant  v.  Lyman,  4  Euss.  292.  So,  by  " personal  representatives,"  will  be  un- 
derstood "  executors  and  administrators."  Saberton  v.  Skeels,  1  Euss.  &  Myl.  587  > 
Smith  v.  Barneby,  10  Jur.  748.  But  if  the  context  require  it,  "representatives"  will  be 
interpreted' to  mean  "  descendants!'    Styth  v.  Monro,  6  Sim.  49. 

[A  testator  devised  certain  lands  after  the  termination  of  a  life-estate  therein,  to  his 
"  then  heirs  at  law  or  their  legal  representatives,  to  them,  their  heirs  and  assigns  for- 
ever.'' Held,  that  the  words  "  their  legal  representatives  "  were  descriptive  of  the  de- 
visees and  were  not  a  limitation."     Stook's  Appeal,  20  Penn.  (8  Harris,}  349.] 

The  word  "  children,"  in  its  ordinary  sense,  does  not  include  grandchildren  ;  but  it 
may  include  them, — 1,  where  it  appears  that  there  were  no  persons  who  would  answer 
the  description  of  children,  in  the  primary  sense  of  the  term  ; — or,  2,  where  there  could 
not  be  such  at  the  time,  or  in  the  event,  contemplated  by  the  testator ; — or,*  3,  where  the 
testator  has  clearly  shown,  by  the  use  of  other  words,  that  he  used  this  word  as  synony- 
mous with  "  issue,"  or  "  descendants.''  Mowatt  v.  Carow,  7  Paige,  328.  And  see 
Eu£f  v.  Eutherford,  1  Bail.  Eq.  E.  7 ;  Eeeves  v.  Brymer,  4  Ves.  692 ;  Peel  v.  Catlam, 
9  Sim.  372 ;  Dickinson  v.  Lee,  4  Watts,  82 ;  Hallowell  v.  Phipps,  2  Whart.  376  ;  [Hughes 
v.  Hughes,  12  B.  Mon.  115.] 

Where  one  devised  lands  to  his  son,  and  if  he  should  continue  unmarried  till  his 
death,  remainder  to  all  the  testator's  surviving  children ;  it  was  held,  that  by  these  words, 
the  remainder  was  to  such  as  should  survive  the  first  devisee.  Den  v.  Sayre,  2  Penn. 
598;  [Martin  v.  Kirby,  11  Gratt.  (Va.)  1;  Schoppert  v.  Gillam,  6  Eich.  Eq.  (S.  C.) 
83.]  If  the  testator  has  children  of  his  own,  and  also  step-children,  a  devise  to  "his- 
children,"  does  not  include  the  step-children ;  and  parol  evidence  will  not  be  admitted  to 
show  that  the  testator  intended  to  include  them.    Pouke  v.  Kemp,  5  H.  &  J.  135. 

Where  one  devised  lands  to  his  wife  and  three  children ;  and  if  she  should  be  enciente 
at  his  death,  then  to  her  and  his  four  children ;  and  while  he  lived  she  had  a  fourth 
child,  and  was  enciente  with  the  fifth  at  his  decease;  it  was  held  that  all  the  five  chil- 
dren were  equally  entitled.  Adams  v.  Logan,  6  Monr.  175.  And  see  Trower  v.  Butts, 
1  Sim.  &  Stu.  181 ;  Lenden  v.  Blackmore,  10  Sim.  626 ;  Mogg  v.  Mogg,  1  Mer.  655 ; 
Harris  v.  Lloyd,  Turn.  &  Euss.  310. 
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54.  A  person  devised  to  his  son  Caleb,  for  life,  and  after  his 
decease  to  the  first,  second,'  third,  &c.  sons  of  his  body  begotten. 
Caleb  had  married  about  two  months  before  the  date  of  the 
will ;  he  had  a  son  who  died  soon,  and  afterwards  had  another 
son.  (a) 

Lord  Hardwicke  decreed,  that  the  second  son  should  take 
under  the  will,  as  first  son,  for  these  words  were  not  to  be  always 
taken  strictly  in  the  sense  of  primogenitus,  or  first-born,  but  in 
the  sense  of  an  elder  son,  senior,  or  maximus  natus. 

55.  It  has  been  stated,  that  in  deeds,  as  the  word  procreatis 
extends  to  issue  born  after  the  execution  of  the  deed,  so  the 
word  procreandis  will  extend  to  issue  born  before.  This  mode 
of  construction  is  of  course  extended  to  wills,  in  which  the  words 
" to  be  begotten"  and  " begotten"  have  the  same  sense ;  and  in 
the  preceding  case,  Lord  Hardwicke  held  that  doctrine,  which 
has  been  confirmed  in  a  modern  case,  (b) 

56.  A  person  devised  her  real  estate  to  trustees,  in  trust  for 
her  daughter  Martha,  with  a  proviso,  that  if  she  died  before 
twenty-one,  or  marriage,  then  in  trust  to  convey  all  the  residue 
of  her  estate,  both  real  and  personal,  "  unto  her  nearest  relation 
of  the  name  of  Pyot ; "  and  to  his  or  her  heirs,  executors,  admin- 
istrators, and  assigns.  The  daughter  died  under  age  and  un- 
married, (c) 

At  the  time  of  the  will,  and  death  of  the  testatrix,  her  nearest 
relations  of  the  name  of  Pyot,  were  the  plaintiff,  Charles  Pyot, 
and  his  sisters,  the  defendants,  Ann  and  Blanche,  who  were  both 
then  unmarried,  but  were  married  at  the  time  of  Martha's  death. 

(a)  Lomax  v.  Holmden,  1  Vez.  290. 

\b)  Tit.  32,  c.  22.    Doei).  Hallett,  1  Maule  &  Selw.  124. 

\c)  Pyot  v.  Pyot,  MS.  Eep.  1  Vez.  335. 


Where  lands  were  devised  to  all  "  the  younger  children "  of  the  testator's  daughter, 

with  a  devise  over  in  case  she  should  leave  no  issue  behind  her ;  and  the  daughter  had  a 

.  husband  and  children  who  survived  the  testator,  and  afterwards  had  a  second  husband 

and  other  children  ;  it  was  held,  that  the  children  of  the  second  marriage  took  equally 

with  those  of  the  first.    Critchett  v.  Taynton,  1  Kuss.  &  My.  541. 

See  further,  as  to  devises  to  "child,"  "children,"  "son,"  or  "daughter,"  and  where 
these  are  words  of  limitation,  2  Jarm.  on  Wills,  ch.  39,  p.  307-327,  by  Perkins  ;  Snow- 
ball v.  Procter,  2  Y.  &  C.  478  ;  Jackson  v.  Merrill,  6  Johns.  185. 

"  Eldest  son"  held,  under  the  circumstances,  not  to  include  a  second  son  who  be- 
came the  eldest  by  the  decease  of  his  elder  brother.    Livesay  v.  Livesay,  13  Sim.  33. 

19  * 
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They  had  besides  these  another  sister,  Caroline,  who  had  been 
married  many  years  before  the  testatrix's  death,  and  was  no 
party  to  the  suit.  The  plaintiff  had  also  had  an  elder  brother, 
John,  who  died  before  the  testatrix,  but  left  issue  a  son,  Richard 
Pyot,  who  survived  both  the  testatrix  and  her  daughter,  and  was 
heir  at  law  on  the  part  of  the  mother  to  the  testatrix ;  and  to 
whom  the  trustees,  after  the  daughter's  death,  conveyed  the 
estate  in  question.  This  Richard  Pyot  devised  the  premises  to 
trustees  in  trust  for  the  defendant,  Pyarea  Pyot,  his  wife,  and 

E.  Wilmot.  The  plaintiff,  by  his  bill,  claimed  the  testa- 
171*    trix's  estate,  as  the  *  nearest  relation  of  the  name  of  Pyot. 

The  defendants  Ann  and  Blanche,  the  plaintiff's  sisters, 
insisted  that  they  were  entitled  equally  with  the  plaintiff,  as  they 
were  both  'unmarried,  and  of  the  name  of  Pyot,  at  the  time  of 
the  will,  and  death  of  the  testatrix.  And  the  defendant,  Pyarea 
Pyot,  and  E.  "Wilmot,  who  stood  in  the  place  of  Richard  Pyot, 
the  heir  at  law,  insisted  that  either  he  was  the  person  meant  by 
the  nearest  relation,  or  else  that  the  devise  was  void  for  uncer- 
tainty ;  and  so  the  premises  descended  to  him,  as  heir  to  the 
testatrix  on  the  part  of  her  mother. 

Lord  Hardwicke  said,  the  first  question  was,  whether  the  de- 
vise was  absolutely  uncertain,  and  he  thought  it  was  not.  It 
was  said,  that  by  the  words  nearest  relation,  the  testatrix  meant 
some  single  person  ;  but  he  was  of  opinion  that  the  word  rela- 
tion here  was  to  be  taken  as  nomen  collectivum,  as  much  as 
kindred  or  heir.  Suppose  the  devise  had  been  to  her  nearest 
kindred,  no  doubt  that  it  would  have  taken  in  several  persons  ; 
wills  and  acts  of  parliament,  Lord  Coke  tells  us,  were  to  be 
taken  according  to  common  parlance,  and  the  word  "relation," 
was  often  used  instead  of  "  kindred,"  it  being  common  to  say, 
such  an  one  has  a  numerous  relation,  whereby  were  meant  many ; 
and  it  was  good  English.  But  the  present  case  differed  from  all 
that  had  been  cited,  because  the  personal  estate  was  involved  in 
the  same  devise  with  the  real,  and  had  this  been  a  bequest  only 
of  personal  estate,  all  those  who  were  of  the  name  of  the  Pyots 
in  an  equal  degree,  and  were  of  the  nearest  stock  to  the  testatrix, 
would  have  taken,  by  virtue  of  the  Statute  of  Distributions ; 
and  if  it  was  clear  who  should  take  the  personal  estate,  it  nat- 
urally inferred  whom  the  testatrix  meant  should  take  the  real, 
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there  being  but  one  intent  as  to  both ;  and  this  of  the  personal 
was  a  proper  key  to  explain  how  the  real  estate  was  intended 
to  go. 

The  next  question  was,  who  was  to  take  ?  At  the  time  of 
making  the  will,  there  were  three  persons  in  equal  degree  of  the 
name  of  Pyot,  and  a  fourth  who  had  been  so,  but  was  married  : 
two  of  the  three  married  before  the  happening  of  the  contin- 
gency, upon  which  they  were  to  take,  and  so  lost  their  name  ; 
whence  it  was  insisted  by  the  plaintiff,  that  these,  not  being  of 
the  name  when  the  contingency  happened,  could  not  claim 
with  him,  but  he  alone  was  entitled ;  and  for  this  was  cited 
Jobson's  case,  Cro.  Eliz.  57.  He  was  not  well  satisfied  with 
that  determination;  for  what  was  meant  was  a  descrip- 
tion of  the  *  person,  without  any  regard  to  the  continu-  *172 
ation  of  the  name ;  and  had  the  daughter  been  unmarried 
at  the  devisor's  death,  she  would  immediately  have  taken,  nor 
could  her  subsequent  marriage  make  her  lose  her  right ;  it  be- 
ing immaterial,  if  she  was  to  change  her.  name,  at  what  time 
she  did  it.  But  that  case  differed  from  the  present,  being  a 
remainder  to  the  next  of  his  kin,  of  his  name,  after  an  estate 
tail  to  A.  Taking,  therefore,  the  word  "relation"  to  be  nomen 
collectivum,  there  was  no  ground  to  construe  this  description 
to  refer  to  the  very  name  of  Pyot,  but  rather  to  be  a  description 
of  the  stock,  and  as  if  she  had  said  the  stock  or  blood  of  the 
Pyots.  For  taking  it  otherwise,  and  suppose  some  nearer  rela- 
tion of  the  testatrix,  but  of  another  name  at  her  death,  had  after- 
wards changed  by  act  of  Parliament  his  former  name  to  Pyot ; 
or  if  a  woman  had  married  some  man  of  the  name  of  Pyot,  but 
no  way  related  to  the  testatrix,  such  a  one  would  certainly  not 
be  entitled  to  take ;  and  yet  every  argument  drawn  from  the 
bearing  the  name  of  Pyot,  at  the  happening  of  the  contingency, 
would  hold  equally  strong  for  him  or  her,  as  it  did  for  the  plain- 
tiff's taking  alone,,  in  exclusion  of  his  sisters.  This  showed  it, 
therefore,  to  be  too  narrow  a  construction,  and  that  the  word 
"  relation "  and  "  name  "  meant  the  stock  of  the  Pyots,  which 
she  meant  to  distinguish  from  any  other  stock  of  consanguinity 
to  her.  It  was  like  a  devise  upon  condition  to  marry  a  person  of 
the  devisor's  name  ;  the  devisee  married  a  man  who  had  changed 
his  name  to  that  of  the  devisor :  held,  this  was  no  performance 
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of  the  condition,  for  that  "  name  "  meant  "family."  The  personal 
estate  was  coupled  with  the  real,  and  one  rule  must  govern  both, ' 
and  the  sister  that  was  married  was,  he  thought,  equally  entitled 
to  take  with  the  plaintiff  and  the  other  two  sisters.  The  testa- 
trix had  made  no  provision  that  the  persons  taking  should  con- 
tinue to  bear  the  name  ;  and  therefore  the  plaintiff  and  his  three 
sisters  should  take  equally,  (a) 1 

57.  A  testator  devised  his  estate  to  three  persons  for  life,  and 
after  their  death,  "  to  the  descendants  "  of  Francis  Ince,  then  liv- 
ing in  and  about  Seven  Oaks  in  Kent,  (b) 

Sir  T.  Clarke,  M.  R.,  said,  that  a  devise  to  descendants  at 
large  had  been  good ;  here  the  devisor  added  a  description  of 
such  as  he  intended  should  take,  which  was  sufficiently  precise 
and  certain  ;  it  would  be  unjust  to  confine  it  to  the  heirs  at  law, 

because  the  word  "  descendants  "  meant  all  those  who  pro- 
173  *     ceeded  *  from  his  body,  and  therefore  the  grandchildren  of 

Francis  Ince  were  entitled ;  but  a  great  grandchild,  being 
born  after  the  will  was  made,  was  excluded  by  the  words,  then 
living: 

58.  Lord  Leigh  devised  his  estates  to  his  sister  Mary  Leigh, 
in  strict  settlement ;  remainder  "  unto  the  first  and  nearest  of  his 
kindred,  being  male,  and  of  his  name  and  blood,  that  should  be 
living  at  the  determination  of  the  several  estates  therein-before 
devised,  and  to  the  heirs  of  his  body  lawfully  begotten."  (c) 

It  was  held  by  Lord  Eldon,  in  conformity  to  the  opinions  of 
Mr.  Justice  Lawrence  and  Mr.  Baron  Thompson,  whom  he  had. 
called  to  his  assistance,  that  a  person,  claiming  under  this  limita- 
tion, must  be  of  the  name,  as  well  as  the  blood ;  and  that  the 
qualification  as  to  the  name  was  not  satisfied,  by  having  the 
name,  taken  by  the  king's  license,  previous  to  the  determination 
of  the  preceding  estates,  (d) 

59.  A  person  devised  all  his  freehold  estates  to  his  wife  during 

(a)  Bon  v.  Smith,  Cro.  Eliz.  532,    Marsh  v.  Marsh,  1  Bro.  C.  C.  293, 
(J)  Crossly  v.  Clare,  Amb.  397. 

(c)  Leigh  v.  Leigh,  15  Ves.  92.    Pearce  v.  Vincent,  1  Crom.  &  Mee.  598. 

(d)  Denn  v.  Bagshaw,  6  Term  Eep.  512.    Doe  «,  Plumptre,  3  Bar,  &  Aid,  474. 

1  A.,  having  during  the  lifetime  of  his  wife  M.,  intermarried  with  G,  died,  leaving 
both  M.  and  C.  living.    By  his  will,  made  after  his  marriage»witb.  C,  he  devised' 
lands  to  his  "  dear  wife  C; ''  and  it  was  held  a  good  devise  to  C.    Doe  u.  Roast,  12  ' 
Jur.  99. 
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her  natural  life ;  and  at  her  decease  to  be  equally  divided  amongst 
the  '£  relations  on  his  side."  It  was  held,  that  all  those  should 
take  who  would  be  entitled  to  personal  estate  under  the  Statute 
of  Distributions,  that  is,  first  cousins ;  as  well  in  the  paternal  as 
in  the  maternal  line.  And  the  devise  spoke  at  the  time  of  the 
testator's  death,  not  at  the  time  of  framing  the  devise  ;  therefore, 
one  who  was  related  in  equal  degree,  at  the  time  of  making  the 
will,  having  died  before  the  testator,  leaving  a  son,  the  son  was 
held  not  entitled  to  a  share,  as  a  relation,  (a)  f  1 

60.  It  was  held  in  Queen  Elizabeth's  time,  that  a  devise  to 
one  brother,  on  a  condition,  and  on  failure  to  remain  to 
the  "  house,"  *  should  be  construed  to  mean  to  the  .most  *174 
worthy  in  blood  of  the  devisor's  family,  that  is  to  say,  to 
the  heir  at  law.  Lord  Hobart  has  assented  to  this  decision,  and 
it  has  been  confirmed  in  two  modern  cases,  one  of  which  has 
been  already  stated,  (b)  %  2 

(a)  Doe  v.  Over,  1  Taunt.  263.  (Green  v.  Howard,  1  Bro.  Ch.  (3.  33.  Holloway  v.  Hol- 
loway,  5  Ves.  39D.  Bird  v.  Wood,  2  Sim.  &  Stu.  400.  Doe  v.  Lawson,  3  East,  278.)  17 
Ves.  255. 

(4)  [On  the  construction  of  the  word/umHj/,  in  bequests  of  personal  estate,  see  1  Eop.  Leg. 
c.  2,  s.  10,  p.  123,  ed.  1828,  and  see  Doe  v.  Wood,  1 B.  &  Aid.  518. J  Chapman's  case,  3  Dyer, 
333  b.    Sob.  Eep.  29.    (Wright  v.  Atkyns,  Turn.  &  Russ.  156.) 

'.  As  to  "  nearest  of  kin,"  see  Urquhart  t>.  Urquhart,  13  Sim.  613 ;  Grafftey  v.  Hum- 
page,  1  Beav.  52 ;  Cotton  v.  Cotton,  2  Beav.  67. 

The  words,  "nephews  and  nieces,"  held  to  include  their  children.  James  v.  Smith,  14 
Sim.  214. 

"Relations"  held  to  extend  to  first  cousins.  Craik  o.  Lamb,  1  Coll.  N.  C.  489 ;  9 
Jur.  6.    And  to  wife's  mother.    McNeilledge  v.  Galbraith,  8  S.  &  R.  43. 

"  Cousins,"  restricted  to  first  cousins  and  their  children.  Caldecott  v.  Harrison,  9  Sim. 
457.    And  see  Slade  v.  Fooks,  Ibid.  386. 

[t  There  is  a  reference  in  the  above  case,  (1  Taunt  266,)  and  also  in  19  Ves.  301, 
to  a  case  in  1732,  decided  by  Sir  Joseph  Jekyll,  in  which  it  is  stated  to  have  been 
held,  that,  under  a  limitation  to  the  family  of  J.  S.,  the  real  estate  went  to  the  heir 
at  law,  and  the  personal  estate  to  the  next  of  kin. — Search  was  made  for  this  case> 
on  the  discussion  of  the  late  case  of  Wright  u.  Atkyns. — The  case  is  Golding  v. 
Bogers,  and  was  decided  at  the  Bolls  on  the  3d  July,  1732.  Samuel  Fitzall  devised 
all  his  messuages,  &c.  in  the  county  of  Gloucester  and  elsewhere,  in  Great  Britain, 
to  his  wife,  her  heirs  and  assigns,  and  all  the  residue  of  his  moneys,  &c,  and  all 
other  bis  real  and  personal  estate,  he  devised  and  bequeathed  to  his  said  wife,  her 
heirs,  executors,  &c.  But  his  will  was,  that  after  his  said  wife's  decease,  his  own 
family  should  have  equally  amongst  them  one  moiety  of  his  said  residuary  estate. 
Held,  that  one  moiety  of  the  residuary  personal  estate  belonged  to  his  next  of  kin,  and 
that  the  wife  was  entitled,  by  the  express  words  of  the  will,  to  the  real  estate  in  fee 
simple. — Note  to  former  edition.] 

[t  Wright  v.  Atkyns,  ante,  §  17  ;  Doe  v.  Smith,  5  Mau.  &  Sel.  126.] 

2  The  word  "family  "  admits  a  variety  of  applications ;  and  the  interpretation  of  it, 
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61.  With  respect  to  the  words  that  are  necessary  to  describe 
the  property  intended  to  be  devised;  as  a  will  is  always  construed 
in  the  most  favorable  manner,  for  the  benefit  of  the  devisees,  the 
same  accuracy  is  not  required  in  the  description  of  those  things 
which  are  intended  to  be  devised,  as  is  necessary  in  a  deed ;  it 
being  enough  if  the  words  denote,  with  sufficient  certainty,  what 
is  meant  to  be  given.1 

62.  The  words  "lands,  tenements,  and  hereditaments,"  will 
pass  every  species  of  property.  And  in  a  modern  case,  it  was 
determined,  that  money,  directed  to  be  laid  out  in  the  purchase  of 
lands,  would  pass  by  the  words  "  lands,  tenements,  and  heredita- 
ments whatsoever  and  wheresoever."  (a)2 

63.  The  words  "  all  my  lands,  are  sufficient  to  pass  a  house. 
If,  however,  it  appears  not  to  have  been  the  intention  of  a  tes- 
tator to  give  a  house  by  those  words,  they  will  not  have  that 
effect,  (b) 

64.  A  person,  being  seised  of  a  house  in  Dale,  and  of  three 

(a)  Kashleigh  v.  Master,  3  Bro.   C.  C.  99.    (Parker  v.  Marchant,  5  M.  &  G.  498.    6  Scott, 
485,  N.  E.)  (6)  Cro.  Eliz.  ill. 


in  a  particular  will,  must  depend  on  the  intentions  of  the  testator,  to  be  collected  from 
the  whole  context.    Blackwell  v.  Bull,  1  Keen,  176. 

As  to  devises  to  '■'family"  "descendants"  "issue,"  "next  of  kin,"  "  relations,"  "  per- 
sonal representatives,"  &c,  see  2  Jarra.  on  Wills,  ch.  30,  p.  25-68,  by  Perkins;  2  Story, 
Eq.  Jur.  §  1065  b,  1071,  1072,  and  cases  there  cited.  White  v.  Briggs,  9  Jur.  678  ;  2 
Phil.  583;  Beals  v.  Crisford,  13  Sim.  592.  [The  words  "male  line,"  where  one  died 
without  issue,  were  held  equivalent  to  ex  parte  paternd.  Boys  v.  Bradley,  1 7  Eng.  Law 
&  Eq.  132  ;  Gaudry  v.  Pinniger,  11  lb.  63 ;  Peterson  v.  Webb,  4  Ired.  Eq.  56.] 

'  As  to  the  words  necessary  to  describe  the  property  devised,  and  what  passes  by 
them,  see  ante,  tit.  32,  ch.  21,  §  31-62.  '    - 

,  A  devise  of  "  half  a  mile  of  the  beach,  to  be  measured  at  high-water  mark,  for  drift- 
wood and  timber,"  the  testator  owning  the  upland,  was  held  to  pass  the  soil  as  far  up 
as  that  line  of  the  shore  to  which  sea-weed  and  drift-wood  are  usually  carried  by  the 
sea,  by  the  highest  ordinary  winter  floods,,  but  not  by  extraordinary  inundations. 
Brown  v.  Lakeman,  17  Pick.  '444.  [A  devised  to  his  son  B,  all  my  homestead  farm 
in  said  D.,  being  the  same  farm  whereon  I  now  live,  and  the  same  that  was  devised' 
me  by  my  honored  father."  Held,  that  the  last  clause  was  only  a  description  of  the 
homestead  farm,  and  that  such  a  devise  would  pass  all  the  homestead  farm  though  it 
appeared  that  part  of  it  was  not  devised  to  the  testator  by  his  father.  Drew  v.  Drew, 
8  Foster,  (N.  H.)  489.  A  devise  of  "  all  lots  of  land  lying  southerly  of  B.  street,  and 
westerly  of  P.  street,  except  lot  No.  17,"  the  lot  No.  17  being  southerly  of  B.  street, 
but  easterly  of  P.  street,  is  not  limited  to  such  lots  as  lie  both  southerly  of  B.  street,  and 
westerly  of  P.  street.     Hallu.  Hall,  7  lb.  275 ;  see  also,  Holton  v.  White,  3  Zabr.  330.] 

2  The  word  "tenements,"  in  a  will,  has  never  been  construed,  without  other  circum- 
stances, to  pass  a  fee.    Wright  v.  Den,  10  Wheat.  234. 
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houses  and  certain  lands  in  Sale,  devised  his  house  in  Dale  and 
all  his  lands  in  Sale  to  B.  It  was  resolved,  that  the  houses  in 
Sale  did  not  pass,  on  account  of  the  express  mention  of  the  house 
in  Dale ;  for,  expressum  facit  cessare  taciturn :  and  if  the  testator 
had  intended  to  devise  the  houses  in  Sale,  he  would  have  men- 
tioned them,  as  well  as  he  did  the  house  in  Dale,  (a) 

65.  One  Bishop,  being  seised  of  divers  lands  called  Hayes 
Lands,  which  extended  into  two  vills,  Cokefield  and  Cranfield, 
devised  all  his  lands  in  Cokefield,  called  Hayes  Lands,  to  his 
youngest  son  and  his  heiri ;  and  in  another  part  of  his  will  he 
devised,  that  if  his  youngest  son  died  without  issue,  his  wife 
should  have  Hayes  Lands,  (b) 

The  question  was,  whether  the  wife  should  have  Hayes  Lands 
in  Cranfield,  or  only  in  Cokefield.  And  it  was  resolved  by  the 
whole  Court,  that  she  should  have  that  only  which  was  in 
Cokefield,  because  there  was  no  more  devised  to  the  youngest* 
son.  But  Popham  said,  if  the  devise  had  been  to  the  eldest  son, 
and  that  if  he  died  without  issue,  his  wife  should  have 
Hayes  *  Lands,  there  peradventure  she  should  have  all ;  *  175 
because  the  eldest  son  had  all,  the  one  part  by  devise,  the 
other  by  descent ;  and  she  should  have  all  which  he  had.  (c) 

66.  A  devise  of  a  "  messuage  "  will  carry  with  it  the  curtilage 
and  garden  annexed  to  such  messuage,  even  without  the  word 
"  appurtenances ; "  for  they  constitute  a  part  of  the  messuage.  It 
was  formerly  held,  that  the  word  "  house  "  did  not,  in  a  will, 
carry  the  garden  or  curtilage  belonging  to  such  house,  without 
the  word  "  appurtenances."  But  this  doctrine  is  now  somewhat 
altered,  (d) 

67.  A  being  tenant  for  years  of  a  house,  garden,  stables,  and 
coal-pen,  occupied  by  him,  devised  in  the  following  words  :  —  "I 
give  the  house  I  live  in,  and  garden,  to  B."  It  was  resolved,  that 
the  stables  and  coal-pen  passed,  they  not  being  specifically  given 
in  the  subsequent  part  of  the  will ;  though  the  testator  used  them 
for  the  purpose  of  trade,  as  well  as  for  the  convenience  of  his 
house,  (e) 

68.  In  a  subsequent  case,  it  was  determined  by  the  Court  of 

(a)  Ewer  v.  Hayden,  Cro.  Eliz.  476.  (b)  Woodden  v.  Osbourn,  Cro.  Eliz.  674. 

(c)  See  also  Doe  v.  Bower,  3  Bar.  &  Adol.  453. 

(d)  Carden  v.  Tuck,  Cro.  Eliz.  89.    2  Cha.  Ca.  27. 

(e)  Doe  v.  Collins,  2  Term  R.  498.     Goodright  v.  Pears,  11  East,  58. 
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Common  Pleas,  that  lands,  usually  occupied  with  a  house,  did 
not  pass  under  a  devise  of  a  messuage  with  the  appurtenances; 
it  not  appearing  that  the  testator  meant  to  extend  the  word 
"  appurtenances  "  beyond  its  technical  sense,  (a) ] 

69.  The  word  "  estate  "  will  pass  every  kind  of  property  of  a 
real  nature,  unless  restrained  by  other  words,  (b)  2 

(a)  Buck  «.  Nurton,  1  Bos.  &  Pull.  53.    Doe  v.  Roberts,  5  Bar.  &  Aid.  407. 
(J)  (Tarbell  v.  Tarbell,  3  Yeates,  187.    Blewer  v.  Brightman,  4  M'Cord,  60.    Archer  v. 
Deneale,  1  Pet.  585.) 


1  But  lands  may  pass,  under  the  term  "  appurtenances,"  in  a  will,  if  such  appears  to 
have  been  the  intent.  Otis  v.  Smith,  9  Pick.  293;  Eliot  v.  Carter,  12  Pick.  436  ;  Leon- 
ard v.  White,  7  Mass.  6. 

2  The  word  "  estate,"  in  a,  will,  does  not  necessarily  include  real  property,  but  its 
meaning  must  be  taken  as  explained  by  the  context.  Thus,  where,  after  a  devise  of 
;eal  estates,  the  testator  proceeded  thus  :  —  "I  give  all  the  rest  of  my  household  furni- 
ture, books,  linen,  and  cTiina,  except  as  hereinafter  mentioned,  goods,  chattels,  estate, 
and  effects,  of  what  nature  or  kind  soever,  and  wheresoever  the  same  shall  be  at  the 
time  of  my  death,"  to  certain  executors  in  trust ;  it  was  held  that  the  word  estate  did 
not  pass  the  real  estate.  Sanderson  v.  Dobson,  1  Exch.  E.  141 ;  16  Law  J.  249,  Ex. 
The  general  rule  is,  that  in  the  operative  part  of  the  will,  the  word  "  estate  "  passes  not 
only  the  corpus  of  the  property,  but  all  the  testator's  interest  in  it,  unless  controlled  by 
the  context ;  but  where  the  word  occurs  not  in  the  operative  clause  of  the  devise,  but  in 
another  part  ,of  the  will"  referring  to  it,  this  word  cannot  extend  the  meaning  of  the 
operative  clause,  whether  prior  or  subsequent.  Doe  v.  White,  1  Exch.  B.  526  ;  17  Law 
J.  327,  Ex. 

A  devise  of  "  all  my  land  and  estate,"  followed  by  a  particular  description  of  the  tracts 
devised,  has  been  held,  not  to  comprehend  another  tract  not  enumerated ;  but  to  go  to 
the  heir  at  law,  by  descent,  though  he  was  cut  off  in  the  will  by  the  gift  of  a  shilling. 
Myers  v.  Myers,  2  M'Cord,  Ch.  E.  264.  The  words  "  worldly  estate,"  have  been  held  to 
pass  both  real  and  personal  estate.  Muddle  v.  Fry,  6  Madd.  270.  So,  the  words  "all 
my  goods,  chattels,  estate  and  estates  whatsoever."  Churchill  v.  Dibben,  9  Sim.  447.  And 
the  word  "property."  Den  v.  Payne,  5  Hayw.  104.  So,  by  a  gift  to  his  wife,  for  her 
life,  of  "  all  his  money,  goods,  chattels,  estates,  and  effects,  of  what  nature  or  hind  soever,  and 
wheresoever  found,"  and  at  her  decease  "  all  his  property,  of  goods,  money,  chattels,  estate,  or 
effects  whatsoever,"  to  be  divided  among  his  children ;  it  was  held  that  the  testator's  real 
estate  passed.    Midland  Co.  Eailw.  Co.  v.  Oswin,  1  Coll.  74 ;  8  Jur.  138. 

See  further,  as  to  the  force  of  the  words  "estate,"  "property,"  &c.  2  Jarm.  on  Wills, 
ch.  34,  p.  [181]-[189],  Perkins's  ed. ;  Doe  v.  Lawton,  4  Bing.  N.  C.  455 ;  Sutton  v. 
Wood,  Cam.  &  Nor.  202;  Infra,  ch.  11,  §  25-39  ;  Eosseter  v.  Simmons,  6  S.  &B.  452; 
Jackson  v.  Housel,  17  Johns.  281  ;.HarroId  v.  Hoskins,  2  Dev.  &  Bat.  479.  [The  word 
estate,  in  a  will,  applied  to  real  property,  may  either  express  the  quantity  of  interest  de- 
vised, or  designate  the  thing  devised,  or  both ;  and  the  sense  in  which  it  is  used  must  be 
determined  from  the  will.  Hart  v.  White,  26  Vt.  (3  Deane,)  260;  Schriver  v.  Meyer, 
19  Penn.  (7  Harris,)  87;  Poster  v.  Stewart,  18  lb.  23;  Mayo  v.  Bland,  4  Md.  Ch. 
Decis.  484 ;  Wheeler  v.  Dunlap,  13  B.  Mon.  291 ;  Jessup  v.  Jessup,  1  Busbee,  Eq. 
(N.  C.)  179.1 
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70.  The  Earl  of  B.  by  his  will,  gave  part  of  his  personal  estate 
to  his  son-in-law,  and  then  added  these  words  : — "  And  all  other 
my  estate,  real  and  personal."  The  question  was,  whether  fee- 
farm  rents  passed  by  this  devise,  (a) 

Lord  Holt  delivered  the  opinion  of  the  Court,  that  the  rents 
passed  by  the  wordsj  "  all  my  real  and  personal  estate ; "  for  the 
word  estate  was  genus  generalissimum,  and  included  all  things 
real  and  personal,  (b) 

71.  But  where  a  person  gave  £4,000  to  trustees,  in  trust  for 
certain  persons,  and  by  a  residuary  clause  gave  all  the  rest  of  his 
estate  and  effects,  of  what  nature  soever,  to  A  and  B,  their 
executors  and  administrators,  in  trust  to  add  the  interest  to  the 
principal,  so  as  to  accumulate  the  same ;  it  being  his  will  that 
the  residue  should  not  pass,  but  at  the  time  and  manner  as  the 
principal  sum  of  £4,000  was  directed  to  be  paid.  It  was  held 
that  these  words  did  not  extend  to  a  freehold  house,  of  which 
the  testator  was  seised.  And  Lord  Kenyon  relied  on  the  follow- 
ing words  of  the  clause,  "  to  add  the  interest  to  the  prin- 
cipal, *  so  as  to  accumulate  the  same."  The  interest  and  *  176 
principal  were  to  make  one  consolidated  sum  of  the  same 
nature ;  but  these  were  terms  wholly  inapplicable  to  a  real 
estate,  (c) 

72.  The  words  "  all  my  rents"  are  sufficient  to  pass  real 
estates ;  for  it  is  according  to  the  common  phrase,  and  usual 
manner  of  some  men,  who  name  their  lands  by  their  rents.1 

73.  A  person,  having  let  several  houses  and  lands  for  years, 
rendering  several  rents,  made  his  will  in  these  words : — "  As  con- 
cerning the  disposition  of  all  my  lands  and  tenements,  I  bequeath 

{a)  Bridgwater  v.  Bolton,  1  Salk.  236.  <  (b)  Barnes  v.  Patch,  8  Ves.  604. 

(c)  Doe  v.  Buckner,  6  Term  E.  610. 


1  A  devise  of  "  the  privilege  of  cutting  firewood  "  on  a  particular  lot,  is  a  devise  of  an 
interest  in  the  land  itself.  Wright  v.  Barrett,  13  Pick.  41.  A  devise  of  "the  rents, 
profits,  and  income"  of  lands,  is  sufficient  to  pass  the  land  itself.  Anderson  v.  Greble, 
1  Ashm.  136.    And  see  Den  v.  Drew,  2  Green,  68;  Reed  v.  Reed,  9  Mass.  372. 

[A  devise  that  a  person  "  shall  receive  for  his  support  one-third  of  the  net  profits  of 
a  farm,''  is  a  devise  of  the  land  itself.  Earl  u.  Rowe, '35  Maine,  (5  Red.)  414.  See 
Boyle  v.  Parker,  3  Md.  Ch.  Decis.  42  ;  Parker  v.  Wasley,  9  Gratt.  t(  Va.)  477 ;  Cassily 
v.  Meyer,  4  Md.  1 ;  Pippin  v..  Ellison,  12  Ired.  61.  A  gift  of  the  dividends  forever,  held 
a  gift  of  the  stock.    Tyrrell  v.  Clark,  23  Eng.  Law  &  Eq.  536.] 

vol.  in.  20 
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the  rents  of  D.  to  my  wife  for  life,  remainder  over  in  tail."  The 
question  was,  whether,  by  this  devise,  the  reversions  passed  with 
the  rents  of  the  lands.  For  it  was  contended  that  the  rents, 
divided  from  the  reversions,  were  not  devisable  within  the  statute, 
the  devisor  having  no  reversion  therein,  (a) 

The  Court  resolved,  that  the  land  itself  passed  by  the  devise ; 
for  it  appeared  to  be  the  intention  of  the  testator  to  make  a  de- 
vise of  all  his  lands  and  tenements,  and  that  he  intended  to  pass 
such  an  estate  as  should  have  continuance  for  a  longer  time 
than  the  leases  should  endure  ;  and  the  words  were  apt  enough 
to  convey  it,  according  to  the  common  phrase  and  usual  manner 
of  some  men,  who  name  their  land  by  their  rents,  (b) 

74.  The  words,  "  all  I  am  worth,"  without  any  other  words  to 
control  them,  will  pass  real  as  well  as  personal  estate.1 

75.  A  testator,  having  given  all  the  overplus  of  his  money  to 
the  son  and  daughter  of  I.  S.,  proceeded  in  these  words: — "I 
give  and  bequeath  to  them  all  I  am  worth,  except  £20,  which 
I  give  to  my  executor."  It  was  contended,  that  there  being  no 
expression  in  the  will  which  pointed  at  the  real  estate,  the  per- 
sonalty could  only  pass.  But  it  was  decreed,  that  these  words 
carried  both  the  realand  personal  estate,  (c) 

76.  The  word  "  legacy  "  may  be  applied  to  a  real  estate,  if  the 
contents  of  the  will  show  that  such  was  the  testator's  intention. 

77.  A,  by  will,  gave  two  legacies,  of  £150  each,  to  his  son  and 
daughter,  to  be  paid  when  they  attained  the  age  of  twenty-one. 
He  then  gave  all  his  realty  and  personalty  to  his  wife  for  life, 
and,  after  her  death,  he  gave  one  freehold  estate  to  the  son,  and 
another  to  the  daughter ;  but  if  either  or  both  of  the  children 
should  die  before  the  wife,  then  those  legacies  which  were  left 

to  them  should  return  to  the  wife,  (d) 
177  *         *  Lord  Kenyon  said,  the  question  was,  whether  those 
words  of  remainder  operated  on  the  real  estates  before 

(a)  Kerry  v.  Derrick,  Cro.  Jao.  104.    1  Atk.  506.    1  Vez.  42,  171. 
(6)  2  Ves.  &  B.  74.     Stewart  v.  Garnett,  3  Sim.  398. 

(c)  Huxstep  v.  Brboman,  1  Bro.  C.  C.  437.    Cowp.  306. 

(d)  Hardaore  v.  Nash,  5  T.  B.  716. 


1  A  devise  of  "all  that  I  possess,  in  doors  and  out  doors,"  is  sufficient  to  pass  real  estate. 
Tolar  v.  Tolar,  3  Hawks,  74.  And  see  Dewey  v.  Morgan,  18  Pick.  295;  Pitman  v. 
Stevens,  15  East,  505 ;  Thomas  v.  Phelps,  4  Russ.  348. 
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given  to  the  son  and  daughter,  or  only  referred  to  the  pecuniary 
legacies  ?  The  Court  had  considered  the  whole  of  the  will,  and 
was  of  opinion,  that  those  words  acted  upon  the  real  estates  be- 
fore given  to  the  son  and  daughter.  Considerable  stress  had 
been  laid  on  the  word  "  legacies,"  and  it  was  argued,  that  it  was 
an  appropriate  term,  applicable  to  personal  estate  only.  But  the 
same  technical  and  correct  expressions  were  not  to  be  expected 
from  unlettered  persons,  as  were  usually  found  in  wills  drawn  by 
professional  men.  Even  if  there  were  no  decision  to  warrant  the 
Court  in  saying  that  the  word  "  legacy "  might  be  applied  to  a 
real  estate,  if  the  context  required  it,  he  should  have  had  no  diffi- 
culty in  making  such  a  determination  for  the  first  time.  But 
that  construction  had  already  been  put  on  the  word  « legacy " 
in  the  case  of  Hope  v.  Taylor ;  and  the  Court  fully  subscribed  to 
the  doctrine  there  laid  down,  (a) 

78.  [So  real  property  will  pass  under  the  description  of  "per- 
sonal," if  it  is  manifest  that  such  was  the  testator's  intention. 

79.  Thus  where  the  testator  gave  his  stock,  cattle,  household 
goods,  money,  &c,  and  personal  estates,  whatsoever  and  where- 
soever to  his  wife  for  life ;  but  if  she  were  to  marry,  she  was  to 
receive  no  profits  from  his  estates  whatsoever  ;  but  to  resign  all 
his  personal  estates  to  the  after-named  legatees,  "in  manner 
following: — I  give  to  my  brother,  J.  T.,  the  house  and  premises 
I  now  dwell  in,  with  the  close  adjoining,  &c,  to  hold  to  him,  his 
heirs  and  assigns : "  the  remainder  of  his  personal  estates  the 
testator  gave  to  another  brother  and  two  sisters,  share  and  share 
alike,  to  hold  to  them,  their  heirs  and  assigns  forever.  The  tes- 
tator subsequently  declared,  that  if  his  wife  did  not  marry,  she 
should  possess  all  his  abovementioned  estates  for  her  life ;"  and 
at  her  death  he  gave  "  his  personal  estate  as  abovementioned, 
that  is,  his  house  and  premises  wherein  he  then  dwelt,  to  his 
brother,  J.  T.,  his  heirs  and  assigns."  Lord  Ellenborough  held, 
that  the  freehold  property  passed,  (b) 

80.  In  King  v.  Shrives,  the  testator,  being  seised  of  a  free- 
hold farm  in  Bedfordshire,  in  his  own  occupation,  gave  and  be- 
queathed to  his  brothers,  James  and  John  King,  all  his  goods, 
chattels,  estate  and  effects  of  what  nature,  sort,  kind,  quantity 

'  or    quality    soever,  and    wheresoever,   (not     thereby    otherwise 

(a)  Infra,  u,  12.  (b)  Doe  v.  Tofield,  11  East,  246. 
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*  178  disposed  *  of)  upon  trust,  first,  that  his  debts,  &c,  should 
be  fully  paid,  and  that  whatsoever  remained  after  such 
discharge  of  his  personal  effects,  should  be  appropriated  for 
the  benefit  of  his  family  then  residing  with  him.  Secondly,  he 
willed  and  appointed,  that  his  family,  then  residing  with  him  as 
aforesaid,  should  be  placed  on  the  farm,  his  own  estate,  and  then 
occupied  by  him,  to  occupy  and  manage  it  for  their  mutual  ad- 
vantage, until  his  youngest  son  should  attain  twenty-one  years ; 
nevertheless,  under  the  direction  of  his  executors  who  should  have 
power  to  interfere,  in  case  any  difference  or  misunderstanding 
should  arise  between  them,  as  mentioned  in  the  will.  Thirdly, 
when  his  youngest  son  should  attain  twenty-one,  he  directed  his 
estate  to  be  sold,  and  the  produce  divided  in  certain  shares  among 
his  wife  and  children,  and  he  appointed  James  and  John  King 
his  executors.  The  testator  died  seised  of  the  said  estate  in 
Bedfordshire,  and  another  freehold  estate,  which  latter  estate 
was  subject  to  a  mortgage  debt,  with-  an  arrear  of  interest.  The 
testator  was  indebted  to  various  simple  contract  creditors,  and 
left  no  personal  estate  to  satisfy  the  mortgage  and  other  debts. 
The  trustees  entered  into  a  contract  with  Shrives  for  sale  of  the 
freehold  estate  in  mortgage,-  for  the  purpose  of  paying  the  debts ; 
and  on  a  case,  sent  by  the  Vice- Chancellor,  the  question  was 
whether  they  had,  under  the  will,  power  to  sell  the  estate  for  pay- 
ment of  the  debts,  and  to  convey  to  the  purchaser.  It  was  con- 
tended, that  the  word  " estate"  in  the  first  bequest  in  the  will, 
meant  only  personal  estate  ;  a  construction  strengthened  by  the 
testator  directing  that  what  should  remain  of  his  personal  estate 
after  discharge  of  his  debts,  should  be  appropriated  for  the  benefit 
of  his  family.  On  the  other  hand  it  was  insisted,  that  the  free- 
hold estate  in  question  passed,  under  the  devise  of  the  testator's 
estate,  that  word  being  sufficient,  if  not  controlled  by  indications 
of  a  contrary  intention,  which  could  not  be  found,  as  the  testa- 
tor's first  wish  was  that  his  debts  should  be  discharged.  The 
certificate  of  the  Court  of  C.  B.  expressed  their  opinion,  that, 
under  the  will,  the  trustees  were  entitled  to  sell  and  convey 
the  freehold  estate  in  question,  for  the  payment  of  the  testator's 
debts.]  (a) 

81.  The  words,  "  all  the   residue  or  remainder  of  my  estate, 
property,  or  effects"  will  pass  real  estates  of  every  kind. 

(o)  10  Bing.  238, 
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82.  A  person  devised  all  the  rest  and  residue  of  his  estate, 
whatsoever  and  wheresoever,  to  his  wife.     It  was  con- 
tended, that  *  the  word  "  estate  "  did  not  necessarily  mean     *  179 
real  estate  ;  but  Lord  Mansfield  answered,  that  the  word 
"estate"  carried    every  thing,  unless    tied  down  by  particular 
expressions,  (a) 

83.  A  person  devised  all  the  rest  and  residue  of  her  estate,  of 
what  nature  or  kind  soever.  It  was  contended,  that  these  words 
only  applied  to  the  personal  property  of  the  testator,  because 
they  were  accompanied  with  limitations  peculiar  to  personal 
property.  But  the  Court  said,  they  could  not  restrain  the  mean- 
ing of  those  words  to  personal  property,  and  negative  the  opera- 
tion of  them  as  to  real  estates,  (b) 

84.  G.  Jackson,  being  seised  of  several  real  estates,  descendible 
freeholds,  and  chattels  real,  gave  to  his  mother,  Mary  Jackson, 
some  particular  estates  for  life,  without  liberty  of  committing 
waste ;  he  afterwards  gave  several  legacies,  and  an  annuity  of 
£30  to  his  heir  at  law,  and  then  proceeded  thus : — "  I  also  give 
and  bequeath  unto  my  dearly  beloved  mother,  Mary  Jackson,  all 
the  remainder  and  residue  of  all  the  effects,  both  real  and  per- 
sonal, which  I  shall  die  possessed  of.  (c) 

The  question  was,  whether  this  last  clause  passed  all  the  tes- 
tator's freehold  estates  to  his  mother,  in  fee  simple. 

The  Court  of  King's  Bench  in  Ireland  gave  judgment  in  favor 
of  the  heir  at  law.  This  was  reversed  by  the  Court  of  King's 
Bench  in  England ;  upon  which  a  writ  of  error  was  brought  in 
the  House  of  Lords,  (d) 

It  was  contended,  on  behalf  of  the  appellant,  to  be  an  estab- 
lished rule,  that  an  heir  at  law  should  not  be  disinherited  but 
by  express  words,  or  necessary  implication.  The  residuary  clause 
in  this  case  contained  no  express  devise  of  the  real  estates ;  the 
word  "  effects"  being  properly  applicable  only  to  personal  estate. 
The  subsequent  words,  "  which' 1  shall  die  possessed  of"  sup- 
ported and  strengthened  this  construction ;  because  the  express 
allusion  of  those  words  to  a  future  acquisition  was  inapplicable 
to  real  estates,  as  none  acquired  after  the  publication  of  the  will 

(a)  Roea.  Harvey,  5  Burr.  2638. 

(6)  Doe  v.  Chapman,  1  H.  Bl.  223.     See  Newland  v.  Marjoribanks,  5  Taunt.  268. 

(c)  Hogan  v.  Jackson,  CWp.  299.  (d)  3  Bro.  Pari.  Ca.  388. 

20* 
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could  pass  by  it ;  and  the  word  "possessed"  properly  related  only 
to  personal  estate ;  as  to  the  word  "  real,"  annexed  to  the  word 
"effects,"  it  applied  expressly  to  the  chattels  real  left  by  the 
testator ;  nor  was  there  any  necessary  implication,  that  any  greater 
interest  in  the  real  estates  was  intended  for  tire  mother,  than  the 
estate  for  life,  without  power  of  waste,  expressly  devised  to  her 
in  two  of  the  denominations.  Such  an  implication,  so  far 
180  *  from  being  necessary,  *  was  incompatible  with,  and  would 
merge  and  destroy,  and  in  fact  revoke,  the  "mother's  ex- 
press estate  for  life,  and  restriction  from  waste ;  and  would  break 
through  another  rule,  as  well  of  law  as  of  common  sense,  which 
says,  that  what  is  expressed  shall  not  be  destroyed  by  implica- 
tion. 

Another  rule  of  construction  was,  that  where  words,  used  by  a 
testator,  are  indifferently  applied  to  real  and  personal  estates,  they 
should  not,  if  there  was  any  thing  to  satisfy  them,  receive  a  con- 
struction prejudicial  to  the  heir.  Now  in  the  present  case,  the 
words  "bequeath,"  "effects,"  and  "possessed  of,"  'were  indis- 
putably much  less  applicable  to  real  than  to  personal  estate ;  they 
had  never  been  admitted  to  apply  to  the  former,  except  where 
insurmountable  arguments  of  such  an  intent,  afforded  by  other 
parts  of  the  will,  rendered  that  construction  necessary.  But  here 
the  other  parts  of  the  will  were  so  far  from  requiring  such  a  con- 
struction, that  they  were  destroyed  if  it  were  admitted.  The 
words,  in  their  most  proper  sense,  applied  to  personal  estate  ;  and 
the  chattels  real  which  the  testator  left,  showed  his  reason  for 
annexing  the  word  "  real "  to  "  effects,"  which  otherwise  properly 
meant  movables  only,  and  fully  satisfied  those  words ;  they  could 
not  therefore  be  extended  to  real  estates. 

It  was  also  an  established  rule,  that  general  words,  in  one  part 
of  a  will,  should  be  so  construed  as  not  to  defeat  the  plain  inten- 
tion of  the  testator,  to  be  collected  from  any  other  part  of  his 
will.  Now,  in  the  present  case,  the  devise  to  the  mother  for  life, 
without  power  of  waste,  was  incompatible  with  an  intention  to 
give  her  the  same  lands  in  fee ;  and  therefore  the  residuary  clause 
must  be  so  construed  as  to  avoid  this  inconsistency. 

On  the  other  side  it  was  contended,  that  it  was  manifest  the 
testator  did  not  mean  to  die  intestate,  as  to  any  part  of  his  real 
property;  not  only  from  the  expressive  words  in  the  residuary 
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clause,  but  also  from  the  introductory  words  of  the  will,  "  as  to 
my  worldly  substance ; "  which  had  been  always  understood  to 
consist  of  real  and  personal  estate ;  and  to  indicate  an  intent,  in 
the  testator  who  used  them,  to  dispose  of  all  his  property.  The 
testator's  first  devise  to  his  mother  was  only  of  a  part  of  his  real 
estate  ;  creditors  were  entitled  to  a  further  part,  that  is,  so  much 
as  would  be  sufficient,  by  sale,  to  discharge  their  incumbrances ; 
the  legatees  were  entitled  to  a  further  part  thereof ;  yet  there  still 
remained  some  part  to  dispose  of ;  and  this  remainder  the 
*  testator  had,  with  perfect  consistency,  given  to  his  *181 
mother,  bythe  residuary  clause.  The  views,  with  which 
he  made  these  two  devises,  were  sufficiently  obvious ;  by  the 
former,  in  all  events,  and  subject  to  no  incumbrance,  he  made 
a  provision  for  his  mother ;  by  the  latter,  he  gave  her  the  resi- 
due which  might  remain,  after  all  the  incumbrances  should  be 
discharged.  He  had  not,  therefore,  given  part  and  the  whole  to 
his  mother. 

In  this  case,  the  heir  at  law  was  disinherited,  both  by  express 
words,  and  by  necessary  implication  ;  for,  in  the  residuary  clause, 
the  testator  had  made  use  of  the  most  expressive  and  compre- 
hensive words,  in  giving  to  his  mother  the  whole  remainder  of 
his  real  property,  (a) 

The  Judges  having  been  consulted,  the  Lord  Chief  Baron 
delivered  their  unanimous  opinion,  that  Mary  Jackson  took  an 
estate  in  fee  in  all  the  testator's  property,  under  the  residuary 
clause :  and  the"  judgment  of  the  Court  of  King's  Bench  in  Eng- 
land was  affirmed,  (b) ' 

85.  [The  construction,  in  respect, of  general  words  in  the  resi- 
duary clause  is,  that  ihey  will  carry  every  estate  or  interest 
which  is  not  expressly,  or  by  necessary  implication,  excluded 
from  their  operation  ;  and  no  intention  of  the  testator,  to  exclude 
a  reversion,  is  necessarily  to  be  implied  from  the  circumstance, 
that  one  of  several  charges  on  the  residuary  estates  could  not 
attach  upon  such  reversion.]  (c) 

(a)  Doe  v.  Dring,  2  M.  &  Sel.  448. 

(i)  Doe  v.  Lainchbury,  11  East,  290.  Den  v.  Trout,  15  East,  394.  Morgan  v.  Surman,  4 
Taunt.  289. 

(c)  Doe  v.  Weatherby,  11  East,  322.  Goodtitle  v.  Mar.  of  Downshire,  2  Bos.  &  P.  600. 
Infra,  William  v.  Thomas,  12  East,  141. 

1  [See  also  Forsaith  v.  Clark,  1  Poster,  (N.  H.)  409.] 
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86.  But  where  the  words,  "  residue  of  my  estate,  property,  or 
effects"  appear,  from  the  context  of  the  will,  to  have  been  con- 
fined by  the  testator  to  personal  property  only,  they  will  not  be 
construed  to  extend  to  real  estates. 

87.  A  man,  having  settled  all  his  estate  of  inheritance  on  his 
wife  for  life,  for  her  jointure,  made  his  will,  and  thereby  devised 
several  pecuniary  legacies ;  and  then  said, — "  All  the  rest  and 
residue  of  my  estate,  chattels,  real  and  personal,  I  give  and  de- 
vise to  my  wife."  The  question  was,  whether  the  reversion  of 
the  jointure  lands  passed  to  the  wife.  Lord  Harcourt  decreed  it 
did  not ;  because  the  precedent  and  subsequent  words  explained 
his  intent  to  carry  only  his  personal  estate  ;  for  in  the  first  part 
of  the  will,  having  given  only  legacies,  and  no  land,  the  words, 
"  all  the  rest  and  residue  of  his  estate"  were  relative,  and  must 
be  intended  of  estate  of  the  same  nature  with  that  he  had  before 

devised,  which  was  only  personal ;  for  having  *  before 
182*    given  no  real  *  estate,  there  could  be  no  rest  or  residue 

of  that,  out  of  which  he  had  given  away  none.  Then  the 
words  "  chattels,  real  and  personal"  explained  the  word  "  estate" 
and  showed  what  sort  of  estate  he  meant ;  and  made  the  devise 
as  if  he  had  said,  "  all  the  rest  of  my  estate,  whether  chattels  real 
or  personal,"  &c. ;  and  so  confined  and  restrained  the  extended 
sense  of  the  word  "  estate."  (a) 

88.  A  testator  devised  as  follows :  "  All  those  my  freehold 
lands  and  hop  grounds,  with  the  messuages  or  tenements,  barns, 
&c.  in  the  tenure  of  L. ;  and  all  other  the  rest,  residue,  and  re- 
mainder of  my  estate,  consisting  in  money,  plate,  jewels,  leases, 
judgments,  mortgages,  &c.  or  in  any  other  thing  whatsoever  or 
wheresoever,  I  give  to  A.  B.  and  her  assigns  forever."  Justice 
Fortescue,  at  the  Rolls,  held  that  the  residue  of  the  testator's  real 
estate  did  not  pass  by  this  devise  ;  for  although  the  word  "  estate," 
when  unrestrained,  would  include  lands  as  well  as  personal  es- 

«  tate,  yet  here  it  was  expressly  confined  to  personals,  as  plate, 
&e. ;  and  had  the  testator  intended  to  give  all  his  real  estate, 
why  did  he  mention  a  part  of  it  only  ?  (b) 

89.  In  a  modern  case,  the  Court  of  King's  Bench  held,  that 

(a)  Markant  v.  Twisden,  1  Ab.  Eq.  211. 

(6)  Timewell  v.  Perkins,  2  Atk.  102.    Camfield  v.  Gilbert,  8  East,  516.    Goodtitle  v.  Miles, 
6  East,  494.    Bebb  v.  Penoyre,  11  East,  160.    Dunnage  v.  White,  1  Jao.  &  W.  583. 
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the  words,  "  residue  and  remainder  of  effects,"  did  not  extend  to 
real  estates ;  from  the  apparent  intention  manifested  by  the  tes- 
tator, of  not  extending  the  word  "  effects,"  to  real  estates,  (a) ' 

90.  With  respect  to  additional  words,  the  Courts  appear  to 
have  always  been  disposed  to  adopt  the  rule,  established  for  the 
construction  of  deeds  ;  namely,  that  where  there  is  a  correct  and 
specific  description  of  the  property  devised,  a  mistake  in  any  ad- 
ditional words  will  have  no  effect.  But  where  the  first  description 
is  merely  general,  there  additional  words  will  be  considered, 
either  as  explanatory  or  restrictive,  according  to  the  intent  of  the 
testator,  (b)  2 

Thus,  in  the  following  cases,  a  mistake  in  the  additional  words 
was  held  to  have  no  effect. 

91.  A  person,  being  seised  in  fee  of  a  house  called  the  White 
Swan,  in  Old-street,  devised  it  in  these  words :  "  I  devise  the 
house  or  tenement  wherein  William  Nichols  dwelleth,  called  the 
White  Swan,  in  Old-street,  to  H.  G.,  my  daughter's  son,  for- 
ever." The  jury  found  that  the  said  W.  Nichols,  at  the  time 
when  the  will  was  made,  and  when  the  testator  died,  occupied 
the  alley  of  the  said  house,  and  three  upper  rooms ;  and 

that  *  divers  other  persons  occupied  the  garden,  and  other  *183 
places  in  the  said  house,  (c) 

(a)  Doe  v.  Hurrell,  5  Barn.  &  Aid.- 18.  (6)  Tit.  32,  o.  21,  §  56. 

(c)  Chamberlain  v.  Turner,  Cro.  Car.  129. 


1  As  to  the  construction  and  effect  of  a  devise  of  all  the  residue  and  remainder  of 
the  testator's  estate,  or  effects,  &c.,  and  what  passes  thereby,  see  Den  v.  Grew,  2 
Green,  68 ;  Birdsall  v.  Applegate,  1  Spencer,  244  ;  Blagge  v.  Miles,  1  Story,  K.  426  ; 
Bradford  v.  Haynes,  2  Applet.  105;  Fleming  v.  Boiling,  3  Call.  75:  Bathbone  v. 
Dyckman,  13  Paige,  9 ;  Van  Kleek  v.  Dutch  Eef.  Church,  6  Paige,  600 ;  Mitford  </. 
Keynolds,  12  Jur.  197  ;  Davy  v.  Daveron,  12  Sim.  200  ;  Martin  v.  Glover,  1  Coll.  N. 
C.  269  ;  Evans  v.  Crosbie,  11  Jur.  510  ;  16  Law  Journ.  494,  Chan. ;  Inderwick  v.  In- 
derwiek,  13  Sim.  652  ;  Brailsford  v.  Heyward,  2  Desau.  32  ;  O'Neale  v.  Ward,  3  H.  & 
M'H.  93 ;  Horde  o.  M'Koberts,  1  Call,  337 ;  Gall  v.  Esdaile,  8  Bing.  323 ;  Doe  v. 
Saunders,  Cowp.  420. 

2  [Where  a  testator  in  Pennsylvania  gave  to  his  wife  a  life-estate  in  the  homestead 
and  two  lots,  and  charged  upon  his  real  and  personal  estate  an  annuity  to  her,  but  did 
not  mention  his  lands  in  any  other  part  of  the  will,  and  then,  after  sundry  legacies 
bequeathed  the  "  surplus,  be  the  same  more  or  less,"  to  be  applied  to  the  purposes  of 
the  Presbyterian  Church,  it  was  held  that  this  surplus  did  not  relate  to  his  lands,  which 
his  heirs  would  take.  Allen's  Ex'ors  v.  Allen,  18  How.  U.  S.  385  ;  see  also  Drew  v. 
Drew,  8  Foster,  N.  H.  489.] 
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The  question  was,  whether  all  the  house  passed,  or  only  the 
entry,  and  the  three  rooms  which  were  in  the  possession  of  W. 
Nichols. 

The  Ch.  J.,  Hyde,  doubted ;  but  Jones,  Whitlock,  and  Croke, 
were  of  opinion  that  all  the  houge  passed  to  the  devisee  ;  for  the 
devise  being,  "  that  house  or  tenement,"  and  the  conclusion, 
"  called  the  White  Swan,"  did  both  of  them  necessarily  import 
the  whole  house.  For  the  sign  of  the  White  Swan  could  not  be 
intended  to  refer  to  the  three  rooms  :  and  the  words  after,  viz. 
"  wherein  W.  Nichols  dwelleth,"  did  not  abridge  or  alter  that 
devise  ;  and  the  house  being  named  by  the  particular  name  of  the 
White  Swan,  although  W.  Nichols  never  inhabited  it,  but  only 
occupied  three  rooms,  passed  by  the  devise.  If  the  house  had 
not  been  described  by  the  particular  name  of  the  White  Swan, 
and  the  testator  had  devised  the  house  in  the  occupation  of  W. 
Nichols,  there,  peradventure,  it  should  not  extend  to  more  than 
what  was  in  the  occupation  of  W.  Nichols,  (a) 

92.  A  testator  devised  all  the  profits  of  his  houses  and  lands, 
lying  in  the  parish  of  Billing,  and  in  a  street  there,  called  Brooke- 
street,  to  his  wife  :  when  in  truth  there  was  no  such  parish  as 
Billing ;  but  the  land  supposed  to  be  devised  was  in  Billing-street, 
All  the  Court  held  the  will  to  be  good,  (b) 

93.  A  person  made  his  will  in  these  words :  "  I  devise  to  S.  J. 
all  those  my  lands  in  Bramstead,  in  the  county  of  Surrey,  in  the 
possession  of  John  Ashley ; "  whereas,  in  fact,  the  testator  had 
not  any  lands  in  Surrey;  but  he  had  lands  at  Bramstead  in 
Hampshire,  in  the  possession  of  John  Ashley.  In  an  ejectment 
brought  for  these  lands  in  Hampshire,  by  the  heir  of  the  testator, 
against  the  devisee,  it  was  ruled  by  Lord  Holt,  that  they  passed 
by  the  devise,  (c)1 

(a)  Down  v.  Down,  7  Taunt.  343.    Blague  ».  Gold,  Cro.  Car.  447. 

(5)  Pacy  v.  Knollis,  Brown],  131.  (c)  Hastead  v.  Searle,  1  Ld.  Raym.  728. 


1  A  testator,  having  estates  in  the  liberties  of  the  city  of  Hereford,  and  also  estates 
in  the  county  of  Hereford,  devised  to  trustees  "  all  my  freehold,  copyhold,  and  lease- 
hold messuages,  lands  and  hereditaments  in  the  city  of  Hereford,  or  the  liberties 
thereof  in  the  county  of  Hereford  and-  my  two  houses  on  Ludgate-hill,  in  the  city 
of  London;"  with  power  to  sell.  In  a  codicil,  referring  to  this  power  of  sale,  he 
said,  "  the  sale  thereby  authorized  of  Pool  House,  and  of  my  other  estates  in  the 
city  and  county  of  Hereford."    It  was  hereupon  held,  that  his  estates  in  the  county, 
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94.  Sir  B.  Broughton  Delves,  having  entered  into  written 
contracts  for  the  purchase  of  the  manor  of  Clatford,  and  the  manor 
of  Abbots  Ann,  and  also  the  advowson  of  the  parish  church  of 
Abbots  Ann,  and  having  purchased  the  advowson  of  Mottisfont, 
which  was  actually  conveyed  to  him,  all  which  estates  and  ad- 
vowsons  were  in  the  county  of  Hants,  made  his  will,  in  which 
were  the  following  words :  "  I  give  and  devise  all  the 
manors,  *  messuages,  advoivsons,  farms,  lands,  tenements,  *  184 
&c,  situate  and  being  in  the  county  of  Hants,  for  the  pur- 
chase! whereof  I  have  already  contracted  and  agreed."  (a) 

The  question  was,  whether  the  advowson  of  Mottisfont,  which 
had  been  actually  conveyed  to  the  testator  at  the  time  of  making 
his  will,  passed  by  this  devise. 

The  Court  of  Common  Pleas  was  unanimously  of  opinion 
that  the  advowson  did  not  pass  by  the  will ;  for  the  testator 
spoke  only  of  those  estates  in  Hants  which  were  under  contract, 
not  those  of  which  the  sale  was  completed.  (6) 

Upon  a  writ  of  error  in  the  King's  Bench,  this  judgment 
was  reversed  ;  upon  the  principle,  that  the  Court  could  not  reject 
the  word  "  advoivsons"  in  the  plural  number ;  as  it  appeared  the 
testator  meant  the  word  "  advowsons  "  should  have  its  full  force 
and  effect. 

On  a  writ  of  error  in  the  House  of  Lords,  the  judgment  of 
the  Court  of  King's  Bench  was  affirmed,  with  the  concurrence  of 
a  majority  of  the  Judges  present ;  but  contrary  to  the  opinion  of 
Lord  Chancellor  Apsley  and  Lord  Camden,  (c) 

95.  In  the  following  case,  additional  words  were  held  to  be 
explanatory,  and  not  restrictive  of  the  preceding  ones. 

96.  Doctor  Paul  devised  to  his  wife  his  farm  at  Bovington, 
in  the  tenure  and  occupation  of  J.  Smith.  He  devised  to  her 
several  other  estates  in  the  same  manner ;  and  concluded  by  a 
general  devise    to  her  of   all    his  freehold   and  copyhold  lands 

(a)  St.  John  v.  Bp.  of  Wititon,  Cowp.  94.     S.  C.  2  Bl.  E.  930.  (5)  2  Bl.  E.  930. 

(c)  3  Bro.  Pari.  Ca.  375.    Doe  v.  Greathed,  8  East,  91.    Doe  v.  Pigott,  1  Taunt.  553. 


but  not  within  the  city  nor  liberties,  did  not  pass  to  the  trustees.     Moser  v.  Piatt,  8 

Jur.  389. 

[t  In  the  recent  case  of  Meyrick  v.  Meyrick,  1  Cr.  &  Mee.  820,  an  estate  which  the 
testator  had  obtained  in  exchange,  was  held  to  pass  under  the  description  of  estates 
which  the  testator  had  purchased.] 
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above  devised.  The  farm  at  Bovington  was  copyhold,  and  was 
demised  to  J.  Smith,  with  an  exception  of  the  woods  and  under- 
woods, (a) 

The  heir  at  law  brought  an  ejectment  for  the  woods  ;  and  the 
question  was,  whether  they  passed  by  the  will,  not  being  in  the 
tenure  and  occupation  of  J.  Smith  1 

Lord  Mansfield  held,  that  the  words,  "  in  the  tenure  and  occu- 
pation of  J.  Smith,"  were  not  words  of  restriction,  but  of  addi- 
tional description.  Had  the  testator  meant  them  as  restrictive, 
he  would  have  said, — all  that  part  of  my  farm,  or  so  much  of  my 
farm  as  is  in  the  tenure,  &c.     The  farm  was  an  entire  thing. — 

Judgment  was  given  for  the  devisee,  (b) 
185*  *97.  [But  in  the  case  of  Doe  v.  Parkin,  the  testator 
having  two  messuages  in  T.,  of  which  one  only  was  in 
his  own  occupation,  devised  all  his  messuages,  &c.  in  T.,  and 
then,  in  Ms  own  occupation,  with  the  appurtenances  to  W.  The 
Court  of  C  B.  decided,  that  only  that  one  passed  in  the  testator's 
own  occupation.  The  Court  observed  that  Blackstone  reports, 
that  in  St.  John  v.  Bishop  of  Winton  the  other  three  barons  con- 
curred with  the  Court  of  Common  Pleas,  which  opinion  was  also 
strongly  supported  by  Lord  Apsley,  Chancellor,  and  Lord  Cam- 
den, the  only  two  law  lords  who  were  present  in  the  House  of 
.Peers,  and  it  was  afterwards  proposed  to  rehear  it ;  therefore  the 
authority  of  that  case  was  not  of  much  weight.]  (c) 

98.  The  Courts  have  gone  so  far  as  to  determine,  that  where 
the  words  used  by  a  testator  are  only  applicable,  in  their  strict 
technical  sense,  to  a  species  of  property  which  the  testator  has  not, 
they  shall  be  applied,  if  possible,  to  some  other  species  of  property, 
which  the  testator  has,  in  order  to  effectuate  his  intention :  for 
in  cases  of  this  kind,  it  is  clear  the  testator  has  been  ignorant 
of  the  technical  meaning  of  the  words  which  he  used ;  but  as 
he  must  have  had  some  intention  when  he  used  them,  the 
Courts,  in  order  to  give  effect  to  that  intention,  will  apply  such 
words  to  the  property  to  which  the  testator  appears  to  have  in- 
tended to  apply  them. 

99.  A  person  being  seised  of  a  fee-farm  rent  issuing  out  of 

(a)  Paul  v.  Paul,  2  Burr.  1089.    1  Black.  E.  255. 

(i)  Marshall  v.  Hopkins,  15  East,  309.  [Ante,  §  61,  note;]  Doe  v.  Jersey,  1  Barn.  &  Aid. 
550.  (c)  5  Taunt.  321. 
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the  manor  of  F.,  and  having  no  land  or  manor,  devised  his 
manor  of  F.  to  J.  S.  It  was  held,  that  these  words  passed  the 
fee-farm  rent ;  for  the  devisor  being  seised  of  that  rent,  and  of 
nothing  else  in  the  manor,  it  was  plain  he  meant  the  rent,  and 
could  mean  nothing  else  ;  so  that  otherwise  the  will  must  have 
been  entirely  void,  (a) 

100.  A  person  devised  all  his  freehold  houses  in  Aldersgate 
street  to  the  plaintiff  and  his  heirs.  The  testator  had  no  free- 
hold houses  there,  but  had  leasehold  houses.  It  was  decreed 
by  Mr.  Justice  Tracy,  that  though,  in  a  grant  of  all  one's  free- 
hold houses,  leasehold  houses  could  not  pass ;  and  that  in  the 
case  of  a  will,  had  there  been  any  freehold  houses  to  satisfy  the 
will,  the  leasehold  houses  should  not  have  passed  ;  yet  the  plain 
intention  of  the  testator  being  to  pass  some  houses,  and  he  hav- 
ing no  freehold  houses  there,  the  word  "freehold  "  should  rather 
be  rejected,  than  the  will  be  wholly  void,  and  the  leaseholds 
should  pass,  (b) 

*  101.  When  a  testator  uses  general  words,  equally  *  186 
applicable  to  freehold  and  leasehold  property,  they  have  in 
general  been  restrained  to  freeholds,  if  the  testator  has  both  free- 
hold and  leasehold  property,  unless  a  contrary  intention  appear ; 
and  will  only  be  applied  to  leasehold  property,  where  the  testa- 
tor has  no  freehold  property  to  satisfy  them. 

102.  It  was  resolved  by  the  Court  of  King's  Bench,  in  8  Cha.% 
I.  "that  if  a  man  hath  lands  in  fee,  and  lands  for  years,  and 
deviseth  all  his  lands  and  tenements,  the  fee  simple  lands  pass 
only,  and  not  the  lease  for  years.  And  if  a  man  hath  a  lease 
for  years  and  no  fee  simple,  and  deviseth  all  his  lands  and  tene- 
ments, the  lease  for  years  passeth ;  for  otherwise  the  will  should 
be  merely  void."  (c)1 

(a)  Inchley  v.  Robinson,  3  Leon.  165.  (J)  Day  v.  Trig,  1  P.  Wms.  286.    Infra. 

(c)  Rose  v.  Bartlett,  Cro.  Car.  292. 


1  The  former  of  these  propositions  has  been  assented  to  with  considerable  reluctance, 
from  the  conviction  that  it  subverted  the  intention  of  testators,  who  employ  general 
words  of  this  nature  in  a  comprehensive  sense,  and  without  having  in  view  the  purely 
technical  distinction  respecting  the  quality  of  the  estate.  This  rule,  of  course,  will 
yield  to  an  indication  of  the  testator's  intention ;  and  therefore,  if,  upon  the  whole  will, 
it  can  be  collected  that  he  intended  that  the  leaseholds  should  pass  with  the  freeholds, 
under  a  general  devise,  it  will  be  so  construed.  And  perhaps  tho  use  of  words  of  lim- 
itation, adapted  to  a  chattel  interest,  might  be  regarded  as  evidence  of  such  intention 
VOL.    III.  21 
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103.  Lady  Boreman  being  seised  in  fee  of  lands  in  Kent,  and 
possessed  of  a  mortgage  for  years  in  Essex,  and  also  of  an  ex- 
tended interest  upon  a  statute  in  Bucks,  devised  all  her  manors, 
messuages,  lands,  tenements,  hereditaments,  and  real  estate  what- 
soever, in  Kent,  Essex,  Bucks,  Bedfordshire,  or  elsewhere  in  the 
kingdom  of  England,  of  which  she  was  any  ways  seised  or  en- 
titled to,  unto  her  nephew.  By  a  latter  clause,  the  testatrix 
gave  all  the  rest,  residue,  and  remainder  of  her  personal  estate, 
plate,  gold,  &c,  and  all  her  mortgages,  bonds,  specialties,  and 
credits,  whatsoever  they  should  consist  of,  to  her  nephew  and 
niece,  (a) 

The  question  was,  whether  the  chattel  interests  of  the  testatrix 
passed  by  the  first  clause  in  the  will. 

Lord  King  •  decreed  that  they  did  not ;  and  this  decree  was 
affirmed  by  the  House  of  Lords. 

104.  The  doctrine,  established  in  the  two  preceding  eases, 
has  been,  in  some  degree,  contradicted  by  the  three  following 
cases,  in  which  general  words  have  been  applied  both  to  freehold 
and  leasehold  property. 

105.  T.  Addis  being  seised  in  fee  of  some  lands,  and  possessed 
of  other  lands  under  a  lease  for  twenty-one  years,  all  in  the  pos- 
session of  A.  B. ;  and  it  being  very  difficult,  by  reason  of  long 
unity  of  possession,  to  distinguish  the  freehold  from  the  lease- 
hold premises  ;  devised  all  his  messuages,  lands,  and  tenements, 
in  the  parish  of  D.,  which  he  then  stood  seised  or  possessed  of, 
or  in  any  ways  interested  in,  and  which  were  in  the  possession 
of  A.  B.,  unto  his  wife  Jane,  for  her  life ;  remainder  to  his  brother, 
and  the  heirs  of  his  body ;  remainder  over,  (b) 

(a)  Davis  v.  Gibbs,  3  P.  Wins.  26.  (J)  Addis  v.  Clement,  2  P.  Wms.  456. 


See  1  Jarm.  on  Wills,  617,  620;  Hobson  v.  Blackburn,  1  My.  &  K.  521  ;  Goodman  v. 
Edwards,  2  My.  &  K.  759 ;  Eitzroy  v.  Howard.  3  Russ.  225 ;  Weigall  v.  Broome, 
6  Sim.  99. 

This  rule,  however,  is  now  abrogated,  in  England,  by  the  act  of  1  Vict.  c.  26,  which 
enacts,  that  by  a  general  devise,  which  would  describe  leaseholds  if  the  testator  had  no 
freehold  estate,  his  leaseholds  shall  pass  though  he  have  freeholds,  if  a  contrary  inten- 
tion do  not  appear. 

Whether  this  rule  would  now  be  held  applicable  to  devises,  in  those  American 
States  in  which  a  devise,  without  words  of  limitation,  is  deemed  to  pass  all  the  dev- 
isor's interest  in  the  estate  which  is  within  the  description, — quaere;  and  sec  infra, 
ch.  11,  §  2,  note. 
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*  Lord  King  said,  the  question  was,  whether  the  lease-  *  187 
hold  passed  with  the  freehold ;  he  owned  the  limitations 
were  improper,  but  then  the  words  were  very  strong; — all  the 
lands  which  the  testator  was  seised  or  possessed  of,  or  any  ways 
interested  in  ;  which  words,  "possessed  of  or  interested  in"  prop- 
erly referred  to  a  leasehold  estate ;  and  distinguished  this  case 
from  that  of  Rose  v.  Bartlett,  where  the  words  "possessed  of,  or 
any  ways  interested  in"  were  not  to  be  found.  And  as  the  lease 
for  twenty-one  years  was  held  of  the  church,  and  always  renew- 
able, the  lessee,  who  was  the  testator,  might  look  upon  himself, 
from  the  right  he  had  to  renew,  as  having  a  perpetual'  estate 
therein,  a  kind  of  inheritance :  therefore  the  leasehold  premises 
ought  to  passfby  the  will.     And  decreed  accordingly. 

106.  Sir  J.  Lowther  having  freehold  and  leasehold  estates  in 
the  county  of  Cumberland,  devised  in  these,  words  : — "  I  give  all 
my  manors,  lands,  tenements,  mines  of  coal  and  lead,  rents,  artd 
hereditaments  whatsoever,  in  Cumberland,  to  J.  Lowther  in  tail. 
And  whereas  I  am  owner  of  several  burgage  tenures  in  Cocker- 
mouth,  it  is  my  will  they  shall  not  be  entailed,  as  I  have  done 
my  other  estates  in  Cumberland ;  and  therefore  I  devise  them  to 
Sir  W.  Lowther  and  his  heirs."  (a) 

A  question  arose,  whether  the  leasehold  estates  passed  by 
the  devise  to  J.  Lowther,  or  to  Sir  W.  Lowther,  the  residuary 
legatee. 

Lord  Keeper  Henley  said,  it  was  plain,  from  the  clause  ex- 
cepting the  burgage  tenures,  that  the  testator  thought  he  had 
entailed  these  leaseholds  upon  James  Lowther.  The  word 
"estates,"  in  the  will,  was  a  general  term,  and  comprehended 
both  freehold  and  leasehold,  and  was  not  restrained  to  either. 
But  it  was  said,  that  he  having  both  sorts  of  estates,  by  the  gen- 
eral words,  estates  of  inheritance  only  passed,  according  to  the 
case  of  Rose  v.  Bartlett,  a  single  authority,  where  it  was  held, 
that  the  words  "  lands  and  tenements,"  related  to  estates  of  inher- 
itance only.  That  resolution  might  be  law  in  that  particular 
case,  though  he  could  see  no  reason  why  those  words  should 
not  include  leaseholds  too,  as  they  had  been  held  to  do  where 
other  words  were  added,  as  in  Addis  v.  Clement ;  lands  in  which 
he  was  any  way  interested.    In  the  present  case,  there  were  words 

(a)  Lowther  v.  Cavendish,  Amb.  356.    1  Eden,  99. 
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inserted  which  were  material  to  pass  leaseholds,  as  mines,  rents  ; 
which  it  would  be  strange  to  suppose  him  to  devise,  with- 
188*  out  *the  lands  of  which  they  were  the  profits,  and  from 
whence  they  flowed.  He  could  never  intend  to  give  them 
in  the  residuary  clause,  after  he  had  before  specifically  devised 
every  estate  he  had.  (a) 

107.  A  testator  being  seised  of  tithes  in  fee,  and  having  a 
lease  of  other  tithes  for  years,  perpetually  renewable,  without 
fine,  devised  all  his  lands,  tenements,  tithes,  &c,  to  the  defend- 
ant. The  plaintiff,  being  the  personal  representative  of  the 
testator,  filed  his  bill  for  the  leasehold  tithes  ;  insisting  that  the 
freehold  tithes  only  passed  by  the  will,  (b) 

Mr.  Baron  Eyre,  sitting  for  the  Chancellor,  saM  the  case  of 
Rose  v.  Bartlett  had  been  often  referred  to  and  -acknowledged ; 
one  could  not  but  respect  a  case  so  supported,  yet  one  could  not 
help  asking  why,  by  so  general  an  expression,  all  the  lands 
should  not  pass  ?  No  reason  was  given  in  the  cases ;  there  was 
none  arising  from  the  favor  shown  to  an  heir  at  law ;  for  the 
ordinary  or  next  of  kin  were  not  considered  in  that  light.  There 
was  none  from  the  general  rules  of  construction.  If  the  words 
were  the  same,  and  the  testator  had  only  one  interest,  that 
would  pass  ;  if  he  had  different  interests,  the  intent  seemed 
to  be  the  same ;  why  should  not  the  whole  pass  ?  There  was 
but  little  reason  in  saying  that  the  freehold  satisfied  the  words. 
By  the  case  of  Paul  v.  Paul,  (c)  general  words  were  not  to  be 
restrained,  unless  the  Court  saw  abundant  reason  to  think  that 
the  testator  meant  to  use  them  in  a  restrained  sense.  The  words 
were  large  enough.  The  determination  of  Rose  v.  Bartlett,  was 
very  early :  he  was  led  to  think  the  old  idea  of  the  dignity  of 
the  freehold,  and  small  value  of  the  interesse  termini,  led  to  it. 
The  leaseholder  was  held  to  be  a  mere  pernor  of  the  profits. 
From  the  change  of  circumstances,  the  rule  was  now  become 
unsatisfactory ;  the  Court  was  considering  the  intent  of  a  testa- 
tor ;  it  was .  a  degree  of  strictness  inconsistent  with  the  present 
state  of  things,  to  say  that  a  man  by  his  lands  does  not  mean 
all.  He  did  not  mean  to  deny  the  authority  of  Rose  v.  Bartlett ; 
but  he  could  not  build  upon  it  and  take  the  construction  for 

(a)  Whitater  v.  Ambler,  1  Eden,  151. 

(6)  Turner  v.  Husler,  1  Bro.  C.  C.  78.  (c)  Ante,  §  96. 
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tithes  here,  that  was  applied  there  for  lands.  He  was  not  pre- 
pared to  say,  that  the  word  "  tithes"  would  not  pass  the  lease- 
hold as  well  as  the  freehold.  The  form  here  was  a  lease,  but 
being  renewable,  it  was  as  much  the  testator's  as  his 
inheritance.  The  case  of  Addis  v.  Clement  (a)  *  was  *  189 
argued  from  the  intent ;  the  limitations  here  were  fit  for 
an  estate  of  inheritance.  He  inferred  from  this,  that  the  power 
of  renewal  had  made  the  testator  forget  that  he  had  not  the 
inheritance.  As  to  there  being  no  mention  of  a  renewal,  this  was 
not  upon  a  fine,  so  there  was  no  need  to  raise  a  fund  for  that 
purpose.  In  common  understanding,  chattels  real  are  real  estates. 
The  case  of  Addis  v.  Clement  was  very  near  this  case :  he 
admitted  the  words,  " possessed  of  and  interested"  in,  made  that 
case  stronger;  but  the  leading  principles  were  the  same.  He 
was  glad  to  be  supported  by  such  a  case,  in  the  opinion  he  should 
give,  namely,  that  the  leasehold  tithes  did  pass. 

108.  There  is  however  a  case  determined  by  Lord  Hardwicke, 
and  another  by  Lord  Mansfield,  in  which  the  rule  laid  down  in 
Rose  v.  Bartlett  was  adhered  to  ;  and  general  words  restrained  to 
freehold  estates,  in  exclusion  of  leaseholds. 

109.  A  person,  having  freehold  and  leasehold  lands  in  the 
same  parish,  devised  in  the  following  words ;  "  I  give,  devise, 
and  bequeath  unto  Martha,  my  wife,  for  life,  all  my  estates  in 
L. ;  and  after  her  death,  I  give,  devise,  and  bequeath  the  afore- 
mentioned estates  to  my  daughter  Ann,  and  her  heirs  forever. 
Item,  I  give  and  bequeath  unto  my  wife  all  my  goods  and  chat- 
tels, and  all  other  things  not  before  bequeathed."  (b) 

Martha,  the  devisee,  married  again,  and  had  the  plaintiff  by 
her  second  husband  ;  who  insisted  that  by  the  devise  to  the  wife 
of  the  residue,  the  leasehold  lands  passed  to  her  ;  and  claimed  as 
executor  of  his  mother,  who  was  the  executrix  of  the  testator ; 
saying,  that  as  there  were  both  freehold  and  leasehold,  nothing 
but  the  freehold  passed  to  the  defendant,  being  sufficient  to 
answer  the  word  estates  in  the  will. 

Mr.  Murray,  for  the  plaintiff,  cited  the  case  of  Rose  v.  Bartlett, 
to  show,  that  if  words  are  used  applicable  to  both,  they  will,  by 
way  of  eminence,  pass  only  fee  simple  lands  ;  and  that  the  lim- 
itations were  proper  only  to  the  devise  of  a  freehold  estate,  and 

(a)  Ante,  $  105.  (c)  Knotsfovd  v.  Gardiner,  2  Atk.  450. 

21* 
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therefore  the  testator  did  not  intend  to  pass  the  leasehold  like- 
wise. For  the  defendant,  it  was  said,  that  the  wife  of  the  testa- 
tor had  these  very  freehold  lands  settled  upon  her  in  marriage, 
and  the  testator  had  no  other  freehold,  but  a  little  cottage  of  very 
small  value. 

Lord  Hardwicke  observed,  that  as  the  facts  were  not  fully 
before  him,  it  must  go  to  a  trial  at  law.     He  stated  the 
190*    rule  *laid  down  in  Eose  v.  Bartlett,  and  said,  "  Though 
in  the  present  case  I  have  no  doubt  at  all  as  to  the  inten- 
tion of  the  testator,  yet  the  rule  of  law  would  prevail." 

110.  A  testator,  being  seised  of  freehold  estates  of  considerable 
annual  value,  and  also  possessed  of  two  terms  for  years,  devised 
all  his  manors,  and  all  and  every  his  several  messuages,  lands, 
tenements,  and  hereditaments  whatsoever,  and  wheresoever, 
which  he  was  seised  of,  interested  in,  or  entitled  to,  lying  and 
being  within  the  several  counties  of  N.  E.  &c,  to  his  son  for  life, 
with  impeachment  for  all  wilful  waste ;  and  from  and  after  his 
decease,  to  the  heirs  of  his  body,  (a) 

This  case  was  twice  argued  in  K.  B.  The  Court,  upon  very 
full  consideration,  and  with  some  reluctance,  determined  that  the 
two  leasehold  farms  did  not  pass  by  this  devise.  Lord  Mansfield, 
in  delivering  the  judgment  of  the  Court,  stated  the  will  at  length, 
.an,d  said  he  did  so  in  order  to  show  that  there  were  no  words  in 
the  will,  except  the  devise  itself,  which  indicated  any  intention  in 
the  testator  to  convey  the  leasehold  premises ;  and  that  although 
the  words  of  the  devise  were  very  comprehensive,  yet  a  system 
of  legal  construction  had  been  established  in  former  cases, 
especially  Rose  v.  Bartlett,  and  Davis  v.  Gibbs,  which  precluded 
them  from  considering  the  intention  of  the  testator  on  the  words 
of  the  devise,  as  they  might  otherwise  have  done,  and  bound 
them  in  the  decision  of  the  principal  case. 

111.  The  rule  laid  down  in  Rose  v.  Bartlett  has  been,  in  some 
degree,  departed  from  by  the  Court  of  K.  B.  in  the  following 
case: — 

112.  H.  Bosville,  being  seised  of  several  freehold  estates,  and 
possessed  of  a  part  of  a  farm  held  under  the  church  for  twenty- 
one  years,  renewable,  held  with  another  part  of  the  farm,  and  let 
together   as   one;   devised  all  his    manors,  messuages,   houses, 

[a)  Pistol  v.  Riccardson,  1  H.  Black.  26,  n.    2  P.  Wms.  459,  n. 
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farms,  lands,  woodlands,  hereditaments,  and  real  estate  whatso- 
ever, to  R.  B.  for  life,  remainder  to  trustees  to  preserve  contin- 
gent remainders,  remainder  to  his  first  and  other  sons  in  tail, 
remainder  over ;  and  gave  all  the  rest  and  residue  of  his  ready 
money,  rents  in  arrear,  stock  in  the  public  funds,  jewels,  and 
personal  estate,  to  E..  B.  forever,  (a) 

Upon  a  question,  in  a  suit  in  Chancery,  whether  the 
word  *  farms  carried  the  leasehold  under  the  first  devise,    *191 
a  case  was  sent  to  the  Court  of  K.  B.  for  their  opinion. 

Lord  Kenyon  said,  he  would  say  a  few  words  to  show  the 
foundation  of  his  opinion.  It  was  the  duty  of  the  Court,  in 
construing  a  will,  to  give  effect  to  the  devisor's  intention,  as  far 
as  they  could  consistently  with  the  rules  of  law,  not  conjectur- 
ing, but  expounding  his  will  from  the  words  used.  Where  cer- 
tain words  had  obtained  a  precise  technical  meaning,  they  ought 
not  to  give  them  a  different  meaning ;  that  would  be,  as  Lord 
King  and  other  Judges  had  said,  removing  landmarks :  but  if 
there  was  no  such  appropriate  meaning  to  the  words  used  in  a 
will,  if  the  devisor's  intention  was  clear,  and  the  words  used 
were  sufficient  to  give  effect  to  it,  they  ought  to  construe  those 
words  so  as  to  give  effect  to  the  intent,  and  not  to  doubt  on  ac- 
count of  other  cases,  which  tended  only  to  involve  the  question 
in  obscurity.  On  the  whole  of  this  will,  taking  it  together,  he 
had  no  doubt.  The  devisor  had  two  kinds  of  property,  real  and 
personal.  It  appeared  by  the  case,  that  a  part  of  a  farm,  held 
by  lease  under  the  Archbishop  of  Canterbury,  had  been  for  a 
long  course  of  years  in  the  testator's  family,  and  was  considered 
almost  equivalent  to  a  perpetuity,  on  account  of  the  covenant  to 
renew,  and  that,  as  far  as  it  could  be  traced,  it  had  been  let  by 
the  testator  and  his  family,  together  with  the  rest  of  the  farm, 
which  was  an  estate  of  inheritance,  and  which  belonged  to  them, 
as  one  farm,  to  the  same  tenant,  under  one  integral  rent :  every 
one  must  be  aware  of  the  inconvenience  of  splitting  this  farm, 
on  account  of  the  apportionment  of  rent,  and  the  power  of  dis- 
tress ;  and  perhaps  it  would  be  difficult  for  either  party  to  occupy 
it  beneficially.  The  testator,  having  this  various  property,  sat 
down  to  make  his  wall,  and  he  devised  all  his  manors,  messuages, 
or  tenements,  houses,  farms,  lands,  woodlands,  hereditaments, 

(a)  Lane  v.  Stanhope,  6  Term  E.  345'. 
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and  real  estate  whatsoever  and  wheresoever,  unto  R.  B.,  &c. 
In  many  cases  that  might  be  put,  he  should  not  lay  much  stress 
on  the  word  "farm;"  whether  it  should  have  much  or  little 
weight  must  depend  upon  the  subject.  Then,  after  giving  some 
pecuniary  legacies,  the  testator  added  a  s  residuary  clause,  by 
which  he  gave  all  the  rest  and  residue  of  his  ready  money,  rents 
in  arrear,  stock  in  any  of  the  public  funds,  jewels,  and  personal 
estate,  unto  R.  B.,  &c.  Now,  if  this  will  were  to  be  read 
192*  by  any*  person  not  fettered  with  legal  and  technical  no- 
tions, he  would  not  hesitate  about  the  intention,  but 
would  say  that  all  the  landed  property,  without  considering  the 
circumstances  of  that  landed  property,  was  disposed  of  by  the 
first  clause,  and  all  the  personal  property  by  the  last.  It  was 
material  to  observe,  that  the  first  words  in  the  residuary  clause 
applied  to  money,  after  which  it  was  not  to  be  supposed  that  the 
testator  intended  to  recur  to  the  land  ;  he  having,  in  the  former 
part  of  his  will,  used  words  sufficiently  comprehensive  to  include 
every  species  of  landed  property.  He  admitted,  that  several  of 
the  limitations  which  were  applied  to  real  estate,  were  inapplica- 
ble to  the  species  of  property  in  dispute ;  but  he  thought  it  would 
be  too  much  to  say,  that  that  observation  alone  should  preclude 
the  idea  that  the  testator  intended  to  pass  the  leasehold  part  of 
the  farm,  under  the  words  used  in  the  first  clause ;  as  it  was  well 
known  how  frequently  many  of  the  limitations,  used  in  a  will, 
were  inapplicable  to  every  species  of  property  disposed  of  by  it. 
He  did  not  wonder  that  the  Court  determined  the  case  of  Pistol 
v.  Riccardson  with  reluctance ;  for  it  appeared  that  that  case  came 
before  the  Court  at  several  different  times.  He  only  lamented 
that  the  case  of  Addis  v.  Clement  was  not  then  cited ;  for  Lord 
Mansfield  seemed  to  feel  himself  pressed,  by  a  torrent  of  author- 
ities, to  decide  contrary  to  his  better  judgment.  And  he  could 
not  forbear  thinking,  that  if  Addis  v.  Clement  had  been  men- 
tioned, the  Court  would  have  decided  the  other  way  with  less 
reluctance.  The  reason  why  they  determined,  in  that  case,  that 
the  leasehold  farm  did  not  pass  by  that  will  was,  because  they 
thought  that  all  the  words  there  used  had  received  in  other  cases 
a  certain  technical  construction,  and  therefore  that  they  were 
bound  by  those  decisions.  But  the  Court  had  not  that  difficulty 
to  encounter  in  this  case,  because  here  they  find  another  word  in 
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the  will,  "  farms,"  which  in  its  general  signification  means  that 
which  is  held  by  a  person,  who  stands  in  the  relation  of  tenant  to 
a  landlord.  The  extrinsic  circumstances  also  weighed  strongly 
in  this  case.  Therefore,  taking  into  consideration  the  residuary 
clause,  in  which  the  items  enumerated  were  all  personal  chattels, 
and  that  the  testator  did  not  mean  to  die  intestate  as  to  any  part 
of  his  property,  though  the  property  in  dispute  was  a  personal 
estate,  yet  as  it  was  connected  with  land,  he  thought  the 
construction  *that  the  family  had  put  upon  the  whole  *193 
will  was  the  true  one. 

The  following  certificate  was  afterwards  sent  to  the  Court  of 
Chancery  : — "  We  have  heard  this  case  argued,  and  considered 
the  effects  of  this  will,  and  are  of  opinion,  taking  the  whole  will 
together,  that  the  leasehold  property  in  question  is  not  included 
in  the  residuary  bequest^  but  passed  by  the  prior  devise  ;  although 
some  of  the  limitations  applied  to  the  real  estates  are  inapplica- 
ble to  this  species  of  property." 

113.  In  a  subsequent  case,  Lord  Ch.  J.  Eldon  and  the  other 
Judges  of  the  Court  of  Common  Pleas  held,  that  the  rule,  laid 
down  in  Rose  v.  Bartlett,  was  a  rule  of  property  not  to  be  shaken ; 
and  therefore  that,  under  a  general  devise,  leaseholds  did  not 
pass  unless  there  was  something  to  show  an  evident  intention 
that  they  should  pass. 

.114.  Mr.  Thompson,  being  seised  of  the  manor  of  W.,  and 
other  freehold  estates  in  Yorkshire,  and  possessed  of  two  lease- 
hold houses,  devised  his  manor  of  W.,  and  all  other  his  manors, 
messuages,  lands,  tenements,  and  hereditaments,  to  trustees  and 
their  heirs,  to  the  use  of  his  first  and  other  sons  of  his  body  in 
tail  male;  with  several  remainders  over,  in  strict  settlement ;  and 
devised  all  his  money,  securities  for  money,  goods,  chattels,  and 
effects,  and  all  other  his  personal  estate,  not  before  disposed  of, 
to  his  brother  and  sister,  (a) 

Upon  a  case,  sent  by  the  Court  of  Chancery  to  the  Court  of 
C.  B.  the  question  was,  whether  the  leasehold  passed  under  the 
first  general  devise. 

Lord  Eldon  stated  the  reasons  for  the  certificate ;  and  after 
observing  that  Lord  Kenyon  had  said,  in  the  preceding  case,  that 
it  was  the  duty  of  courts  of  justice  to  give  effect  to  the  devisor's 

(a)  Thompson  v.  Lawley,  2  Bos.  &  Pul.  303.    5  Ves.  476.  (Watkins  v.  Lee,  6  Ves.  633.) 
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intention,  as  far  as  they  could  consistently  with  the  rules  of  law, 
not  conjecturing,  but  expounding  his  will  from  the  words  used  ; 
and  that  he  was  particularly  impressed  with  the  latter  expression, 
"  not  conjecturing,  but  expounding  his  will  from  the  words  used;" 
he  said,  that  whether  the  rule  laid  down  in  Rose  v.  Bart- 
lett  were  wisely  adopted  or  not,  it  was  unnecessary  to  determine  ; 
but  that  case  having  once  established  a  general  rule,  he  had 

rather   consent   pointedly  and    avowedly    to    contradict 
194  *    that  rule  in  terms,  than  to  acknowledge  it  in  words  *  and 

deny  it  in  effect,  by  raising  distinctions  which  in  fact  made 
it  impossible  for  any  man  to  decide,  in  any  particular  case,  what 
was  the  legal  construction  of  a  will,  as  to  this  point,  till  he  had 
obtained  the  authority  of  a  court  of  law,  in  a  judgment  upon  the 
will,  for  the  opinion  which  he  gave.  That  it  did  not  appear 
that  there  was  any  equitable  right  of  renewal,  nor  even  the  prem- 
ises in  question  blended,  in  enjoyment  or  otherwise,  with  any 
freehold  land ;  there  was  no  difficulty  in  distinguishing  them 
from  each  other,  they  had  never  been  demised  together,  at  one 
rent,  reserved  to  heirs  ;  they  were  short  terms.  No  one  of  those 
particular  circumstances,  which  were  relied  upon  in  former  cases, 
existed  in  this.  It  was  the  simple  case  of  terms  for  years,  and 
a  case  of  property,  primd  facie  that  sort  of  property  which  a  dis- 
position of  personal  estate  must  be  intended  to  pass.  The 
estates  included  in  the  general  devise  were  limited  to  the  issue 
of  the  devisor  in  tail,  with  several  remainders  over.  He  entered 
into  an  examination  of  all  the  preceding  cases,  and  concluded' 
by  saying,  "  The  rule  in  Rose  v.  Bartlett  is  a  rule  which  has 
been  acknowledged  for  ages,  and  upon  which  I  shall  act,  until 
I  am  informed  by  the  highest  authority  that  I  am  no  longer  to 
regard  it ;  till  I  shall  be  so  informed,  I  shall  substantially  regard 
it  in  judgment;  for  I  think  it  better  to  overrule  it  altogether, 
which  I  must  not  do,  than  to  deny  to  it  its  effect,  upon  grounds 
which  do  not  completely  satisfy  my  mind,  as  solid  and  safe 
grounds  of  distinction." 

All  the  other  Judges  said,  the  rule  in  Rose  v.  Bartlett  ought 
not  to  be  shaken;  and  the  Court  certified  that  the  leasehold 
houses  did  not  pass  by  the  general  devise. 

115.  [In  the  recent  case  of  Doe  v.  Ludlam,  C.  J.  Tindall  ob- 
serves, there  was  no  reason,  in  the  principal  case,  for  departing 
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from  the  general  rule,  which  was  first  laid  down  in  Rose  v.  Bart- 
lett ;  a  rule  which  had  been  followed  ever  since,  (a) 

116.  It  should  here  be  noticed,  that  the  above  rule  in  Rose  v. 
Bartlett,  and  which  has  been  the  subject  of  so  much  discussion, 
is  applicable  only  to  leaseholds  for  years,  since  leaseholds  for 
lives,  though  granted  to  the  lessee,  his  executors,  and  adminis- 
trators, are  freehold  interests,  though  of  the  lowest  kind :  and  it 
has  been  decided,  in  a  recent  case,  that  they  will  pass  under  a 
general  devise  of  real  estate.]  (b) 

117.  With  respect  to  the  words  necessary  to  pass  estates 

in  *  reversion,  wherever  a  testator  shows  an  intention  to    *195 
dispose  of  all  his  property  by  his  will,  and  uses  words 
sufficient  for  that  purpose,  any  estates  to  which  he  is  entitled  in 
reversion  will  pass. 

118.  A  person,  having  a  manor  and  other  lands  in  Somerset- 
shire, devised  the  manor  to  A,  for  six  years,  and  part  of  the 
other  lands  to  B,  in  fee,  and  then  came  this  clause:  "  And  the 
rest  of  my  lands,  in  Somersetshire  or  elsewhere,  I  give  to  my 
brother."  It  was  adjudged,  that  the  reversion  of  the  manor 
passed  by  the  word  "  rest."  (c) 

119.  A  person  settled  part  of  his  lands  on  his  daughter,  for  life, 
and  devised  another  part  to  his  wife  for  a  year  after  his  death  ; 
and  then  devised  "  all  his  lands,  not  settled  or  devised,"  to  T.  K. 
and  his  heirs.  Adjudged,  that  the  reversion  of  the  lands  settled 
on  his  daughter,  passed  by  this  devise,  (d) 

120.  A  person,  being  seised  in  fee,  devised  Blackacre  to  A,  for 
life,  and  devised  to  B  "  all  his  lands  not  before  devised,"  to  be 
sold,  and  the  money  to  be  divided  between  his  younger  children. 
The  question  was,  whether  the  reversion  of  Blackacre  passed  by 
the  devise  of  all  his  lands  not  before  devised ;  and  it  being  re- 
ferred to  the  Judges  of  C.  B.,  they  certified,  that  the  reversion 
was  well  devised,  (e) 

121.  A  person  devised  a  house  to  A  and  his  wife,  for  their 
lives  ;  and  then,  the  better  to  enable  his  wife  to  pay  his  legacies, 
he  devised  to  her  "  all  his  messuages,  lands,  tenements,  and  here- 

(o)  7  Bing.  280.  Also  see  Hobson  v.  Blackburn,  1  Myl.  &  K.  571. 
(J)  Fitzroy  v.  Howard,  3  Russ,  225.     See  also  6  Ves.  642. 

(c)  Wheeler  v.  Walroone,  Aleyn,  28.     3  P.  Wms.  63,  n.  E. 

(d)  Cooke  v.  Gerrard,  1  Lev.  212.    1  Saund.  180.    Doo  v.  Brazier,  5  B.  &  Aid.  64,  68. 

(e)  Rooke  «;.  Rooke,  2  Vern.  461. 
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ditaments  whatsoever,  within  the  kingdom  of  England,  not  before 
disposed  of,  to  hold  to  her  and  her  heirs."  It  was  also  found  that 
the  testator  left  sufficient  to  pay  his  legacies,  without  the  rever- 
sion of  the  house,  (a) 

The  Court  of  King's  Bench  determined,  that  the  reversion  of 
the  house  did  not  pass  ;  but  this  judgment  was  unanimously  re- 
versed in  the  Exchequer  Chamber,  (b) 

122.  A  person,  who  was  tenant  for  life,  remainder  to  his  first 
and  other  sons  in  tail,  with  the  reversion  in  fee  in  himself,  having 
a  son  and  daughter,  devised  "  all  his  lands,  tenements,  and  heredit- 
aments," to  his  daughter  in  fee,  in  case  his  son  should  die  with- 
out issue.  The  son  did  die  without  issue  ;  and  Lord  Holt  said, 
though  the  testator  had  only  a  dry  reversion  in  fee,  yet  that  by 
the  words,  "  all  his  lands,  tenements,  and  hereditaments,"  such 

reversion  would  pass,  (c) 
196  *       *  123.  The  words, "  all  my  lands  out  of  settlement"'?^  also 
the  words,  "not  by  me  formerly  settled,"  will  comprehend 
reversions  in  fee  after  estates  tail. 

124.  Sir  W.  Lytton,  being  tenant  in  tail  after  possibility,  of 
some  lands,  remainder  in  fee  to  trustees,  in  trust  for  himself  and 
his  heirs  ;  and  being  also  tenant  in  tail  of  some  other  lands,  re- 
mainder to  the  right  heirs  of  his  father,  and  having  no  issue, 
devised  all  his  messuages,  lands,  tenements,  and  hereditaments 
whatsoever,  out  of  settlement,  to  his  nephew,  Lytton  Strode,  and 
his  heirs.  The  question  was,  whether  the  different  reversions,  to 
which  he  was  entitled,  should  pass  by  this  will,  (d) 

Lord  Cowper,  assisted  by  the  Master  of  the  Rolls,  Lord  Ch.  J. 
Trevor,  and  J.  Tracy,  decreed  that  the  reversions  passed  by  the 
will.  And  on  an  appeal  to  the  House  of  Lords,  this  decree 
was  affirmed,  upon  the  principle,  that  by  the  words,  "  lands  out 
of  settlement,"  the  reversion  in  fee  passed ;  for  the  same  lands 
may  be  said  to  be  settled  -  and  unsettled,  namely,  settled  as 
far  as  the  use  thereof  is  limited,  and  unsettled  as  to  the  rever- 
sion. 

125.  Sir  J.  Chester,  on  the  marriage  of  his  eldest  son,  settled 
lands  of  ,£800  per  annum  on  his  eldest  son  for  life,  remainder,  as 

(a)  Willows  v.  Lj'dcot,  2  Vent.  285.    3  Hod.  229. 

(5)  See  also  Doe  v.  Brazier,  5  Bar.  &  Aid.  64. 

(c)  Dalby  v.  Champernoon,  Skin.  631.    Fletcher  v.  Smiton,  infra,  u.  11,  §  54. 

(cZ)  Falkland  v.  Lytton,  3  Bro.  Pari.  Ca.  24.    S.  C.  2  Vern.  621. 
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to  part,  to  the  wife  of  his  son  for  life,  remainder  to  the  first  and 
other  sons  of  that  marriage  in  tail  male,  remainder  to  his  son 
and  his  heirs  male  on  any  other  wife,  remainder  to  himself  in  fee. 
And  being  seised  in  fee  of  other  lands  in  possession,  in  Littleton, 
Marston,  and  Milbroke,  he  devised  all  his  lands,  tenements,  and 
hereditaments  in  these  three  places,  "or  elsewhere,  not  by  him 
formerly  settled,  or  thereby  by  him  otherwise  disposed  of,"  to  trus- 
tees for  a  term  of  100  years,  upon  the  trusts  therein  mentioned, 
remainder  to  his  youngest  son  in  fee.  (a) 

The  eldest  son  died,  leaving  six  daughters  ;  and  the  question 
was,  whether  the  reversion  of  the  estate,  settled  on  the  eldest  son, 
should  pass  by  this  devise. 

It  was  decreed  by  Lord  King,  assisted  by  Lord  Raymond  and 
another  Judge,  I.  That  the  word  "  elsewhere  "  was  the  same  as 
if  the  testator  had  said  he  devised  all  his  lands  in  the  three 
places  particularly  mentioned,  or  in  any  other  place  whatever ; 
and  that  there  was  no  reason  to  reject  so  plain,  proper,  and  intel- 
ligible a  word  in  a  will  as  this,  which,  probably  was  inserted  to 
avoid  the  prolixity  of  naming  the  several  other  places,  in 
which  the  *  premises  lay ;  it  being  a  great  estate,  and  dim-  *  197 
cult,  at  the  time  of  making  the  will,  when  the  testator 
might  be  supposed  to  be  inops  consilii,  and  without  his  writings, 
to  particularize  all  the  towns.  That  the  word  elsewhere  was 
therefore  the  most  significant,  sensible,  and  comprehensive  word 
that  could  be  used  for  that  purpose,  equivalent  to  the  naming  of 
them.  And  it  would  be  of  the  most  dangerous  consequence,  un- 
der pretence  of  construing  this  will,  and  assisting  the  testator's 
intentions,  to  reject  a  word  so  material  to  be  made  use  of,  both 
for  the  sake  of  brevity  and  security. 

II.  That  the  words,  "  not  otherwise  by  me  settled,"  could  have 
excepted  only  that  estate  in  the  lands  which  was  otherwise  be- 
fore settled  ;  whereas  it  was  plain  that  the  reversion  in  fee  was 
not  settled,  and  therefore  ought  to  pass  by  the  will.  The  rever- 
sion in  fee  of  the  lands  in  question  not  being  settled,  the  lands, 
as  to  such  reversion,  were  not  settled ;  so  that  the  same  lands  in 
several  respects,  might  be  said  to  be  settled  and  unsettled ;  viz., 
with  regard  to  all  the  particular  estates  which  were  limited,  the 
lands  might  be  said  to  be  settled;  though  with  regard  to  the 

(o)  Chester  v.  Chester,  3  P.  Wins.  56. 

vol.  in.  22 
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reversion  in  fee,  it  might  be  properly  said,  that  the  lands  were 
not  settled;  and  the  reversion  in  fee,  which  remained  unset- 
tled, was  part  of  the  old  estate,  whereof  the  owner  continued 
seised,  (a) 

126.  Mr.  Tracey,  being  seised  of  estates  in  the  counties  of 
Gloucester  and  Worcester,  and  also  entitled  to  the  reversion  of 
certain  estates  in  the  counties  of  Oxford  and  Wilts,  devised  "  all 
and  every  his  manors,  messuages,  lands,  tenements,  hereditaments, 
and  premises,  in  the.  counties  of  Gloucester  and  Worcester,  and 
elsewhere  in  the  Kingdom  of  England"  to  trustees,  subject  to 
certain  charges  thereon,  and  to  certain  limitations  and  estates  to 
all  his  brothers,  by  his  marriage  settlement.  The  estates  in  the 
counties  of  Gloucester  and  Worcester  were  the  only  ones  charged 
or  mentioned  in  his  marriage  settlement.  The  question  was, 
whether  the  reversion  in  fee  of  the  estates  in  Oxfordshire  and 
Wilts,  passed  by  the  will,  (b) 

It  was  contended,  that  from  the  words  of  the  will,  referring  to 
the  limitations  of  estates  in  Gloucestershire  and  Worcestershire, 
and  the  charges  thereon,  it  was  manifest  the  testator  had  no 
other  estates  than  those  in  contemplation  at  the  time  of  making 

his  will.  But  the  Court  of  King's  Bench  certified,  that 
198*    the  reversion    *in  fee  of  the  estates  in  Oxfordshire  and 

Wiltshire  passed  by  this  devise. 

127.  E.  Atkyns,  being  seised  in  fee  in  possession  of  the  manor 
of  Coates,  in  the  county  of  Gloucester,  and  to  an  estate  there 
called  Pinbury  Park;  and  being  likewise  entitled  to  the  rever- 
sion in  fee  of  the  manor  of  Sewell,  in  the  said  county  of  Glou- 
cester, expectant  on  the  estates  tail  of  three  persons  then  living, 
made  his  will,  and  thereby  devised  as  follows :  —  "I  give,  devise, 
and  bequeath  all  that  the  manor  or  lordship,  or  reputed  manor  or 
lordship  of  Coates,  in  the  county  of  Gloucester,  with  the  rights, 
royalties,  and  appurtenances,  and  also  all  and  every  the  messua- 
ges, farms,  lands,  tenements,  advowsons,  and  hereditaments  what- 
soever of  me,  the  said  E.  Atkyns,  situate,  lying,  and  being  within 
or  adjoining  to  the  said  manor  or  lordship,  and  also  all  that  my 
capital  messuage  or  tenement,  and  all  and  every  my  lands,  tene- 
ments, and  hereditaments  whatsoever,  whether  freehold  or  lease- 
fa)  Glorer  v.  Spendlove,  i  Bro.  C.  C.  337.    Att.-Gen.  v.  Vigor,  8  Ves.  256. 

(b)  Freeman  v.  Chandos,  Cowp.  363.    Doe  v.  Bartle,  5  B.  &  Aid.  492.    (Doe  v.  Phillips, 
1  T.  B.  105.) 
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hold,  situate  and  being  at  or  in  or  near  Pinbury  Park,  or  elsewhere 
in  the  said  county  of  Gloucester,  with  their  appurtenances ;  and 
all  my  estate,  term  of  years,  and  interest  therein,  unto  and  to  the 
use  of  my  executors,"  &c.  Upon  trust,  to  sell  the  same  for  the 
benefit  of  his  younger  children,  (a) 

Several  years  after  the  death  of  the  testator,  the  reversion  of 
the  manor  of  Sewell  came  into  possession  ;  and  a  question  arose 
between  the  heir  at  law  and  the  younger  children,  whether  it 
passed  by  the  will.  A  case  was  made  by  Lord  Thurlow  for  the 
opinion  of  the  Court  of  King's  Bench,  who  certified  that  it  did 
pass  to  the  executors,  by  the  express  words  of  the  will. 

The  Chancellor  ordered,  that  the  Judge's  certificate  should  be 
confirmed.  From  this  order  an  appeal  was  brought  to  the  House 
of  Lords ;  and  a  question  having  been  put  to  the  Judges,  whether 
the  reversion  of  the  manor  of  Sewell  passed  by  the  will,  the 
Lord  Chief  Baron  delivered  their  unanimous  opinion,  that  the 
reversion  in  fee  of  the  manor  of  Sewell  did  pass  by  the  will ; 
whefteupon  the  decree  was  affirmed,  (b) 

128.  It  has  been  held,  in  two  modern  cases,  that  where  there 
are  general  words  in  the  residuary  clause  of  a  will,  they  carry 
every  estate  and  interest  which  is  not  expressly,  or  by  necessary 
implication,  excluded  from  its  operation ;  and  therefore  carry  all 
reversions,  (c) 

*129.  But  as  the  intention  of  the  testator  is  the  rule  by     *199 
which  all  wills  are  construed,  where  it  is  manifest  that  a 
testator  does  not  intend  to  devise  a  reversion  by  general  words, 
such  reversion  will  not  pass,  (d) 

130.  A.  Mervin,  on  the  marriage  of  his  eldest  son  Henry,  settled 
the  manor  of  Arlestown  on  himself  for  life,  remainder  to  his  son 
Henry  for  life,  remainder  to  the  first  and  other  sons  of  Henry  in 
tail,  &c.  with  the  reversion  in  fee  to  the  father.  A.  Mervin  had 
issue  three  other  sons,  Audley,  James,  and  Theophilus,  and  four 
daughters  ;  and  being  seised  of  other  lands  in  fee  simple,  he 
made  his  will,  by  which  he  devised  all  those  lands,  whereof  he 
was  seised  in  fee  simple  in  possession,  to  his  wife ;  and  also  all 
other  the  lands,  tenements,  and  hereditaments,  whereof  he  was 

(a)  Atkyns  v.  Atkyns,  Cowp.  808. 

(6)  3  Bro.  Pari.  Ca.  408.    Doe  v.  Meakin,  1  East,  456,  S.  P. 

(c)  Goodright  v.  Downshire,  2  Bos.  &  Pul.  600.     Doe  v.  Weatherby,  11  East,  322.    See 
also  Church  v.  Mundy,  15  Ves.  396.  (d)  Welby  v.  Welby,  2  V.  &  Bea.  196. 
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seised  in  fee  simple,  or  of  which  any  other  person  was  seised  in 
trust  for  him";  with  a  proviso,  that  if  his  sons  Henry  and  Audley 
(who  were  his  first  and  second  sons)  should  both  of  them  die 
without  issue  male,  in  the  lifetime  of  his  son  James,  (who  was 
his  third  son,)  whereby  the  estate  settled  on  his  son  Henry  on  his 
marriage  should  descend  on  his  son  James,  that  then  his  son 
James  should  not  take  any  interest  or  estate  in  the  lands  therein- 
before devised  to  him.  (a) 

The  question  was,  whether  the  reversion  in  fee  of  the  lands 
which  were  settled  on  Henry  should  pass  by  this  devise.  The 
Court  of  King's  Bench  in  Ireland  gave  judgment  that  the  rever- 
sion in  fee  did  pass ;  but  this  judgment  was  reversed  by  the 
Court  of  King's  Bench  in  England ',  and  Lord  Mansfield,  in 
delivering  the  opinion  of  the  Court,  observed,  that  the  words 
used  by  the  testator  were  certainly  sufficient  to  carry  the  rever- 
sion in  fee  of  the  lands  settled  on  Henry,  if  they  had  not  been 
restrained  by  other  words  and  expressions ;  and  that  the  clause 
in  the  will,  (besides  several  others,)  which  directed  that  in  t;ase 
Henry  and  Audley  should  die  without  issue  male  in  the  lifetime 
of  his  son  James,  whereby  the  estate  settled  on  Henry  should 
descend  to  James,  then  James  should  not  take  any  estate  in  the 
lands  devised  to  him,  proved  to  a  demonstration  that  the  testator 
did  not  mean  to  devise,  this  reversion ;  for  if  he  had,  then  it 
could  never  go  to  James.  A  writ  of  error  was  brought  in  the 
House  of  Lords ;  and  the  Judges  having  given  their  opinion,  that 
the  reversion  in  fee  did  not  pass  by  this  devise,  the  judgment  of 

the  Court  of  King's  Bench  in  England  was  affirmed,  (b) 
200  *  *  131.  A  person,  being  seised  in  tail  of  an  undivided 
fourth  of  an  estate,  and  entitled  to  the  reversion  in  fee  of 
another  fourth,  expectant  on  the  determination  of  an  estate  tail, 
reciting  that  she  was  entitled  to  an  undivided  fourth  of  an  estate, 
&c,  which  she  thought  was  an  estate  in  fee,  devised  it  to  a  trus- 
tee in  fee,  upon  several  trusts ;  and  then  came  the  following 
clause — "  And  all  the  rest,  residue,  and  remainder  of  my  estate  and 
effects,  I  direct  to  be  sold  and  disposed  of,  as  soon  as  may  be, 
after  my  decease,  and  thereout  the  expenses  of  my  funeral  to  be 
paid,"  &c.  (c) 

(a)  Strong  ».  Teat,  2  Burr.  912.    (Kennort  v.  M'Eoberts,  1  Wash.  96.) 

(6)  3  Bro.  Pari.  Ca.  219. 

(c)  Roe  v.  Avis,  4  Terra  E.  605.     Goodtifle  v.  Miles,  6  East,  494. 
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The  Court  of  King's  Bench  held,  that  the  reversion  did  not 
pass  ;  for  although  those  general  words  were  sufficient  to  pass  a 
fee,  in  order  to  answer  the  purposes  of  the  will ;  yet  in  this  case 
they  said  it  was  manifest  that  this  estate  was  not  in  the  contem- 
plation of  the  testatrix  when  she  made  her  will,  it  being  only  a 
reversion  expectant  on  the  determination  of  an  estate  tail,  which 
her  aunts  might  have  barred ;  and  the  testatrix  having  by  the 
former  part  of  her  will  disposed  of  all  the  freehold  estate  to 
which  she  supposed  herself  entitled.  They  observed,  that  it  was 
clear,  from  the  purpose  to  which  a  part  of  the  produce  of  what 
she  directed  to  be  sold  was  to  be  applied,  namely,  the  paying  of 
her  funeral  expenses,  that  she  only  meant  to  dispose  of  something 
which  could  be  sold  immediately ;  and  that  this  reversion  might 
never  have  descended  to  her  heirs,  f 

132.  It  was  formerly  held,  that  lands  mortgaged  might  be  de- 
vised by  the  mortgagee,  by  the  words,  "  all  my  mortgages ; "  but 
afterwards  the  Courts  laid  it  down,  that  these  words  would  only 
comprehend  mortgages  for  years,  and  not  mortgages  in  fee,  espec- 
ially if  they  were  forfeited. 

133.  A  person,  seised  of  divers  lands  in  A,  B,  and  C,  the 
lands  in  C  being  in  him  by  mortgage,  and  forfeited,  made  his 
will ;  and  after  devising  the  lands  in  A  and  B  to  several  per- 
sons and  their  heirs,  he  gave  all  the  rest  of  his  goods,  chattels, 
leases,  estates,  mortgages,  debts,  ready  money,  plate,  and 
other  *  goods,  whereof  he  was  possessed,  to  his  wife,  *201 
after  his  debts  and  legacies  were  paid ;  and  made  her  his 
executrix.  The  Court  doubted,  whether  the  estate  in  mortgage 
passed  to  the  wife,  because  the  word  "  mortgage  "  was  coupled 
with  personal  things ;  and  because  the  testator  used  the  words, — 
"  whereof  he  was  possessed."  (a) 

,(o)  Wilkinson  v,  Maryland,  Cro,  Car.  447. 


[t  In  Church  v.  Mundy,  Lord  Eldon  spoke  of  the  above  case  of  Roe  v.  Avis,  with 
dissatisfaction.  15  Ves.  396,  403  ;  12  Ves.  432.  In  the  former  case  the  testator,  being 
seised  of  the  reversion  in  fee  of  lands  expectant  on  an  estate  tail  in  his  brother,  de- 
vised all  his  real  and  personal  estate  to  his  wife  for  life,  and  if  she  should  die,  leaving 
no  issue,  then  in  trust  for  C.  in  fee,  and  in  case  C.  should  not  be  then  living,  to  be  at 
the  disposal  of  the  testator's  wife.  The  testator  had  no  other  real  estate.  Lord 
Eldon,  overruling  the  decision  of  Sir  W.  Grant,  M.  R.,  decided  that  the  reversion 

22* 
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134.  A  person,  who  was  seised  of  lands  in  fee,  and  of  mort- 
gages in  fee,  devised  all  his  lands  to  A.  B.,  and  gave  several 
legacies,  and  then  said,  "  All  the  residue  of  my  estate  I  give  to 
my  executor."  It  was  resolved,  that  the  mortgage  went  to  the 
executor.  But  if  the  testator  had  only  devised  his  lands,  with- 
out giving  any  legacies,  and  had  bequeathed  the  rest  of  his 
personal  estate  to  his  executors,  there  perhaps  the  mortgaged 
lands  would  have  passed  to  A.  B. ;  for  else  there  would  be 
nothing  to  answer  and  make  sense  of  the  clause,  "  all.  the  resi- 
due ; "  for  that  implied  that  he  had  already  devised  some  part  of 
his  personal  estate  ;  or  at  least  it  showed  that  he  intended  part 
of  it  should  have  passed,  (a) 

135.  This  doctrine  has  been  entirely  altered;  for  the  nature 
of  mortgages  being  now  clearly  ascertained  and  settled,  and  the 
whole  transaction,  till  foreclosure,  being  considered  a  personal 
engagement  only,  in  which  the  money  borrowed  is  the  principal, 
and  the  conveyance  of  the  land  only  an  accessary,  it  is  estab- 
lished, that  neither  the  general  words,  "  lands,  tenements,  and 
hereditaments"  nor  any  other  words,  particularly  appropriated 
to  the  description  of  real  estates,  will  carry  mortgages  in  fee,  if 
the  testator  (the  mortgagee)  has  other  property  to  satisfy  the 
words,  (b) 

136.  A  person,  being  seised  of  several  freehold  manors,  and  of 
a  great  personal  estate,  made  his  will,  and  after  devising  part  to 
his  wife  for  life,  gave  all  other  his  lands,  tenements,  and  heredit- 
aments, out  of  settlement,  to  his  nephew.  The  testator  after- 
wards foreclosed  and  got  releases  of  the  equity  of  redemption  of 
some  mortgages  in  fee.  One  of  the  questions  in  this  case  was, 
whether  these  mortgages  passed  by  the  will  under  the  words, 
"  lands,  tenements,  and  hereditaments; "  and  it  was  agreed  by  the 
Lord  Chancellor,  assisted  by  the  Master  of  the  Rolls,  and  two 
Judges,  that  mortgages  in  fee,  although  forfeited  when  the  will 
was  made,  did  not  pass  by  those  words,  (c) 

137.  But  if  a  testator  has  no  other  property  answering  the 
description  given  in  his  will,  in  point  of  situation,  and 

202*     other  circumstances,  "except  mortgages,  they  will  then 

(a)  Winn  v.  Littleton,  1  Vera.  3, 

(i)  Tit.  15,  o.  2.    (CogdeU  v.  Cogdell,  3  Desstu.  364. ) 

(c)   Strode  v.  Eussell,  2  Vern,  621,    1  Atk.  605. 
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pass  by  general  words,  though  not  particularly  adapted  to  them, 
because  otherwise  the  will  would  have  no  effect,  (a) 

138.  A  person,  possessed  of  a  mortgage  of  the  Swan  Inn,  at 
Chelsea,  made  his  will,  and  thereby  devised  to  A,  and  his  heirs, 
"  all  his  freehold  messuages  and  garden  grounds  at  Chelsea." 
It  was  held  by  Lord  Hardwicke,  on  a  question  whether  the 
mortgaged  interest  would  pass  by  this  description,  that  as  it  did 
not  appear  the  testator  had  any  other  lands  there,  it  certainly 
would,  (b) 

139.  [In  Renvoize  v.  Cooper,  the  testator,  after  a  general  de- 
vise of  all  the  residue  of  his  real  estates  whatsoever  and  where- 
soever to  his  wife  her  heirs  and  assigns,  and  after  certain  pecu- 
niary legacies,  added,  "  as  to  all  the  rest,  residue,  and  remain- 
der of  his  estates,  book  debts,  bills,  bonds,  mortgages,  and  other 
securities  for  money"  he  bequeathed  the  same  to  his  wife.  The 
question  ■  was,  whether  mortgages  in  fee  passed  to  the  wife,  or 
whether  the  heir  at  law  was  a  necessary  party  to  the  conveyance 
of  them.  Sir  John  Leach,  V.  C,  is  reported  to  have  given  judg- 
ment in  the  following  words  ;  "  It  may  be  that  the  mortgaged 
fee  will  not  pass  to  the  wife,  by  the  residuary  devise  of  the  free- 
hold estate,  because,  having  no  mortgage  for  years,  the  subse- 
quent gift  of  mortgages  to  the  wife  marks  this  testator's  intention 
that  it  should  not  pass  by  that  devise.  But  if  this  be  so,  I  am  of 
opinion,  that  the  mortgaged  fee  will  pass  to  the  wife,  by  the 
subsequent  gift  of  mortgages  and  other  securities  for  money, 
though  coupled  with  personal  property.  In  substance,  money, 
secured  by  a  mortgagee  in  fee,  is  personal  property,  and  a  gift  of 
a  mortgage  security  for  money,  is  a  gift  of  all  the  testator's 
interest  in  the  money  and  security,  and  will  therefore  pass  the 
fee."]  (c) 

140.  Various  opinions  have  been  entertained,  within  these  few 
years,  respecting  the  question,  whether  a  general  devise  passes 
lands  whereof  the  devisor  is  only  mortgagee  or  trustee.  In  a  case 
before  Lord  Rosslyn  in  1800,  it  was  contended  that  general 
words  did  not  pass  an  estate  held  in  trust  for  another,  unless 
there  appeared  to  be  an  intention  that  it  should  pass  ;  to  which 

(a)  3  V.  &  Bea.  45.    Ante,  s.  98. 

(6)  Clarke  v.  Abbot,  2  Ab.  Eq.  606;    Woodhouse  v.  Meredith,  1  Mer.  450.    Martin  v.  Mow- 
lin,  2  Burr.  977,  and  1  Dow,  N.  S.  13. 
(c)  1  Mad.  &  Geld.  371.    See  also  Mather  v.  Thomas,  10  Bing,  44. 
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his  Lordship  said,  that  was  certainly  the  understanding;  but 
perhaps  the  most  convenient  rule  would  have  been  the  reverse, 
as  it  might  be  more  easy  to  find  a  devisee  than  an  heir. 
203  *     *  Lord  Eedesdale,  who  was  then  Attorney-General,  sug- 
gested, as  amicus  curice,  that  the  rule,  that  an  estate  held 
in  trust  should  pass  by  a  general  devise,  would  not  be  the  most 
convenient,  from  the  frequent  instances  of  estates  tail  created  by 
-  general  words,  in  consequence  of  which  the  legal  estate  might 
get  into  an  infant,  fettered  with  an  entail,  (a) 

141.  In  a  subsequent  case,  the  Master  of  the  Rolls,  Sir  W. 
Grant,  having  determined  that  an  estate  held  in  trust  passed  by 
the  general  words  of  a  will ;  on  an  appeal  to  Lord  Eldon,  he  said, 
"  I  am  disposed  in  this  cause  to  concur  with  the  opinion  of  the 
Master  of  the  Rolls,  meaning  rather  to  state  my  judgment  that 
the  rule  is  not,  that  in  every  case  where  general  words  are  used, 
the  property  shall  or  shall  not  pass ;  but  that  in  each  case  you 
must  look  at  every  part  of  the  will  for  the  intention  with  regard 
to  such  property.  I  do  not  know  in  experience  any  case,  in  which 
the  proposition  is  laid  down  so  strong,  one  way  or  the  other,  as 
it  was  laid  down  in  the  Attorney- General  v.  Buller.  I  know  no 
case  which  states  as  the  rule,  that  trust  estates  shall  not  pass, 
unless  the  intention  that  they  should  pass  appears ;  and  I  incline 
to  think- they  will  pass,  unless  I  can  collect  from  expressions  in 
the  will,  or  purposes  or  objects  of  the  testator,  that  he  did  not 
mean  they  should  pass.  In  this  case,  there  is  no  circumstance, 
except  one,  that  I  shall  observe  upon,  denoting  any  special  inten- 
tion. It  is  the  case  of  a  dry  trust,  all  the  debts  and  legacies 
being  long  paid,  as  I  now  understand.  There  was  therefore  a 
pure  legal  estate  in  the  testator,  nothing  remaining  to  be  done  but 
to  re-convey.  There  is  no  one  circumstance  in  this  will  to  'cut 
down  the  general  effect,  upon  any  notion  of  intention,  unless  it 
can  be  said,  that  where  he  meant  to  creat  a  trust,  viz.  as  to  the 
personal  estate,  he  joins  another  person  with  his  wife,  giving  the 
real  estate  to  her  alone ;  but  that  is  too  thin  an  evidence  of  in- 
tention, to  afford  much  inference.  (&) 

The  result  is  this :  a  will  containing  words  large  enough,  and 
no  expression  in  it  authorizing  a  narrower  construction  than  the 

(a)  1  Inst.  205,  a.  n.    Att.-Gen.  v.  Buller,  5  Ves.  339. 

(6)  Braybrooke  v.  Inskip,  8  Ves.  417.     Eoe  v.  Keade,  8  Term  E.  118.    1  Sand.  Uses,.  296. 
ed.  3. 
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general  legal  construction,  nor  any  such  disposition  of  the  estate 
as  is  unlikely  for  a  testator  to  make,  of  any  property  not  in  the 
strictest  sense  his,  as  complicated  limitations ;  nor  any  purpose 
at  all  inconsistent  with  as  probable  an  intention  to  vest  it  in  his 
wife  as  devisee,  as  to  let  it  descend.  I  know  of  no  case  in  which 
a  mere  devise  in  these  general  terms,  without  more,  where 
the  *  question  of  intention  cannot  be  embarrassed  by  any  *  204 
reasoning  upon  the  purpose  or  objects,  or  the  person  of  the 
devisee,  has  been  held  not  to  pass  the  trust  estate.  If  there  was 
any  such  case,  I  would  abide  by  it ;  but  I  do  not  feel  strong 
enough  upon  authority  or  reasoning  to  dissent  from  the  decision 
of  the  Master  of  the  Kolls.f 

142.  Lands  which  are  in  mortgage,  and  whereof  the  devisor 
has  only  the  equity  of  redemption,  will  pass  by  the  same  words 


[t  Where,  therefore,  a  general  devise  of  real  estates  is  for  purposes  applicable  only 
to  that  which  is  the  testator's  absolute  property,  and  inconsistent  with  ownership  in 
another  person,  there  trust  and  mortgage  estates  will  not  pass.  Of  this  species  of 
inconsistent  disposition  is  a  residuary  devise  of  real  estate  charged  with  the  pay- 
ment of  debts.  Duke  of  Leeds  v.  Munday,  3  Ves.  348 ;  Roe  v.  Reade,  8  T.  R.  118  ; 
Ex  parte  Morgan,  10  Ves.  101  ;  Attorney-General  v.  "Vigor,  8  Ves.  273  ;  Silvester  v. 
Jarman,  10  Price,  78.  Or  where  the  real  estate  is  devised  in  settlement;  Thompson 
v.  Grant,  4  Mad.  438  ;  Galliers  v.  Moss,  9  B.  &  Cr.  267 ;  In  re  Horsfall,  1  M'Clel.  & 
Yo.  292 ;  but  a  residuary  devise  of  real  estate  to  several  as  tenants  in  common  in 
fee,  was  held  not  to  be  incompatible  with  an  intention  to  pass  the  mortgage  estate. 
Ex  parte  Whitacre.  At  the  Rolls,  July  22,  1807  ;  1  Sand.  U.  and  T.  285.  In  Mather 
v.  Thomas,  10  Bing.  44,  the  mortgaged  estate  was  held  to  pass  under  the  words  secur- 
ities for  money,  in  a  residuary  devise  to  trustees ;  the  trusts  of  the  residuary  dispo- 
sition being  to  one  for  life,  and  after  his  decease  to  be  divided  unto  and  among  his 
children.  And  in  Wall  u.  Bright,  1  Jac.  &  W.  494,  an  estate  which  the  testator  had 
contracted  to  sell,  was  held  by  Sir  T.  Plumer,  M.  R.,  to  pass  under  a  general  devise 
of  real  and  personal  estate  to  trustees  in  trust  to  sell.  It  was,  however,  admitted  by 
the  Court  that  a  bare  trust  estate  would  not  have  passed  by  the  devise  in  question  ; 
the  purpose  of  conversion  necessarily  excluding  from  the  general  devise  the  intention 
of  comprehending  such  an  estate.] 

1  The  power  of  a  trustee,  to  devise  trust  estates,  has  been  questioned  of  late.  But 
in  the  recent  case  of  Titley  v.  Wolstenholme,  7  Beav.  425,  a  devise  of  trust  estates 
was  sustained  by  Lord  Langdale  ;  who  relied  somewhat,  however,  upon  the  word  assigns, 
in  the  limitation  of  the  estate.  See  ante,  tit.  12,  ch.  2,  §  9,  note,  and  the  authorities 
there  cited.  See  also,  Lindsell  v.  Thacher,  12  Sim.  178;  Sharpe  v.  Sharpe,  12  Jur. 
598;  17  Law  J.  384,  Chan.  ;•  Jackson  a.  Delancey,  13  Johns.  537,  554-559,  where  the 
cases  are  reviewed  by  Chancellor  Kent. 

But  a  devise  of  all  real  estate  whatsoever,-  charged  with  £50,  hat  been  held  not  to 
carry  a  trust  estate;  Rackham  v.  Siddall,  12  Jur.  640. 
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as  lands  not  mortgaged ;  because  a  mortgage  is  only  considered 
as  a  pledge  for  securing  the  repayment  of  a  debt,  and  the  lands 
remain  in  the  mortgagor,  for  every  other  purpose,  (a)1 

(a)  Philips  v.  Hele,  1  Rep.  in  CM.  101. 
1  See,  as  to  this  point,  ante,  tit.  15,  ch.  2,  §  1,  note. 
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CHAP.  XI. 


CONSTRUCTION — WHAT   WORDS   CREATE   AN   ESTATE   IN   FEE   SIMPLE. 


Sect.     2.  Words  showing  an  Intention 
to  give  the  whole  Interest. 
18.   Words  of  Reference. 
20.  Effect    of  an    Introductory 

Clause. 
25.  The  word  Estate. 
39.  Testamentary  Estate. 
41.  All  my  Real  Property. 
45.  Right,  Title,  and  Interest. 
48.  All  the  Rest  and  Residue  of 
my  Estate. 
Whatever    else    I  liave    not 

disposed  of. 
Remainder  and' Reversion. 


55. 


57. 


Sect.  60.  Devise  on  Condition  of  pay- 
ing a  Sum  of  Money. 

65.  Or  charged  with  Debts  and 
Legacies. 

72.  Or  with  a  perpetual  Annual 
Payment. 

76.  Or  for  the  Life  of  a  Third 
Person. 

84.  A  Devise  with  a  Limitation 
over. 

88.  Devise  to  Trustees  for  Pur- 
poses requiring  a  Fee. 

92.  What  words  pass  the  whole 
Interest  in  a  Chattel. 


Section  1.  With  respect  to  the  words  that  are  necessary  to 
denote  the  nature  of  the  estate  or  interest  intended  to  be  given 
by  the  testator  to  the  devisee,  the  Courts,  both  of  law  and  equity, 
in  conformity  to  the  general  rules  of  construction  already  stated, 
do  not  require  in  a  devise  those  legal  and  technical  words  which, 
in  a  deed,  are  deemed  absolutely  necessary  to  the  creation  of 
particular  estates  ;  but  will  carry  the  intention  of  the  testator  into 
effect,  if  sufficiently  declared,  however  defective  the  language 
may  be.1 


1  It  is  abundantly  settled,  that  in  a  devise,  no  technical  words  are  necessary  to  con- 
vey a  fee ;  but  that  the  intention  of  the  testator,  as  collected  from  the  whole  will,  is  to 
govern,  unless  contrary  to  law.  The  following  are  among  the  more  recent  cases,  in 
which  this  rule  is  recognized  and  applied.  Jackson  v.  Babcock,  12  Johns,  389 ;  Baker  v. 
Briggs,  12  Pick.  27;  Spalding  v.  Huntington,  1  Day,  8;  Fox  v.  Phelps,  17  Wend. 
393 ;  20  Wend.  437  ;  Johnson  v.  Johnson,  1  Munf.  549 ;  Engle  v.  Burns,  5  Call,  463 ; 
Waring  v.  Middleton,  3  Desau.  249;  Saunders  v.  Mathowson,  11  Conn.  149;  Pinlay 
v.  King,  3  Pet.  346,  377  ;  Doe  v.  Turner,  2  D.  &  K.  398;  Morrison  v.  Semple,  6  Binn. 
97,  per  Tilghman,  C.  J.;  [Abbott  v.  The  Essex  Co.  18  How.  TJ.  S.  202;  Deering  v. 
Adams,  37  Maine,  (2  Heath,)  264 ;  Pratt  v.  Leadbetter,  38  Maine,  (3  Heath,)  9 ;  Fewell 
v.  Pewell,  6  Rich.  Eq.  (S.  C.)  138.] 
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2.  Upon  this  principle  it  has  been  long  established  that  the 
■word  "heirs  "  need  not  be  used  in  a  will  to  create  an  estate  in  fee 
simple  ;  but  that  any  other  words,  sufficiently  showing  the  inten- 
tion of  a  testator  to  give  the  whole  of  his  interest  in  the  lands  to 
the  devisee,  will  have  the  same  effect,  (a) 1 

3.  Thus,  it  was  resolved,  so  early  as  in  the  reign  of  King  Ed- 

ward III.,  that  a  devise  to  a  man,  in  perpetuumi  gave  him 
208*     an  *  estate  in  fee.     It  is  the  same  where  the  devise  is  to  a 

person  "in  fee  simple."  So  of  a  devise  to  a  man  and 
"  his  successors,"  that  word  being  deemed  equivalant  to  "  heirs," 
for  hceres  succedit  patri.  (b) 2 

4.  It  is  said  by  Perkins,  section  557,  that  if  lands  be  devised  to 
J.  S.  "  to  hold  to  him  and  his  assigns,"  he  will  take  an  estate  in  fee 
simple ;  but  this  is  denied  by  Lord  Coke,  who  says,  if  a  devise 
be  to  a  man  and  his  assigns,  without  saying  forever,  the  devi- 
see has  but  an  estate  for  life,  (c) 

5.  Lord  Coke  also  says,  a  devise  to  A,  et  sanguini  suo,  passes 
a  fee,  for  the  blood  runs  through  the  collateral,  as  well  as  the 

(a)  1  P.  ffms.  77.       (6)  Bro.  Ab.  Devise,  pi.  33.    1  Inst.  9  b.  .1  Kep.  85  b.       (c)  1  Inst.  9  b. 


1  In  the  States  of  Maine,  New  Hampshire,  Massachusetts,  Vermont,  Pennsylvania,  North 
Carolina,  South  Carolina,  Ohio,  Michigan,  Tennessee,  Indiana,  Missouri,  and  Mississippi, 
it  is  provided,  by  statutes,  that  a  devise,  without  any  words  of  limitation,  shall  be  under- 
stood to  convey  all  the  estate  and  interest  which  the  testator  had  in  the  property  de 
vised,  unless  a  different  intention  should  be  clearly  manifest  upon  the  face  of  the  will 
See  Maine  Rev.  St.  1840,  ch.  92,  §  26 ;  Mass.  Rev.  St.  1836,  ch.  62,  $  4  5  N.  Hamp.  Rev. 
St.  1842,  ch.  156,  §  4;  Penn.  Dunl.  Dig.  p.  572;  N.  Car.  Rev.  St.  1837,  ch.  122,  §  10 
S.  Car.  St.  at  Large,  Vol.  VI.  p.  237 ;  Ohio,  Rev.  St.  1841,  ch.  129,  §  49  ;  Mich.  Rev. 
St.  1846,  ch.  68,  §  2 ;  Tenn.  C.  &  N.  Dig.  p.  707  ;  Ind.  Rev.  St.  1843,  ch.  30,  §  5  ;  Misso 
Rev.  St.  1845,  ch.  36,  §  47 ;  Missi.  Rev.  St.  1840,  ch.  34,  §  23 ;  Verm.  Rev.  St.  1839 
ch.  45,  §  3. 

A  similar  rule  exists,  in  regard  to  conveyances  in  general,  in  the  statutes  of  New 
York,  Virginia,  Kentucky,  Georgia,  Alabama,  and  Arkansas.  See  ante,  tit.  32,  ch.  22, 
§  1,  note. 

And  such  is  now  the  law  in  England,  by  Stat.  1  Vict.  c.  26,  §  28.  [A  testator  do- 
vised  to  his  "daughter  and  her  legal  heirs,"  certain  real  estate,  but  added  an  "express 
condition,"  that  she  should  not  dispose  of  the  same,  nor  join  her  husband  in  any  con- 
veyance thereof,  but  that  during  her  life  it  should  remain  inalienable.  Held,  that  the 
daughter  took  an  estate  in  fee,  the  restraint  upon  alienation  being  void.  Walker  v. 
Vincent,  19  Penn.  (7  Harris,)  369.  See  also  Culin's  Appeal,  20  lb.  243;  Cook  v. 
Walker,  15  Geo.  457.] 

2  Though  the  word  "heirsn  is  unnecessary,  in  a  will,  yet,  to  give  a  fee,  there  must, 
at  common  law,  be  something  more  than  a  mere  devise  of  the  land.  Franklin  v.  Har- 
ter,  7  Blackf.  488. 
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lineal  line ;  but  a  devise  to  a  man,  et  semini  sno,  only  gives  him 
an  estate  tail,  (a) 

6.  The  same  author  says,  a  devise  to  a  person,  "  to  give  and 
sell,"  passes  an  estate  in  fee  simple  ;  and  this  doctrine  has  been 
confirmed  by  several  determinations.  Thus,  where  a  person  de- 
vised lands  to  A,  "  to  give,  sell,  and  do  therewith  at  his  will  and 
pleasure,"  it  was  held  that  the  devisee  took  an  estate  in  fee 
simple.1  And  in  another  case,  where  a  man  devised  lands  to  his 
wife,  "  to  dispose  and  employ  them  on  her  and  his  son,  at  her  will 
and  pleasure,"  it  was  held,  that  she  took  an  estate  in  fee.  (b) 

7.  Where  a  person,  seised  of  a  house  and  lands,  leased  them 
for  ninety-nine  years,  and  then  made  his  will,  by  which  he  de- 
vised to  B.  his  house  and  all  his  lands  for  ninety-nine  years, 
and  then  added  these  words  :  —  "  The  said  B.  to  have  all  my  in- 
heritance, if  the  law  will  allow,"  it  was  held,  that  B.  took  a 
fee. (c) 

8.  Where  A,  seised  of  lands  in  W.,  devised  them  to  his  son 
B  for  his  life,  "  and  then  to  remain  to  C,  the  son  of  B,  except  B 
purchased  another  house,  with  so  much  land  as  in  W.  for  C, 
and  then  B  should  sell  the  lands  in  W.  as  his  own."  It  was 
held  that  C  took  a  fee  in  the  lands  in  W.,  as  B  did  not  make 
any  purchase  of  any  other  lands ;  for  the  word  purchase  im- 
ported, in  common  parlance,  an  absolute  purchase  in  fee.  (d) 

9.  A  person  devised  in  these  words :  —  "I  give  my  house  in 
Broad-street  to  M.  T.,  for  her  own  use,  to  give  away  at  her  death 
to  whom  she  pleases."  Lord  Hardwicke  held,  that  an  estate  in 
fee  passed,  (e) 

(a)  Idem. 

(6)  Idem.  (16  Johns.  588.)  Bro.  Ab.  Devise,  pi.  39.  Moor,  57.  (Doughty  v.  Brown,  4 
Yeates,  179.  Jackson  v.  Coleman,  2  Johns.  391.  Den  v.  Humphreys,  1  Harr.  25.  Moore  v. 
Webb,  2  B.  Monr.  282.  Dice  u.  Sheffer,  3  W.  &  S.  419.  Barnard  v.  Bailey,  2  Harr.  56.. 
Culbertson  v.  Duly,  7  W.  &  S.  195.    Shermer  v.  Shermer,  1  Wash.  343.    Wythe,  E.  6.) 

(c)  Widlake  v.  Harding,  Hob.  2.     S.  C.  Moor,  837.     Godb.  207. 

(d)  Green  v.  Armsteed,  Hob.  65.    (Stoever  v.  Stoever,  9  S.  &  E.  434.) 

(e)  Timewell  v.  Perkins,  2  Atk.  102. 


1  The  rule  is,  that  where  an  estate  is  given  to  a  person  generally,  or  indefinitely,  with- 
a  power  of  disposition,  it  carries  a  fee  ;  and  the  only  exception  is  where  the  testator 
gives  to  the  first  taker  an  estate  for  life  only,  by  certain  and  express  words,  and  annexes 
to  it  a  power  of  disposal.  Jackson  v.  Robins,  16  Johns.  537,  588,  per  Kent,  C. ;  Arm- 
strong v.  Armstrong,  3  Am.  Law  Journ.  49,  N.  S.  See  infra,  ch.  13, §  5  ;  [Haralson. 
v.  Redd,  15  Geo.  148 ;  Cook  v.  Walker,  lb.  457.] 

vol.  in.  23 
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10.  The  words  "freely  to  be  enjoyed"  have  been  held  to 
pass  an  estate  in  fee ;  as  where,  after  an  introductory  clause, 
showing  an  intention  to  dispose  of  his  whole  estate,  a  person 

gave  to  his  sons,  T.  M.  and  R.  M.  all  his  lands  and  tene- 
209*    ments,  *" freely  to  be  enjoyed  and  possessed  alike;"  it 

was  held  that  a  fee  passed.  But  in  a  modern  case,  these 
words  were  not  allowed  to  have  so  extensive  an  effect,  (a)  f  1 

11.  In  another  modern  case,  it  was  held,  that  a  devise  to  the 
testator's  wife  of  "  all  his  property,  both  personal  and  real,  for- 
ever," passed  the  fee  in  the  real  estate ;  and  that  the  devisor's 
intent  to  use  those  words  in  a  more  restricted  sense,  was  not 
shown  by  a  subsequent  clause  of  the  will,  whereby  he  gave  an 
additional  annuity,  after  the  decease  of  his  wife,  to  a  person  to 
whom  he  had  before  given  a  smaller  annuity,  preceding  the  de- 
vise to  tHe  wife,  (b) 

12.  A  person  devised  to  Agnes  Pearson,  who  was  his  heir  at 
law,  for  and  during  her  life,  "  to  be  enjoyed  by  her  without  moles- 
tation, and  after  her  death  to  her  lawful  issue,  and  if  she  should 
have  no  issue,  that  she  should  have  power  to  dispose  thereof  at 
her  will  and  pl'easure."  The  Court  was  of  opinion,  that  Agnes 
took  an  estate  in  fee  simple,  as  the  contingent  remainder  to  the 
issue  never  vested ;  for  the  testator,  by  giving  her  power  to  dis- 

(a)  Loveaores  v.  BJight,  Cowp.  352.  Goodright  v.  Barrou,  11  East,  220.  (Willis  v.  Buoher, 
3  Wash.  369.) 

(4)  Doe  v.  Eoper,  11  East,  618.  (Morrison  v.  Semple,  6  Binn.  94.  Jackson  i>.  Housel,  17 
Johns.  281.) 


t  [The  case  of  Loveacres  v.  Blight  is  distinguishable  from  that  of  Goodright  v. 
Barron,  referred  to  by  our  author.  In  the  former,  the  testator  by  his  will  charged  the 
estate  in  question  with  an  annuity  to  his  wife  for  her  life,  and  with  as  much  woodcraft 
thereout  as  she  might  have  need  of;  so  that  "freely  to  be  enjoyed  and  possessed" 
could  not,  as  Lord  Mansfield  observed,  mean  free  from  incumbrances,  but  must  mean 
free  from  all  limitations ;  that  is,  the  absolute  property  in  the  estate.  In  Goodright  v. 
Ban-on  there  was  no  charge  upon  the  estate  ;  and  the  expression  "  freely  to  be  possessed 
and  enjoyed,"  being  ambiguous,  might  mean  free  from  incumbrances;  and;  therefore, 
they  were  held  not  to  furnish  a  sufficient  indication  of  intention  to  take  the  case  out  of 
the  general  rule  of  construction,  established  by  Denn  v.  Gaskin,  and  other  cases,  cited 
in  a  subsequent  chapter.  See  also  Oates  v.  Brydon,  3  Burr.  1895,  as  to  the  general 
rule.] 

1  See  the  comment  of  Mr.  Just.  Story  on  these  two  cases,  in  Wright  v.  Denn,  10 
Wheat.  243,  244.  See  also  Doe  v.  Roberts,  11  Ad.  &  El.  1000 ;  infra,  $  51,  note  ;  post, 
ch.  13,  §  5,  note. 
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pose  thereof  at  her  will  and  pleasure,  in  case  she  had  no  issue, 
had  given  her  a  fee  simple,  (a) 

13.  A  devise  "for  the  benefit  of  children  during1  their  minority '," 
without  any  further  disposition,  has  been  held  in  some  cases  to 
give  such  children  an  estate  in  fee  simple. 

14.  A  person  devised  the  residue  of  his  real  and  personal  estate 
to  trustees,  their  heirs,  executors,  and  administrators,  "  in  trust 
to  pay  and  apply  the  produce  and  interest  thereof  for  the  main- 
tenance and  benefit  of  such  of  his  grandchildren  by  his  only 
daughter  N.  as  should  be  living  at  the  time  of  his  decease,  until 
his  said  grandchildren  should  attain  the  age  of  twenty-one  years 
or  be  married ; "  and  made  no  further  disposition  of  his 

*  estate,  but  only  directed  that  if  all  his  trustees  should     *  210 
die,  his  son-in-law  N.,the  husband  of  his  daughter,  should 
be  a  trustee,  (b) 

Lord  Macclesfield  said,  the  intention  was  most  plain,  that  the 
grandchildren  should  have  the  surplus  both  of  the  real  and  per- 
sonal estate,  after  the  age  of  twenty-one,  for  it  could  not  be  im- 
agined that  the  testator  should  show  a  concern  for  his  grand- 
children, when  they  did  not  want  it,  and  leave  off  that  care  at 
the  only  time  when  they  could  be  supposed  to  stand  in  need  of 
it,  namely,  when  they  came  of  age,  and  were  marriageable.  Be- 
sides, it  was  plain  the  testator  gave  all  from  the  heir  at  law,  by 
vesting  the  whole  estate  in  fee,  as  well  as  the  legal  property  of 
the  personal  estate,  in  trustees  ;  which  would  not  have  been  done 
had  anything  been  intended  to  remain  to  the  daughter  and 
heir ;  not  only  the  interest  but  the  produce  of  the  real  and  per- 
sonal estate  was  to  be  applied  by  such  trustees  ;  and  to  help  this 
plain  intention  of  the  testator,  the  word  produce  should  be  taken 
in  the  larger  sense,  and  then  it  would  signify  whatever  the  estate 
would  yield,  by  sale  or  otherwise ;  and  this  case  was  the  stronger, 
in  regard  the  son-in-law  was  to  be  a  trustee,  in  case  the  other 
trustees  should  all  die;  but  it  could  not  be  intended  that  the 
son-in-law  should  be  a  trustee  for  himself,  or  for  what  himself 
would  be  entitled  to,  should  it  come  to  his  wife. 

It  is  reported  in  Atkyns,  that  Lord  Hardwicke  said,  he  could 

{a)  Goodtifle  v.  Otway,  2  Wils.  6.     Vide  Tomlinson  v.  Dighton,  infra,  c.  13. 
Ifi)  Newland  v.  Shephard,  2  P.  Wins.  194. 
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see  no  reason  to  approve  of  this  case.     It  has,  however,  been 
admitted  as  an  authority  in  the  following  one.  (a) 

15.  G.  P.  devised  all  the  rest,  residue,  and  remainder  of  his 
real  and  personal  estate  to  two  trustees,  "  in  trust  for  his  younger 
son  G.,  till  he  attained  twenty-one,  and  then  the  trust  was  to 
cease."  (b) 

Lord  Henly,  after  taking  time  for  consideration,  delivered  his 
opinion,  that  G.  was  intended  to  have  the  whole  beneficial  inter- 
est in  the  residue  of  the  real  and  personal  estate ;  and  that  the 
trust  was  to  continue  only  during  his  minority ;  that  it  was  the 
same  as  if  the  testator  had  said, — "  I  give  the  estate  to  trustees, 
in  trust  for  G.  till  he  attain  twenty-one,  and  then  to  G.  and  his 
heirs;"  and  that  Shephard  v.  Newland  was  a  much  stronger 
case,  (c) 

16.  A  devise  to  trustees  in  fee,  "  in  trust  for  A.  B."  without 
any  words  of  limitation,  has  been  held  to  pass  the  whole  bene- 
ficial interest,  or  fee  simple,  to  A.  B. 

17.  Upon  a  case  sent  out  of  Chancery,  for  the  opinion 
211  *  of  the  *  Court  of  K.  B.,  the  facts  were :  A  person  had 
devised  to  trustees  and  their  heirs  a  certain  estate,  in  trust 
for  Joan,  the  wife  of  John  Pippet,  and  James  her  son ;  one  moiety 
of  the  profits  to  be  applied  by  the  trustees  to  the  separate  use  of 
the  said  Joan,  and  the  other  moiety  to  be  laid  up,  or  otherwise 
improved,  till  the  said  James  should  arrive  at  his  age  of  twenty- 
one  years.  And  his  will  was,  that  if  the  said  Joan  should  die 
during  the  minority  of  the  said  James,  the  trustees  should  lay  up 
the  increase  and  profits  of  the  mother's  moiety,  for  the  benefit  of 
her  son ;  and  after  the  decease  of  the  said  Joan,  should  permit 
and  suffer  the  said  James  to  enter  upon  and  enjoy  the  whole,  as 
soon  as  he  attained  the  age  of  twenty-one  years,  (d) 

It  was  insisted,  that  James  took  only  an  estate  for  life,  because 
no  words  of  inheritance  were  added  to  the  devise  to  him.  That 
the  argument  drawn  from  the  cases  in  Peere  Williams  and 
Ambler,  that  the  beneficial  interest  which  the  devisee  took  was 
co-extensive  with  the  legal  interest  devised  to  the  trustees,  was 

(a)  3  Atk.  316.  <fi)  Peat  v.  Powell,  Amb.  387.    1  Eden,  479.    Supra,  eh.  10,  s.  23. 

(c)  Doe  v.  Roper,  11  East,  518,    Doe  v.  Clayton,  8  East,  141. 

(d)  Challenger  ».  Sheppard,  8  Term  K.  597.  (See  2  Pow.  Dev.  407-409,  by  Jarman, 
where  this  case  is  commented  on.) 
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untenable,  because  it  tended  to  show,  that  in  all  cases,  where  an 
estate  was  given  to  trustees  and  their  heirs,  in  trust,  the  cestui 
que  trust  must  take  a  fee.  But  the  estate  of  the  cestui  que  trust 
was  not  to  be  measured  by  the  estate  devised  to  the  trustees,  and 
a  contrary  doctrine  had  at  all  times  prevailed,  namely,  that  the 
heir  at  law  takes  whatever  is  not  expressly  devised  away  from 
him. 

It  was  said  in  reply,  that  it  was  not  necessary  to  contend  that 
the  heir  at  law  would  take  whatever  was  not  devised  away  from 
him,  because  here  the  fee  was  expressly  given  to  the  trustees ; 
and  by  that  devise  the  testator  had  manifested  his  intention  that 
the  heir  at  law  should  not  take.  Then  if  the  estate  did  not  de- 
scend to  the  heir  at  law,  the  question  was,  to  whom  it  was 
devised.  And  the  two  cases,  cited  from  Peere  Williams  (a)  and 
Ambler,  showed,  that  the  law  had  already  put  a  construction  on 
a  will  framed  like  the  present,  and  had  said  that  the  cestui  que 
trust  should  take  a  beneficial  interest  in  the  whole  that  was  de- 
vised to  the  trustees. 

The  Court  gave  no  opinion  when  the  case  was  argued,  but 
certified  that  John  Pippet  took  a  beneficial  interest  in  fee.1 

(aj  (Newland  v.  Shephard,  2  P.  Wins.  194.    See  2  Pow.  Dev.  409,  by  Jarman.) 


1  An  intention  to  give  a  fee  simple  has  also  been  inferred  from  the  words  used,  in 
the  following  cases.  "  To  my  wife  one  third  part  of  all  my  effects,  the  improvements 
excepted.  To  my  son  James  the  improvement  whereon  I  now  live."  Anon,  3  Dall. 
477.  A  devise  to  A,  "  and  if  he  shall  die  without  an  heir,"  then  over.  Lippett  v.  Hop- 
kins, 1  Gall.  454.  "  All  my  goods  and  effects,  both  real  and  personal?'  Ferguson  v. 
Zepp,  4  Wash.  645.  A  devise  to  A,  B  and  C,  "the  longest  liver  to  have  all."  Deve- 
nish  v.  Smith,  1  Har.  &  M'Hen.  148.  That  J.  G.  should  "  have  his  land."  Guthrie  v. 
Guthrie,  1  Call,  7.  The  word  "leasehold,"  where  the  intent  is  clear.  Saylor  v.  Kocher, 
3  W.  &  S.  163.  So,  "1  give  my  lands."  Smith  v.  Berry,  8  Ham.  365.  (But  see 
Wright  v.  Denn,  10  Wheat.  204.)  So,  I  "  give  and  bequeath  my  share  "  in  certain  lands. 
Paris  v.  Miller,  5  M.  &  S.  408.  [So,  "my  part  coming  from  the  estate  of  my  father." 
Peppard  v.  Deal,  9  Barr.  140.] 

So,  by  a  devise  to  trustees,  in  fee  "for  the  use  and  benefit  of  A.  B."  without  words 
of  limitation  to  the  latter ;  it  was  held  that  A.  B.  took  a  beneficial  interest  in  fee. 
17  Law  J.  400,  Chan. ;  Bass  v.  Scott,  2  Leigh,  356.  So,  where  a  devise  was  to  trustees 
in  fee  "  upon  trust  for  the  use  and  benefit  of  my  natural  Mustee  boys,  B.,  B.,  C,"  and 
others  named  in  the  will,  without  any  words  of  limitation  to  the  boys,  it  was  held  that 
they  took  the  beneficial  interest  in  fee.  Meoro  v.  CleghOrn,  12  Jur.  591  ;  in  which  the 
cases  of  Challenger  v.  Sheppard,  8  T.  E.  597,  and  Knight  v.  Selby,  3  Man.  &  Gr.  92  ; 
3  Scott,  N.  B.  409,  were  commented  on  and  followed.    So,  a  devise  of  wild  lands,  in 

23* 
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18.  The  quantity  of  estate  intended  to  be  given  by  a  devise 
may  be  described  either  by  express  words,  or  by  reference  to 

another  devise  in  the  same  will,  or  in  any  other  instru- 
212*    ment.     If  *  therefore  a  testator   devises   Blackacre    to  A 

and  his  heirs,  and  Whiteacre  to  B,  to  hold  in  the  same 
manner  as  A  holds  Blackacre,  B  will  take  an  estate  in  fee  sim- 
ple in  Whiteacre.  (a) 

19.  A  person  made  his  will  in  these  words  :  "  I  devise  to  my 
eldest  son  and  his  heirs  Blackacre  for  his  part.  Item,  I  devise 
to  my  second  son,  Whiteacre  for  his  part."  Adjudged,  that  the 
second  son  took  a  fee  ;  because  the  words  had  a  reference  to  the 
part  of  the  eldest  son.  (b) 

20.  Where  the  introductory  clause,  prefixed  to  a  devise,  shows 
that  the  testator  intended  to  depart  with  his  whole  interest,  the 
subsequent  words  will,  if  possible,  be  construed  so  as  to  pass  an 

(a)  Perk.  s.  561.     Vide  c.  13  ss.  10  &  11. 

(6)  1  Roll.  Rep.  369.    3  Bulst.  127.     [8  T.  R.  597.] 


Maine  and  Massachusetts,  carries  a  fee.  Russell  v.  Elden,  3  Shepl.  1 93 ;  Sargent  v. 
Towne,  10  Mass.  303.  And  see  Caldwell  v.  Ferguson,  2  Yeates,  250.  So,  by  a  devise 
to  his  wife,  of  "  half  his  plantation  for  life,"  and  to  one  nephew  "  two  thirds  of  the 
plantation  except  what  was  already  willed  to  his  wife,"  and  the  other  third  to  another 
nephew,  in  the  like  words ;  it  was  held,  that  'the  nephews  took  remainders  in  fee. 
French  v.  M'Bhenny,  2  Binn.  13.  And  see  Dunlop  v.  Crawford,  2  McCord,  Ch.  177. 
So,  a  devise  of  land,  with  a  manifested  expectation  that  the  devisee  should  receive  a 
title  from  the  government,  in  his  own  nam*  Lindsay  v.  McCormack,  2  A.  K.  Marsh. 
229.  So,  where  the  devise  was  "to  my  son  C.  and  his  heirs,  the  tract  of  land  called  A. 
Item.  To  my  son  C."  (without  limitation)  "  another  pareel  of  land  called  B.  Item. 
To  my  son  C.  and  his  heirs  the  tract  of  land  called  D. ;"  with  a  devise  over,  if  he 
should  die  within  age ;  it  was  held  that  he  took  a  fee  simple  in  the  tract  called  B. 
Hoxton  v.  Gardiner,  1  Har.  &  M'Hen.  437. 

Other  cases  of  the  like  construction,  upon  the  face  of  the  will  and  its  peculiar  lan- 
guage, are,  Packard  v.  Packard,  16  Pick.  191 ;  Baker  v.  Bridge,  12  Pick.  27;  Eliot  v. 
Carter,  12  Pick.  436  ;  Clafiinjp.  Perry,  12  Mass.  425  ;  M'Afee  v.  Gilmore,  4  N.  Hamp. 
391  ;  Everts  v.  Chittendon,  2  Day,  338 ;  Goodrich  v.  Lambert,  10  Conn.  448 ; 
Throop  v.  Williams,  5  Conn.  98  ;  Den  o.  Gifford,  4  Halst.  46  ;  Hill  v.  Hill,  5  G.  &  J. 
87  ;  Aspinall  v.  Andus,  7  Man.  &  Gr.  912  ;  [Reifsnyder  v.  Hunter,  19  Penn.  (7  Har- 
ris,) 41  ;  Wood  v.  Hills,  lb.  513  ;  Glenn  v.  Spry,  5  Md.  110.] 

The  word  "  moiety,"  which  is  generally  accompanied  by  the  word  "  half-part,"  as 
synonymous  or  explanatory  of  its  force,  carries  with  it  the  signification  of  the  part  or 
interes/ which  the  party  takes  in  any  subject-matter;  so  that  when  a  man  devises 
"  Ms  moiety"  he  devises  his  half-part  or  interest  which  he  has  in  the  thing  devised. 
Therefore,  a  devise  to  B.  of  "  my  moiety  of  the  house  he  now  lives  in,"  was  held  to  give 
the  devisee  a  fee  simple.    Doe  v.  Eawcett,  3  Man.  Gr.  &  Sc.  274,  283. 
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estate  in  fee,  and  to  prevent  an  intestacy  as  to  any  part  of  the 
testator's  property.1 

21.  A  cestui  que  trust  in  fee  of  a  copyhold  estate,  made  his 
will  in  these  words :  "  All  the  estate  I  have  I  intend  to  settle  in  this 
manner,  viz. :  my  estate  at  Kirby  Hall  I  give  to  my  dear  brother, 
and  after  his  decease  my  desire  is  that  it  should  be  disposed  of 
to  Mr.  W.  Tuffnell."  (a) 

Lord  Hardwicke. — "  I  think  the  inheritance  passes.  All  cases 
of  this  nature  depend  on  the  circumstances  attending  them ;  and 
in  my  opinion,  the  introductory  clause  of  this  will  is  decisive. 
He  mentioned  his  intent  to  settle  his  estate,  from  whence  it  is 
plain  that  he  proposed  making  an  absolute  disposition  of  the 
premises,  which  could  not  be,  were  the  devisee  to  have  but  an 
estate  for  life." 

22.  A  testator  began  his  will  in  these  words :  "As  touching 
my  worldly  estate,  wherewith  it  has  pleased  God  to  bless  me,  I 
give,  devise,  and  dispose  of  the  same  in  the  following  manner." 
He  then  gave  to  his  mother  all  his  estate  at  N.  with  all  his  goods 
and  chattels,  as  they  then  stood,  for  her  natural  life ;  and  to  his 
nephew  T.  D.  after  her  death,  if  he  would  but  change  his  name : 
if  he  did  not,  then  he  gave  him  only  £20  a  year,  to  be  paid  to 
him  for  his  life,  out  of  N.  close  and  the  farm  held  at  E.  which  he 
gave  her,  upon  his  nephew's  refusing  to  change  his  name,  and  to 
her  and  her  heirs  for  ever,  (b) 

It  was  decreed  by  Lord  Talbot  that  the  nephew  took  an  estate 
in  fee,  for  the  intent  plainly  appeared  to  pass  the  inheritance. 
The  determination  however  in  this  case  was  not  founded  en- 
tirely on  the  force  of  the  introductory  clause. 

23.  [In  the  recent  case  of  Wilce  v.  Wilce,  the  intro- 
ductory *  words  expressing  an  intention  to  dispose  of  all    *  213 
the  testator's  worldly  property,  coupled  with  a  residuary 

(a)  Tuffnell  v.  Page,  MS.  E.  2  Atk.  37.    (Winchester  v.  Tilghman,  1  Har.  &  M'Hen.  452.) 
(6)  Ibbetson  v.  Beckwith,  Forr.  R.  157.    (Supra,  oh.  9,  §  7.    Kennon  v.  M'Eoberts,  1 

Wash.  96.    Watson  u.  Powell,  3  Call,  265.    Davies  v.  Miller,  1  Call,  127.    Lamberts.  Paine, 

3  Cranch,  131.) 


1  See  supra,  ch.  9,  §  7,  note.  Infra,  §  81.  But  such  introductory  clause  will  not 
carry  an  estate  that  is  clearly  omitted.  Busby  v.  Busby,  1  Dall.  226 ;  [Peppard  v. 
Deal,  9  Barr.  140;  Wood  v.  Hills,  19  Penn.  (7  Harris,  513) ;  McCullough  v.  Gilmore, 
11  lb.  370  ;  Moon  v.  Moon,  2  Strobh.  Eq.  327.] 
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disposition  of  all  the  rest  of  the  testator's  worldly  goods,  &c, 
"  and  every  thing  else  he  died  possessed  of,"  to  his  son  George, 
were  held  to  give  him  the  fee  in  lands  of  the  testator  not  specifi- 
cally devised.]  (a) 

24.  In  some  modern  cases,  the  courts  have  refused,  in  the  con- 
struction of  a  will,  to  connect  the  introductory  clause  with  that 
which  contained  the  devise.  (5)f 

25.  As  the  word  "estate  "  signifies  the  entire  interest  which  the 
tenant  has  in  a  real  hereditament,  it  follows  that  where  a  man 
grants  "  all  his  estate  "  in  Dale  to  A  and  his  heirs,  every  thing 
which  he  can  grant  will  pass  thereby;  and  it  has  long  been 
established,  by  analogy  from  this  principle,  that  in  a  will,  the 
words  "  all  my  estate"  pass  a  fee  simple,  (c) x 

26.  A  person  devised  to  his  wife  his  "  whole  estate"  paying 
debts  and  legacies.     Adjudged,  that  the  wife  took  a  fee  by  the 

(o)  7  Bing.  664. 

(J)  Frogmorton  v.  Holyday,  infra,  §  85.    (Busby  v.  Busby,  1  Dall.  227.) 

(cj  Tit.  1,  „.  8.    1  Inst.  345,  a.    Kandall  v.  Tuohin,  6  Taunt.  410.     [8  Ves.  604.] 


[t  Doe  v.  Buckner,  6  Term  Rep.  610;  3  Ves.  &  B.  160,  164.  In  addition  to  the 
authorities  cited  by  the  author,  the  following  may  be  added  in  which  the  word  estate 
used  in  the  introductory  clause  in  the  will,  accompanied  with  the  usual  expression  of 
intention  to  dispose  of  the  testator's  worldly  estate  was  held  of  itself  not  sufficient  to 
enlarge  the  subsequent  devises  in  the  will  to  a  fee.  Loveacres  v.  Blight,  Cowp.  352-4; 
Denn-v.  Gaskin,  ib.  657;  Wright  u.  Russell,  cited  ib.  661;  Doe  v.  Allen,  8  T.  K. 
497,  503;  Goodright  v.  Barron,  11  East,  220;  Doe  v.  Eavell,  2  Crom.  &  Jer.  617; 
Doe  v.  Gwillim,  5  Bar.  &  Adol.  122.] 

1  The  word  "  estate "  seems  to  have  been  principally  or  wholly  relied  on,  in  the  fol- 
lowing cases,  as  evincing  the  testator's  intention  to  give  a  fee  simple.  Lambert  v. 
Paine,  3  Cranch,  97;  Campbell  v.  Carson,  12  S.  &  R.  54;  Brown  v.  Wood,  17  Mass. 
63;  Jackson  v.  Merrill,  6  Johns.  185;  Carr  v.  Jeannett,  2  M'Cord,  66;  Davies  v. 
Miller,  1  Call,  127  ;  Butler  v.  Little,  3  Greenl.  239  ;  Caldwell  v.  Ferguson,  2  Yeates, 
250;  Kellogg  v.  Blair,  6  Met.  322;  Godfrey  v.  Humphrey,  18  Pick.  537;  Allen  v. 
Hoyt,  5  Met.  324 ;  Josselyn  v.  Hutchinson,  8  Shepl.  339 ;  Wilkinson  v.  Chapman,  3 
Russ.  145  ;  Whaley  v.  Jenkins,  3  Desau.  80 ;  Hamilton  v.  Hodsdon,  11  Jur.  193  ;  Doe 
v.  Williams,  1  Exch.  R.  414 ;  17  Law  J.  51,  Exch. ;  Jackson  v.  Babcock,  12  Johns.  389 ; 
Tracy  v.  Kilborn,  3  Cush.  557  ;  [Leavitt  v.  Wooster,  14  N.  H.  550  ;  Pottow  v.  Ericker, 
5  Eng.  Law  and  Eq.  Rep.  443.] 

But  the  word  "-estate  "  does  not  always  and  of  necessity  include  real  property.  See 
Saunderson  v.  Dobson,  1  Exch.  R.  141  ;  Supra,  ch.  10,  §  69,  note. 

[The  word  "estate"  in  a  will,  applied  to  real  property,  may  express  either  the  quan- 
tity of  interest  devised,  or  designate  the  thing  devised,  or  both;  and  the  sense  in 
which  it  is  used  must  be  determined  from  the  will  itself.  Hart  v.  White,  26  Vt. 
(3Deane,)260.] 
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force* of  the  words,  "my  whole  estate ;  "  for  they  extended  to  his 
land,  according  to  the  common  parlance,  and  also  to  all  his  estate 
in  the  land,  (a) 

27.  A  person,  having  copyhold  estates  which  he  had  surren- 
dered to  the  use  of  his  will,  devised  in  these  words,  —  "All  other 
my  estate,  of  what  nature  soever,  I  give  to  my  wife  Joan,  whom  I 
make  my  executrix,  to  pay  my  debts  and  legacies  therewith." 
Resolved,  that  the  inheritance  passed,  (b) 

28.  In  a  case  which  has  been  already  stated,  it  was  held  that 
the  words,  "  all  other  my  estate,  real  and  personal"  passed  certain 
rents  of  which  he  was  seised,  and  all  his  estate  therein ;  for  all 
his  estate  was  a  description  of  his  fee.  (c) 

29.  A  person  devised  "  all  her  lands  and  estate  in  Upper  Cotes- 
by  with  all  their  appurtenances?  to  W.  E.  It  was  objected,  that 
only  an  estate  for  life  passed  in  these  lands  ;  for  where  a  man 
devises  his  land  and  estate  in  such  a  place,  it  describes  only  the 
thing  and  not  the  interest  in  it ;  and  the  words  in  Upper 
Catesby  *  did  nothing  but  point  out  the  locality  of  the  *  214 
thing ;  and  lands  and  estate  in  this  case  were  synony- 
mous, (d) 

Sir  J.  Jekyll  said,  the  case  of  Bridgewater  v.  Bolton  seemed 
to  have  settled  the  law  in  this  point,  it  being  a  resolution  given 
on  great  consideration,  in  which  Lord  Cowper,  when  of  counsel, 
discouraged  a  writ  of  error  in  Parliament.  And  Lord  Holt,  who 
pronounced  the  judgment  of  the  Court,  laid  it  down  as  a  rule, 
that  a  devise  of  all  one's  real  estate,  comprehended  not  only  the 
thing,  but  also  the  interest  in  it.  The  word  "  estate  "  naturally 
signified  the  interest  rather  than  the  subject,  and  its  primary 
signification  referred  thereto ;  and  though  the  devise  was  of  all 
her  land  and  estate  in  Upper  Catesby,  this  was  not  restrictive 
with  respect  to  the  estate  intended  to  pass  by  the  will,  but  only 
as  to  the  land ;  as,  if  the  testatrix  had  land  in  another  parish, 
suppose  for  instance  in  Lower  Catesby,  those  lands  in  Lower 
Catesby  could  not  have  passed  by  the  will ;  and  as  the  word 
"  estate  "  has  been  agreed  and  settled  to  convey  a  fee  in  a  will, 
it  would  be  dangerous  to  refine  upon  it,  for  then  none  could  give 

(a)  Johnson  v.  Kennan,  1  Roll.  Ab.  834.  (J)  Lane  v.  Hawkins,  2  Show.  328. 

(e)  Bridgewater  v.  Bolton,  c.  10. 

(d)  Barry  v.  Edgworth,  2  P.  Wms.  523. 
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any  opinion  thereupon ;  and  these  words  or  the  like  were  fre- 
quently made  use  of  in  wills ;  besides,  the  word  "  estate"  if  it 
did  not  pass  a  fee  in  the  present  case,  would  be  quite  void,  since 
the  devise  of  the  lands  did  before  of  itself  pass  an  estate  for  life  ; 
and  no  word  in  a  will  should  be  rejected,  that  could  have  any 
construction. 

30.  A  person  devised  in  the  following  words :  "  I  give  unto 
my  wife,  for  so  long  as  she  shall  live,  all  that  estate  I  bought  of 
Mr.  Mead,  with  its  apurtenances.  Item,  I  give  to  my  son 
Josiah  Gale,  part  of  that  estate  called  Southfield,  to  him  and  his 
heirs  for  ever.  Item,  I  give  to  my  son  Isaac  Gale,  the  other  part 
of  that  estate,  to  him  and  his  heirs  for  ever ;  but  if  either  of 
them  shall  die  without  issue,  the  survivor  shall  take  the  whole. 
Item,  I  give  to  my  son  Charles,  all  that  estate  I  bought  of  Mr. 
Mead,  after  the  death  of  my  wife."  The  question  was,  what  in- 
terest Charles  took  in  Mead's  estate,  (a) 

Lord  Hardwicke. — "  The  first  point  is,  whether  an  estate  for 
life  or  in  fee  passed  by  the  devise  of  that  estate  which  he  bought 
of  Mead ;  and  I  am  of  opinion  that  it  extends  as  well  to  a  gift 
of  the  thing  itself,  as  of  his  whole  interest  in  it.  So  have  been 
all  the  later  determinations,  upon  the  reason  that  «ien  are 
inopes  consilii  when  malting  their  wills,  which  was  the 
215  *  case  *  here :  for  this  will,  if  not  made  by  the  testator  him- 
self, was  certainly  made  by  some  very  unskilful  person. 
However,  his  intention  appears  to  dispose  of  his  whole  estate 
among  his  children.  In  all  the  modern  cases,  where  the  word 
"  estate  "  is  used,  it  has  been  held  to  pass  a  fee,  unless  there  be 
some  words  used  to  restrain  that  generality ;  for  estate  is  genus 
generalissimum,  as  held  by  Lord  Ch.  J.  Holt  in  the  case  of 
Bridgewater  v.  Bolton.  It  was  objected,  that  there  should  have 
been  the  word  my,  but  the  want  of  it  makes  no  difference,  for  the 
words,  all  the  estate  I  bought  of  Mead  are  fully  sufficient  to  carry 
as  well  the  whole  interest,  as  the  thing  itself.  It  was  next 
objected,  that  where  the  testator  gives  but  a  life  estate  to  his  wife, 
he  has  used  the  very  same  words ;  but  no  argument  can  thence 
be  drawn,  that  where  he  has  not  expressly  given  an  estate  for 
life,  he  did  not  mean  to  give  a  fee,  but  it  rather  turns  the  other 
way.     He  apprehended  those  words  might  give  a  fee,  and  has 

(a)  Bailis  v.  Gale,  MS.  Rep.  2  Vez.  48. 
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therefore  restrained  them,  in  his  wife's  case,  to  an  estate  for  life ; 
but  adds  no  restraint  where  he  meant  to  give  them  their  full 
scope.  But  what  weighs  most  in  all  those  cases  is,  that  the 
testator  is  making  a  division  of  his  whole  substance  among  his 
children,  and,  as  I  said  before,  presumed  to  be  inops  consilii, 
and  his  intent  therefore  shall  be  carried  into  execution.  This 
case  is  stronger  than  that  of  Ibbetson  v.  Beckwith,  whenee  arises 
another  answer  to  the  objection  of  his  having  the  word  "  estate," 
as  well  where  he  makes  a  devise  to  his  wife  for  life  only,  as  in 
that  in  question  ;  and  shall  therefore  not  be  presumed  to  intend 
different  interests,  viz.  the  incorrectness  of  the  will.  This  was 
given  as  an  answer  by  Lord  Talbot,  and  is  equally  so  upon  this 
will,  which  is  also  a  very  incorrect  one."  (a) 

31.  A  person  being  seised  in  fee  of  a  house  and  land  at  Bray- 
wick,  in  the  county  of  Berks,  devised  the  same  in  the  words 
following: — " I  give  and  bequeath  to  Mrs.  Marten  my  estate  at 
Braywick,  Berks."  It  was  contended  that  these  words  did  not 
pass  a  fee,  for  want  of  the  word  all;  but  the  Court  held  that  the 
devisee  took  an  estate  in  fee.  (6)f 

32.  [The  circumstance  of  the  word  ^estate"  being  used  in 
other  parts  of  the  will,  in  giving  an  estate  for  life  merely,  will 
not  restrain  its  effect  in  other  devises.    Thus  in  the  recent 

case  of  *  Wilkinson  v.  Chapman,  the  testator  gave  all  his  *  216 
real  estate,  lands,  and  hereditaments,  in  P.  to  his  daughter, 
her  heirs  and  assigns,  and  if  she  should  die  under  twenty-one,  he 
gave  his  said  estate,  lands,  and  hereditaments,  to  his  wife,  for  life, 
and  after  her  decease  he  gave  the  said  estate,  lands,  and  heredita- 
ments unto  the  children  of  S.  H.,  to  be  equally  divided  amongst 
them  as  tenants  in  common.  Lord  Gifford,  M.  E..,  decided  that 
the  chidren  of  S.  H.  took  the  fee.  (c) 

33.  Similar  to  the  above,  is  the  decision  of  the  Court  of  C.  B. 
in  the  later  case  of  Gall  v.  Esdaile,  overruling  the  decision  of 

(a)  Supra,  ».  22.    Infra,  §  81.    Price  v.  Gibson,  2  Eden,  115. 

(A)  Holdfast  v.  Martin,  1  Term  R.  411.  [Eoe  v.  Wright,  7  East,  259.  Doe  v.  Clayton, 
8  East,  141.]  Chichester  v.  Oxendon,  4  Taunt.  176.  Chorlton  v.  Taylor,  3  Ves.  &  B. 
160. 

(c)  3  Euss.  145.  See  also  Randall  v.  Tuchin,  6  Taunt.  410.  Eoe  v.  Bacon,  4  M.  &  Sel. 
366. 


[t  See  also  Harding  v.  Gardner,  1  Bro.  &  Bing.  72 ;  3  Moore,  365,  which  case  seems 
to  have  overruled  Pettiward  v..  Prescott,  7  Ves.  541.1 


276         Title  XXXVIII.    Devise.     Ch.  XL  s.  33—39. 

Sir  John  Leach,  M.  R.  In  that  case,  the  devise  was,  "  As  to  the 
rest  of  my  estate,  the  two  houses,  one  in  St.  John's  Lane,  and 
the  other  in  Fogwell  Court,  in  Charter-house  Lane,  I  give  to 
my  wife  Mary  Mayer,  for  life ;  and  after  her  decease,  that  in  St. 
John's  Lane,  to  my  daughter  M.  M.,  the  other  between  my 
sons  John  and  Joseph,  to  be  equally  divided ;  it  was  decided, 
that  the  daughter  took  the  fee  in  the  house  in  St.  John's 
Lane."  (a) 

34.  These  two  cases  last  stated,  and  the  authorities  referred  to 
in  the  margin;  are  distinguishable  from  Roe  v.  Blackett,  it  is  pre- 
sumed from  the  circumstance,  that  in  the  latter  the  word  "  estate  " 
was  expressly  omitted  in  the  devise  over,  (b) 

35.  In  that  case,  the  testator  devised  to  his  wife  all  freehold 
and  leasehold  houses,  lands,  and  tenements,  and  all  Ms  estate 
and  interest  therein  for  life,  and  after  her  decease,  he  devised  his 
said  messuages,  houses,  lands,  and  tenements,  to  A,  B,  and  C,  as 
tenants  in  common;  it  was  decided  that  the  latter  took  only 
estates"  for  life. 

36.  In  some  measure  resembling  the  above,  is  the  recent  case 
of  Doe  v.  Tucker,  where  the  testator  gave  and  bequeathed  "  his 
freehold  estate  called  P.,"  to  his  wife,  for  life,  after  her  death  all 
the  above  bequeathed  lands,  goods,  and  chattels,  to  his  sons  Rich- 
ard, Thomas,  and  Robert,  share  and  share  alike;  the  Court  of 
K.  B.  held  the  sons  took  only  life  estates,  (c) 

37.  In  some  instances,  the  operation  of  the  word  "  estate"  has 
been  confined  by  the  context. 

38.  Thus,  where  the  testator  gave  "  all  Ms  estates  in  H., 
F.,  and  MP  to  his  nephew  G.  E.,  and  other  estates  to  other 
nephews,  and  in  a  subsequent  part  of  the  will  expressed  his 
intention  to  prevent  waste  by  making  his  nephews  tenants  for 

life  only.]  (d) 
217*        *39.  The  words  "testamentary  estate"  will  also  pass 

a  fee  simple,  where  there  is  an  introductory  clause  indi- 
cating an  intention  to  dispose  of  all  the  testator's  property,  [or 
contains  a  gift  of  a  nominal  sum  to  the  heir.]  (e) 

(a)  8  Bing.  323.    1  E.  &  Myl.  540.    Uthwatt  v.  Bryant,  6  Taunt.  317. 
(6)  Cowper,  235. 

(c)  3  B.  &  Adol.  473.  (d)  Bruce  v.  Bainbridge,  2  Bro.  &  Bing.  123. 

(e)  Smith  v.  Coffin,  2  H.  Black.  444.  Doe  «.  Gilbert,  3  Bro.  &  Bing.  85.  [Bradford  v.  Bel- 
field,  2  Sim.  264.] 
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40.  But  where  the  word  "  estate  "  is  used  only  for  the  purpose 
of  describing  the  local  situation  of  the  lands  devised,  it  will  not 
have  the  effect  of  passing  an  estate  in  fee  simple,  as  will  be 
shown  in  a  subsequent  chapter,  (a) 

41.  It  has  been  decided,  in  a  late  case,  that  the  words  "  all  my 
real  property''''  will  carry  an  estate  in  fee  simple.' 

42.  A  copyholder  devised  his  estate  in  these  words  :  "  I  do 
•  will   and  bequeath  all  my  real   and  personal  property  to   my 

wife."  (b) 

Sir  W.  Grant  said,  that  in  the  absence  of  direct  authorities 
upon  the  subject,  he  thought  the  testator  must  be  considered  to 
have  intended  to  pass  his  whole  interest,  as  he  did  not  see  how  a 
man  could  be  said  to  give  all  his  property,  unless  all  his  interest 
in  it  passed.  It  seemed  in  many  cases  that  the  Judges  had  ex- 
plained the  meaning  of  the  word  "  estate,"  by  saying  that  it  im- 
ported the  absolute  property. 

43.  [The  word  "property,"  is  of  the  same  import  as  "  estate," 2 
and  although  it  is  sufficient  to  pass  the  fee,  yet  like  the  word 
"  estate"  it  may  be  restricted  in  its  operation  by  the  context. 

44.  Thus,  in  the  recent  case  of  Doew.  Clarke  the  word  "prop- 
erty "  was  construed  in  a  restricted  sense,  in  reference  to  local 
situation ;  the  testator  in  that  case,  after  charging  such  part  of 
his  property  as  might  be  necessary  for  the  payment  of  his  debts, 
gave  to  his  brother  R.  C.  all  that  dwelling-house,  &c,  with  all  lands 
appertaining  to  the  same,  lately  in  the  possession  of  G.  S.,  of  W., 
or  his  mortgagee,  the  said  property  lying  and  being  in  the  town- 
ship of  W. ;  the  Court  of  Exchequer  held  that  R.  C.  took  only 
a  life  estate  in  the  premises  in  W.]  (c) 

45.  A  devise  of  all  a  person's  "  right,  title  and  interest "  in  a 
house  will  pass  an  estate  in  fee  simple  in  it. 

46.  Thus,  where  a  woman,  being  tenant  for  life  of  a  house, 
with  the  remainder  in  tail  to  her  son,  and  the  reversion  in  fee  in 

(a)  Ch.  13,  ss.  38  and  40,  and  note  a. 

(J)  Nieholls  v.  Butcher,  18  Ves.  193.    [See  also,  Doe  v.  Roper,  11  East,  518.    Doe  v.  Lang- 
lands,  14  East,  370.    Roe  v.  Pattison,  16  East,  221.    Sharp  v.  Sharp,  6  Bing.  630.] 
(c)  1  Cro.  &  Mee.  39.    (Billing  v.  Billing,  5  Sim.  232.) 


'  So,  a  devise  of  "  all  my  landed  property,'1  gives  a  fee.    Fogg  v.  Clark,  I  N.  Hamp. 
163;  [roster  v.  Stewart,  18  Penn.  State  K.  (6  Harris,)  23.] 
2  See  Jackson  v.  Housel,  17  Johns.  281 ;  Mayo  v.  Carrington,  4  Call,  472. 

vol.  in.  24 
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herself,  devised  "  all  her  right,  title,  and  interest "  in  the  house 

to  her  son.  It  was  held  by  the  Court  of  K.  B.,  contrary  to  the 
opinion  of  Holt,  that  the  son  took  an  estate  in  fee  simple, 

218  *  which  *  was  affirmed  by  the  House  of  Lords.  The  decis- 
ion was  however  founded  on  the  circumstance,  that  the 

son  having  already  an  estate  tail  in  the  house,  if  he  took  no  more 

by  the  will  than  an  estate  for  life,  he  had  really  nothing  given. 

But  in  a  modern  case,  the  words,  all  his  "  part,  share  and  interest," 

were  held  to  pass  a  fee.  (a)f 

47.  A  person  devised  "  all  his  part,  share,  and  interest "  of  and 
in  the  estates  of  T.  C.  unto  his  sister  for  life  ;  and  from  and  after 
her  decease  he  gave  the  same  to  J.  S.  (b) 

Lord  Kenyon  held,  that  these  words  passed  an  estate  in  fee  to 
J.  S. ;  and  said  there  was  no  doubt  but  that  the  word  interest 
would  pass  a  fee. 

48.  The  words,  "  all  the  rest  and  residue  of  my  real  and  per- 
sonal estate,"  have  been,  in  most  cases,  deemed  sufficient  to  pass 
an  estate  in  fee  simple.1^ 

49.  A  devised  £50  to  his  heir  at  law,  and  then  gave  "  all  the 
rest  and  residue  of  his  real  and  personal  estate  "  to  his  wife.  It 
was  decreed,  that  the  wife  took  an  estate  in  fee  simple  in  the  real 
estate  of  the  testator,  (c) 

50.  A  will  was  made  thus : — "  As  to  all  my  temporal  estate 
with  which  it  has  pleased  God  to  bless  me,  I  dispose  of  the  same 
as  follows."  Then  there  were  several  bequests,  and  then  came 
these  words :  "  And  all  the  rest  of  my  estate,  goods,  and  chattels 

(al  Cole  v.  Kawlinson,  3  Bro.  Pari.  Ca.  7.  (1  Salk.  233.  2  Ld.  Eayrn.  831,  S.  C.)  1  Salk. 
234.     [See  also  Sharp  ».  Sharp,  ubisup.]  (6)  Andrew  v.  Southouse,  5  Term  K.  292. 

(c)  Murray  v.  Wise,  Preo.  in  Cha.  264.     2  Vern.  690.     [Forr.  284.] 


[tA  devise  of  "my  share  of  the  B.  and  other  estates  at,  &c."  (the  testatrix  being 
seised  of  an  undivided  fifth  of  the  estates  atB.)  was  held  to  pass  a  fee.  Paris  v.  Mil- 
ler, 5  M.  &  S.  408.— Note  to  former  edition.     Also  5  T.  R.  292.] 

[t  But  may  be  qualified  by  the  will's  context.  See  Doe  v.  Hurrell,  5  Bar.  &  Aid. 
18.] 

1  This  rule  has  been  applied  in  the  following  cases,  in  which  an  intent  to  dispose 
of  the  residue  was  apparent,  though  variously  expressed.  Doe  v.  Pedley,  2  Gale, 
106 ;  Davenport  v.  Coltman,  9  M.  &  W.  481 ;  Pitman  v.  Stephens,  13  East,  505  ;  Carr 
v.  Porter,  1  M'Cord,  Ch.  B.  60;  Farmer  o.  Francis,  2  Sim.  &  Stu.  505;  Parker  v. 
Parker,  5  Met.  134;  Kennon  v.  M'Eoberts,  1  Wash.  96;  Eraser  v.  Hamilton,  2 
Desau.  578;  [Eorsaith  v.  Clark,'l  Foster,  (N.  H.)  409;  Armstrong  v.  Kent,  2  Halst. 
Ch.  K.  559,  637  ;  Donnovan  v.  Donnovan,  4  Harring.  177.] 
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whatsoever,  real  and  personal,  I  give  to  my  beloved  wife."  Ad- 
judged, that  the  words  in  this  will  were  the  same  as  if  the  tes- 
tator had  said,  "  I  devise  the  rest  and  residue  of  my  temporal 
estate ; "  which  therefore  passed  a  fee  simple,  (a) 

51.  In  the  case  of  Shaw  v.  Bull,  Lord  Ch.  J.  Trevor  said, — 
"  In  the  construction  of  wills  generally,  the  words,  '  my  estate,1 
'  the  residue  of  my  estate]  or  '  the  overplus  of  my  estate]  may 
well  pass  an  inheritance,  where  the  intent  is  apparent  to  pass  it.1 
But  such  intent  to  carry  an  inheritance  by  such  words  must  be 
very  apparent,  and  necessary  to  be  drawn  from  the  words  of  the 
will,  and  circumstances  of  the  case  ;  for  if  the  words  be  indif- 
ferent to  real  and  personal  estate,  or  may  be  applied  to  per- 
sonal *  alone,  there  the  heir  at  law  is  not  to  be  disinherit-  *  219 
ed  by  the  implication  of  such  words,  or  by  any  implication 

at  all,  but  what  is  a  necessary  one."  (6) 

52.  A  testator,' taking  notice  of  a  jointure  he  had  made,  of  one 
moiety  of  an  estate,  upon  his  wife,  gave  her  the  other  moiety  for 
life,  for  her  better  support  and  maintenance ;  and  also  gave  her 
a  house  and  parcel  of  land  for  her  life ;  then  he  gave  several 
other  estates  to  his  relations  for  life,  remainder  in  tail,  remainder 
in  fee ;  and  then  devised  in  the  following  words :  "  All  the  rest, 
residue,  and  remainder  of  my  goods  and  chattels,  and  per- 
sonal estate,  together  with  my  real  estate  not  hereinbefore  de- 
vised, bequeathed  or  disposed  of,  I  give,  devise,  and  bequeath  to 
my  wife."  (c) 

The  testator  had  an  advowson  and  wharf  which  were  not 
devised  at  all ;  and  the  question  was,  whether  the  fee  of  the 
advowson  and  wharf,  and  the  reversion  of  the  particular  estate 
expressly  given  to  the  wife  for  her  life,  passed  to  her,  by  the  re- 
siduary clause. 

Lord  Hardwicke. — "  The  estates  not  mentioned  in  the  will 
clearly  pass  by  the  residuary  devise,  the  word  '  estate '  importing 
a  fee,  and  therefore  the  fee  of  those  estates  is  well  devised  by  the 

(o)  Tanner  v.  Wise,  3  P.  Wms.  295.     Cliffe  v.  Gibbons,  2  Ld.  Raym.  1324.     [1  Vez.  10] 
(b)  12  Mod.  596.  (c)  Kidout ».  Payne,  MS.  Rep.    1  Vez.  10.    3  Atk.  486. 

'An  entire  will,  in  these  words, — "I  give  and  bequeath  to  my  wife  all  my  lands, 
messuages  and  tenements,  by  her  freely  to  bepossessed  and  enjoyed,  with  all  my  property 
whatsoever," — was  held  to  pass  a  fee.  Doe  v.  Roberts,  11  Ad.  &  El.  1000.  And  see 
supra,  §  10 ;  Wright  v.  Denn,  10  Wheat.  243,  244. 
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residuary  clause.  As  to  the  parcels  devised  to  the  wife  for  life, 
I  am  also  of  opinion,  that  the  fee  of  the  reversion  passes  by  the 
residuary  clause ;  and  that  the  fee  of  the  estates,  particularly 
given  before  by  the  same  will,  passes  by  these  words,  appears 
from  Allen,  28,  2  Vent.  285,  and  3  Mod.  228.  The  only 
question  then  is,  whether  there  be  any  particular  circumstances 
to  take  this  case  out  of  the  general  rule  ;•  and  two  things  have 
been  insisted  on,  viz.  the  recital  in  the  devise  of  the  moiety,  that 
the  testator  intended  no  more  than  .  a  provision  for  life ;  but 
plainly  that  was  not  his  intent,  for  he  has  given  his  wife  his 
personal  estate,  not  for  life,  but  absolutely ;  and  it  is  as  clear 
that  the  real  estate,  riot  particularly  taken  notice  of,  passes  like- 
wise to  her  in  fee.  It  is  therefore  inferring  too  much  from  this 
recital,  that  he .  meant  to  give  her  nothing  but  for  life,  since  he 
might  as  well  intend  to  give  her  the  absolute  property,  for  her 
better  maintenance.  The  second  thing  insisted  on  is,  that  here 
are  particular  devises  of  some-  estates  to  the  wife,  and  that  the 
residuary  devise  being  to  the  same  person,  it  would  be  incon- 
sistent to  make  the  testator  give  her  the  same  estate,  first 
220  *  for  *  life,  then  absolutely ;  the  general  run  of  authorities 
being  where  the  devisee  for  life  and  the  residuary  devi- 
see are  not  the  same,  but  different  persons.  But  I  think  this  will 
not  avail :  it  is  too  much  to  say,  that  where  a  limited  interest  is 
given  in  one  part  of  the  will,  and  a  general  one  in  another,  that 
the  devisee  must  be  confined  to  the  particular  interest ;  though  I 
will  not  say  how  it  would  be,  if  absolute  negative  words  were 
used :  as,  for  life  only.  The  law  supposes  that  a  man  may  vary 
his  intent,  even  while  he  is  writing  his  will,  which  frequently 
happens.  But  there  is  a  particular  argument  furnished  from  this 
will,  in  support  of  this  construction,  for  here  are  remainders  lim- 
ited over  in  fee  of  other  estates  given  by  the  will,  which  shows 
that  where  the  inheritance  was  meant  to  be  absolutely  disposed 
of,  from  the  wife,  it  is  done  so  by  the  will ;  and  that  what  the 
testator  intended  to  give  his  heirs,  is  taken  by  way  of  exception 
out  of  the  inheritance." 

53.  A  person  begun  his  will  thus :  "  As  to  all  my  temporal 
estate,  wherewith  it  hath  pleased  God  to  bless  me,  I  give  and  de- 
vise the  same  as  follows."  Then  he  gave  several  legacies  to  A, 
and  directed  him  to  sell  all  or  any  part  of  his  real  and  personal 
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estate,  for  the  payment  of  his  debts  and  legacies ;  and  concluded 
his  will  with  this  residuary  devise :  "  As  to  all  the  rest  of  my 
goods  and  chattels,  real  and  personal,  movable  and  immovable, 
as  houses,  gardens,  tenements,  my  share  in  the  copperas  works, 
&c,  I  give  to  the  said  A ;  "  without  using  the  word  "  estate  "  or 
any  words  of  limitation  whatever.  Lord  Hardwicke  doubted  at 
first,  but  was  afterwards  clearly  of  opinion,  as  the  testator  had  a 
fee,  that  A  took  a  fee.  (a) 

54.  A  person  seised  of  shares  in  the  corn  market  of  the  city  of 
London,  devised  to  his  nephew  the  income  of  his  shares  in  the 
corn  market,  for  his  natural  life ;  and  " all  the  rest  of  his  estates" 
with  all  moneys  in  the  stocks,  &c,  to  be  divided  into  equal  shares, 
to  Eliz.  Snow  and  four  other  persons,  share  and  share  alike.  It 
was  resolved,  that  the  last  clause  comprehended  the  reversion  of 
the  shares  in  the  corn  market,  and  carried  the  absolute  inheritance 
in  them  to  Eliz.  Snow  and  the  other  devisees,  (b) 

55.  The  words,  "  whatever  else  I  have  not  disposed  of"  or  any 
other  words  of  a  similar  import,  will  pass  an  estate  in  fee  simple. 

56.  Thus,  where  a  person  devised  his  manor  of  B.  to  A  and 
his  heirs  ;  and  then  proceeded  thus: — "Item,  I  devise  all 

my  *  lands,  tenements,  and  hereditaments,  to  the  said  A.     *  221 
Item,  I  devise  all  my  goods  and  chattels,  money  and  debts, 
and  whatever  else  I  have  not  before  disposed  of,  to  the  said  A,  he 
paying  my  debts  and  legacies."  (c) 

Lord  Ch.  J.  Trevor  held,  that  under  the  concluding  clause, 
whatever  he  had  not  disposed  of,  an  estate  in  fee  passed. 

57.  The  word  "  remainder,"  or  "  reversion,"  after  a  disposition 
of  a  particular  estate,  will  pass  an  estate  in  fee  simple. 

58.  A  person  devised  to  his  sister,  and  after  her  decease,  "  the 
whole  remainder  "  of  his  lands  to  his  brother,  if  he  survived  her. 
Adjudged,  that  these  words  could  not  extend  to  the  quantity  of 
the  land,  but  to  the  quantity  of  estate  in  the  land  ;  for  the  whole 
land  was  given  to  the  sister  for  life,  so  there  coujd  be  no  re- 
mainder of  that ;  therefore  it  must  be  the  remainder  of  the  estate 
in  the  land,  and  by  consequence  a  fee  simple  passed,  (d) 

(a)  Grayson  v.  Atkinson,  1  Wils.  E.  333. 

(6)  Fletcher  v.  Smiton,  2  Term  E.  656.    Hogan  v.  Jackson,  ante,  c.  10,  §  84. 

(c)  Hopewell  v.  Ackland,  1  Salk.  239.    1  Com.  E.  164.     [See  also  Wilce  i>.  Wilce,  vbi 
mp.  §  23.] 

(d)  Norton  v.  Ladd,  1  Lutw.  fo.  755.    (Annable  v.  Patch,  3  Pick.  360.    Cruger  v.  Hayward, 
2  Desaus.  422.) 

24* 
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59.  A  person  devised  in  these  words:  — "  Also  I  give  to  my 
son  Charles  the  reversion  of  those  two  tenements  now  in  the 
possession  of  J.  C. ;  also  I  give  him  the  reversion  of  the  tene- 
ments my  sister  T.  now  lives  in,  after  her  decease."  (a) 

Lord  Hardwicke  said:  — "As  to  the  word  'reversion,'  lam 
also  of  opinion  that  it  passes  the  whole  interest.  A  reversion  is 
a  right  of  having  the  estate  back  again ;  and  I  think  that  ac- 
cording to  Norton  v.  Ladd,  where  the  devise  was  of  a  remainder, 
this  is  a  good  devise  of  the  fee,  unless  there  had  been  words  to 
restrain  it.  How  can  the  testator  be  thought  to  have  given  but 
a  life  estate  herein  to  his  child,  when  possibly  the  life  of  the 
particular  tenant  might  have  lasted  longer  than  that  of  the  child, 
and  so  the  child  have  taken  nothing  at  all?  This  proves  he 
meant  to  give  him  a  fee."  (b) 

60.  It  has  been  a  long  established  rule,  in  the  construction  of 
wills,  that  if  a  person  devises  land,  with  a  direction  that  the  de- 
visee shall  pay  a  gross  sum  out  of  it,  the  devisee  will  take  an 
estate  in  fee  simple,  without  any  other  words  ;  though  the  sum 
directed  to  be  paid  should  not  amount  even  to  a  year's  rent  of 
the  land.  This  construction  is  founded  on  the  principle  that  a 
devise  of  land  shall  in  all  cases  be  intended  for  the  benefit  of  the 
devisee  ;  now  if  a  devisee  was,  in  cases  of  this  kind,  only  to  take 
an  estate  for  life,  he  might  die  before  he  received  from  the  land 
the  gross  sum  he  had  paid,  and  consequently  be  a  loser  by  the 

devise,  (c) l 
222  *         *  61.  T.  W.  devised  copyhold  lands,  of  the  nature  of 

borough  English,  to  his  eldest  son ;  paying  405.  to  each 
of  his  brothers  and  his  sisters.     Adjudged  that  he  took  a  fee.  (d) 

(a)  Bailis  v.  Gale,  2  Vez.  48,  MS.  Eep. 
(6)  Ante,  §  58.    Peiton  v.  Banks,  1  Vern.  65,  contra. 

(c)  1  Inst.  9  b.  Doe  v.  Fyldes,  Cowp.  E.  841.  (Willis  v.  Bucher,  2  Bian.  455.  Lithgow 
v.  Kavenagh,  9  Mass.  165.)  (d)  Wellock  v.  Haraond,  Cro.  Eliz.  204.    3  Rep.  20  b. 

1  A  devise  to  one,  on  condition  that  he  convey  other  lands,  of  his  own,  to  a  third 
pSrson,  gives  the  devisee  a  fee  simple  on  his  performance  of  the  condition.  Gibson  v. 
Horton,  5  H.  &  J.  177. 

But  in  the  case  of  a  devise  for  life,  charged  with  the  payment  of  a  sum  of  money,  or 
other  duty,  the  question,  whether  it  shall  be  enlarged  into  a  fee,  is  materially  affected 
by  the  question  whether  the  charge  is  absolute,  falling  upon  the  devisee  at  all  events,  or 
is  contingent  and  uncertain,  as,  for  example,  payable  out  of  the  income  only.  In  the 
former  case,  the  devisee  will  take  a  fee  ;  in  the  latter,  he  will  not.  Jackson  v.  Harris, 
8  Johns.  141  ;  Infra,  §  68,  note;  and  ch.  13,  §  28. 
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62.  A  testator  devised  lands  to  his  brother,  paying  to  one 
person  20s.,  and  to  others  small  sums,  amounting  to  45s.  in  all. 
The  land  was  of  the  value  of  £3  per  annum.  Adjudged  that 
the  brother  took  an  estate  in  fee.  (a) 

63.  A  person  devised  all  his  estates  to  A,  paying  £40  a-piece 
to  his  sisters.  Adjudged  a  fee  simple.  And  it  appearing  that 
the  personal  estate  was  not  sufficient  to  satisfy  legacies,  it  must 
consequently  be  intended  his  real  estate.  Besides,  the  devisee 
was  not  executor,  and  therefore  it  could  not  be  intended  of  the 
personal  estate,  (b) 

64.  A,  by  his  will,  devised  lands  to  B,  and  then  bequeathed  leg- 
acies ;  and  gave  £5  to  C,  and  directed  B  to  pay  it,  but  gave  him 
two  years  for  that  purpose.  The  jury  found  the  land  to  be  worth 
fifty  shillings  a  year.  It  was  adjudged  that  B  took  a  fee ;  for  the 
devise  was  of  a  sum  in  gross,  and  debitum  in  prcesenti  solvendum 
in  futuro.  Besides,  it  was  a  sum  certain,  to  be  paid  to  B  at  all 
events,  whether  the  land  yielded  full  five  pounds  or  not ;  and  so 
not  like  the  cases  where  the  sum  devised  was  to  arise  out  of  the 
profits,  (c) 

65.  A  devise  of  lands  charged  with  the  ■payment  of  debts  and 
legacies,  will,  for  the  same  reason,  pass  an  estate  in  fee  simple.1 

66.  A  person  devised  to  his  brother,  Richard,  all  his  lands, 
'tenements,  and  hereditaments,  and  whatever  else  he  had  in  the 

world ;  and  made  him  executor ;  desiring  him  to  pay  his  debts 
and  legacies.  Adjudged,  on  a  special  verdict,  that  the  devisee 
took  an  estate  in  fee.  (d) 

67.  A,  seised  in  fee  of  lands,  made  his  will,  and  gave  his 
cousin  B  £20,  to  be  paid  out  of  his  lands  within  one  year  :  and 
after  other  legacies,  he  gave  all  his  lands  to  Eichard,  generally. 
Adjudged,  that  Eichard  took  an  estate  in  fee.  (e) 

68.  A  will  was  made  in  these  words,—"  All  the  rest,  residue, 
and  remainder,  of  my  messuages,  lands,  tenements,  heredita- 
ments, goods,  chattels,  and  personal  estate  whatsoever,  my  lega- 
cies and  funeral  expenses  being  thereout  paid ;  I  give,  devise,  and 

(o)  Collier's  case,  6  Rep.  16.     [Moone  v.  Heaseman,  Willes,  140.] 

(6)  Moore  v.  Price,  3  Keb.  49.  (c)  ReeiAs  v.  Gower,  11  Mod.  208. 

(<Z)  Ackland  v.  Ackland,  3  Vern.  687.  (e)  Freak  v.  Lee,  2  Show.  R.  88. 


[Bell  v.  Scammon,  15  ST.  H.  381. 
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bequeath  unto  my  sister  J.  D.,  and  constitute  and  appoint  her 
my  executrix  and  residuary  legatee,  of  this  my  will."  (a) 

Lord  Kenyon  said,  that  the  first  words  alone  were  not 
223*  sufficient  *in  law  to  carry  a  fee  ;  but  that  he  relied  on  the 
words  immediately  following,  "my  legacies  and  funeral 
expenses  being  thereout  paid,"  as  sufficient  for  that  purpose  ;  for 
the  fund  which  was  to  answer  those  demands,  ought  to  be  as 
ample  as  possible.  Those  charges  extended  to,  and  were  to  be 
taken  out  of,  the  property  which  was  before  given  to  the  residu- 
ary legatee ;  and  if  that  devise  did  not  comprise  the  whole  of  the 
devisor's  estate,  the  interest  as  well  as  the  land,  the  legacies  and 
funeral  expenses  might  not  be  paid.f J 

(a)  Doe  v.  Richards,  3  Term  R.  356. 


[t  The  authority  of  the  case  of  Doe  v.  Richards  seems  to  be  considerably  shaken,  if 
not  overruled  by  the  much  litigated  case  of  Denn  v.  Mellor,  5  T.  R.  558 ;  (2  B.  &P.  247 ;) 
infra,  ch.  13,  s.  33,  between  which  and  the  above  case,  it  is  not  easy  to  discover  any 
substantial  distinction.  In  Doe  v.  Richards  the  charge  cannot  well  be  considered  as 
thrown  upon  the  devisee,  but  on  the  land.  Macdonald,  C.  B.,  in  Denn  v.  Mellor,  con- 
siders that  case  as  overturning  the  decision  of  Doe  v.  Richards ;  and  Lord  Ellen- 
borough,  in  Doe  v.  Snelling,  5  East,  93,  observes  :  "The  doctrine  and  principle  of  the 
case  of  Doe  v.  Richards  is  right,  though  perhaps  the  words  to  which  it  was  applied, 
will  hardly  sustain  the  application,  as  was  considered  by  many  of  the  Judges,  on  the 
decision  of  the  case  of  Denn  v.  Mellor,  in  the  House  of  Lords.  That  was  a  devise  of 
lands,  the  legacies  and  funeral  expenses  being  thereout  paid ;  and  those  words  were 
holden  to  carry  the  fee,  being  considered  the  same  as  if  the  devisor  had  said,  being  by 
Mm,  (the  devisee,)  thereout  paid.  And  if  those  words  had  been  added,  the  application 
of  the  doctrine  would  unquestionably  have  been  right."  See  also  2  New  Rep.  349,  per 
Sir  James  Mansfield  ;  Doe  dem.  Thorn  v.  Phillips,  3  Bar.  &  Ad.  753.] 

1  The  principle,  on  which  Doe  v.  Richards  was  decided,  was  distinctly  recognized  in 
Wright  v.  Denn,  10  Wheat.  231 ;  and  the  propriety  of  its  application,  to  a  devise  in 
similar  terms,  seems  fully  sanctioned  by  the  subsequent  case  of  Doe  v.  Phillips,  3  Barn. 
&  Adol.  753. 

The  general  doctrine  is  thus  stated  by  Chancellor  Kent :  "  Another  general  rule  is, 
that  if  the  testator  creates  a  charge  upon  the  devisee  personally,  in  respect  of  the  estate 
devised,  as,  if  he  devises  lands  to  B,  on  condition  of  his  paying  such  a  legacy,  the  dev- 
isee takes  the  estate  on  that  condition ;  and  he  will  take  a  fee  by  implication,  though 
there  be  no  words  of  limitation,  on  the  principle  that  he  might  otherwise  be  a  loser. 
But  where  the  charge  is  upon  the  estate,  and  there  are  no  words  of  limitation  as  a  devise 
to  A  of  his  lands,  after  the  debts  and  legacies  are  paid,  the  devisee  takes  only  an  estate 
for  life.  Jackson  v.  Bull,  1#  Johns.  Rep.  148 ;  Jackson  v.  Martin,  18  Johns.  35 ;  Spra- 
ker  v.  Van  Alstyne,  18  Wendell,  200  ;  Harris  v.  Ely,  7  Paige,  421 ;  M'Lellan  v.  Turner, 
15  Maine  Rep.  436 ;  Gibson  v.  Horton,  5  Harr.  &  Johns.  177  ;  Beall  v.  Holmes,  6  Harr. 
&  Johns.  208  ;  Lithgow  v.  Kavenagh,  9  Mass.  Rep.  161 ;  Story,  J.,  10  Wheat.  Rep.  231 ; 
3  Mason's   Rep.  209-212 ;  Denn  v.  Mellor,  5  Term  R.  558 ;  Goodtitle  v.  Maddern , 
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69.  A  person  devised  in  these  words, — "  I  give  and  bequeath 
my  freehold  house  with  the  appurtenances,  &c.,  and  all  furniture 
thereto  belonging,  to  B.  G.,  whom  I  make  executrix  of  this- my 
last  will ;  she  paying  all  my  just  debts  and  funeral  expenses, 
and  legacies  before  mentioned,  twelve  months  after  my  death. 
I  likewise  leave  to  the  said  E.  G.  all  the  rest  and  residue  of  my 
personal  estate."  (a) 

The  Judge  before  whom  the  cause  was  tried  being  of  opinion 
that  the  devisee  took  a  fee,  by  reason  of  the  words,  "  she  paying 
all  my  debts,"  nonsuited  the  plaintiff. 

On  a  motion  to  set  aside  that  nonsuit,  Lord  Kenyon  said  :— 
"  I  am  clearly  of  opinion,  that  the  direction  given  at  the  trial 
was  perfectly  right.  In  cases  of  this  kind,  the  question  has 
always  been,  whether  the  charge  is  to  be  paid  only  out  of  the 
rents  and  profits  of  the  estate,  or  whether  it  is  to  be  paid  by  the 
devisee  at  all  events  ;  in  the  former  case,  the  devisee  only  takes 
an  estate  for  life,  but  in  the  latter  he  takes  a  fee,  otherwise  he 
might  be  a  loser  by  the  devise.  Here  the  devisee  is 
bound  to  *pay  the  debts  and  legaqj.es  at  all  events;  and  *224 
the  charge  is  thrown  on  her  in  respect  of  the  real  estate. 
The  personalty  is  given  to  her  by  the  next  clause  in  the  will." 

70.  A  person  devised  in  these  words, — "  All  the  rest  I  have  in 
the  world,  both  houses,  lands,  goods  and  chattels,  stock  in  trade, 
and  all  other  things  that  belong  or  may  belong  to  me,  I  give  to 
my  present  wife,  J.  P.,  my  executrix;  so  that  she  shall  sell  my 
stock  in  trade  and  household  goods,  and  if  these  will  not  pay  the 
debts,  she  shall  sell  next  the  house  of  fee  in  Penzance,  and  not 
Prospednick ;  so  that  my  executrix  shall  pay  in  good  time  all 
lawful  debts."  (b) 

Lord  Ellenborough  said,  it  was  clear  that  the  executrix  and 
residuary  legatee  took  a  fee  in  the  premises  in  question  ;  for  she 
was  charged  with  payment  of  all  the  debts,  and  she  had  the 

(a)  Doe  v.  Holmes,  8  Term  E.  1.  (b)  Goodtitle  v.  Maddern,  4  East,  496. 


4  Bast's  Eep.  496  ;  Preston  on  Estates,  Vol.  II.  207,  217-220,  228,  235,  243-250."  See 
6  Kent,  Comm.  540 ;  2  Pow.  on  Dev.  379-395,  by  Jarman ;  2  Jarm.  on  Wills,  171-175, 
by  Perkins,  and  cases  there  cited  ;  Burlingham  v.  Belding,  21  Wend.  463 ;  Dewitt  v. 
Eldred,  4  W.  &  S.  414 ;  .Franklin  u.  Harter,  7  Blackf.  488 ;  [Olrastead  v.  Olmstead, 
4  Comst.  56 ;  Harden  v.  Hays,  9  Barr.  151 ;  Coane  v.  Parmentier,  10  Barr.  72.] 


286        Title  XXXVIII.    Devise.     Ch.  XL  s.  70—75. 

land  devised  to  her,  as  well  as  the  personal  estate,  all  in  the  same 
clause,  in  order  to  enable  her  to  satisfy  that  charge ;  and  she 
could  not  have  less  than  a  fee  in  it,  because  she  was  empowered 
to  sell  it,  which  she  could  not  do  without  having  the  fee :  as  to 
what  was  said  in  the  will,  relative  to  the  sale  of  the  stock  in 
trade,  and  household  goods,  in  the  first  instance,  for  payment  of 
debts,  and  if  those  were  not  sufficient,  then  the  house  in  Pen- 
zance, that  was  merely  directory  to  her,  to  apply  the  personalty 
first  for  payment  of  debts,  before  the  realty,  which  was  no  more 
than  what  the  law  directs  in  the  common  case.  The  distinction 
turned  in  all  the  cases  on  this,  whether  the  debts,  &c.  were 
merely  a  charge  on  the  estate  devised,  or  a  charge  on  the  devisee 
himself,  in  respect  of  such  estate  in  his  hands,  (a) 
Judgment,  that  the  devisee  took  an  estate  in  fee. 

71.  The  cases,  where  the  payment  of  debts  and  legacies  is 
charged  on  the  estate  devised,  and  not  on  the  devise,  will  be 
stated  in  the  thirteenth  chapter. 

72.  Where  lands  are  devised,  with  a  direction  that  the  devisee 
shall  make  a  perpetual  annual  payment  thereout,  the  devisee,  will 
take  an  estate  in  fee  simple  ;  for  otherwise  he  could  not  fulfil  the 
intention  of  the  testator. 

73.  A  devised  lands  to  C,  a  younger  son,  and  willed  that  C 
should  pay  annually  to  his  eldest  son  B,  and  his  heirs,  £3.  Re- 
solved, that  this  was  an  estate  in  fee.  (b) 

74.  Lands  were  devised  to  I.  and  S.,  and  they  were  to  pay 
yearly  to  the  merchant  tailors  of  London,  £6  10s.    It  was 

225  *  resolved  *  that  the  devisees  took  a  fee  simple,  by  reason 
of  the  annual  payment,  without  any  regard  to  the  great- 
ness or  smallness  of  the  sum :  as  the  charge  continued  forever, 
the  estate  must  continue  so  too  ;  for  without  the  estate  the  charge 
could  not  be.  (c) 

75.  A  person  devised  four  coats  to  four  boys  of  the  parish  of 
D.  forever,  and  all  his  lands,  tenements,  and  hereditaments,  and 
all  his  personal  estate  to  his  wife,  and  her  assigns.  Adjudged, 
that  the  wife  had  a  fee  simple,  because  she  took  the  lands  with 
a  perpetual  charge,  (d) 

(a)  Doe  ».  Snelling,  6  East,  87.  (6)  Shailard  v.  Baker,  Cro.  Eliz.  714. 

(c)  Webb  v.  Hearinp;,  Cro.  Jac.  415. 

(d)  Smith  v.  Tyndall,  2  Salk.  685.    11  Mod.  102. 
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76.  A  devise  upon  condition  of  paying  an  annual  sum  to  a  third 
person,  during  the  life  of  such  third  person,  will  give  the  devisee 
an  estate  in  fee  simple ;  for  otherwise  the  annuity  might  cease 
before  the  death  of  the  person  to  whom  it  was  given. 

77.  A  person  devised  lands  to  A.  B.  conditionally,  that  he 
should  allow  to  his  son  Nicholas,  meat,  drink,  &c.  during  his 
natural  life.  It  was  argued,  that  this  was  a  fee  simple ;  for 
Nicholas  had  no  manner  of  provision  else  ;  it  was  plain  the  tes- 
tator designed  the  maintenance  to  be  for  Nicholas's  life ;  and  not 
that  when  A.  B.  should  die,  Nicholas  should  starve  ;  therefore  it 
was  clear  that  A.  B.  must  have  a  larger  estate  than  for  his  own 
life,  for  otherwise,  instead  of  having  a  benefit  by  the  will,  he 
would  be  prejudiced  by  it,  if  he  should  perform  the  testator's  will. 
Adjudged  that  A.  B.  took  an  estate  in  fee  simple,  (a) 

78.  A  person  devised  two  houses  to  his  son  Robert,  upon  con- 
dition that  he  should  pay  unto  his  two  sisters  £5  a  year,  with  a 
clause  of  entry  for  non-payment,  (b) 

The  Court  was  of  opinion,  that  a  legacy  or  devise  was  always 
for  the  benefit  of  the  party ;  so  that  it  was  reasonable  to  make 
such  construction  of  the  will,  that  he  might  have  no  possibility 
of  a  loss ;  for  if  there  was  a  devise  to  one,  upon  condition  that 
he  paid  a  sum  of  money,  if  there  was  a  possibility  of  a  loss, 
though  not  very  probable,  it  should  be  construed  a  fee ;  and 
therefore  the  estate  in  this  case  being  limited  to  Robert,  and 
charged  with  payments  to  the  sisters,  during  their  lives,  plainly 
proved  the  intent  of  the  testator,  that  the  devisee  should  have  an 
estate  in  fee  simple.     Judgment  was  given  accordingly. 

79.  T.  Ives  devised  a  house  to  Clement  Boreham  for  his  life, 
paying  thereout  405.  a  year  to  Robert  Boreham,  the  tes- 
tator's *  grandson;  and  gave  two  copyhold  tenements  to     *226 
Sarah  Boreham,  she   paying  thereout  40s.  a  year  to  her 
sister  Elizabeth,  (c) 

The  question  was,  what  estate  Sarah  Boreham  took.  It  was 
admitted,  that  if  this  was  an  annuity  for  life  to  Elizabeth,  it 
would  make  it  a  devise  in  fee  to  Sarah ;  and  as  this  could  not  be 
effectuated  without  construing  the  inheritance  to  be  given  to 
Sarah,  it  raised  a  violent  presumption  that  the  testator  intended 

(a)  Lee  t>.  Stephens,  2  Show.  49.  (J)  Reed  v.  Hatton,  2  Mod.  26. 

(c)  Baddeley  v.  Leppingvrell,  3  Burr.  1533.     Wilmot,  223. 
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her  an  estate  of  inheritance.     The  Court  was  of  opinion,  that 
Sarah  took  an  estate  in  fee. 

80.  A  person,  having  a  copyhold  estate,  after  giving  several 
legacies,  gave  to  Mary  Eamsey  20s.  a  year  for  her  life,  to  be  paid 
by  his  executors.  He  also  gave  to  his  kinsman  T.  Allin  all  his 
two  yard-lands,  with  his  house  and  homestead ;  and  all  the  resi- 
due and  remainder  of  his  goods,  chattels,  debts,  mortgages,  leases 
and  personal  estate,  he  gave  to  the  said  T.  Allin,  he  paying  his 
debts,  legacies,  and  funeral  expenses ;  and  made  the  said  Allin 
executor.  The  question  was,  whether  the  devise  to  T.  Allin  was 
for  life  or  in  fee.  (a) 

Lord  Ch.  J.  De  Grey  said,  he  thought  the  real  estate  devised 
to  Allin  was  in  fee  simple ;  and  that  upon  two  grounds.  I.  By 
implication ;  not  indeed  a  necessary  implication,  strictly  speaking, 
but  so  far  necessary  as  it  clearly  arose  from  the  reasonable 
construction  of  the  will.  The  annuity  was  given  to  Mary 
Ramsey  for  her  natural  life,  to  be  paid  by  his  executor  ;  which 
being  of  an  uncertain  duration,  must  have  an  estate  in  fee  to 
support  it.  II.  All  the  several  devises  to  Allin  followed  each 
other  immediately,  and  must  therefore  be  construed  as  one 
clause  ;  so  that  the  payment  of  debts  and  legacies  was  charged 
on  the  real,  as  well  as  the  personal  estate.  The  other  Judges 
concurred. 

•  81.  A  testator  began  thus, — "  As  touching  all  such  temporal 
estate,"  &c,  and  then  devised  a  house  to  his  grandson,  paying 
yearly  and  every  year  out  of  the  said  dwelling-house,  the  sum  of 
15s.  to  his  granddaughter,  (b) 

Lord  Kenyon.  — "  Though  the  general  introductory  words 
used  in  this  will  would  have  some  effect  in  the  construction  of 
the  subsequent  devises,  as  was  said  by  Lord  Talbot  in  a  case  be- 
fore him  |  they  would  not  of  themselves  carry  a  fee.  But  it  has 
been  very  properly  admitted,  that  the  words,  paying  yearly  and 
every  year,  are  sufficient  for  that  purpose.  That  annuity 
227*  was  intended  *to  continue  during  the  granddaughter's 
life,  though  it  is  not  so  expressly  mentioned ;  and  there- 
fore of  necessity  the  grandson  must  take  an  estate  in  fee." 
Judgment  was  given  accordingly,  (c) 

(a)  Goodright  v.  Allin,  2  Black.  E.  1041.  (b)  Goodright  v.  Stacker,  5  Term  E.  13. 

(c)  Ibhetson  v.  Beckwith,  ante,  §22. 
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.82.  The  following  case  was  sent  out  of  Chancery,  for  the 
opinion  of  the  Court  of  King's  Bench.  A  person  devised  certain 
estates  to  her  sister  for  life,  and  after  her  decease,  she  gave  the 
same  to  E.  Southouse,  charged  with  the  payment  of  an  annuity 
of  £20  to  J.  T.  for  and  during  the  term  of  his  natural  life,  (a)  f 

The  Court  certified,  that  E.  Southouse  took  an  estate  in  fee. 
And  Lord  Kenyon  observed,  that  the  determination  in  Ansley  v. 
Chapman,  was  founded  on  more  limited  grounds  than  those 
adopted  in  modern  times,  (b) 

83.  Where  lands  are  devised,  with  a  direction  that  the  devisee 
shall  pay  an  annual  sum  out  of  the  rents  and  profits  of  the  lands, 
the  devisee  will  only  take  an  estate  for  life.  The  cases  on  this 
point  will  be  stated  in  the  thirteenth  chapter. 

84.  It  has  been  resolved,  in  some  modern  cases,  that  a  devise 
generally,  with  a  limitation  over,  if  the  devisee  dies  under  age, 
or  without  issue,  will  give  the  first  devisee  an  estate  in  fee 
simple.1  , 

85.  A  person  made  her  will,  beginning  as  follows :  "  As  to  my 
worldly  affairs  and  estates,  &c,  I  do  dispose  thereof  in  manner 
following."  She  then  gave  to  her  son  J.  H.  a  certain  house ; 
and  if  the  said  J.  H.  should  happen  to  die  in  his  minority,  or 
before  he  came  to  age,  then  she  gave  the  said  house  to  her  three 
daughters,  (c) 

Lord  Mansfield  said  the  devise  over,  if  the  son  should  die 
under  twenty-one,  to  the  three  daughters,  showed  the  intention 
of  the  testatrix  to  give  a  fee ;  for  if  he  lived  to  twenty-one,  he 
might  then  dispose  of  it  himself;  if  he  died  before  he  could  not, 

(a)  Andrew  v.  Southouse,  5  Term  E.  292.     [Eight  v.  Compton,  9  East,  267.] 
(i)  Infra,  c.  13.   [See  Jenkins  v.  Jenkins,  Willes,  650.] 
•    (c)  Frogmorton  v.  Holyday,  3  Burr.  1618.    3  Ves.  &  Bea.  164. 


[t  In  this  case  the  Judges  seem  to  have  considered  the  charge  upon  the  devisee ; 
otherwise  it  would  seem  to  have  fallen  within  the  principle  of  Doe  v.  Clarke,  2  Bos. 
&  P.,  New.  Rep.  343.  See  Roe  v.  Daw,  3  M.  &  Sel.  525.  Bayley,  J.,  seems  to  have 
taken  this  view  of  the  case  of  Andrew  v.  Southouse.] 

1  If  the  devisee  has  the  absolute  right  to  dispose  of  the  property  at  his  pleasure, 
the  devise  over  is  inoperative.  But  where  a  life  estate  only  is  clearly  given  to  the 
first  devisee,  with  an  express  power,  in  a  certain  event,  or  for  a,  certain  purpose,  to 
dispose  of  the  property,  the  life  estate  is  not,  in  that  case,  enlarged  into  a  fee,  and 
the  devise  over  is  good.  Ramsdell  v.  Ramsdell,  8  Shepl.  288 ;  and  see  Jackson  v. 
Robins,  16  Johns.  537;  Guthrie  v.  Guthrie,  1  Call,  7  ;  Waring  v.  Middleton,  3  Desaus. 
249  ;  [McLean  v.  McDonald,  2  Barb.  Sup.  Ct.  534.] 

vol.  in.  25 
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and  then  she  disposed  of  it.  If  the  son  was  barely  to  take  an 
estate  for  life,  the  time  of  his  death  must  be  immaterial  to  the 
devise  over ;  but  limiting  it  over  only  upon  the  contingency  of 
his  dying  in  his  minority,  showed  that  she  intended  to  give  him 

an  absolute  estate  in  fee,  which  he  might  dispose  of  if  he 
228  *     came  *  of  age  ;  and  unless  he  lived  to  be  of  age,  when  he 

might  dispose  of  it,  she  meant  it  should  go  to  her  daugh- 
ters. 

86.  A  person  devised  to  the  two  children  of  his  brother,  when 
they  attained  the  age  of  twenty-one  years  ;  but  if  either  of  them 
should  die  under  the  said  age  of  twenty-one  years,  then  the  sur- 
vivor should  be  heir  to  the  other,  (a) 

It  was  resolved,  on  the  authority  of  the  preceding  case,  that 
the  devisees  took  estates  in  fee. 

87.  Upon  a  case,  sent  from  the  Eolls,  for  the  opinion  of  the 
Court  of  King's  Bench,  the  facts  were : — a  person  devised  to 
certain  of  her  grandchildren,  as  tenants  in  common  ;  but  in  case 
of  the  death  of  either  of  them,  under  age,  and  without  leaving 
any  issue,  the  share  of  the  person  so  dying  to  go  to  the  survivor. 
It  was  certified,  that  the  grandchildren  took  a  fee.  (b) 

88.  Where  lands  are  devised  to  trustees,  for  the  purpose  of 
performing  any  trusts  which  require  the  absolute  property  of  them, 
an  estate  in  fee  simple  will  pass  to  the  trustees,  without  any 
words  of  limitation ;  for  there  is  no  difference  between  a  devise 
to  a  person  in  fee  simple,  and  a  devise  to  a  person  upon  trusts 
which  require  an  estate  in  fee  simple,  (c)1 

89.  A  person  gave  all  and  singular  his  freehold,  leasehold,  copy- 
hold, and  also  his  personal  estate,  of  what  kind  soever,  to  trus- 
tees and  their  executors,  administrators,  and  assigns,  in  trust  to^ 
and  for  several  uses,  to  pay  several  annuities,  sums,  and  legacies, 
by  and  out  of  the  produce  of  the  personal  estate  ;  if  that  should 
happen  to  be  deficient,  then  to  pay  the  same  by  and  out  of  the 
rents,  issues,  and  profits  arising  by  the  real  estate,  (d) 

One  of  the  questions  in  this  case  was,  whether  the  trustees 
took  an  estate  in  fee,  under  the  devise. 

(a)  Doe  v.  Cundall,  9  East,  400.  Doe  v.  Coleman.  6  Price,  179.  The  cases  there  cited. 
[Also  Doe  v.  Nicholls,  1  B.  &  Cres.  336.]  (b)  Toovey  r.  Bassett,  10  East,  460. 

(c)  Doe  v.  Willan,  2  B.  &  Aid.  84.  (d)  Gibson  v.  Moutfort,  1  Vez.  485. 

1  See  4  Kent,  Comm.  540  ;  Ante,  tit.  12,  ch.  1,  §  14,  note ;  Doeu.  Hewland,  8  Cowen, 
277. 
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Lord  Hardwicke  was  of  opinion,  that  the  inheritance  passed 
to  the  trustees,  and  said  it  had  often  been  determined,  that  in  a 
devise  to  trustees,  it  was  not  necessary  the  word  "  heirs  "  should 
be  inserted,  to  carry  the  fjse  at  law  ;  for  if  the  purposes  of  the 
trust  could  not  be  satisfied  without  having  a  fee,  courts  of  law 
would  so  construe  it ;  as  in  Shaw  v.  Weigh,  and  several  other 
cases.  Here  were  purposes  to  be  answered  which,  by  possibility, 
and  that  was  sufficient,  could  not  be  answered  without  the  trus- 
tees having  a  fee,  viz.,  the  paying  of  several  annuities  and  large 
pecuniary  legacies,  if  the  personal  estate  was  deficient,  which 
would  probably  be  the  case  ;  then  how  was  the  rest  to  be 
raised,  barely  *  by  the  rents  and  profits  ?  It  must  be  so,  if  *  229 
it  was  a  chattel  interest,  for  then  it  could  not  be  taken  out 
of  the  estate  by  anticipation  ;  but  that  could  not  be  in  this  case  ; 
for  if  the  pecuniary  legacies  were  not  paid  out  of  the  personal, 
the  real  must  be  sold  to  satisfy  them  ;  for  several  of  them  were 
to  be  paid  within  a  year  after  the  testator's  death,  and  could  not 
therefore  be  paid  by  annual  perception.  This,  then,  was  a  pur- 
pose which  it  was  impossible  to  serve,  unless  the  trustees  had 
the  inheritance  ;  for  if  they  were  to  sell  a  fee,  they  must  have  a 
fee.  (a) 

90.  G.  B.  devised  several  sums  of  £3  a  year,  some  for  life,  and 
some  in  fee  ;  and  added,  that  these  legacies  were  to  be  faithfully 
paid  by  his  trustee  J.  C.  every  year.  He  also  left  to  his  trustee 
and  executor  £5  to  build  a  tomb  for  him,  he  and  his  heirs  always 
to  see  that  it  was  kept  in  order,  and  appointed  the  said  J.  C.  his 
sole  executor  and  trustee.  The  Court  was  of  opinion,  that  all 
the  estate  of  the  testator  passed  to  the  trustee  in  fee ;  because 
the  intention  was  clear,  that  he  meant  to  devise  his  real  estate  in 
trust ;  and  there  were  trusts  to  be  executed,  which  the  trustee 
could  not  effectuate,  without  having  an  estate  in  fee  devised  to 
him ;  for  there  were  annuities  in  fee  charged  on  the  real  estate, 
and  the  estate  must  be  coextensive  with  the  charges,  (b) 
■  91.  In  commenting  on  the  case  of  Vick  v.  Edwards,  Mr. 
Fearne  observes,  that  the  first  words  alone  would,  from  the  na- 
ture of  the  trust,  have  carried  the  fee  to  the  trustees.  The  latter 
words  did  not  give  it  from  them ;  which  indeed  would  have  been 

(a)  Fitzg.  E.  7.    [Trent  v.  Hanning,  7  East,  97.] 

(6)  Oakes  v.  Cooke,  3  Burr.  1684.     [Doe  v.  Woodhouse,  4   T.  R.  89.    Anthony  ».  Eees, 
2  Crom.  &  Jerv.  75.]    Doe  v.  Gillard,  5  Barn.  &  Aid.  785. 
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an  express  negative  upon  the  constructive  operation  of  the  first. 
But  their  effect  was  included  in  that  of  a  devise  to  the  trustees 
and  their  heirs,  inasmuch  as  they  expressly  direct  the  fee  to  the 
same  person  as  such  a  complete  limitation  would  ultimately 
carry  it  to,  viz.,  the  survivor  of  the  trustees,  (a) 

92.  In  the  case  of  chattels  real,  that  is,  terms  for  years,  a 
general  gift  of  them  will  pass  all  the  estate  and  interest  of  the 
testator,  without  any  additional  words. 

93.  The  termor  of  a  messuage  for  forty  years,  devised  the 
messuage  by  his  will,  without  any  words  of  limitation.  It  was 
resolved,  that  the  entire  term  passed,  for  the  devisee  could  not 
have  any  estate  in  the  house,  at  will,  or  for  teVm  of  life,  or 
for  the  term  of  any  years,  or  a  year,  therefore  the  whole  term 
passed,  (b) 

94.  A  disposition  of  a  term  for  years  to  a  person  and  the  heirs 

of  his  body,  is  a  disposal  of  the  entire  interest  in  the 
230  *    term  ;  for  *  a  term  cannot  be  entailed.     But  a  devise  over 

of  a  term,  after  a  prior  disposition  of  it  to  a  person  for  life, 
is  good  by  way  of  executory  devise  ;  of  which  an  account  will 
be  given  in  a  subsequent  chapter,  (c) 

95.  It  is  said  by  Lord  Parker,  that  a  devise  of  a  term  to  one 
for  a  day,  or  an  hour,  is  a  devise  of  the  whole  term,  if  the  limita- 
tion over  is  void,  and  it  appear  at  the  same  time  that  the  whole 
is  intended  to  be  disposed  of  from  the  executors.  But  if  such 
an  intention  does  not  appear,  then  it  has  been  held  that  a  limita- 
tion of  a  term  to  one  life,  does  not  vest  the  whole  so  absolutely 
in  him,  as  to  be  at  his  disposal ;  but  leaves  a  possibility,  viz., 
upon  the  death  of  the  devisee  within  the  term,  of  reverter  in  the 
executors  of  the  testator,  (d) 

96.  A  being  possessed  of  a  term  for  ninety-nine  years,  devised 
it  to  B  for  life,  remainder  to  C  for  life,  and  so  on  to  five  others, 
successively  for  life.  It  was  resolved,  that  after  the  death  of  the 
seven  persons  to  whom  the  term  was  devised  for  life,  it  should 
revert  to  the  executor  of  the  testator,  (e) 

97.  [Where,  by  deed  or  will,  the  trust  of  a  term  in  gross  is  to 
pay  the  rents  and  profits  to  the  cestui  que  trust  generally,  (i.  e. 


(a)  Tit.  16,  c.  8.    Fearne,  Rem.  8th  edit.  357.  (S)  Fenton  v.  Foster,  3  Dyer,  307,  b. 

(c)  Tit.  8,  c.  2.  (d)  1  P.  Wms.  666.    Fearne's  Ex.  Dev.  487,  ed.  8. 

(e)  Eyres  v.  Faulkland,  1  Salk.  231. 
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without  words  of  limitation  or  restriction,)  the  cestui  que  trust 
will  be 'entitled  to  the  absolute  interest  in  such  term  in  gross. 
Yet  it  is  otherwise,  where  a  term  is  by  such  grant  or  devise 
carved  out  of  the  inheritance ;  in  which  case  the  cestui  que 
trust  will  only  be  entitled  to  a  life  interest,  and  subject  thereto, 
the  term  will  attend  in  trust  for  the  owner  of  the  inherit- 
ance.] (a) 

(o)  Bolt  v.  Mitchelson,  Belt's  Supp.  to  Vez.  238. 
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CHAP.   XII. 

CONSTRUCTION. — WHAT   WORDS   CREATE   AN   ESTATE   TAIL.1 
Sect.     1.  No  Technical  Words  neces-    Sect.  27.  The  words  Issue,  Children, 


sary. 
7.  The  word  Heirs  qualified  by 
subsequent  words. 
20.  Or  by  a  Remainder  over  to  a 
collateral  Heir. 


32.  An  Estate  Tail  may  arise  by 
Implication. 

46.  A  Devise  for  Life  may  be  en- 
larged into  an  Estate  Tail. 


Section  1.  As  lands  may  be  devised  in  fee  simple,  without 
any  of  those  technical  words  which  are  required  in  deeds,  so 
may  they  be  devised  in  tail ;  for  any  words  that  indicate  the  tes- 
tator's intent  to  restrain  the  descent  of  the  estate  given  to  the  lineal 
descendants  of  the  devisee,  will  only  pass  an  estate  tail.  Thus  a 
devise  to  a  person,  et  semini  suo,  or  to  a  man  and  his  wife,  et  hceredi 
de  corpore,  et  uni  hceredi  tantum  gives  an  estate  tail,  (a) 

2.  It  was  agreed  by  the  Judges  of  the  Court  of  K.  B.  in  36 
Eliz.,  that  a  devise  to  one  and  the  heir  of  his  body,  was  an  estate 
tail,  and  should  go  to  all  the  heirs  of  his  body ;  for  heir  was 
nomen  collectivism,  and  one  can  have  but  one  heir  at.  one  time  ; 
and  this  should  go  from  heir  to  heir,  (b) 2 

3.  It  has  been  stated,  that  a  limitation  in  a  deed,  to  a  person  and 
his  heirs  male,  creates  an  estate  in  fee  simple ;  but  in  a  will,  those 
words  will  create  an  estate  tail,  (c) 

4.  A  person  devised  to  his  eldest  son,  all  that  his  farm  called 

(a)  1  Inst.  9  b.  1  Vent.  228.    (And  see  Tit.  2,  oh.  1,  §  22.)  (6)  Cro.  Eliz.  314. 

(c)  Tit.  32,  c.  21. 

1  On  the  subject  of  this  chapter,  see  the  learned  Essay  of  Mr.  Hayes,  on  the  Disposi- 
tion of  Real  Estate. 

2  A  devise  to  one  "  and  his  oldest  male  heir,  forever,"  gives  an  estate  tail.  Cuffee  v.  Milk, 
10  Met.  366 ;  and  see  Hall  v.  Vandegrift,  3  Binn.  374 ;  Hamilton  v.  Hempstead,  2  Day, 
332.  But  a  devise  to  one  "  and  his  heirs  lawfully  begotten,  forever,"  without  a  limitation 
over,  was  held  to  give  a  fee  simple.  Paddison  v.  Oldham,  1  Har.  &  M'Hen.  336.  [A 
devise  by  a  father  of  certain  real  estate  to  his  "  son  John,  and  the  heirs  lawfully  begot- 
ten of  his  body,  and  their  heirs  and  assigns,"  gives  an  estate  tail  to  John,  and  the  words 
"  their  heirs  and  assigns,"  do  not  enlarge  the  devise  to  a  fee  simple,  either  to  him  or  the 
heirs  of  his  body.    Buxton  v.  Uxbridge,  10  Met.  87  ;  Wight  v.  Thayer,  1  Gray,  284. 
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D.,  to  him  and  his  heirs  males  for  ever.  Resolved,  that  the  eld- 
est son  took  an  estate  in  tail  male  ;  for  the  law  would  supply  the 
words  of  his  body,  (a) 

5.  Where  an  estate  is  expressly  devised  to  a  person  and  the 
heirs  of  his  body,  no  charge  on  such  estate  will  enlarge  it  to  an 
estate  in  fee  simple,  (b) 

6.  A  person  devised  a  messuage  and  lands  to  her  eldest  daugh- 
ter Alice,  and  the  heirs  of  her  body  lawfully  to  be  begot- 
ten   *  forever;    remainder  to  her  other  daughters  in  the     *232 
same  manner,  charged  and  chargeable  with  the  full  sum  of 

nine  score  pounds,  to  be  levied  and  raised  out  of  the  first  clear 
annual  profits  of  the  said  messuages,  &c.  And  that  her  executors 
should  stand  possessed  of  the  said  messuage  for  so  long  a  time 
as  until  they  should  raise  the  said  sum ;  and  to  and  for  the 
benefit  of  her  daughters  A.  M.  and  I.  (to  whom  she  had  given 
the  money)  until  the  same  should  be  paid  by  her  eldest  daugh- 
ter Alice  or  her  heirs,  and  from  and  after  the  raising  thereof  by 
Alice,  or  her  heirs,  it  was  her  will  that  she  and  her  heirs  should 
enjoy  the  said  messuages,  &c.  forever,  (c) 

It  was  resolved,  that  as  the  words  of  the  devise  created  an 
estate  tail ;  the  charge  on  the  lands,  and  the  subsequent  use  of 
the  words,  "  heirs  of  Alice,"  should  be  construed  to  refer  to  the 
special  designation  of  heirs  to  whom  the  estate  was  devised  at 
the  beginning  of  the  will ;  and  therefore  that  Alice  took  only  an 
estate  tail.  And  Lord  Mansfield  observed,  that  there  never  was 
an  instance  of  an  estate  in  fee  raised  by  implication  from  the 
circumstance  of  a  charge  being  made  by  the  devisor,  where  an 
express  estate  for  life,  or  in  tail,  was  given  ;  and  here  it  was  an 
estate  tail  with  several  remainders  over.1  (d) 

7.  Although  a  devise  to  a  person  and  his  heirs  gives  him  an 
estate  in  fee  simple,  yet  if  the  word  "  heirs  "  be  qualified  by  any 
subsequent  words,  which  show  the  intention  of  the  testator  to  re- 

(a)  Baker  v.  Wall,  1  Ld.  Kaym.  185.    (Derm  v.  Fogg,  2  Penn.  819.    Trevor  v.  Trevor, 
1  H.  L.  Ca.  239.) 
(4)  (Willis  v.  Bucher,  2  Binn.  456, 464.     Gause  v.  Wiley,  4  S.  &  E.  509.) 

(c)  Doe  v.  Fyldes,  Cowp.  833.    (Lithgow  v.  Kavanagh,  9  Mass.  161.) 

(d)  Denn  v.  Shenton  infra,  §  15.    Denn  v.  Slater,  infra,  §  45. 


1  A  devise  "to  A  and  her  heirs  lawfully  begotten,  and  in  case  she  dies  without 
heirs,"  remainder  over,  gives  A  an  estate  tail.    Pratt  v.  Flamer,  5  Har.  &  J.  10. 


296  Title  XXXVIII.    Devise.    Ch.  XII.  s.  7—10. 

strain  it  to  the  heirs  of  the  body  of  the  devisee ;  the  devise  will, 
in  that  case,  only  create  an  estate  tail? 

8.  There  is  a  case  in  Moore,  in  which  it  was  held,  that  a  devise 
to  an  unborn  person  el  hceredibus  suis  legitime  procreatis,  crea- 
ted an  estate  tail.  And  in  a  modern  case  sent  out  of  Chancery, 
where  there  wasa  devise  to  a  person  and  his  heirs,  lawfully  be- 
gotten, forever,  the  Court  of  C.  P.  certified,  that  the  devisee 
took  an  estate  tail ;  though  it  was  urged  that  the  words  lawfully 
begotten  were  surplusage,  and  equally  applicable  to  collateral  as 
to  lineal  heirs.  It  is  however  observable,  that  the  testator  had 
in  another  part  of  his  will  devised  to  a  person  and  to  his  heirs 
forever ;  so  that  the  variation  of  the  phrase  imported  a  variation 
of  intent,  which  may  have  been  the  ground  of  the  certificate,  (a) 

9.  W.  B.  devised  all  his  lands  to  John  his  son,  and  his  heirs  5 

and  if  he  died  without  issue,  he  devised  his  lands  in  R. 
233  *    *  to  M.  his  nephew  in  fee  ;  and  his  lands  in  H.  to  H.  his 

nephew  in  fee.  (b) 
It  was  resolved,  that  the  first  limitation  to  John  was  the  same 
as  if  it  had  been  to  him  and  the  heirs  of  his  body,  and  no  fee. 

10.  W.  G.  devised  lands  to  his  wife  for  life,  and  after  her 
death,  to  John  his  eldest  son,  and  to  his  heirs ;  upon  condition 
that  he,  as  soon  as  the  land  should  come  to  him  in  possession, 
should  grant  to  Stephen  his  second  son,  and  his  heirs,  an  annual 
xent  of  ,£4,  out  of  the  said  tenements  ;  and  that  if  the  said  John 
died  without  heirs  of  his  body,  the  land  should  remain  to  the  said 
Stephen  and  the  heirs  of  his  body.     The   first   question   was, 

(a)  Church  v.  Wyat,  Moo.  637.  Nanfan  v.  Legh,  7  Taunt.  85.  (Hall  v.  Vandergrift, 
■3  Binn.  347.    Berry  v.  Berry,  1  H.  &  J.  417.    Thomas  v.  Benton,  4  Desaus.  17.) 

(6)  Brown  v.  Jerves,  Cro.  Jac.  290.  Doe  v.  Ellis,  9  East,  382.  (Hawley  v.  Northampton, 
8  Mass.  41.) 


1  See  Dott  v.  Cunnington,  1  Bay,  453  ;  Duer  v.  Boyd,  1  S.  &  E.  203  ;  Tidball  v. 
Lupton,  1  Rand.  194;  Gause  v.  Wiley,  4  S.  &.  E.  509  ;  Sleigh  v.  Stridor,  5  Call,  439  ; 
Bells  v.  Gillespie,  5  Band.  273  ;  Sharp  v.  Thompson,  1  Whart.  139 ;  In  re  James,  1 
Dall.  47;  Dem.  v.  Cox,  4  Halst.  10;  Caskey  v.  Brewer,  17  S.  &  E.  441;  Sewell  v. 
Howard,  1  Har.  &  M'Hen.  45 ;  Moekbee  v.  Clagett,  2  Har.  &  M'Hen.  1  ;  Shanks  v. 
Blackiston,  4  Har.  &  M'Hen.  481.  [Fisk  v.  Keene,  35  Maine,  (5  Eed.)  349 ;  Wight  v. 
Thayer,  1  Gray,  284  ;  Perry  v.  Briggs,  12  Met.  17  ;  Canedy  v.  Haskins,  13  Met.  389  ; 
Weld  v.  Williams,  lb.  486;  Brown  v.  Lyon,  2  Selden,  (N.  Y.)  419 ;  Morehouse  v. 
Cotheal,  2  New  Jer.  430;  Lapsley  v.  Lapsley,  9  Barr,  130;  Deboe  v.  Lowen,  8  B. 
Mon.  616;  Chew  u.  Chew,  1  Md.  163;  Nowlin  v.  Winifree,  8  Gratt.  346 ;  Eraser  v. 
Chene,  2  Mich.  (Gibbs,)  8i.J 
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whether  John  had  an  estate  in  fee  by  the  devise ;  which  being  to 
him  and  his  heirs,  upon  condition  that  he  should  grant  a  rent  to 
Stephen  and  his  heirs,  it  was  said  the  intent  was  shown  that  he 
should  have  a  fee,  for  otherwise  he  could  not  legally  grant  such  a 
rent,  to  have  continuance  after  his  death,  (a) 

It  was,  however,  resolved  to  be  an  estate  tail ;  for,  being  limited, 
that  if  he  died  without  issue,  then  it  should  be  to  Stephen  and 
the  heirs  of  his  body,  that  showed  what  heirs  of  John  were  in- 
tended, namely,  heirs  of  his  body.  But  yet,  by  the  limitation  of 
the  will,  he  was  to  make  a  grant  of  the  rent,  which  being  by 
appointment  of  the  donor,  it  was  not  contra  formam  donationis, 
but  stood  with  the  gift,  and  should  bind  the  issue  in  tail. 

11.  W.  Hydes,  having  two  sons,  Thomas  and  Francis,  devised 
all  his  lands  to  his  wife  for  life,  and  after  her  decease,  then  he 
devised  his  lands  in  B.  to  Thomas,  his  son,  and  his  heirs  forever, 
and  his  lands  in  E.  L.  to  Francis,  his  son,  and  his  heirs  forever ; 
adding  the  following  words,  "Item,  I  will  that  the  survivor  of 
them  shall  be  heir  to  the  other,  if  either  of  them  die  without 
issue.  (6) 

It  was  resolved,  that  this  was  an  estate  tail;  and  that  although 
the  first  part  of  the  will  gave  a  fee,  the  second  part  corrected  it, 
and  made  it  but  an  estate  tail. 

12.  A  person  gave  and  devised  all  his  freehold  messuage,  &c, 
to  his  son  P.  B.,  and  his  heirs  forever,  on  condition  that  he  should 
pay  his  son  W.  B.  .£30  ;  and  devised  estates  to  his  other  sons  in 
the  same  manner.  Then  followed  this  clause:  "Item,  my  will 
and  mind  is,  that  in  case  any  of  my  said  children  unto  whom  I 
have  bequeathed  any  of  my  real  estates,  shall  die  without 

*  issue,  then  I  give  the  estate  of  him  or  them  so  dying,  *234 
unto  his  or  their  right  heirs  forever." 

Lord  Ch.  J.  "Willes  delivered  the  opinion  of  the  Court,  and 
said  the  question  was,  whether  P.  B.,  the  devisee,  took  an  estate 
in  fee  or  in  tail ;  and  this  was  divided  into  two  questions ; 
I.  Whether  he  would  have  had  an  estate  tail  in  case  the  re- 
mainder had  been  devised  over  to  a  stranger.  II.  Whether 
devising  it  over  to  the  right  heirs  of  the  person  so  dying  with- 
out issue,  made  any  difference. 

(a)  Duttoa  v.  Engram,  Cro.  Jao.  427. 

(6)  Chadook  v,  Cowley,  Cro.  Jac.  695.    (Williamson  v.  Daniel,  12  Wheat.  568.    Haines  v. 
Witmer,  2  Yeates,  400.    Shanks  v.  Blaokiston,  4  H.  &  M'Hen.  481.) 
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As  for  the  first  question,  it  could  not  be  doubted,  after  so 
many  solemn  determinations,  that  if  a  man  devised  an  estate 
to  A  and  his  heirs,  and  afterwards  in  his  will  gave  his  estate  to 
another,  in  case  A  died  without  issue,  the  subsequent  words 
reduced  A's  estate  only  to  an  estate  tail ;  and  restrained  the 
general  word  heirs  to  signify  only  heirs  of  the  body ;  and  this 
was  founded  upon  these  known  rules,  that  the  intention  of  the 
testator  shall  always  take  place  in  the  construction  of  wills,  so 
far  as  it  can  be  collected  from  the  will  itself,  if  it  be  not  con- 
trary to  the  rules  of  law ;  and  that  the  priority  or  posteriority 
of  words  in  a  will  was  not  at  all  regarded,  but  that  the  whole 
will  must  be  taken  together,  to  find  out  the  intent  of  the 
testator,  (a) 

II.  But  this  distinction  was  relied  on,  that  though  it  would 
have  this  construction  in  case  the  remainder  had  been  devised 
over  to  a  stranger,  it  would  be  otherwise  in  the  present  case, 
because  the  remainder  was  devised  over  to  the  heirs  of  the  per- 
son so  dying  without  issue.  This  distinction,  though  it  seemed 
at  first  to  be  of  some  weight,  when  considered,  made  no  differ- 
ence, either  in  reason  or  in  law.  Even  in  grants,  where  words 
were  .construed  much  stricter  than  in  cases  of  wills,  if  there  were 
words  that  created  an  estate  tail,  the  grantee  would  have  an 
estate  tail,  though  the  next  remainder  was  limited  to  his  right 
heirs  ;  and  nothing  was  more  common  in  settlements  than  to 
limit  an  estate  to  a  man  and  the  heirs  of  his  body,  remainder 
to  his  right  heirs ;  and  for  this  plain  reason,  to  prevent  his  dis- 
inheriting his  issue,  except  by  some  solemn  act  done  in  his  life- 
time. 

The  Court  was  unanimously  of  opinion,  that  the  devisee  took 
an  estate  tail.  (6) 

13.  It  is  observed  by  Mr.  Durnford,  in  a  note  to  this  case,  that 
by  the  words,  die  without  issue,  the  devisor  must  have 
235*    meant  *  dying  without  heirs  of  the  body,  or  without  heirs 
generally.     But  to  suppose  that  he  used  those  words  in 
the  latter  sense,  would  be  to  suppose  that  he  intended  to  devise 
the  lands  to  his  son  P.  B.,  and  his  heirs  forever,  and  if  he  die 
without  such  heirs,  then  to  the  same  heirs.    There  seemed,  there- 
to) [Romilly  v.  James,  6  Taunt.  274-275.] 
(6)  Brice  v.  Smith,  Willes,  2.     1  Com.  R.  538.     (Hurlbert  v.  Emerson,  16  Mass.  241.) 
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fore  less  doubt  in  such  a  case  respecting  the  devisor's  intention, 
than  in  the  ordinary  case  of  a  limitation  over  to  a  stranger,  after 
a  dying  without  issue  by  the  first  taker.f 

14.  J.  Leslie  devised  lands  to  the  use  of  his  eldest  son  John, 
and  his  heirs  forever ;  and  failing  issue  of  his  said  son  John, 
then  to  the  use  of  his  second  son  James,  and  his  heirs  forever ; 
and  failing  issue  of  that  son,  then  to  the  use  of  his  third  son 
George,  and  his  heirs  forever ;  and  failing  issue  of  that  son,  then 
to  the  use  of  every  other  son  that  he  should  have,  and  their  heirs 
forever  ;  and  failing  his  issue  male,  then  to  the  use  of  his  issue 
female  and  their  heirs  forever.  It  was  determined  by  the  House 
of  Lords,  on  an  appeal  from  the  Court  of  Exchequer  in  Ireland, 
that  according  to  the  intention  of  the  testator,  his  sons  took  suc- 
cessively estates  in  tail  male ;  and  that  upon  the  death  of  the 
eldest  son,  leaving  only  a  daughter,  the  second  son  took  in  the 
order  of  succession,  (a) 

15.  A  will  was  as  follows :  "  I  give  to  my  grandson  Samuel 
all  my  meadow,  &c,  to  hold  unto  the  said  Samuel  and  the  heirs 
of  his  body  lawfully  begotten,  and  their  heirs  forever  ;  charge- 
able with  the  payment  of  £8  a  year  to  my  niece,  &c.  But  in 
case  the  said  Samuel  shall  die  without  leaving  issue  of  his  body-,., 
then  I  give  the  said  meadow,  &c.  unto  my  nephew  W.  G."  The 
question  was,  whether  Samuel  took  an  estate  in  fee,  or  an  estate 
tail.  It  was  contended  that  the  testator  meant  the  issue  of 
Samuel  should  take  an  estate  in  fee  ;  and  that  the  devise  over 
was  in  the  event  of  Samuel's  dying  without  issue  living  at  the 
time  of  his  death,  by  which  means  it  would  be  an  executory 
devise,  (b) 

Lord  Mansfield  said,  the  question  was,  whether  the  grandson 
took  an  estate  tail,  or  an  estate  in  fee.  That  the  devise  was  to 
Samuel  and  the  heirs  of  his  body,  and  their  heirs  forever  ;  but 
the  words,  their  heirs  forever,  were  qualified  by  the .  subsequent 
words,  in  case  he  shall  die  without  leaving  issue,  which 
clearly  *  showed  it  to  be  an  estate  tail ;  and  then  the  tes-     *  236. 

(a)  Fitzgerald  v.  Leslie,  3  Bro.  Pari.  Ca.  154.    Preston  r.  Funnell,  Willes,  R.  164. 
(S)  Denn  u.  Shenton,  Cowp,  410.     (Buxton  v.  Uxbridge,  10  Met.  87.    Lithgow  v.  Kaven- 
agh,  9  Mass.  166.)    Doe  v.  Wetton,  infra,  c.  17,  §  8. 


ft  But  the  construction  is  the  same  in  either  case,  whether  the  limitation  over  bo  to. 
a  stranger,  or  to  one  who  might  be  the  heir.— Doe  v.  Ellis,  9  East,  382. 
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tator  gave  it  over  to  the  lessor  of  the  plaintiff.  It  was  too 
clear  to  admit  of  a  doubt.  Judgment,  that  Samuel  took  an 
estate  tail. 

16.  I.  Beech  devised  to  his  wife  for  life,  and  after  her  decease 
to  be  equally  divided  between  his  four  children,  H.,  I.,  E., 
and  S.,  and  to  each  of  them  and  their  heirs  forever,  share  and 
share  alike ;  and  in  case  they  should  be  minded  and  agree 
among  themselves  to  sell  the  said  estate,  then  every  one  of  his 
said  children  should,  have  their  equal  shares  of  moneys,  from 
thence  arising ;  but  if  they  consented  and  agreed  to  keep  the 
estate  whole  together,  then  and  in  such  case  all  the  rents, 
issues,  and  profits  thereof,  from  time  to  time,  as  they  should 
become  due  and  payable,  should  be  equally  paid  and  divided 
between  his  four  children,  and  to  the  several  and  respective 
heirs  of  them,  on  their  bodies  lawfully  begotten,  share  and  share 
alike,  (a) 

The  Court  said,  that  the  children  of  I.  Beech  took  only  estates 
tail  in  the  respective  fourths ;  for  though  it  was  given  to  them 
and  their  heirs,  and  they  had  also  a  power  of  selling  the  estate, 
by  the  former  part  of  the  devise ;  yet  the  subsequent  words,  to  the 
several  and  respective  heirs  of  them  on  their  bodies  lawfully 
begotten,  restrained  the  operation  of  the  former  words,  and 
reduced  the  estate  devised  to  an  estate  tail. 

17.  W.  F.  by  will,  after  confirming  his  settlement,  by  which 
one  part  of  the  estate  was  limited  to  his  wife  for  life,  devised 
the  rest  of  the  premises  to  his  daughter  and  only  child  Mary,  on 
her  attaining  twenty-one,  and  to  her  heirs  :  and  as  to  that  part 
which  was  settled  on  his  wife  he  devised  the  same  to  his  said 
daughter,  after  the  death  of  his  widow.  In  case  the  widow 
should  die  before  the  daughter  attained  twenty-one,  then  he 
willed  that  both  parts  of  the  estate  should  go  immediately  to  his 
daughter,  and  her  heirs  for  ever;  but  he  willed  that  his  wife 
should  hold  and  enjoy  both  parts  until  his  daughter  should  attain 
the  age  of  twenty-one ;  and  in  case  his  daughter  should  die  with- 
out issue,  then  he  empowered  her  to  dispose  of  the  whole  by 
will,  or  any  other  instrument  in  writing,  and  for  want  of  such 
issue  and  direction,  &c,  then  that  the  same  should  descend.and 
go  to  his  own  right  heirs,  (b) 

(a)  Roe  v.  Avis,  4  Terra  E.  605.  {bj  Doe  „.  RiverSi  7  Term  B  276 
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The  Court  was  of  opinion,  that  the  daughter  took  only  an 
estate  tail. 

*18.  A  person  devised  to  her  son  Richard,  and  her  *237 
daughter  Elizabeth,  and  their  heirs  forever.  Provided 
that  if  her  said  son  and  daughter  should  both  have  issue,  then 
both  their  dividends  aforesaid  were  to  go  to  the  issue  of  their 
own  bodies:  but  if  but  one  of  them  should  have  issue,  then  the 
premises  should  go  to  that  issue,  whether  it  were  the  child  of  her 
son  or  daughter  aforesaid ;  but  if  they  both  died  without  issue 
of  their  bodies,  then  immediately  to  the  right  heir  at  law,  and  his 
heirs  forever,  (a) 

The  Court  resolved  that  the  devisees  took  an  estate  tail. 

19.  There  are  several  cases,  in  which  words,  introducing  re- 
•mainders  over,  after  a  limitation  to  heirs,  do  not  abridge  or  qualify 
the  extent  of  the  word  "  heirs ; "  of  which  an  account  has  been 
given  in  a  former  title,  (b) 

20.  In  consequence  of  the  principle,  that  there  can  be  no  re- 
mainder limited  after  an  estate  in  fee  simple ;  where  there  is  a 
devise  to  a  person  and  his  heirs,  and  if  he  dies  without  heirs, 
remainder  to  a  stranger,  the  remainder  is  void.  But  where  lands 
are  devised  to  a  person  and  his  heirs,  with  a  remainder  to  a  col- 
lateral heir  of  the  first  devisee ;  the  word  "  heirs"  will  be  con- 
strued to  mean* 'heirs  of  the  body,  and  the  first  devisee  will  take 
only  an  estate  tail ;  because  the  devise  over  to  the  collateral  heir 
plainly  denotes,  that  the  testator  only  meant  to  give  the  lands  to 
the  lineal  descendants  of  the  first  devisee ;  for  the  first  devisee 
could  not  die  without  heirs,  as  long  as  the  collateral  heir,  or  any 
of  his  lineal  descendants  were  existing,  (c) 

21.  Thus,  where  a  person  devised,  his  houses  in  London  to 
Francis  his  son,  after  the  death  of  his  wife;  and  if  his  three- 
daughters  or  either  of  them  should  overlive  their  mother,  and 
Francis  their  brother  and  his'  heirs,  then  they  to  enjoy  the  same 
houses  for  term  of  their  lives.  The  principal1  question  was, 
whether  Francis  the  son  had  a  fee,  or  a  fee  tail,  by  the  will,  in 
regard  the  limitation  was,  if  his  sisters  survived  him  and  his 
•heirs,  (d) 

{a)  Doe  v.  Wiohelo,  8  Term  K.  211.  [Et  vide  Tenny  v.  Agar,  12  East,  253.]  Pierson  v. 
Vickers,  5  East,  548.  W  Tit.  16,  c.  1. 

(c)  Fearne'sEx.  Dev.  466,  ed.  8.  Att.-Gen.  v.  Gill,  2  P.  Wms.  369.  [Does.  Bluok,  6. 
Taunt.  484.]  M  Webb  v.  Hearing,  Cro.  Jao.  415. 

vol.  in.  26 
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The  Court  resolved,  he  had  but  a  fee  tail ;  for  by  " heirs"  in 
this  place,  was  intended  "  heirs  of  his  body ; "  because  the  limita- 
tion being  to  his  sisters,  it  was  necessarily  to  be  intended  that  it 
was,  if  he  should  die  without  issue  of  his  body,  for  they  were  his 
heirs  collateral.     And  therefore  there  was  a  difference,  where  a 

devise  was  to  one  and  his  heirs,  and  if  he  died  without 
238  *     heirs,  *  that  it  should  remain  over ;  it  was  void,  as  19  Hen. 

VIII.  pi.  9 ;  yet  when  a  devise  was  to  one  and  his  heirs, 
and  if  he  died  without  heir,  it  should  be  to  his  next  brother,  there 
was  an  apparent  intention  what  heirs  he  intended ;  and  the  in- 
tention being  collected  from  the  will,  the  law  would  adjudge 
accordingly. 

22.  A  testator  devised  lands  to  his  wife  for  life,  remainder  to 
Henry  his  son  for  life,  remainder  to  his  son  George  and  his  heirs 
forever,  and  if  he  died  without  heirs,  then  to  his  two  daughters, 
The  question  was,  whether  George  took  a  fee  simple,  or  only 
an  estate  tail.  And  the  case  of  Webb  v.  Hearing  was  cited,  to 
prove  that  where  a  devise  is  to  one  and  his  heirs,  remainder  over 
to  another,  who  is,  or  may  be  the  devisee's  heir  at  law,  such  limi- 
tation shall  be  good ;  and  the  first  limitation  construed  an  entail, 
and  not  a  fee,  in  order  to  let  in  the  remainder-man  ;  but  where 
the  second  limitation  is  to  a  stranger,  it  is  merely  void,  and  the 
first  limitation  is  a  fee  simple,  (a) 

Lord  Talbot  said  George  took  an  estate  tail.  The  difference 
which  had  been  taken  was  right ;  and  the  reason  of  it  was,  that 
in  the  latter. case,  there  was  no  intent  appearing,  to  make  these 
words  carry  any  other  sense  than  what  they  imported  at  law ; 
but  in  the  former,  it  was  impossible  that  the  devisee  should  die 
without  an  heir,  while  the  remainder-man  or  his  issue  continued ; 
and  therefore  the  generality  of  .the  word  "heirs,"  should  be  re- 
strained to  heirs  of  the  body ;  since  the  testator  could  not  but 
know,  that  the  devisee  could  not  die  without  an  heir,  while  the 
remainder-man  or  any  of  his  issue  continued,  (b) 

23.  The  rule  is  the  same  where  the  remainder  is  limited  to  the 
heirs  of  the  testator  himself,  if  such  heirs  must  also  be  heirs  to  the 
first  devisee,  (c) 

(a)  Tyte  v.  Willis,  Forr.  R.  1. 

(6)  Pickering  v.  Towers',  1  Eden,  142.     Goodright  v.  Goodridge,  Willes,  R.  369. 

(c)  Fearne's  Ex.  Dev.  467,  ed.  8. 
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24.  A  person,  having  issue  three  sons,  John,  Francis,  and 
William,  devised  his  lands  to  Francis  and  his  heirs ;  and  for 
default  of  the  heirs  of  Francis,  to  the  heirs  of  the  devisor,  (a) 

Lord  Holt  said,  that  although  the  devise  to  the  heirs  of  the 
devisor,  passed  no  estate  to  the  eldest  son,  who  took  the  re- 
version by  descent,  and  not  the  remainder  by  purchase,  yet  it 
was  sufficient  to  show  the  intent  of  the  devisor,  that  the  words 
of  the  devise,  "  to  Francis  and  his  heirs,  and  for  want  of  such 
heirs,"  meant  heirs  of  his  body.  And  as  the  devisor  said  that 
his  own  right  heirs  should  take  after  the  death  of  Francis 
without  *  heirs,  although  the  devisor's  heir  took  nothing  *  239 
by  this  devise,  for  he  took  by  descent,  yet  it  appeared 
that  the  testator  intended  that  when  Francis  was  dead  with- 
out issue,  the  eldest  son  should  take ;  and  the  word  "  heirs  " 
could  not  have  any  other  construction  but  "issue,"  because 
he  could  not  die  without  an  heir  as  long  as  the  testator  had 
an  heir,  (b) 

25.  T.  G.  devised  an  estate  to  his  grandson,  for  and  during 
his  natural  life ;  and  after  his  decease,  to  his  right  and  lawful 
heirs  and  assigns  for  ever ;  and  for  want  of  such  lawful  heirs, 
he  gave  the  same  to  another  grandson,  his  heirs  and  assigns  for- 
ever, (c) 

The  Court  of  K.  B.  certified  to  the  Court  of  Chancery,  that 
the  grandson  took  an  estate  tail. 

26.  But  where  a  devise  was  to  a  person  and  his  heirs,  and  if 
he  died  without  heirs,  remainder  to  his  half-brother ;  the  devise 
was  held  by  Lord  Hardwicke  to  pass  a  fee  ;  this  being  in  fact  a 
devise  over  to  a  stranger,  as  the  law  considers  him ;  because  he 
could  not  inherit  from  his  brother,  (d) 

27.  Where  lands  are  devised  to  A  and  his  issue,  or  to  A  "  and 
his  children,"  A  having  no  children  at  the  time,  he  will  take  an 
estate  tail ;  because  it  is  clearly  the  intention  of  the  testator  not 
to  give  A  an  estate  for  life  only,  but  that  his  children  should  be 
benefited  by  the  devise ;  and  they  cannot  take  as  immediate 
devisees,  not  being  in  existence  at  the  death  of  the  testator; 

(a)  Nottingham  v.  Jennings,  Com.  K.  82.    1  P.  Wms.  23. 

(b)  Ante,  c.  8. 

(c)  Morgan  v.  Griffiths,  Cowp.  234.     Lewis  v.  Waters,  6  East,  336. 

(d)  Tilbury  v.  Barbutt,  3  Atk.  617.  S.  C.  1  Vez.  89. 
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nor  can  they  take  by  way  of  remainder,  T;he  devise  being  im- 
mediate, (a)  1 

28.  Mr.  Viner,  the  author  of  the  Abridgment,  devised  certain 
premises  to  Dr.  Clifton,  and  the  "  issue  "  of  his  body  lawfully 
begotten,  living  at  his  death,  and  for  want  of  such  issue,  to  the 
University  of  Oxford,  (b)  2 

Lord  Keeper  Henley. — "  This  is  the  plainest  case  I  ever  saw 
in  my  life.  The  issue  cannot  take  by  present  devise,  as  joint 
tenants  with  the  defendant.  They  are  not  to  take  by  remainder, 
but  by  descent,  all  the  posterity  are  intended  to  take  ;  it  cannot 
therefore  be  a  contingent  remainder,  but  it  is  clearly  an  estate 
tail." 

29.  E.  Wharton  devised  all  the  rest  and  residue  of  his  estate, 
as  well  real  as  personal,  to  his  nephew  A.  Wharton,  and  his  sons 
in  tail  male,  and  for  want  of  such  issue  in  tail  male,  to  his 

brother  J.  Wharton  and  his  sons  in  tail  male,  and  on 
240  *     failure  of  *  such  issue,  to  his  own  right  heirs.     Neither  A. 

nor  J.  Wharton  had  any  issue  at  the  time  of  making  the . 
said  will,  or  at  the  death  of  the  testator.     A.  Wharton   died 
without  issue,  (c) 

This  case  was  sent  from  the  Court  of  Chancery,  for  the  opin- 

(a)  Wild's  case,  6  Rep.  16.  1  Vent.  229.  Frank  v.  Stovin,  3  East,  648.  [Doe  v.  Davies, 
4  B.  &  Adol.  43.]  (J)  Un.  of  Oxford  v.  Clifton,  1  Eden,  473. 

(c)  Wharton  ».  Gresham,  2  Black,  E.  1088.    3  Term  E.  373. 


1  A  devise  was  in  these  words ; — "  I  give  to  my  daughter  M.  and  her  children  one 
•half  of  my  house  and  land,  &c.  Item,  I  give  to  my  daughter  J.  and  her  children  the 
•other  half   of  the  aforesaid  house,  &c.    But   if  either  of  my  aforesaid  daughters 

should  die  and  leave  no  children,  my  will  »is,  that  my  surviving  daughters  and  their 
children  should  enjoy  their  deceased  sister's  part."  At  the  time  of  the  devise,  M.  was 
unmarried,  and  J.  was  married,  but  had  no  child.  It  was  held  to  be  a  devise  in  fee 
tail.  Nightingale  v.  Burrell,  15  Pick.  104.  And  see  Parkman  v.  Bowdoin,  1  Sumn. 
359  ;  Wheatland  v.  Dodge,  10  Met.  502 ;  Clark  v.  Baker,  3  S.  &  B.  470.  [The  word 
"children"  held  to  be  used  synonymously  with  "issue."  Voller  v.  Carter,  29  Eng. 
Law  &  Eq.  267.] . 

2  The  word  " issue,"  in  a  will,  is  not  a  technical  expression;  and  therefore  it  will 
yield  to  the  intention  of  the  testator,  to  be  collected  from  the  whole  will.  Hence,  also, 
it  requires  a  less  demonstrative  context  to  show  the  testator's  intention  in  regard  to 
this  word,  than  it  does  in  regard  to  the  technical  expression  "  heirs  of  the  body."  Lees 
u.  Mosley,  1  Y.  &  C.  589.  For  the  exposition  of  both  these  expressions,  see  Hayes 
on  the  Construction  of  Limitations,  Prop,  xiv.,  xv.  p.  14-22.  [See  also,  Wynch's 
Trust,  28  Eng.  Law  &  Eq.  378.] 
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ion  of  the    Court  of   C.  B.,  and  the    certificate  was,  that  J. 
Wharton  took  an  estate  in  tail  male  in  the  premises. 

30.  C.  Stevens,  being  seised  in  fee  of  the  lands  in  question, 
devised  the  same  in  the  following  manner : — "  I  also  give  and 
devise  to  my  son  William  Stevens,  when  he  shall  accomplish 
the  full  age  of  twenty-one  years,  the  fee  simple  and  inheritance 
of  Lower  Shelton,  to  him  and  his  child  and  children  forever. 
But  if  my  son  W.  S.  should  happen  to  die  before  he  should 
accomplish  the  full  age  of  twenty-one  ;  then  I  give  and  bequeath 
the  fee  simple  and  inheritance  of  Lower  Shelton  to  my  wife  for- 
ever, (a) 

Lord  Mansfield  said,  if  the  testator  had  used  the  words,  "all 
his  estate,"  "inheritance,"  or  "forever;"  and  had  stopped  there, 
the  fee  simple  would  have  passed;  but  the  words  "child"  or 
"  children  "  were  to  the  full  as  restrictive  as  if  he  had  said,  "  and 
if  my  son  die  without  heirs  of  his  body."  The  words  of  the  will 
gave  the  son  an  estate  tail,  for  there  were  no  children  born  at  the 
time,  to  take  an  immediate  estate  by  purchase  :  the  meaning  was 
the  same  as  if  the  expression  had  been  to  William  and  his  heirs, 
that  is  to  say,  his  children,  or  his  issue.  The  word,  "forever," 
made  no  difference,  for  William's  issue  might  last  forever,  (b) 

31.  The  Master  of  the  Rolls  directed  the  following  case  to  be 
made,  for  the  opinion  of  the  Court  of  K.  B.  T.  Lowe  devised  to 
his  daughter  Anne,  all  his  estate  and  effects,  real  and  personal, 
and  added  these  words, — "  who  shall  hold  and  enjoy  the  same 
as  a  place  of  inheritance,  to  her  and  her  children,  or  her  issue  for- 
ever. And  if  it  should  so  happen  that  my  daughter  Anne  should 
die  leaving  no  child  or  children,  or  if  it  so  happen  that  my 
daughter  Anne's  children  should  die  without  issue,"  then  he 
directed  his  estates  to  be  sold,  (c) 

The  Court  certified  that  Anne  took  an  estate  tail. 

32.  An  estate  tail  may  be  created  in  a  will,  by  mere  implica- 
tion, without  any  express  words  of  devise.1    As,  where  S.  A.  had 

(a)  Davie  v.  Stevens,  1  Doug.  321.  (6)  [Doe  v.  Bradley,  16  East,  399,  403-4.] 

(c)  Wood  v.  Baron,  1  East,  259. 


1  See  2  Jarm.  on  Wills,  ch.  39,  per  tot,  Perkins's  ed. ;  Jackson  v.  Billinger,  18  Johns. 
368,  381,  per  Spencer,  C.  J. 

26* 
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issue  three  sons,  B,  C,  and  D ;  B  died,  leaving  his  wife 
ensient ;  S.  A.  devised  to  the  child  his  son's  wife  then  went 

with,  .£20  yearly,  and  if  his  son  C  die  before  he  had  any 
241  *    issue  of  his  *  body,  so  that  his  land  descended  to  D  before 

he-  came  to  twenty-one  years,  then  his  executors  should 
occupy  it  till  D  was  twenty-one  years  of  age.  It  was  held,  that 
C  took  an  estate  tail  by  implication,  as  well  by  the  words — "  If 
he  die  before  he  has  issue,"  as  if  it  had  been,  "  If  he  die  without 
issue."  (a) 

33.  One  Counden  devised  as  follows  : — "  As  touching  all  my 
lands  in  T.  &c,  whereof  I  now  stand  seised,  which  of  right 
will,  and  my  only  intent  and  meaning  is,  shall  descend  and  come 
unto  John  Counden  my  son,  after  my  decease,  this  is  my  will." 
And  then  appoints  that  certain  persons  should  receive  the  profits 
of  them  till  his  son  came  to  twenty -four  years,  and  then  they  to 
make  an  account  and  satisfy  him.  Then  adds  this  clause, — 
"Provided  always, 'that  if  my  son  John  shall  happen  to  decease 
without  issue  of  his  body,  then  I  will  all  and  singular  my  said 
lands,  &c.  shall  go  unto  the  right  heirs  males  and  posterity  of 
my  name  forever."  It  was  /held  that  John  Counden  took  an 
estate  tail,  (b) 

34.  R.  W.  having  two  sons,  Richard  the  elder,  and  William 
the  younger,  devised  in  these  words  :  — "  It  is  my  will,  that  if 
Richard  my  son  shall  happen  to  die,  and  leave  'no  issue  of  his 
body  lawfully  begotten,  that  then  and  in  that  case,  and  not  other- 
wise, after  the  death  of  the  said  Richard  my  son,  I  give  and 
bequeath  all  my  lands  of  inheritance  in  L.  unto  the  said  William 
my  son,  to  have  and  to  hold  the  same,  after  the  death  of  the  said 
Richard,  to  him  and  his  heirs."  Adjudged  by  Baron  Price,  that 
Richard  took  an  estate  tail  by  implication,  (c) 

35.  I.  G.  having  two  sons,  Richard  and  John,  devised  all  his 
lands  to  his  wife  for  life,  and  then  proceeded  in  these  words, — . 
-"  And  my  will  is,  that  if  my  son  Richard  do  happen  to  die  with- 
out heirs,  then  my  son  John  shall  enjoy  my  lands."  ■  Resolved, 
that  Richard  took  an  estate  tail  by  implication,  (d) 

(a)  Newton  v.  Barnardine,  Moo.  E.  127. 

Sfi)  Counden  v.  Clerke,  Hob.  29.    (M'Clintick  v.  Manus,  4  Mnnf.  328.    Terry  v.  Briggs, 
12  Met.  17.) 
•(c)  Walter  v.  Drew,  Com.  R.  372.    (Eoe  v.  Vernon,  6  East,  85.) 
i.d)  Goodridge  v.  Goodridge,  7  Mod.  463.    Willes  E.  369. 
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36.  A  person,  having  issue  a  son,  B.,  who  was  his  heir  appar- 
ent, and  two  daughters,  devised  in  these  words  : — "  If  it  happen 
my  son  B.  and  my  two  daughters  to  die  without  issue  of 
their  bodies  lawfully  begotten,  then  all  my  lands  shall  be  and 
remain  to  my  nephew  D.  and  his  heirs  forever."  (a) 

It  was  held,  I.  That  no  express  estate  was  by  this  will  given  to 
his  children.  II.  Nor  any  estate  by  implication ;  because  then 
it  must  either  be  a  joint  estate  for  life,  with  several  inheritances 
in  tail,  or  several  estates  tail  in  succession  one  after 
*  another.  The  last  it  could  not  be,  because  it  was  un-  *242 
certain  which  should  take  first,  which  next ;  and  the  first 
it  should  not  be,  because  the  heir  at  law  is  not  to  be  disinherited 
without  a  necessary  implication,  which  in  this  case  there  was 
not ;  for  it  was  only  a  designation  or  appointment  of  the  time 
when  the  land  should  come  to  the  nephew. 

37.  It  was  resolved,  in  1  &  2  Eliz.,  that  a  devise  to  A  and  the 
heirs  male  of  his  body,  and  if  he  chance  tolflie  without  heirs  of 
his  body,  remainder  over,  only  created  an  estate  in  tail  male ; 
because  an  implication  shall  not  control  an  express  limita- 
tion, (b) 

38.  A  devise  to  a  person  generally,  without  any  words  of 
limitation,  which  of  itself  would  create  no  more  than  an  estate 
for  life,  may  be  enlarged  by  implication  into  an  estate  tail. 

39.  M.  Sonday  devised  a  house  to  Margaret,  his  wife,  for  life, 
and  after  her  decease,  his  son  William  to  have  it ;  and  if  his  son 
William  married,  and  had  by  his  wife  any  male  issue,  lawfully 
begotten  of  his  body,  then  his  son  to  have  it ;  if  he  had  no  male 
issue  lawfully  begotten  of  his  body,  then  his  son  Samuel  to  have 
the  house.  And  added  a  clause,  that  if  any  of  his  sons  or  their 
heirs  male,  issue  of  their  bodies,  went  about  to  aliene  or  mort- 
gage the  house,  then  the  next  heir  to  enter,  (c) 

It  was  resolved,  that  an  estate  tail  male  was  created,  for  three 
reasons.  I.  Because  the  testator  says,  "  If  he  hath  no  issue  male, 
his  next  son  to  have  it,"  which  was  as  much  as  to  say,  "if 
William  dies  without  issue  male,"  which  words  were  sufficient 
to  create  an  estate  tail  in  him.     II.  The  last  clause,  "if  any  of 

(a)  Gardiner  v.  Shelton,  1  Ab.  Eq.  197. 

(6)  Tnrke  v.  Frenoham,  2  Dyer,  171  a.      1  Vent.  230.      (Willis  e.  Bucher,  2  Binn.  455.) 

(c)  Sonday's  case,  9  Rep.  127. 


308        Title  XXXVIII.    Devise.     Ch.  XII.  s.  39— 44. 

his  sons  or  their  heirs  male,  issue  of  their  bodies,  go  about,"  &c. 
III.  The  thing  prohibited  proved  it,  for  if  the  sons  only  took  an 
estate  for  life,  this  restraint  would  have  been  idle. 

40.  A  person  devised  to  his  three  daughters,,  to  be  equally- 
divided  ;  and  if  any  of  them  died  before  the  other,  then  the  one 
to  be  the  other's  heir,  equally  to  be  divided;  and  if  his  three 
daughters  died  without  issue,  then  he  willed  it  to  two  strangers. 
Adjudged  that  the  daughters  took  estates  tail,  (a) 

41.  A  person  devised  land  to  his  wife  for  life,  and  after  to 
his  son,  and  if  his  son  died  without  issue,  having  no  son,  that 
another  should  have  it.  Adjudged,  that  the  son  took  an  estate 
tail,  (b) 

42.  A  man,  having  issue  two  sons,  devised  all  his  land  to  his 
eldest  son,  and  if  he  died  without  heirs  male,  then  to  his  other 

son  in  like  manner,  (c) 
243*         *The  Court  said,  it  was  plain  the  word  "body,"  which 

properly  created  an  estate  tail,  was  left  out ;  but  the  in- 
tent of  the  testator  might  be  collected  out  of  his  will,  that  he  de- 
signed an  estate  tail,  for  without  this  devise,  it  would  have  gone 
to  his  second  son,  if  the  first  had  died  without  issue.  It  was 
therefore  an  estate  tail. 

43.  R.  Johnson,  being  seised  in  fee  of  a  copyhold  estate,  de- 
vised to  J.  W.  his  house  in  the  Brook,  and  £30 ;  and  to  W.  T., 
his  sister's  son,  a  house  with  the  ground  and  outhouses  thereto 
belonging  ;  and  declared  his  will  and  meaning  to  be,  that  if 
either  of  the  persons  before  named  died  without  issue  lawfully 
begotten,  then  the  said  legacy  should  be  divided  equally  between 
them  that  were  left  alive.  Adjudged,  that  W.  T.  took  an  estate 
tail,  (d) 

44.  A  person  devised  to  the  three  sons-  of  C.  D.  successively  in 
tail  male,  remainder  to  every  son  and  sons  of  the  said  C.  D.  which 
should  be  begotten  on  the  body  of  Sarah  his  wife ;  and  for  want 
of  such  issue,  to  W.  H.,  &c. ;  with  a  proviso,  that  the  first  dev- 
isee, and  others  to  whom  the  estate  was  devised,  and  his  and 
their  descendants  should,  when  in  possession,  take  the  surname 
and  arms  of  the  testator,  (e) 

(a)  King  v.  Rumball,  Cro.  Jac.  448.  (6)  Robinson  v.  Miller,  1  Koll.  Ab.  837. 

(c)  Blaxton  v.  Stone,  3  Mod.  123.  (d)  Hope  v.  Taylor,  1  Burr.  268. 

(e)  Evans  v.  Astley,  3  Burr.  1570. 
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The  Court  resolved,  that  the  after-born  sons  took  several  estates 
in  tail  male,  in  succession  ;  as  the  words,  "for  want  of  such  issue" 
must  be  construed,  for  want  of  heirs  male  of  the  body ;  and  that 
this  was  the  true  construction. 

45.  A  person  devised  in  these  words  :  "  I  give  and  bequeath 
all  my  copyhold  lands  to  my  nephew  Isaac  Slater ;  but  if  the 
aforesaid  Isaac  Slater  shall  die  without  male  heir,  then  my  will 
is,  that  my  nephew  John  Slater  shall  enter  upon  and  enjoy  the 
said  copyhold  lands,  his  heirs  or  assigns  forever ;  provided  the 
aforesaid  Isaac-  Slater  paid  to  his  wife  Elizabeth  the  sum  of  £8 
a  year  during  her  life  ;  with  a  power  of  entry  to  the  wife  if  the 
annuity  was  not  paid."  (a) 

It  was  contended,  that  Isaac  took  a  fee  by  reason  of  the 
annuity. 

Lord  Kenyon  said  it  was  clear,  from  all  the  cases  on  the  sub- 
ject, that  Isaac  took  only  an  estate  tail.  He  cited  the  case  of 
Blaxton  v.  Stone,  and  Burley's  case,  43  Eliz.  stated  by  Lord 
Hale  in  1  Vent.  230  ;  which  was  a  devise  to  A  for  life,  remain- 
der to  the  next  heir  male  ;  for  default  of  such  heir  male,  then  to 
remain.     Adjudged  an  estate  tail.1 

*  With  regard  to  the  other  question,  the  law  was  very    *  244 
accurately  stated  by  Lord  Mansfield,  in  the  case  in  Cow- 
fa)  Denn  v.  Slater,  5  Term  R.  335. 


1  The  following  are  also  cases  of  estates  tail  by  implication,  arising  from  a  limita- 
tion over  upon  the  contingency  of  dying  without  issue,  &c.  Lillibridge  v.  Adie,  1 
Mason,  224 ;  Osborne  v.  Shrieve,  3  Mason,  391  ;  Wright  v.  Scott,  4  Wash.  16  ;  Willis 
v.  Bueher,  3  Wash.  369  ;  2  Binn.  455  ;  Hurlbert  v.  Emerson,  16  Mass.  241  ;  Dart  v. 
Dart,  7  Conn.  250 ;  Wadsworth  v.  Hudson,  8  Conn.  348 ;  Williams  v.  M'Call,  12 
Conn.  328  ;  Ide  v.  Ide,  5  Mass.  500  ;  Hawley  v.  Northampton,  8  Mass.  3  ;  Jackson  v. 
Billinger,  18  Johns.  368 ;  Lion  v.  Burtis,  20  Johns.  483  ;  Haines  v.  Witmer,  2  Yeates, 
400 ;  Clark  v.  Baker,  3  S.  &  K.  470 ;  Hill  v.  Burrow,  3  Call,  342 ;  Tate  v.  Tally, 
Ibid.  354 ;  Selden  v.  King,  2  Call,  73 ;  Elbridge  v.  Fisher,  1  Hen.  &  Munf.  559  ; 
Hoxton  v.  Archer,  3  G.  &  J.  199  ;  Wheatland  v.  Dodge,  10  Met.  502 ;  Shoemaker  v. 
Huffnagle,  4  W.  &  S.  437 ;  Elliott  v.  Pearsoll,  8  W.  &  S.  38 ;  Eichelberger  v.  Burnitz, 
9  Watts,  447  ;  Somers  v.  Pierson,  1  Hair.  181 ;  Thomason  v.  Andersons,  4  Leigh, 
118. 

See  also,  Abram  v.  Ward,  6  Hare,  165;  11  Jur.  867;  Lewis  u.  Puxley,  16  Law 
J.  216,  Exch. ;  16  M.  &  W.  733,  S.  C. ;  Mellish  v.  Mellish,  2  B.  &  C.  520  ;  3  D.  & 
B.  804,  S.  C. ;  Simmons  v.  Simmons,  8  Sim.  22;  Machell  v.  Weeding,  Ibid.  4  ;  Grim- 
shawe  v.  Pickup,  9  Sim.  591 ;  Dunk  v.  Eenner,  2  Russ.  &  My.  557 ;  Terry  v.  Briggs, 
12  Met.  17. 
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per,  where  an  estate  was  given  generally,  without  adding  words 
which  would  create  a  fee,  or  an  estate  tail,  and  it  was  charged 
with  the  payment  of  annuities;  the  devisee  took  a  fee;  but 
that  was  not  the  case  where  an  estate  tail  was  given  to  the 
devisee,  (a) 

46.  An  express  devise  to  a  person  for  life  may  be  enlarged  by 
subsequent  words,  or  by  a  necessary  implication,  into  an  estate 
tail;  for  where  an  estate  is  devised  to  a  person  for  life,  with  a 
devise  over,  which  is  not  to  take  effect  while  there  is  any  issue 
of  the  devisee  for  life,  if  there  be  no  words  in  the  will  under 
which  the  issue  can  take  as  purchasers,  the  courts,  in  order  to 
carry  the  manifest  general  intent  of  the  testator  into  effect,  have 
disregarded  the  particular  intent,  and  by  enlarging  the  estate 
devised  for  life  into  an  estate  tail,  have  let  in  all  the  issue  of  the 
first  devisee,  (b) l 

47.  Lands  were  devised  to  A  for  life,  without  waste,  with  a 
power  to  make  a  jointure  ;  remainder  to  his  first,  second,  and  so 
to  his  sixth  son,  and  no  further ;  after  which  followed  these 
words,  "  if  A  should  die  without  issue  male  of  his  body,  then 
to  B  in  fee."  (c) 

This  case  having  been  sent  out  of  Chancery,  to  the  Court  of 
C  B.,  it  was  resolved  there,  that  there  being  no  limitation  beyond 
the  sixth  son,  and  for  that  there  might  be  a  seventh,  who  was 
not  intended  to  be  excluded,  therefore  to  let  in  the  seventh  and 
subsequent  sons  to  take,  but  still  to  take  as  issue  and  heirs  of  the 
body  of  A  in  tail  by  descent,  and  not  by  purchase,  the  Court 
held,  that  the  words,  "  in  case  A  should  die  without  issue  male 
of  his  body,"  did,  in  a  will,  make  an  estate  tail. 

48.  J.  Sutton  devised  a  house  to  his  nephew  Thomas  Sutton 

(a)  Doe  v.  Fyldes,  ante,  s.  6. 

(J)  (Evans  o.  Davis,  2  Teates,  332.    In  re  James,  1  Dall.  47.    Malcolm  v.  Malcolm,  3 
Cnsh.  472.) 
(c)  Langley  v.  Baldwin,  1  P.  Wms.  759.    Fitz.  13.    8  Mod.  258. 


l  Where  estates  tail  are  abolished,  or  turned  into  other  estates  by  statute,  as  is  the 
case  in  many  of  the  American  States,  the  Courts,  it  seems,  will  not,  by  implication, 
turn  an  express  estate  for  life,  with  limitations  over  in  remainder,  into  a  fee  tail ;  be- 
cause, though  it  is  done,  in  England,  to  give  effect  to  the  general  intention  of  the  tes- 
tator, yet  in  those  States  where  estates  tail  are  no  longer  known,  such  a  construction 
would  defeat  that  intention.  Smith  v.  Chapman,  1  Hen.  &  Munf.  240,  303  ;  ante,  tit. 
2,  ch.  2,  §  (44.)     And  see  Anderson  v.  Jackson,  16  Johns.  382. 
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for  and  during  the  term  of  his  natural  life,  and  after  his  death, 
to  the  first  son  or  issue  male  of  his  body,  lawfully  begotten,  and 
to  the  heirs  male  of  the  body  of  such  first  son ;  and  for  default 
of  such  issue,  to  the  second  son  or  issue  male  of  the  body  of  the 
said  Thomas,  lawfully  to  be  begotten  forever.  And  from  and 
immediately  after  the  death  of  the  testator's  wife,  and  of  his  said 
nephew  Thomas  Sutton,  without  issue  male  of  his  body,  or  after 
the  death  of  such  issue  male,  he  devised  all  the  said  premises  to 
trustees  for  charitable  purposes,  (a) 

*It  was  resolved  by  the  Court  of  Exchequer,  that  *245 
Thomas  Sutton  took  an  estate  tail  by  implication. 

On  an  appeal  to  the  House  of  Lords  (&)  it  was  insisted  on  be- 
half of  the  appellants,  that  it  was  most  manifestly  the  intention 
of  the  testator,  that  his  nephew  Thomas  Sutton,  who  was  not  his 
heir  at  law,  should  have  no  greater  estate  than  for  his  life  only  : 
and  accordingly  the  estate  was  expressly  limited  to  him  for  and 
during  the  term  of  his  natural  life,  with  remainders  to  his  sons 
as  purchasers.  That  it  could  not  be  pretended  there  were  any 
words  in  the  will,  which,  in  a  deed,  could  possibly  have  created 
an  estate  tail  in  Thomas  Sutton ;  if  therefore  any  such  estate  was 
created,  it  must  be  by  implication,  or  presumption  of  the  testa- 
tor's intention,  and  not  by  the  legal  import  or  construction  of  the 
words  themselves ;  but  that  such  an  implication  was  directly 
contrary  to  the  express  declaration  of  the  testator  in  almost  every 
branch  of  his  will,  as  well  as  destructive  of  the  charities  which 
he  intended  to  establish. 

On  the  other  side  it  was  argued,  that  under  the  testator's 
will,  Thomas  Sutton  took  an  estate  tail  by  implication,  the  re- 
mainder being  after  his  death  without  issue  male.  As  to  the 
objection  that  the  limitation  after  his  death,  without  issue  male 
of  his  body,  was  to  be  understood  such  issue  male  as  was  men- 
tioned in  the  will,  viz.  his  first  and  second  sons  ;  it  was  answered 
that  all  the  issue  male  which  Thomas  Sutton  might  possibly 
have,  viz.  his  third,  fourth,  and  every  other  son  and  sons,  not 
being  expressly  provided  for  by  the  will,  the  limitation  after  his 
death  without  issue  male,  raised  the  same  estate  to  him  by  impli- 
cation, as  if  it  had  been  limited  to  him  and  his  issue  male,  in  ex- 
press words. 

(a)  Att.-Gen.  v.  Suttou,  1  P.  Wms.  754.  (6)  3  Bro.  Pari.  Ca.  75. 
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The  decree  of  the  Court  of  Exchequer  was  affirmed. 

49.  On  a  trial  at  the  great  sessions  for  the  county  of  Flint, 
the  jury  found  a  special  verdict,  that  T.  Ravenscroft  had  devised 
lands  to  trustees  and  the  survivor  of  them,  in  trust  for  his  sisters 
Ann  and  Dorothy,  equally  between  them,  during  their  natural 
lives,  without  committing  any  manner  of  waste  ;  and  if  either  of 
his  said  sisters  happened  to  die,  leaving  issue  or  issues  of  her  or 
their  bodies,  then  in  trust  for  such  issue  or  issues  of  the  mother's 
shares,  or  else  in  trust  for  the  survivor  or  survivors  of  them,  and 
their  respective  issue  or  issues :  and  if  it  should  happen 
246  *  that  *both  his  said  sisters  died  without  issue  as  aforesaid 
and  their  issue  or  issues  to  die  without  issue  or  issues, 
then  the  trustees  to  stand  seised  for  his  kinsman  John  Swift,  and 
the  heirs  male  of  his  body.  The  Court  of  Great  Sessions  deter- 
mined, that  Dorothy,  having  survived  her  sister  Ann,  was  tenant 
in  tail  of  one  moiety  under  the  devise,  and  of  the  other  moiety 
as  a  remainder,  upon  the  death  of  her  sister  without  issue,  (a) 

Upon  a  writ  of  error  in  the  Court  of  K.  B.  Lord  Ch.  J.  Ray- 
mond delivered  the  opinion  of  the  Court,  in  a  long  and  elaborate 
argument,  that  Ann  and  Dorothy  took  only  an  estate  for  life : 
that  the  word  "  issue,"  in  the  first  place,  was  a  word  of  purchase 
and  the  subsequent  words  were  words  of  limitation,  and  created 
an  estate  tail  in  such  issue.  Consequently,  the  judgment  of  the 
Court  of  Great  Sessions  was  reversed,  (b) 

A  writ  of  error  was  then  brought  in  the  House  of  Lords, 
where  it  was  argued,  on  behalf  of  the  plaintiff  in  error,  that  by 
the  words  and  intention  of  the  will,  the  testator's  two  sisters, 
Ann  and  Dorothy,  had  an  estate, tail,  as  tenants  in  common,  with 
dross-remainders  of  their  several  moieties  ;  and  as  Ann  died  with- 
out issue,  Dorothy  became  entitled  to  the  whole  estate  ;  for  that 
in  construction  of  law,  a  devise  to  one  with  a  limitation  over  to 
another,  if  such  first  person  dies  without  issue,  creates  an  estate 
tail  in  that  person,  as  well  as  if  the  devise  had  been  to  him  or 
her,  and  the  heirs  of  his  or  her  body. 

For  the  defendant  in  error  it  was  said  to  be  a  known  rule,  in 
the  construction  of  wills,  that  the  intention  of  the  devisor  ought 
in  all  cases  to  be  observed,  if  it  can  be,  consistent  with  the  rules 

(o)  Sparrow  v.  Shaw,  3  Bro.  Pari.  Ca.  120.     [Ward  v.  Bevil,  1  Yo.  &  Jer.  512.] 
(5)  Shaw  v.  Weigh,  Fitz.  7.     Vide  o.  14,  §  60. 
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of  law.  Now  this  devise  was  expressly  to  the  sisters  during 
their  natural  lives,  with  the  addition  of  this  restrictive  clause,, 
without  committing  any  manner  of  waste,  which  showed  the 
intent  of  the  testator,  strongly,  that  his  sisters  should  only  have 
an  estate  for  life  ;  for  if  he  had  intended  them  an  estate  tail,  he 
could  not  have  restrained  them  from  committing  waste.  That 
the  next  devise  was  to  the  issue  of  the  sisters,  with  the  limita- 
tions annexed  thereto,  as  in  the  will ;  and  it  was  contended,  by 
the  plaintiffs  in  error,  that  the  word  "  issue  "  was  a  word  of  limi- 
tation, and  should  raise  an  estate  tail  in  the  sisters.  But  it  was 
hoped  that  "  issue  "  would  here  be  construed  as  a  word  of  pur- 
chase, and  a  designation  of  the  persons  intended  to  take  the 
estate ;  in  which  case,  it  could  never  extend  to  enlarge  the 
estate  given  to  *the  sisters  for  life.  In  a  will,it  might  some-  *  247 
times  be  taken  as  a  word  of  limitation,  to  answer  the  tes- 
tator's intention,  where  such  intention  appeared  manifestly  from 
the  construction  of  the  whole  will.  But  in  the  present  case,  it 
was  plain  the  testator  intended  that  the  issue  of  his  sisters  should 
take  by  purchase,  and  therefore  he  made  use  of  the  word  "  issue  " 
as  a  designation  of  the  persons  who  were  to  take  ;  for  he  did  not 
barely  give  the  estate  to  the  issue  or  issues  of  his  sisters,  but 
further  devised  it  to  the  survivor  or  survivors  of  them,  and  then- 
respective  issue  or  issues,  that  is,  to  the  issue  or  issues  of  such 
issue  or  issues  as  his  sisters  should  leave ;  for  the  word  "  survi- 
vors" in  the  plural  number,  was  not  applicable  to  the  sisters,  there 
being  but  two  of  them,  but  must  relate  to  their  issue.  The  first 
limitation  therefore  was  to  the  issue  of  the  issue,  whence  the  first 
issue,  to  whose  estate  this  limitation  was  annexed,  must  take  by 
purchase. 

It  had  been  objected,  that  the  word  "issue"  was  nomen  col- 
lectivum,  and  should  take  in  all  the  descendants,  and  consequently 
create  an  estate  tail  in  the  sisters.  But  the  word  "  issue  "  was  only 
to  be  understood  in  this  sense  when  it  was  a  word  of  limitation  ; 
for  it  had  always  been  taken  in  a  different  sense  when  it  was  a 
word  of  purchase.  It  had  also  been  insisted  on,  that  an  estate 
tail  should  be  raised  in  the  sisters  by  implication,  from  these 
words,  "  if  it  shall  happen  that  both  my  said  sisters  die  without 
issue  as  aforesaid,  and  their  issue  or  issues  to  die  without  issue  or 
issues"  then  the  subsequent  remainders  were  given.     Wherever 

vol.  in.  27 


314         Title  XXXVIII.    Devise.     Ch.  XII.  s.  49—50. 

an  estate  tail  had  been  raised  by  implication,  it  had  been  to 
answer  the  apparent  intention  of  the  testator ;  but  in  the  present 
case,  the  very  words  from  which  an  estate  tail  was  to  be  implied, 
showed  that  the  testator  took  notice  that  he  had  before  limited 
the  estate  to  the  issue  of  the  issue.  Besides,  the  words  were  not 
general,  "  if  both  my  said  sisters  die  without  issue ; "  but,  "  if 
both  my  said  sisters  die  without  issue  as  aforesaid,"  which  showed 
the  testator's  intention  not  to  enlarge  the  estate  before  given  to 
his  sisters. 

The  Judges  attended,  and  having  conferred  with  the  Lord 
Chancellor,  his  Lordship  acquainted  the  house,  that  the  Judges 
of  the  King's  Bench  were  of  the  same  opinipn  they  were  when 
they  gave  judgment  in  this  case ;  but  that  there  was  a  difference 
of  opinion  in  the  Judges  of  the  Common  Pleas  and  Barons  of 
the  Exchequer,  who  desired  time  to  confer,  in  order  to  be 
248  *  more  *  clear  in  their  opinions. .  Some  days  after,  all  the 
Judges  attended;  and  after  delivering  their  opinions 
seriatim  in  relation  to  a  point  of  law  to  them  proposed,  it  was 
ordered  and  adjudged,  that  the  judgment  given  in  the  Court  of 
King's  Bench,  reversing  adjudgment  given  in  the  Court  of  Great 
Sessions,  should  be  reversed ;  and  that  the  judgment  of  the  Court 
of  Great  Sessions  should  be  affirmed,  (a) 

50.  G.  Robinson  devised  a  real  estate  to  Launcelot  Hicks,  for 
and  during  the  term  of  his  natural  life,  and  no  longer  ;  provided 
he  altered  his  name  and  took  that  of  Eobinson,  and  lived  at  his 
house  at  Bochym ;  and  after  his  decease,  to  such  son  as  he  should 
have,  lawfully  to  be  begotten,  taking  the  name  of  Robinson  ;  and 
for  default  of  such  issue,  then  he  bequeathed  the  same  to  his 
cousin  W.  R.  and  his  heirs  forever,  (b) 

Upon  a  bill  to  establish  this  will,  and  to  carry  the  trusts  of  it 
into  execution,  Sir  Joseph  Jekyll  declared  that  Launcelot  Hicks, 
alias  Robinson,  was  entitled  to  an  estate  for  life,  with  remainder 
to  his  eldest  and  but  one  son,  for  his  life ;  and  that  the  remainder 
would  go  over  to  W.  R. 

On  an  appeal  from  this  decree,  Lord  Talbot  affirmed  it,  as 
to  the  interest  which  L.  Hicks  took  in  the  testator's  estate 
under  his  will,  by  a  declaration  in  the  very  words  of  the  former 
decree. 

(a)  Stanley  v.  Leonard,  1  Eden,  87.    Amb.  255. 

(i)  Robinson  v.  Hicks,  1  Burr.  38.    2  Vez.  225.    Lord  Ken.  B.  298. 
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Launcelot  Hicks  had  two  sons,  George,  who  died  an  infant, 
and  Edmund,  who  filed  another  bill  against  W.  B,.,  the  devisee 
in  remainder,  and  the  trustees,  for  an  execution  of  the  trust  of 
the  will. 

Lord  Hardwicke  ordered  a  case  to  be  made  for  the  opinion  of 
the  Court  of  King's  Bench,  upon  the  following  question :  — 
"  Whether  any  and  what  estate  or  interest  in  the  premises  in 
question,  did,  by  virtue  of  the  said  will,  vest  in  the  said  Ed- 
mund." 

The  Judges  certified  their  opinion,  that  upon  the  true  con- 
struction of  the  will,  Launcelot  Hicks  must  by  necessary  impli- 
cation, to  effectuate  the  manifest  general  intent  of  the  testator, 
be  construed  to  take  an  estate  in  tail  male ;  he  and  the  heirs 
male  of  his  body  taking  the  name  of  Robinson ;  notwithstanding 
the  express  estate  devised  to  the  said  L.  Hicks  for  his  life,  and 
no  longer. 

The  cause  coming  on  to  be  heard  on  this  certificate,  before  the 
Lords  Commissioners,  they  confirmed  it. 

*On  an  appeal  to  the  House  of  Lords,  it  was  argued  on  *249 
behalf  of  the  appellant,  that  the  greatest  difficulty  oc-  # 
curring  in  the  construction  of  wills  was,  to  form  a  true  judgment 
where  the  presumed  general  intent  of  a  testator  ought  to  prevail, 
and  where  the  legal  operation  of  his  words  should  take  place. 
If  the  intention  could  be  collected  clearly  from  plain  decisive 
evidences,  such  as  had  been  received  and  allowed  in  courts  of 
law  and  equity,  by  the  current  of  authorities  in  similar  cases,  it 
must  prevail.  But  if,  on  the  one  hand,  the  presumed  intention 
be  obscure  and  ambiguous,  not  necessarily  implied  in  the  words, 
and  wholly  inconsistent  with  the  legal  operation,  and  if,  on  the 
other  hand,  the  legal  operation  produces  a  clear  uniform  sense, 
without  contradiction  or  absurdity,  that  construction  ought  to 
be  preferred  which  explains  the  intention  of  the  testator  with 
the  least  violence  to  his  words.  That  though  this  case  arose 
upon  the  devise  of  a  trust,  yet  the  Court  of  Chancery,  in  sending 
it  to  a  court  of  law,  judged  that  it  ought  to  be  governed  by  the 
same  rules  of  construction  as  the  devise  of  a  legal  estate ;  and 
it  was  submitted  that  the  will  afforded  no  stronger  coercive  legal 
evidences  of  intent,  such  as  must  induce  a  court  of  law,  from  the 
necessity  of  his  meaning,  to  overrule  the  legal  operation  of  his 
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words,  and  vest  an  estate  of  inheritance  in  tail  male  in  L.  Hicks, 
in  prejudice  to  his  heir  at  law.  (a) 

It  would  serve  to  explain  the  grounds  on  which  the  appellant 
proceeded,  if  it  was  considered,  I.  What  estate  was  devised  to 
L.  Hicks  the  father.  II.  What  estate  was  devised  to  his  son. 
As  to  the  first  question,  the  testator  had  not  left  the  possibility 
of  a  doubt,  if  his  express  declaration  deserved  any  weight.  He 
devised  all  his  estate  to  L.  Hicks,  the  father,  for  life,  and  no  longer; 
enforcing  his  devise  by  negative  words,  which  had  hitherto  been 
allowed,  in  all  the  cases  adjudged,  to  be  sufficient  to  prevent 
any  implication  by  way  of  enlarging  the  estate,  and  extending 
the  duration  of  it ;  so  that  the  decree  of  the  Court  of  Chancery, 
grounded  upon  the  certificate  of  the  Court  of  K.  B.,  controlled 
not  only  the  legal  force  of  the  words,  but  their  meaning  in 
common  use,  and  in  effect  expunged  them  out  of  the  will :  that 
as  all  the  authorities  concurred  against  enlarging  an  estate  for  life 
into  an  estate  of  inheritance,  where  negative  words  were  added, 
to  strengthen  the  express  devise ;  so  likewise  they  were  uniform 
in  not  raising  an  estate  tail  by  implication  in  the  tenant 
250*  for  *life,  either  by  way  of  present  estate  in  possession,  or 
by  way  of  remainder  in  tail,  after  other  limitations,  unless 
the  testator  had  limited  express  estates  of  inheritance  to  some  of 
the  sons  or  issue  of  the  ancestor,  tenant  for  life,  nominatim,  or 
by  description ;  and  then  devised  over  the  lands  to  another 
family,  in  default  of  issue  generally  of  that-  ancestor.  But  this 
was  the  first  case,  in  which  it  had  been  held,  that  the  tenant  for 
life  took  an  estate  tail  by  implication,  in  virtue  of  the  connecting 
words,  "for  want  of  such  issue"  where  the  default  of  issue  on 
which  the  implication  was  raised,  was  not  general,  but  relative, 
by  force  of  the  word  such,  to  a  particular  antecedent  limitation ; 
and  where  that  antecedent  limitation  was  made  only  to  one  son 
of  the  tenant  for  life,  without  any  collective  description  of  his 
heirs  male,  or  heirs  of  his  body,  and  without  any  words  devising 
an  inheritance  to  that  son. 

As  to  the  second  question, — what  estate  was  devised  to  the  son 
of  L.  "Hicks, — if  the  father  took  only  an  estate  for  life,  there  was 
no  color  to  say  that  any  one  could  entitle  himself  as  devisee  of 
an  estate  of  inheritance,  by  words  of  purchase  in  the  will.     The 

(o)  3  Bro.  Pari.  Ca.  180. 
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devise  was  made,  after  the  death  of  L.  Hicks,  to  such  son  as  he 
should  have:  no  express  words  of  limitation  were  annexed  to  it, 
to  give  an  inheritance  ;  no  words  on  which  it  could  be  implied  : 
the  only  doubt  arising  on  some  words,  which  referred  clearly  to 
a  failure  of  issue  (whether  a  general  or  limited  failure  was  the 
question,)  not  of  the  son,  but  of  the  father ;  hence  it  followed, 
that  the  son,  intended  by  the  will,  could  only  take  an  estate  for 
life. 

In  support  of  the  decree,  it  was  contended  that  the  words, 
" son,"  " children,"  " issue"  and  " heir,"  in  a  will,  where  no  son 
was  in  being  at  the  time  of  the  devise,  were  nomina  collective/,, 
and  sufficient  to  create  an  estate  of  inheritance,  and  carry  the 
land,  not  only  to  the  immediate  heir  or  issue,  but  to  all  that  de- 
scended from  the  devisee :  that  the  testator  in  this  case  could 
not  have  any  particular  person  in  view  to  take,  but  the  issue 
male  of  L.  Hicks  in  a  collective  sense,  was  clear ;  because  at  the 
time  of  making  his  will,  L.  Hicks  was  a  bachelor,  and  therefore 
to  suppose  he  could  mean  to  give  a  life-estate  only  to  some  one 
son  of  L.  Hicks,  not  then  in  being,  would  be  a  construction 
equally  illiberal  and  absurd  :  that  this*  was  made  still  plainer  by 
the  words  which  followed,  namely,  "for  default  of  such 
issue ; "  for  *  these  words  explained  what  kind  of  an  estate,  *  251 
as  to  its  continuance  or  duration,  the  devisee  should  take, 
and  were  so  frequently  used  to  denote  an  estate  tail,  that  they 
were  become  almost  technical :  so  that  express  words  were  hardly 
better  to  be  understood  than  the  implication  arising  from  this 
phrase  :  that  in  the  case  of  wills,  the  testator  was  inops  consilii, 
and  had  not  always  opportunities  of  observing  the  formalities  of 
law :  and  it  was  a  general  rule,  that  the  intention  of  the  testator 
was  to  govern  in  the  construction  of  wills  ;  and  that  the  Judges 
would  go  as  far  as  they  could  to  assist  and  give  effect  to  such 
intention.;  and  therefore, 'as  the  word  "son"  would,  in  a  will, 
signify  an  estate  tail,  as  well  as  the  words  "issue"  or  "children," 
it  was  insisted  that  the  devise  in  the  will  must,  by  consequence 
and  operation  of  law,  to  manifest  the  intent  of  the  testator,  be 
construed  to  create  an  estate  tail. 

The  Judges  were  directed  to  give  their  opinions  upon  the 
following  question; — "Whether  any  and  what  estate  or  interest 
vested  in  Edmund  Hicks ;  to  which  the  Lord  Ch.  B.  delivered 
27* 
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their  unanimous  opinion,  that  an  estate  in  tail  male  was  vested 
in  Edmund  Hicks,  as  heir  male  of  the  body  of  Launcelot  Hicks : 
whereupon  the  decree  was  affirmed. 

51.  A.  Dymock  devised  to  his  nephew,  William  Dymock,  all 
his  freehold  estate  at  A.,  to  hold  to  him  during  his  natural  life ; 
and  after  his  decease,  to  and  amongst  his  issue ;  and  in  default 
of  issue,  to  be  divided  between  his  nephew  and  niece,  their  heirs 
and  assigns  forever,  (a) 

Lord  Kenyon.—"  Although  this  will  is  very  inaccurately  drawn, 
I  think  we  may  collect  the  devisor's  general  intention,  from  the 
words  of  it.  The  great  question  in  this  case  is,  what  estate 
W.  Dymock  took  under  the  will.  In  the  first  clause,  the  estate 
is  expressed  to  be  given  only  during  his  natural  life ;  but  in  the 
next  limitation,  it  is  to  go  to  his  issue,  and  in  default  of  issue 
only  it  was  to  go  over  ;  it  is  clear,  therefore,  from  the  whole  of 
the  will,  that  the  devisor  did  not  intend  that  it  should  go  over 
to  those  in  remainder,  until  after  a  general  failure  of  issue  in 
"W.  Dymock.  Now,  I  think  we  are  warranted  by  many  deter- 
minations, and  particularly  by  that  of  Robinson  v.  Hicks,  to 
give  that  effect  to  the  will  which  will  best  answer  the  devisor's 
general  intention,  though  by  so  doing  we  may  defeat  some  par- 
ticular intent.1     Here  the  general  intent  was,  that  W.  Dymock 

(a)  Doe  v.  Applin,  4  Term  E.  82. 


1  See  ace.  Doe  v.  Halley,  8T.R.5,9;  Sherratt  v.  Bentley,  2  My.  &  K.  149.  But 
this  rule  was  questioned,  and  limited  in  its  application,  in  the  subsequent  case  of  Doe 
v.  Gallini,  5  B.  &  Ad.  621,  by  Lord  Denman,  in  delivering  the  judgment  of  the  Court, 
in  the  following  terms : — "  The  doctrine  that  the  general  intent  must  overrule  the  par- 
ticular intent  has  been  much,  and  we  conceive  justly,  objected  to  of  late ;  as  being,  as  a 
general  proposition,  incorrect  and  vague,  and  likely  to  lead,  in  its  application,  to  erro- 
neous results.  (See  Powell  on  Devises,  3d  ed.  u.  27,  Vol.  II.  p.  552.)  In  its  origin, 
it  was  merely  descriptive  of  the  operation  of  the  rule  in  Shelley's  case ;  and  it  has  since 
been  laid  down  in  others,  where  technical  words  of  limitation  have  been  used,  and  other 
words,  showing  the  intention  of  the  testator,  that  the  objects  of  his  bounty  should  take 
in  a  different  way  from  that  which  the  law  allows,  have  been  rejected ;  but  in  the  latter 
cases,  the  more  correct  mode  of  stating  the  rule  of  construction  is,  that  technical  words, 
or  words  of  known  legal  import,  must  have  their  legal  effect,  even  though  the  testator 
use  inconsistent  words,  unless  those  inconsistent  words  are  of  such  a  nature  as  to  make 
it  perfectly  clear  that  the  testator  did  not  mean  to  use  the  technical  words  in  their  proper 
sense:  and  so  it  is  said,  by  Lord  Redesdale,  in  Jesson  v.  Wright,  2  Bligh,  57.  This 
doctrine  of  general  and  particular  intent  ought  to  be  carried  no  further  than  this ;  and 
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and  *  his  issue  should  take  first :  then  what  construction  *  252 
will  best  effectuate  that  intention  ?  It  has  been  argued 
by  the  plaintiff's  counsel,  that  W.  Dymock  took  only  an  estate 
for  life,  and  his  children  an  estate  tail ;  but  it  would  be  diffi- 
cult to  put  two  different  interpretations  on  the  word  "  issue : " 
and  even  if  that  could  be  done,  it  would  not  further  the  inten- 
tion of  the  devisor  in  this  case  ;  for  there  are  no  cross  remainders 
to  the  children,  and  they  never  can  be  implied ;  so  that  according 
to  the  construction  contended  for,  if  one  of  the  children  died, 
his  share  would  go  over  to  those  in  remainder,  in,  prejudice  of 
those  children  who  survived ;  which  was  certainly  not  intended 
by  the  devisor.  Therefore  we  shall  best  answer  his  general 
intent  by  saying  that  W.  Dymock  took  an  estate  tail :  and  in  so 
determining,  we  shall  not  go  further  than  has  been  done  in  other 
cases."     Judgment  was  given  accordingly,  (o)1 

52.  A  person  devised  all  his  freehold  messuages,  &c,  to  his 
daughter  Mary  Ayscough,  and  the  heirs  of  her  body  lawfully  to 
be  begotten,  for  ever,  as  tenants  in  common,  and  not  as  joint 
tenants ;  and  in  case  his  said  daughter  should  happen  to  die 
before  twenty-one,  or  without  having  issue  on  her  body  lawfully 
begotten,  then  he  gave  his  freehold  messuages  to  R.  Ayscough, 
in  fee.  (6) 

Lord  Kenyon  said,  it  was  a  rule  of  construction  in  cases  of 
this  kind,  settled  by  a  variety  of  decisions,  but  particularly  by 
that  of  Robinson  v.  Hicks,  that  where  it  appeared  in  a  will  that 
the  testator  had  a  general  intention,  and  also  a  secondary  inten- 
tion, and  they  clashed,  the  latter  must  give  way  to  the  former. 
Here  were  no  words  of  limitation  added  to  the  estate  given  to 
the  children,  (supposing  they  took  as  purchasers,)  and  yet  the 
remainder  over  was  not  to  take  place  till  there  was  a  general 

(o)  Denn  v.  Puckey,  5  Term  E.  299.  (b)  Doe  v.  Smith,  7  Term  E.  531. 


thus  explained,  it  should  be  applied  to  this  and  all  other  wills.  Another  undoubted 
rule  of  construction  is,  that  every  part  of  that  which  the  testator  meant  by  the  words 
he  has  used,  should  be  carried  into  effect  as  far  as  the  law  will  permit,  but  no  further ; 
and  that  no  part  should  be  rejected,  except  what  the  law  makes  it  necessary  to  reject." 
Sec  also,  3  Ad.  &  El.  340 ;  4  Nev.  &  M.  894,  S.  C. 

i  Franks  v.  Price,  5  Bing.  N.  C.  37  ;  3  Beav.  182;  Medlycott  v.  Jortin,  6  Moore,  1  ; 
2  B.  &  B.  632  ;  Broadhurst  v.  Morris,  2  B.  &  Ad.  1  ;  Doe  v.  Charlton,  1  M.  &  G.  429  ; 
1  Scott,  N.  R.  490. 
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failure  of  her  issue  ;  so  that  there  must  be  an  estate  to  compre- 
hend all  her  children  forever.  He  concluded  in  these  words  : — 
"  I  admit  that  in  this  case  the  testator  intended  that  his  daughter 
M.  A.  should  only  take  an  estate  for  life,  and  that  her  children 
should  take  as  purchasers  ;  but  then  he  also  intended  that  all  the 
progeny  of  those  children  should  take  before  any  interest  should 
vest  in  his  more  remote  relations  ;  now  the  latter  intention  can- 
not be  carried  into  effect  unless  M.  Ayscough  takes  an  estate  in 

tail;  in  order,  therefore,  to  give  effect  to  the  devisor's 
253*     *  general  intention,  according  to  the  fair  construction  of 

the  will,  M.  Ayscough  must  take  an  estate  tail."  (a) 

53.  H.  Cook  devised  a  messuage  to  R.  Cook  for  the  term  only 
of  his  natural  life ;  and  after  his  decease,  he  gave  and  devised 
the  same  unto  the  lawful  issue  of  the  said  R.  Cook,  as  tenants 
in  common ;  but  in  case  the  said  R.  Cook  should  die  without 
leaving  lawful  issue,  then,  and  in  such  case,  after  his  decease,  he 
gave  and  devised  the  same  to  Eliz.  Harding  in  fee.  (b) 

Lord  Kenyon  said,  it  had  been  the  settled  doctrine  of  West- 
minster Hall,  for  the  preceding  forty  or  fifty  years  that  there 
might  be  a  general  and.  a  particular  intent  in  a  will ;  and  that  the 
latter  must  give  way,  when  the  former  could  not  otherwise  be 
carried  into  effect.  That  this  doctrine  had  been  confirmed"  by 
the  cases  of  Robinson  v.  Hicks,  Roe  v.  Grew,  and  others.  That 
perhaps  the  Court  would  best  fulfil  the  particular  intent  of  the 
testator  in  this  case,  by  giving  R.  Cook  only  an  estate  for  life ; 
but  the  general  intent  was,  that  all  his  issue  should  inherit  the 
entire  estate,  before  it  went  over  ;  and  that  intent  could  only  be 
answered  by  giving  him  an  estate  tail,  by  implication  from  the 
subsequent  words,  in  default  of  his  leaving  issue,  (c) 

Judgment  was  given  accordingly. 

54.  In  the  case  of  a  devise  to  the  use  of  testator's  daughter 
for  her  life,  and  after  her  decease  to  the  use  of  the  issue  of  her 
body  lawfully  begotten,  and  in  default  of  issue,  or  in  case  none 
of  such  issue  live  to  attain  the  age  of  twenty-one  years,  then  to 
testator's  brother  S.,  for  life,  and  after  his  death  to  the  use  of  the 
issue  of  his  body ;    and  in   default  of  issue,  or  in  case  none  of 

(a)  [Doe  dem.  Wright  v.  Jesson,  5  M.  '&  Selw.  95.    2  Bligh,  1,  overruling  Doe  «.  Goff, 
11  East,  668.    Doe  v.  Featherstone,  1  Bar,  &  Jtdol.  944.]  (b)  Doe  v.  Cooper,  1  East,  229 

(c)  Pearson  v.  Viokers,  5  East,  548.     Wight  v.  Leigh,  15  Ves.  564. 
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such  issue  live  to  attain  the  age  of  twenty-one  years,  then  to 
another  brother  and  his  issue  in  the  same  manner.  The  Court 
of  C.  P.  held  that  the  daughter  took  only  an  estate  for  life,  (a) 

55.  Where  an  estate  for  life  is  devised  to  a  person,  with  a  sub- 
sequent devise  to  his  heirs,  or  to  the  heirs  of  Ms  body,  the  devisee 
will  take  an  estate  in  fee  or  an  estate  tail ;  in  consequence  of  a 
rule  of  construction  which  shall  be  stated  hereafter,  (b) 

(a)  Merest  v.  James,  1  Brod.  &  Bing.  484.  (J)  Vide  ch.  14. 
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CONSTRUCTION — WHAT   WORDS    CREATE   AN   ESTATE   FOR   LIFE,   A   TERM 
FOR   YEARS,    AND   UNCERTAIN   INTERESTS. 


Sect.     I.  Where  an  Express  Estate  for 
Life  is  given. 
5.  Though  a  Power  of  Dispos- 
ing be  added. 
9.  A  Devise  without  any  Words 
of  Limitation. 
28.  Though  charged  with  a  Pay- 
ment. 
36.  Or  an   Annuity  during  the 
Life  of  the  Devisee. 


Sect.     38.  The  word  Estate  when  de- 
scriptive of  local  situation. 
The  word  Hereditament. 
Where  the  General  Intent  is 
to  give  a  Life  Estate,  though 
words  of  limitation  used. 
What  Words  create  a  Term 
for  Years. 
49.  And  uncertain  Interests. 


41. 
42. 


47. 


Section  1.  It  has  been  stated  in  the  preceding  chapter,  that 
although  an  express  estate  for  life  only  be  devised  to  a  person, 
yet  if  the  general  intent  of  the  testator  require  that  the  issue  of 
the  devisee  for  life  should  take  by  descent  from  him,  the  courts 
have  enlarged  his  estate  into  an  estate  tail ;  but  where  the  mani- 
fest general  intent  of  the  testator  does  not  require  that  the  estate 
for  life  expressly  given  should  be  enlarged  into  an  estate  tail,  the 
devisee  will  only  take  an  estate  for  life  : 1  in  consequence  of  the 
rule  that  expressum  facit  cessare  taciturn :  and  it  is  observable 
that  the  doctrine  of  effectuating  the  general  intent,  in  contradic- 
tion to  the  particular  intent,  is  of  modern  date,  (a) 

(a)  See  ante,  ch.  12,  s.  53. 


1  In  the  following  cases,  the  general  intent  of  the  testator  was  deemed  not  to  require 
an  enlargement  of  the  estate  expressly  given  for  life  :  Bool  v.  Mix,  17  Wend.  119; 
Shriver  v.  Lynn,  2'How.  S.  C.  Rep.  43  ;  Nason  v.  Blaisdell,  17  Verm.  216  ;  M'Lellan 
v.  Turner,  3  Shepl.  436 ;  Zimmerman  v.  Anders,  6  W.  &  S.  218 :  Davison  v.  Gates, 
11  Pick.  247  ;  Findlay  v.  Kiddle,  3  Binn.  139  ;  Dunwoodie  v.  Reed,  3  S.  &  R.  435  ; 
White  v.  Woodbury,  9  Pick.  136  ;  Smith  v.  Carr,  1  Hen.  &  Munf.  240  ;  In  re  Saunders, 
4  Paige,  293  ;  Parr  v.  Swindels,  4  Euss.  283  ;  Monk  v.  Mawdsley,  1  Sim.  286  ;  Lushing- 
ton  v.  Sewell,  1  Sim.  435 ;  Barnacle  v.  Nightingale,  14  Sim.  456 ;  Festing  v.  Allen,  5 
Hare,  573  ;  [Pratt  v.  Leadbetter,  38  Maine,  (3  HeathJ  9  ;  McCorkle  v.  Black,  7  Rich. 
Eq.  (S.  C.)  407;  Haralson  v.  Redd,  15  Geo.  148  ;  Cook  v.  Walker,  lb.  457.] 
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2.  A  person  devised'  to  his  eldest  son  for  life,  remainder  to  the 
sons  of  his  body  lawfully  begotten,  and  if  they  aliened,  that  his 
daughters  should  have  the  same  estate,  remainder  to  his  right 
heirs.  It  was  resolved  that  the  eldest  son  had  but  an  estate  for 
life,  and  that  his  son  should  have  it  by  purchase  ;  because  it  was 
expressly  limited  that  he  should  have  it  only  for  life,  (a) 1 

*  Lord  Hale  says,  the  words  in  this  case  were  ;   "  to  his     *  255 
eldest  son  for  life,  et  non  aliter,"  and  that  it  was  held  to  be 
an  estate  for  life  by  reason  of  the  words  non  aliter.  (b) 

3.  A  person  devised  his  estate  to  trustees  and  their  heirs,  in 
trust  for  Popham  for  life,  remainder  to  his  first  and  other  sons 
successively  in  tail  male ;  "  and  for  want  of  issue  male  of  Pop- 
ham"  to  another  person.  Afterwards  the  testator  by  a  codicil, 
reciting  that  he  had  by  his  will  given  the  premises  to  Popham 
and  the  heirs  male  of  his  body,  willed  that  if  the  estate  should 
determine,  and  Popham  should  die  without  issue  male,  then  his 
estate  to  be  disposed  of  in  a  particular  manner,  (c) 

The  questions  were,  I.  Whether  the  words  of  the  will,  viz. 
"for  want  of  issue  male  of  Popham"  did  not  by  implication  give 
an  estate  tail  to  Popham.  II.  Whether  admitting  the  words  in 
the  will  did  not  give  an  estate  tail,  the  codicil,  reciting  that  the 
testator  had  by  his  will  devised  the  premises  to  Popham  and  the 
heirs  male  of  his  body,  would  not  so  far  influence  and  explain 
the  will,  as  to  make  it  an  estate  tail,  though  it  was  not  so  before. 

It  was  resolved  unanimously  that  Popham  had  only  an  estate 
for  life  by  the  will ;  and  that  the  same  was  not  enlarged  or 
altered  by  the  codicil ;  for  there  being  an  express  estate  given  to 
Popham  for  life,  with  remainder  to  his  first  and  every  other  son, 
&c,  the  words,  "  if  Popham  should  die  without  issue  male," 
should  not  enlarge  his  estate  to  an  estate  tail,  in  regard  these 
amounted  only  to  make  an  estate  tail  by  implication ;  and  words  of 
implication  could  never  destroy  what  was  before  expressed ;  so 
that  the  words,  if  he  should  die  without  issue  male,  could  mean 
no  more  than  if  he  should  die  without  sons. 

4.  A  testator  devised  all  his  freehold  estates  to  trustees,  in 
trust  to  convey  the  same  to  Ewer  Edgley  for  life,  remainder  to 

(a)  1  Roll.  Ab.  837,  pi.  13.         (b)  1  Vent.  231.         (c)  Bamfield  «.  Popham,  1  P.  Wms.  54. 

1  See  also  Den  v.  Crawford,  3  Halst.  90  ;  Bennett  v.  Morris,  5  Rawle,  9  ;  Findlay 
v.  Riddle,  3  Binn.  139  ;  Smith  v.  Carr,  1  Hen.  &  Munf.  240  ;  In  re  Sanders,  4  Paige, 
293. 
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trustees  during  his  life  to  preserve  contingent  remainders,  re- 
mainder to  his  first  and  other  sons  in  tail  male  ;  remainder  to  his 
daughters  in  tail  general,  as  tenants  in  common ;  with  power  to 
E.  Edgley  to  make  a  jointure ;  and  if  he  should  die  without 
issue,  then  he  devised  the  premises  over,  (a) 

It  was  contended  that  E.  Edgley,  by  virtue  of  the  words,  "  if 
he  die  without  issue  of  his  body,"  should  have  an  estate  tail  in 
the  premises ;  to  which  it  was  answered,  that  here  was  an  ex- 
press estate  for  life  limited  to  E.  Edgley,  and  the  words, 
256  *  "  if  he  *  should  die  without  issue,"  being  only  words  of  im- 
plication, would  not  merge  and  destroy  an  express  estate 
for  life. 

The  Court  exploded  the  notion  that  words  of  implication  should 
not  turn  an  express  estate  for  life  into  an  estate  tail ;  and  said 
that  if  I  devise  an  estate  to  A  for  life,  and  after  his  death  with- 
out issue,  then  to  B,  this  will  give  an  estate  tail  to  A,  according 
to  Sonday's  case ;  but  here  being  a  limitation,  upon  E.  Edgley's 
death,  to  his  sons,  and  after  to  his  daughters,  the  following 
words, — if  E.  Edgley  should  die  without  issue, — must  be  in- 
tended, if  he  should  die  without  such  issue.  And  as  to  what 
had  been  urged,  that  unless  these  words  were  to  create  an  estate 
tail  in  E.  Edgley,  his  son's  daughters  could  not  take  ;  it  did  not 
appear  that  the  testator  intended  E.  Edgley's  son's  daughters 
should  take,  for  he  might  think  that  on  E.  Edgley's  dying  with- 
out issue,  his  name  and  family  would  be  determined ;  for  which 
reason  he  might  limit  it  over  to  the  daughters  of  E.  Edgley 
himself.  Besides,  the  son  of  E.  Edgley  would  be  tenant  in  tail, 
and  when  of  age  might,  by  docking  the  entail,  give  the  premises 
to  his  daughters,  (ft) 

5.  Although  a  devise  to  a  person  generally,  with  a  power  to 
give  and  dispose  of  the  estate  devised  as  he  pleases,  creates  an 
estate  in  fee  simple  ;  yet  where  an  estate  is  devised  to  a  person 
expressly  for  life,  with  a  power  of  disposal,  the  devisee  will  only 
take  an  estate  for  life,  with  a  power  to  dispose  of  the  rever- 
sion. (c)1 

(a)  Blaokborn  v.  Edgley,  1  P.  Wms.  600.  (6)  Ante,  u.  12. 

(c)  Ch.  11,  s.  10.    (Stevens  v.  Winship,  1  Pick.  318,    Jackson  v.  Robins,  16  Johns.  537. 
Armstrong  v.  Armstrong,  3  Am.  Law  Journ.  49,  N.  S. 


1  On  the  question,  whether  a  devise  of  lands,  "freely  to  be  possessed  and  enjoyed,"  gives 
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6.  A  person  having  two  daughters,  devised  lands  to  his  wife 
for  life,  and  at  her  decease,  she  to  give  the  same  to  whom  she 
pleased.  The  wife  granted  the  reversion  to  a  stranger,  and  com- 
mitted waste ;  the  two  daughters  brought  an  action  of  waste,  (a) 

It  was  held,  that  by  the  devise,  the  wife  had  but  an  estate  for 
life,  with  an  authority  to  give  the  reversion  to  whom  she  pleased ; 
and  her  grantee  would  be  in  by  the  will :  for  the  testator  had 
given  his  wife  an  express  estate  for  life,  and  therefor^  she  could 
not  by  implication  have  any  greater  estate :  but  if  an  express 
estate  had  not  been  given  to  the  wife,  by  the  other  words,  an 
estate  in  fee  simple  had  passed,  (b) 

7.  J.  Tomlinson  devised  lands  to  his  wife  for  her  life,  and 
then  to  be  at  her  disposal ;  provided  it  was  to  any  of  his  chil- 
dren, if  living ;  if  not,  to  any  of  his  kindred  that  his  wife  should 
please,  (c) 

*  It  was  resolved  by  the  Court  of  K.  B.  upon  a  writ  of    *  257 
error  from  the  C.  B.,  that  the  wife  had  but  an  estate  for 
life,  with  a  power  of  disposing  of  the  inheritance.     And  Lord 
Ch.  J.  Parker  said,  the  difference  was  where  a  power  was  given 
with  a  particular  description  and  limitation  of  the  estate,  as  here, 

(a)  Anon.  3  Leon.  71.    4  Leon.  41. 

(b)  Daniel  v.  Upton,  Noy,  80.  (c)  Tomlinson  v.  Dighton,  1  P.  Wins.  149. 


a  fee  simple  or  only  a  life-estate,  the  decisions  appear,  at  first  view,  to  be  conflicting. 
But  by  the  weight  of  authority,  it  would  seem,  that  the  words  are  too  uncertain,  of 
themselves,  to  raise  a  fee,  though  they  may  be  aided  by  other  circumstances.  See 
Wright  v.  Denn,  10  Wheat.  241-245  ;  Wheaton  v.  Andress,  23  Wend.  452 ;  Good- 
right  v.  Barron,  11  East,  220;  Supra,  ch.  11,  §  10,  51,  note.  In  Loveacres  v.  Blight,. 
Cowp.  352,  in  which  they  were  held  to  pass  a  fee,  there  was  the  additional  circum- 
stance of  a  charge  on  the  estate. 

A  devise  to  trustees  to  sell,  and  pay  the  annual  income  to  A,  during  her  life ;  held  a 
good  devise  during  the  life  of  A.  Young  v.  Grove,  4  M.  G.  &  S.  668.  [A  devise  to  a 
son,  "  of  the  land  he  is  now  in  possession  of,  to  him  during  his  natural  life,  to  improve, 
and  then  to  his  heirs  after  him,  for  their  sole  right,"  was  held  to  create  an  estate  for 
life,  there  being  no  evidence  in  the  rest  of  the  will  of  an  intention  to  give  an  estate  of 
inheritance.  Pratt  v.  Leadbetter,  38  Maine,  (3  Heath,)  9.  See  also  Fay  a.  Eay,  1. 
Cush.  93. 

A  testator  devised  and  bequeathed  to  his  wife  for  her  life,  the  interest  or  rent  of  his 
house,  and  all  his  other  goods  and  effects  whatsoever,  and  after  the  death  of  his  wife,  he 
gave  and  bequeathed  the  house  and  all  his  goods  and  effects  to  his  four  children,  to  be 
equally  divided  between  them.  Held,  that  the  children  took  an  estate  for  life  only  in 
the  house.  Harding  v.  Roberts,  29  Eng.  Law  and  Eq.  451.  See  also  Eairman  v.  Beal, 
14  111.  244.] 

VOL.  III.  28 


326         Title  XXXVIII.    Devise.     Ch.  XIII.  s.  7—8. 

and  where  generally,  as  to  executors,  to  give  or  sell ;  for  in  the 
former  case  the  estate  limited  being  express  and  certain,  the 
power  was  a  distinct  gift,  and  came  in  by  way  of  addition ;  but 
in  the  latter,  the  whole  was  general  and  indefinite  ;  and  as  the 
persons  intrusted  were  to  convey  a  fee,  they  must  consequently, 
and  by  a  necessary  construction,  be  supposed  to  have  a  fee  them- 
selves, (a) 

8.  John  Russell  by  his  will  gave  a  legacy  of  £1,000  to  his  son  * 
Richard,  and  an  estate  in  fee  to  a  nephew ;  and  then  directed 
his  executrix  to  lay  out  £2,000  of  his  personal  property  in  the 
purchase  of  freehold  estates,  within  twelve  months  after  his 
decease.  The  estate  so  to  be  purchased,  together  with  four  mes- 
suages in  Johnson's-court,  Fleet-street,  and  elsewhere,  and  the 
reversion  of  others,  (describing  them  all,)  and  all  his  leasehold 
estates,  he  gave  to  his  wife  Rebecca,  for  her  life,  and  from  and 
immediately  after  her  decease,  to  his  son  Richard  and  his  issue 
lawfully  begotten,  or  to  be  begotten,  to  be  divided  among  them 
as  he  should  think  fit ;  and  in  case  he  should  die  without  issue, 
he  directed  that  all,  as  well  his  present  freehold  and  leasehold, 
as  the  estates  directed  to  be  purchased,  should  be  sold,  and  the 
money  arising  from  the  sale  should  be  divided  among  the  chil- 
dren of  his  brother  Russell,  and  of  his  sisters  Willis  and  Parks, 
equally.  There  was  a  subsequent  direction  that  no  part  either 
of  his  present  freehold  and  leasehold,  or  of  the  estate  so  directed 
to  be  purchased,  should  be  sold  during  the  lives  of  his  wife  and 
son.  All  the  rest,  residue,  and  remainder  of  his  property  and 
effects  whatsoever  and  wheresoever,  after  payment  of  debts,  lega- 
cies, and  funeral  expenses,  he  gave  to  his  wife  for  her  own  use 
and  benefit,  forever,  and  appointed  her  his  sole  executrix.  The 
wife  enjoyed  under  the  will  for  her  life,  and  after  her  death  the 
son  enjoyed  for  his  life,  and  died  without  having  had  issue,  (b) 

Upon  a  suit  in  Chancery  to  establish  the  will,  one  of  the  ques- 
tions was,  whether  Richard  Russell,  the  son,  took  an  estate  tail,  or 
for  life  only,  under  the  will. 

Lord  Thurlow  said,  it  was  clear  to  him  that  the  testator  in- 
tended, and  he  thought  had  pretty  plainly  expressed,  a*  con- 
258  *     tingency,  *  with  a  double  aspect :  in  one  case,  to  the  chil- 
dren of  the  son ;  in  the  other,  to  the  other  persons  pointed 

(a)  Hoarle  v.  Greenbank,  tit.  32,  c.  13,  S.  P.  (i)  Hockley  v.  Mawbey,  1  Vee.  143. 
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out :  to  the  children  of  the  son  in  one  way,  to  the  other  parties  in 
another,  viz.,  by  settling  it  so  as  to  distribute  it  among  the  great 
numbers  of  persons  who  might  come  within  that  description. 
The  limitation  to  the  son  and  his  issue  would  be  an  estate  tail, 
and  perhaps  the  aptest  way  of  describing  an  estate  tail  according 
to  the  statute ;  but  it  was  clear  he  did  not  intend  it  to  go  to  them 
as  heirs  in  tail,  for  he  meant  they  should  take  distributively,  and 
according  to  proportions,  to  be  fixed  by  the  son.  It  had  often 
been  decided,  in  other  cases  besides  those  mentioned  at  the  bar, 
that  where  there  was  a  gift  in  that  way,  the  parties  must  take  as 
purchasers,  for  there  was  no  other  way  for  them  to  take.  The 
immediate  consequence  of  this  was,  that  Richard  Russell  could 
only  take  for  life;  and  the  consequence  of  that  was,  that  this 
was  a  gift  to  the  wife  for  life,  then  to  the  son  for  life,  and  after 
to  his  issue,  in  such  distributive  shares  as  he  should  appoint. 
It  was  then  said  that  this  might  be  interpreted  to  be  a  gift  to  the 
son  in  tail,  with  a  power  annexed  to  raise  a  future  use  upon  it,  of 
the  description  mentioned.  As  to  that,  he  apprehended  that  in 
case  there  had  been  children  of  the  son,  it  was  not  intended  to 
be  left  in  his  power  to  determine  whether  he  should  or  should 
not  consider  it  as  his  own,  and  raise  a  future  use  if  he  pleased ; 
but  the  disposition  gave  an  interest  to  his  children,  and  a  title  to 
insist  upon  an  estate  in  the  premises  so  given,  at  all  events ;  and 
then  the  son  had  no  authority,  but  as  to  the  proportions  in  which 
they  were  to  take ;  but  not  to  choose  whether  any  thing  should 
be  given  to  them  or  not.  Then  the  effect  was  like  all  other  gifts 
to  persons  in  remainder  capable  of  being  divided,  but  if  not, 
equally ;  and  that  was  the  necessary  consequence  of  the  suppo- 
sition he  mentioned  before,  that  he  intended  to  vest  an  interest 
in  the  children  of  his  son,  independently  of  the  son,  except  as 
to  the  proportions  ;  and  that  even  so  as  that  they  should  not  be 
illusory.  It  was  observed  that  the  word  "  issue  "  would  extend  to 
grandchildren  or  any  other  degree  of  kindred,  however  remote ; 
he  thought  it  would  be  so,  but  only  in  this  point  of  view,  as  a 
description  of  the  objects  among  whom  the  power  of  the  son 
was  to  obtain,  to  make  such  partition  as  he  should  think  fit ;  and 
whosoever  they  were,  they  must  be  in  existence  during  the  life 
of  the  son,  and  he  must  have  made  it  during  his  life;  if 
so,  it  was  of  no  consequence  how  they  were  described ;  for  if 
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259  *  it  vested  *  in  him,  it  was  of  no  consequence  to  say  they 
were  not  the  immediate  descendants  of  the  son.  It  was 
an  estate  devised  upon  two  alternative  contingencies  ;  one,  that 
there  were  objects  capable  of  taking  under  the  first  limitation ; 
another,  that  there  were  none  such,  but  that  there  were  objects 
capable  of  taking  under  the  second.  As  to  its  being  an  estate 
tail  by  implication,  it  was  contrary  to  reason  and  to  common 
sense  to  impute  that  intention  to  him,  if  only  arising  from  his 
not  having  made  a  special  devise  of  the  estate  in  that  form. 
The  estate  he  was  directing  to  be  sold,  and  the  estate  supposed 
to  be  given  to  the  son  in  tail,  were  the  same  ;  and  if  so  given,  it 
•could  not  be  sold  by  this  power,  and  did  not  come  within  the 
range  of  what  he  had  before  directed ;  it  was  plain,  therefore,  he 
did  not  intend  an  estate  tail;  and  he  was  himself  clear  upon 
that  point.     Decreed  an  estate  for  life,  (a) 

9.  Where  no  words  of  limitation  are  added  to  a  devise,  and 
there  are  no  other  words  from  which  an  intention  to  give  an 
estate  of  inheritance  can  be  collected,  the  devisee  will  take  only 
an  estate  for  life. l 

10.  If  a  man  devise  in  this  manner :  —  "I  devise  Blackacre  to 
my  daughter  F.  and  the  heirs  of  her  body  begotten.  Item,  I 
devise  unto  my  said  daughter  Whiteacre."  The  daughter  shall 
have  but  an  estate  for  life  in  "Whiteacre ;  for  the  word  item  is  not 
so  much  as  in  the  same  manner.  But  if  a  person  devise  Black- 
acre  to  one  in  tail,  and  also  Whiteacre,  the  devisee  shall  have 
an  estate  tail  in  Whiteacre  also ;  for  this  is  all  one  sentence, 

(a)  Reid  i>.  Shergold,  10  Ves.  370. 


1  In  most  of  the  United  States,  a  devise,  without  words  of  limitation,  or  declaration 
of  a  different  intent,  conveys  all  the  interest  which  the  testator  had  in  the  premises. 
See  supra,  ch.  11,  §  2,  note. 

A  devise  of  "  all  the  rest  of  my  lands"  without  other  words,  or  any  other  devise  of 
real  estate,  was  held  to  convey  only  an  estate  for  life.  Wright  v.  Denn,  10  Wheat. 
204,  232-239. 

The  rule  in  the  text  is  recognized  in  Cook  v.  Holmes,  11  Mass.  528;  Wright  v. 
Denn,  supra;  Steele  o.  Thompson,  14  S.  &  R.  84;  Barnett  v.  Barnett,  15  S.  &  R.  72; 
Jackson  v.  Wells,  9  Johns.  222  ;  Jackson  v.  Embler,  14  Johns.  198;  Hall  v.  Goodwyn, 
1  N.  &  McC.  383  ;  Witherspoon  v.  Dunlap,  1  McC.  546 ;  Clayton  v.  Clayton,  3  Binn. 
476  ;  Jackson  v.  Bull,  10  Johns.  148.  [See  also,  Wight  v.  Baury,  7  Cush.  105  ;  Eeeder 
v.  Spearman,  6  Rich.  Eq.  (S.  C.)  88.] 
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and  so  the  words  which  make  the  limitation  of  the  estate  go  to 
both,  (a) 

11.  A  person  devised  in  these  words :  — "I  give  and  bequeath 
to  H.  my  farm  and  lands  at  E,.,  to  him,  his  heirs  and  assigns  for- 
ever. And  I  also  give  and  bequeath  to  the  said  H.  my  farm  and 
manor  of  E."  (6) 

Lord  Eldon  said,  the  only  question  upon  this  devise  was, 
whether  the  word  also  had  precisely  the  same  operation  as  the 
addition  of  the  words,  his  heirs  and  assigns  forever,  in  the  devise 
of  the  other  estate  immediately  preceding ;  and  it  seemed  to  him 
that  all  the  old  rules  against  disinheriting  an  heir,  except  by  plain 
words  or  necessary  implication,  were  gone,  if  such  a  construction 
was  to  prevail.     Decreed  an  estate  for  life.1 

12.  One  Hawkins  being  seised  in  fee  of  three  houses,  devised 
them  to  his  wife  for  life,  the  remainder  of  one  to  Robert,  his  son 
and  his  heirs,  the  remainder  of  another  to  Christian,  his 
daughter  *  and  her    heirs,  and  of  the  third  to  Joan,  his     *  260 
daughter  and  her  heirs ;  and  did  further  will,  that  if  any 

of  them  died  without  issue,  then  the  survivors  should   enjoy 
totam  illam  partem,  equally  divided  between  them,  (c) 

It  was  resolved,  that  the  survivor  only  took  an  estate  for  life 
in  the  share  of  the  others.2 

13.  A  person  having  three  sons,  B,  C,  and  D,  devised  lands 
to  B,  in  tail,  remainder  to  C,  in  fee,  and  other  lands  to  C,  in  tail, 
remainder  to  D,  in  tail ;  and  then  other  lands  to  D,  in  fee.  He 
afterwards  said,  "  Item,  I  give  Blackacre  to  my  said  son  D  ; 
item,  I  give  to  my  said  son  D,  Whiteacre.  Also  I  will  that  all 
bargains,  grants,  &c,  which  I  have  from  J.  S.  my  son  D  shall 
enjoy,  and  his  heirs  forever ;  and  for  lack  of  heirs  of  his  body, 
to  my  son  C,  forever."  (d) 

(a)  1  Roll.  Ab.  844.    1  Mod.  100.    (Conoway  v.  Piper,  3  Harringt.  482.) 

(b)  Paice  v.  Arohb.  of  Canterbury,  14  Ves.  364. 

(c)  Pettywood  v.  Cooke,  Cro.  Eliz.  52.   2  Leon.  129. 

(d)  Spirt  v.  Benoe,  Cro.  Car.  368.    Vaugh.  262. 


*In  this  case,  there  was  a  residuary  devise  ;  and  it  does  not  appear  in  the' report, 
that  H.  was  the  testator's  heir. 

2  This  case  was  doubted  by  Ld.  Ellenborough,  in  Bebb  v.  Penoyre,  11  East,  163. 
And  see  Paris  v.  Miller,  5  M.  &  S.  408  j  Doe  v.  Fawcett,  3  Man.  Gr.  &  So.  283. 

28* 
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It  was  agreed  by  all  the  Judges,  that  the  bargains  and  grants, 
&c.  only  were  entailed  ;  and  that  D  had  but  an  estate  for  life  in 
Blaekacre  and  Whiteacre. 

14.  A  person  devised  a  house  to  his  sons  James  and  Thomas, 
and  the  heirs  of  their  bodies,  in  equal  moieties  ;  and  theii  added, 
"  but  my  will  and  mind  is,  that  if  any  of  my  said  children  shall 
die  before  twenty-one,  or  unmarried,  the  part  or  share  of  him  or 
her  so  dying  shall  go  over  to  the  survivors."  (a) 

Lord  Holt  was  of  opinion,  that  Thomas,  dying  unmarried,  his 
moiety  went  over  to  the  survivor,  and  that  by  the  devise  over, 
only  an  estate  for  life  passed,  (b) 

15.  A  person  devised  a  copyhold  estate  to  his  daughter  Jane, 
her  heirs  and  assigns  for  ever;  but  in  case  his  said  daughter  died 
before  she  attained  the  age  of  twenty-one  years,  and  had  no 
issue,  then  his  will  was,  that  his  nephew,  J.  Hardisty,  should  have 
his  said  copyhold  lands  and  tenements,  (c) 

The  Court  was  clearly  of  opinion,  that  J.  Hardisty  took  only 
an  estate  for  life  :  that  the  testator  by  his  devise  to  Jane  plainly 
understood  the  force  of  words  of  limitation  ;  and  if  he  had  in- 
tended to  give  his  nephew  more  than  an  estate  for  life,  he  knew 
how  to  have  done  it :  that  there  were  no  express  words  in  the 
will  that  gave  the  nephew  a  fee,  nor  any  manifest  intention  to  do 
so,  or  to  disinherit  the  heir  at  law. 

16.  A  will  began  with  these  words  : — "  As  touching  the  dis- 
position of  such  temporal  estate  as  it  has  pleased  God  to  bestow 

on  me."  And  then  the  testator  proceeded  to  give  his 
261  *    to  *  his  son,  S.  Russell,  and  after  his  death  then  to  the 

two  sons  of  Samuel,  named  Thomas  and  William  ;  and 
gave  a  legacy  of  one  shilling  to  the  husband  of  his  heir  at 
law.  (d) 

It  was  resolved  by  the  Court  of  Exchequer,  that  Thomas  and 
William  took  only  estates  for  life. 

17.  B.  C.  being  seised  and  possessed  of  freehold  and  leasehold 
property,  lying  contiguous,  and  demised  together,  devised  to  his 
wife  all  his  freehold  and  leasehold  messuages,  &c.  and  all  his 
estate  and  interest  therein,  for  and  during  her  natural  life ;  and 
•after  her  decease  he  devised  the  said  messuages  to  his  sisters-in- 

(a)  Woodward  v.  Glasbrook,  2  Vern.  888.  (6)  Cook  v.  Cook,  ante,  o.  10. 

4.C)  Roe  v.  Holmes,  2  Wils.  E.  80.  (<Z)  Eight  v.  Eussell,  cited  2  Dong.  761. 
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law,  M.  S.  and  M.  B.,  as  tenants  in  common ;  but  in  case  his 
mother  should  give  any  disturbance  to  his  wife,  then  his  will  was, 
that  the  same  should  go  to  his  kinsman  W.  B.,  his  heirs  and 
assigns  forever ;  and  charged  his  estate  with  the  payment  of  all 
his  just  debts,  to  be  paid  out  of  the  yearly  rents  of  his  estate  by 
his  said  wife,  (a) 

Lord  Mansfield  said,  there  were  no  words  of  limitation  added 
to  this  devise  to  the  sisters-in-law  ;  and  therefore  it  was  clear,  by 
the  rule  of  law,  that  it  was  only  an  estate  for  life  ;  unless  it  could 
be  found  from  the  whole  of  the  will  taken  together,  and  applied 
to  the  subject-matter  of  this  devise,  that  the  testator's  intention 
was  to  give  a  fee. 

Judgment  that  the  sisters-in-law  took  only  an  estate  for  life. 

18.  A  person  devised  all  his  real  and  personal  estate  to  his  wife 
for  her  natural  life,  and  at  or  immediately  after  her  decease,  he 
gave  his  son  Paul  all  that  his  land  lying  and  being  in  Dudley,  and 
gave  to  each  of  his  grandchildren  (one  of  whom  was  his  heir  at 
law)  a  legacy  of  five  shillings,  (b) 

The  Court  was  of  opinion,  that  Paul  took  only  an  estate  for 
life. 

19.  John  Gaskin  began  his  will  thus  :  "  As  to  all  such  worldly 
estate  as  God  has  endued  me  with."  He  then  gave  all  that 
his  freehold  messuage  and  tenement  lying  in  G.  to  his  three 
nephews,  equally  to  them  ;  and  gave  ten  shillings  to  his  heir  at 
law.  (c) 

Lord  Mansfield  said,  it  was  settled  in  devises,  as  well  as  in 
deeds,  that  if  no  words  of  limitation  were  added,  the  devisee 
could  only  take  an  estate  for  life,  because  the  law  implied  an 
estate  for  life  only,  where  there  were  no  words'  of  limitation :  but 
as  there  were  no  technical  words  necessary  in  a  will,  if  the  tes- 
tator made  use  of  what  was  tantamount,  as  if  he  said,  I 
give  to  *  such  a  one  in  fee  simple,  or  all  my  estate,  that  *  262 
would  carry  all  his  interest  in  the  land  devised.  But 
there  must  be  words  in  the  will  to  control  the  rule  of  law,  which 
he  believed  in  a  variety  of  cases  thwarted  the  intention  of  the 
testator.  He  suspected  extremely,  that  in  this  very  case  the  testa- 
tor meant  to  give  his  nephews  a  fee  in  the  premises  in  question ; 

(a)  Eoe  v.  Blackett,  Cowp.  235. 

(4)  Eoe  v.  Bolton,  2  Black.  K.  1045.    2  Doug.  761.  (c)  Denn  v.  Gaskin,  Cowp.  657. 
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for  he  had  no  other  landed  property.  He  made  them  residuary- 
legatees  of  his  personalty,  and  gave  a  disinheriting  legacy  to  his 
heir  at  law,  agreeable  to  the  vulgar  notion  taken  from  the  Ro- 
man law,  that  an  heir  is  cut  off  with  a  shilling.  But  the  single 
question  was,  whether  the  Court  cotdd  find  any  words  in  the 
will  to  take  this  case  out  of  the  rule  of  law ;  if  they  could  not,  it 
must  be  adhered  to.  He  said  it  was  impossible  to  find  words  in 
this  will  sufficient  to  control  the  rule  of  law.  There  were  no 
words  that  could  connect  the  devise  of  the  lands  in  question 
with  the  introduction,  so  as  to  pass  the  whole  interest ;  therefore 
the  devisees  could  only  take  an  estate  for  life.  Judgment  was 
given  accordingly. 

20.  W.  Sparrowhawk  devised  as  follows  : — "  For  those  worldly 
goods  and  estates  wherewith  it  has  pleased  God  to  bless  me,  I 
give  and  dispose  of  the  same  in  manner  following."  Then 
gave  one  shilling  to  his  heir  at  law ;  and  after  giving  other  legacies, 
came  this  clause — "  And  I  do  give  and  devise  unto  Susan  my 
said  wife,  her  heirs  and  assigns  forever,  all  my  lands  lying  in  the 
parish  of  A.  And  I  give  and  bequeath  to  my  loving  wife  afore- 
said all  my  lands,  tenements  and  houses  lying  in  the  parish  of 
Chipping  Norton."  The  question  was,  whether  the  last-men- 
tioned premises  were  devised  to  the  widow  in  fee,  or  for  life,  (a) 
Lord  Mansfield. — "  I  verily  believe  that  almost  in  every  case 
where  by  law  a  general  devise  of  lands  is  reduced  to  an  estate 
for  life,  the  intent  of  the  testator  is  thwarted ;  for  ordinary  people 
do  not  distinguish  between  real  and  personal  property.  The  rule 
of  law,  however,  is  established  and  certain,  that  express  words 
of  limitation,  or  words  tantamount,  are  necessary  to  pass  an 
estate  of  inheritance.  All  my  estate,  or  all  my  interest,  will  do ; 
but  all  my  lands  lying  in  such  a  place  is  not  sufficient ;  such 
words  are  considered  merely  as  descriptive  of  the  local  situation, 
and  only  carry  an  estate  for  life ;  nor  are  words  sufficient  to  dis- 
inherit the  heir  at  law  sufficient  to  prevent  his  taking,  unless  the 

estate  is  given  to  somebody  else.     I  have  no  doubt  but 
263  *     the  testator's  *  intention  here  was  to  disinherit  his  heir  at 

law,  as  well  as  in  the  case  of  Denn  v.  Gaskin.     But  the 
only  circumstance  of  difference  between  that  case  and  this,  and 

(a)  Right  v.  Sidebotham,  2  Dong.  759.    [Pocock  v.   Bp.  of  Lincoln,  3  Br.  &  Bing.  27. 
Doe  v.  Gwillim,  6  B.  &  Adol.  122.] 
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which  has  been  relied  on  as  in  favor  of  the  defendants,  if  the 
testator  had  any  meaning  by  it,  (which  I  do  not  believe  he  had,) 
rather  turns  the  other  way,  because  he  uses  different  words  in 
devising  different  parts  of  his  estate.  I  think  we  are  bound  by 
the  case  of  Denn  v.  Gaskin."  Judgment  that  the  widow  took 
only  a  life-estate  in  the  last-mentioned  premises,  (a) 

21.  T.  Nash  devised  lands  to  S.  Nash  for  life,  remainder  to 
trustees  to  preserve  contingent  remainders  ;  remainder  to  the 
first  and  other  sons  of  S.  Nash,  and  the  heirs  male  of  his  and 
their  bodies  ;  and  for  default  of  such  issue,  to  the  use  and  behoof 
of  all  and  every  the  daughter  and  daughters  of  the  body  of  the 
said  T.  Nash ;  and  for  default  of  such  issue,  to  the  use  of  the 
right  heirs  of  the  said  T.  Nash  forever.  T.  Nash  had  a  daughter 
named  Jane ;  and  the  question  was,  whether  she  took  an  estate 
for  life  or  an  estate  tail,  (b) 

Lord  Mansfield. — "  This  question  does  not  admit  of  much 
argument,  nor  of  cases  to  be  cited  ;  for  every  case  must  depend 
upon  its  own  circumstances.  The  rule  of  law  is  clear,  that  a 
grant  by  words  of  purchase  without  further  limitation,  enures 
for  life  only.  When  wills  came  to  be  in  vogue,  it  pleased  the 
Judges  to  consider  them  in  their  construction,  with  analogy  to 
rules  of  law  respecting  deeds,  and  not  with  analogy  to  the  Ijfco- 
man  appointment ;  and  therefore  they  held  that  such  a  grant 
enured  for  life  only.  There  is  hardly  an  instance  where  the 
words  of  a  devise  are  restrained  to  a  life-estate  only,  in  which 
the  intention  of  the  testator  is  not  contravened ;  for  common  men 
are  ignorant  of  the  difference  between  land  and  money.  This 
being  so,  the  Courts  have  been  astute  to  find  out,  if  possible, 
from  other  parts  of  the  will,  the  intention  of  the  testator ;  the 
question  then  is,  whether  there  be  enough  here,  on  the  face  of 
the  will,  for  we  must  not  go  into  conjecture.  I  conjecture  that 
this  was  a  blunder,  and  that  another  limitation  was  intended, 
but  I  do  not  know  of  what  nature,  whether  to  heirs  general  or 
special.  Is  there  then  any  authority  for  supplying  the  defect, 
and  making  the  will  anew  ?  Had  the  words  been,  if  they  die 
without  issue,  an  estate  tail  would  have  been  implied  ;  but  here 
the  words  are,  for   default   of  such  issue,   namely,  that  issue 

(a)  Ante,  s.  19.  (I)  Denn  v.  Page,  cited  1  Bos.  &  Pul.  261.    11  East,  603. 
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264*  which  is  before  mentioned.  *The  Court  has  no  power 
to  strike  out  the  word  such;  and  if  they  did,  what  are 
they  to  supply  it  with  ?  are  they  to  give  an  estate  in  tail  general 
or  in  tail  male  ?  There  is  no  intention  therefore  apparent  on  the 
will  to  direct  the  Court." 

Judgment,  that  Jane  took  only  an  estate  for  life. 

22.  Sir  R.  Worsley  being  seised  in  fee  of  the  premises  in 
question,  devised  them  to  trustees,  upon  trust  that  they  should 
stand  seised  thereof  to  the  use  of  his  grandson,  the  Earl  of  Gran- 
ville, for  life,  remainder  to  his  first  and  other  sons  in  tail  male ; 
remainder  to  Lady  Carteret  for  life ;  remainder  to  the  first  and 
other  sons  in  tail  male  ;  and  in  default  of  such  issue,  "to  the  use 
of  all  and  every  the  daughter  and  daughters  of  the  body  of  the 
said  Lady  Carteret  lawfully  issuing,  as  tenants  in  common,  and 
not  as  joint  tenants  ;  and  in  default  of  such  issue,  to  the  use  and 
behoof  of  his  own  right  heirs  forever."  (a) 

Lady  Carteret  had  one  daughter,  Lady  Catherine  Hay;  and 
the  question  was,  "What  estate  she  took  under  this  devise  ? 

A  case  was  sent  out  of  Chancery  to  the  Court  of  K.  B.  for 
their  opinion. 

Lord  Kenyon. — "  The  general  rule  which  is  laid  down  in  the 
books,  and  on  which  alone  courts  can  with  any  safety  proceed  in 
the  decision  of  questions  of  this  kind,  is,  to  collect  the  testator's 
intention  from  the  words  he  has  used  in  his  will,  and  not  from 
conjecture.  It  is  not  necessary  that  any  technical  or  artificial 
form  of  words  should  be  used  in  a  will ;  but  we  must  collect 
the  meaning  of  the  testator  from  those  words  which  he  has  used, 
and  cannot  add  words  which  he  has  not  used.  The  objection 
then  occurs  in  this  case,  voluit  sed  non  dixit.  The  plaintiff's 
argument  goes  to  show  that  the  daughters  took  estates,  in  tail 
general ;  but  that  could  not  have  been  the  intention  of  the  de- 
visor, as  no  such  estate  is  given  in  any  part  of  the  will,  and  the 
devisor  has  totally  laid  aside  the  daughters  of  the  first  devisee, 
and  the  daughters  of  his  sons.  The  words  here  used,  technically 
considered,  only  confer  an  estate  for  life  on  Lady  C.  Hay. 
It  has  been  argued  that  we  may  presume  an  intention  in  the 
devisor,  from  other  parts  of  the  will,  to  give  estates  in  succes- 

(o)  Hay  v.  Coventry,  3  Term  E.  83. 
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sion  to  the  daughters ;  but  I  cannot  find  any  words  in  the  will 
to  warrant  such  a  construction.  If,  indeed,  the  word  such  had 
not  been  introduced  in  this  clause,  we  might  perhaps  have 
said  that  as  issue  is  genus  generalissimum,  it  should 
include  all  *the  progeny;  but  here  the  word  such  is  rela-  *265 
tive,  and  restrains  the  words  which  accompany  it.  The 
case  is  precisely  similar  to  that  of  Denn  v.  Page :  there  the 
Court  held  that  sufficient  did  not  appear  on  the  face  of  the  will 
to  warrant  them  in  saying  that  an  estate  of  inheritance  was 
given  to  the  daughter ;  that  if  it  were  left  to  conjecture,  they 
might  suppose  that  some  mistake  had  been  made  in  the  limita- 
tion ;  but  they  could  not  determine  on  conjecture,  nor  put  that 
in  the  devisor's  mouth  which  he  had  not  said."  (a) 

The  certificate  was,  that  Lady  Catherine  Hay  took  only  an 
estate  for  life. 

23.  A  person  devised  his  estate  to  trustees  and  their  heirs, 
until  his  nephew  Thomas  Foster  should  attain  the  age  of  twenty- 
one  years,  or  die  :  and  on  his  attaining  twenty-one,  to  the  said 
Thomas  for  life  ;  and  after  the  determination  of  that  estate,  to 
the  trustees,  to  preserve  contingent  remainders ;  and  after  the 
decease  of  Thomas,  to  all  and  every  the  son  and  sons  of  the  body 
of  Thomas,  severally,  and  successively  one  after  another  in 
priority  of  birth,  &c. ;  and  for  default  of  such  issue,  to  the  trus- 
tees, until  another  nephew  should  attain  twenty-one,  and  then  to 
him  in  the  same  manner,  (b) 

Upon  a  case  sent  out  of  Chancery  for  the  opinion  of  the  Court 
of  K.  B.,  as  to  what  estate  Thomas  Foster  the  nephew,  and  his 
eldest  son  took ;  that  Court  certified  that  they  respectively  took 
estates  for  life  only. 

24.  Lord  Mulgrave  having  an  only  daughter,  and  three  broth- 
ers, devised  his  estate  in  trust  for  his  first  and  every  other  son  in 
tail  male ;  "  failure  of  such  issue,  to  my  brother  Henry,  and  his 
first  and  every  -other  son  in  tail  male  ; "  and  so  on  to  his  two 
other  brothers  in  the  same  words,  and  then  to  his  daughter  in 
the  same  manner  *,  and  concluded  with  these  words,  "  in  all  the 
foregoing  cases  without  impeachment  of  waste,  other  than  wil- 
ful."    Then  after  making  a  provision  for   his  daughter  to  the 

(a)  Ante,  s.  21.     Doe  v.  Vaughan  and  Walker,  5  B.  &  Aid.  464. 
(4)  Foster  v.  Komney,  11  East,  594. 
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amount  of  £20,000,  the  will  proceeded  thus  :  "  My  will  is,  that 
the  money  lodged  at  Childs,  to  pay  for  the  purchase  of  the  Lyth 
rectory  be  applied  to  that  purchase,  as  soon  as  Sir  J.  Sheffield 
can  complete  the  title ;  and  the  renewals  to  be  made  by  the  ten- 
ant for  life."  It  appears  that  Sir  J.  Sheffield  held  the  rectory  of 
Lyth  for  three  lives,  under  the  see  of  Canterbury,  (a) 

Lord  Kenyon. — "  The  words  'first  and  every  other  son, . 
266  *  children}  *  or  '  heir,'  may  be  taken  to  be  words  of  limita- 
tion, where  it  is  necessary  to  give  them  that  construction 
in  order  to  effectuate  the  intention  of  the  testator,  as  in  Robinson 
v.  Hicks,  though  ordinarily  speaking  they  are  words  of  pur- 
chase :  but  in  this  case  no  doubt  can  be  entertained  respecting 
the  devisor's  intent.  First  he  devised  to  his  own  first  and  every 
other  son  in  tail  male,  and  if  he  had  no  issue,  then  to  his  brother 
Henry  and  his  first  and  every  other  son  in  tail  male,  &c.  Now, 
if  he  had  given  instructions  to  a  conveyancer  to  draw  his  will, 
and  to  make  his  brothers  tenants  for  life,  and  their  children  ten- 
ants in  tail,  these  are  precisely  the  terms  in  which  he  would  have 
given  such  instructions :  and  in  construing  wills  we  must  take 
into  consideration  the  short  hints  of  the  devisor,  in  order  to  dis- 
cover his  intention.  To  be  sure,  if  the  objection,  voluit  sed  non 
dixit,  had  occurred,  it  could  not  have  been  got  over ;  we  could 
not  have  inserted  words  in  a  will  whioh  would  have  varied  the 
construction  of  those  used,  even  if  we  thought  that  the  devisor 
had  intended  to  have  used  them  ;  but  here  the  intention  is  suffi- 
ciently explained  by  the  words  which  he  has  used ;  and  great  weight 
is  also  due  to  the  subsequent  words,  which  direct  the  renewal  of 
the  life-estate  to  be  made  by  the  tenant  for  life ;  for  they  can 
only  apply  to  the  devisor's  brothers,  since  there  was  no  other  per- 
son who  could  take  a  life-estate  under  the  will.  In  some  of  the 
cases,  indeed,  nice  distinctions  have  been  made,  to  whom  the 
word  heirs  should  be  applied ;  but  without  entering  into  those 
niceties,  because  it  is  unnecessary  in  this  case,  where  the  devi- 
sor's intention  may  be  collected  from  different  parts  of  the  will,  I 
am  clearly  of  opinion  that,  on  the  fair  construction  of  the  will, 
the  present  Lord  Mulgrave  only  took  a  life-estate,  with  remain- 
der in  tail  to  his  issue."  (b) 

25.  [In  Doe  dem.  Liversage  v.  Vaughan,  the  devise  was  to  the 

(a)  Doe  v.  Mulgrave,  5  Term  R.  320.  (6)  Ante,  u.  12,  o.  50. 
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testator's  nephew,  J.  L.,  for  life,  and  after  his  death  to  all  and 
every  the  child  and  children  of  J.  L.  lawfully  begotten  or  to  be 
begotten,  if  more  than  one,  as  tenants  in  common,  in  equal 
shares,  and  for  want  of  such  issue  to  the  testator's  own  right 
heirs.  The  Court  of  King's  Bench  decided,  that  J.  L.  took  only 
for  life,  and  after  his  death  that  his  children  took  only  estates 
for  life  as  tenants  in  common,  (a) 

26.  The  later  case  of  Parr  v.  Swindels  very  closely  resembles 
the  preceding,  and  received  a  similar  decision,  (b) 

*27.  In  a  more  recent  case  the  testator  had  bought  the  *267 
fee  simple  of  a  set  of  chambers  in  Albany,  for  600  guin- 
eas, and  being  so  seised,  devised  them  by  codicil  to  the  Honora- 
ble Thomas  Stapleton,  in  the  following  words :  "  I  also  bequeath 
to  him  my  chambers  in  Albany,  for  which  I  paid  600  guineas, 
with  all  my  furniture,  except  such  articles  as  I  may  particularly 
except  from  this  donation."  The  Court  of  K.  B.  held  that  the 
devisee  took  only  a  life  estate.J  (c) 

28.  It.  has  been  stated  that  a  devise  to  a  person,  without  any 
words  of  limitation,  charged  with  the  payment  of  a  gross  sum 
of  money,  or  of  debts  or  annuities,  creates  an  estate  in  fee  sim- 
ple.1 But  it  is  laid  down  in  Collier's  case,  that  a  devise  to  a  per- 
son to  the  intent  that  with  the  profits  he  should  educate  his 
daughter,  or  out  of  the  profits  of  the  land  pay  to  one  so  much, 
and  to  another  so  much,  was  but  an  estate  for  life  ;  for  he  was 
sure  to  have  no  loss,  (d) 

29.  W.  Lock  being  seised  in  fee,  and  having  several  sons,  and 
being  bound  in  an  obligation  that  £40  should  be  paid  annually 
to  his  wife  during  her  life,  made  his  will,  and  thereby  devised  all 
his  lands,  by  several  clauses,  to  his  several  sons ;  and  amongst 

(a)  5  Bar.  &  Aid.  464.  (b)  i  Russ.  283. 

(c)  Doe  dem.  Sewell  v.  Parratt,  3  Bar.  &  Adol.  469.    Doe  d.  Norris  v.  Tucker,  lb.  473. 
(3)  6  Kep.  16,  a. 


1  See  ante,  ch.  11,  §  68,  notes.  If  the  charge  is  on  the  person  of  the  devisee,  the 
estate  is  enlarged  into  a  fee  ;  but  if  it  is  on  the  land  only,  it  is  an  estate  for  life.  See 
Denn  v.  Mellor,  infra,  §  33  ;  Jackson  v.  Bull,  10  Johns.  148  ;  Van  Alstyne  v.  Spraker, 
13  Wend.  578. 

But  where  the  devise  was  to  A.,  on  condition  that  he  should  serve  the  testatrix  as 
a  coachman,  so  long  as  she  should  require,  which  condition  was  unknown  to  the 
devisee  during  her  life,  it  was  held,  that  he  took,onlyan  estate  for  life.  Farrar  v. 
Ayres,  5  Pick.  404. 

vol.  in.  29 
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others,  he  devised  the  lands  in  question  to  his  sons  Michael  and 
Henry ;  and  added  this  clause :  "  Item,  all  the  houses  and  lands 
which  I  have  given  between  my  sons,  is  to  this  purpose,  that 
they  all  shall  bear  part  and  part  alike,  going  out  of  all  my  houses 
and  lands,  towards  the  payment  of  my  wife's  £40  per  annum 
during  her  life,  which  I  am  bound  to  pay."  (a) 

The  Court  resolved  that  an  estate  for  life  only  passed  by  this 
devise,  for  it  was  not  devised,  paying  a  sum  in  gross,  but  that 
every  one  should  pay  out  of  his  part  towards  the  £40  to  his  wife ; 
which  was  quasi  an  annual  rent  out  of  the  profits  of  the  land, 
and  no  sum  in  gross  ;  and  therefore  no  fee  was  given. 

30.  J.  Toby  devised  all  his  lands  and  goods,  after  his  debts 
and  legacies  paid,  to  his  children,  R.  and  M.  Toby,  equally  to  be 
divided  between  them,  (b) 

The  Court  resolved  that  only  an  estate  for  life  passed ;  for 
although  in  the  devise  the  lands  and  goods  were  coupled  together,  ' 
and  it  was  a  devise  forever  of  the  goods ;  yet  for  the  land,  there 
being  no  words  to  give  the  inheritance,  only  an  estate  for  life 
passed.  And  although  it  was  objected  that  the  devise  of  the 
lands  was,  after  his  debts  and  legacies   paid,  yet  that  did  not 

enlarge  it. 
268*         *31.  A  person  gave  all  his  lands,  tenements,  and  mes- 
suages whatsoever,  after   debts   and  legacies   paid,  and 
funeral  expenses  were  discharged,  to  J.  M.  (c) 

It  was  said  by  Mr.  Fortescue,  M.  E,.,  that  where  a  gross  sum 
was  to  be  paid  out  of  the  lands  devised,  it  gave  a  fee  to  the  dev- 
isee of  those  lands ;  but  here  the  debts  were  not  at  all  events 
charged  upon  the  real  estate,  but  only  contingently,  if  the  per- 
sonal estate  should  be  deficient ;  and  therefore  did  not  come  up 
to  the  cases  cited  of  a  gross  sum  to  be  paid  out  of  land :  and 
consequently  gave  no  more  than  an  estate  for  life  to  the  devisee. 

32.  It  has  been  laid  down  in  two  modern  cases,  that  Where  ' 
the  payment  of  a  gross  sum  of  money,  or  of  debts  and  legacies, 
is  charged  on  the  estate  devised,  and  not  on  the  devisee,  such  a 
charge  will  not  operate  so  as  to  give  the  devisee  an  estate  in  fee; 
and  therefore,  if  no  words  of  limitation  are  added,  he  will  take 
no  more  than  an  estate  for  life. 

(a)  Ansley  v.  Chapman,  Cro.  Car.  157.  (6)  Dickens  v.  Marsha],  Cro.  Eliz.  330. 

(c)  Merson  v.  Blackmore,  2  Atk.  341.    (Jackson  v.  Harris,  8  Johns.  141, 146.) 
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33.  A  person  devised  as  follow^: — "  I  give  and  devise  unto 
N.  Lister  all  that  my  customary  estate,  &c.  All  the  rest  of  my 
lands,  tenements,  and  hereditaments,  either  freehold,  or  copyholdj 
whatsoever,  and  wheresoever ;  and  also  all  my  goods,  chattels, 
and  personal  estate,  of  what  nature  or  kind  soever,  after  payment 
of  my  just  debts  and  funeral  expenses,  I  give,  devise,  and  be- 
queath the  same  unto  my  wife  Sissily  Carr ; "  and  appointed  her 
sole  executrix,  (a) 

The  question  was,  whether  Sissily  Carr  took  an  estate  in  fee, 
or  only  for  life. 

Lord  Kenyon  said,  where  a  devisee  is  directed  to  pay  an 
annual  rent-charge  or  a  solid  sum  to  another  person,  out  of  the 
estate  devised,  it  had  been  properly  decided  that  the  devisee 
should  take  a  fee,  because  he  might  be  a  loser  unless  the  estate 
in  his  hands  were  at  all  events  sufficient  to  enable  him  to  bear 
those  charges.  Where  a  sum  of  money  was  given,  it  might  be 
payable  before  the  r§hts  became  due ;  and  where  an  annual 
charge  was  made  on  the  estate,  it  might  continue  beyond  the 
life  of  the  devisee ;  and  therefore  it  was  necessary  in  both  those 
cases  that  the  devisee  should  have  a  permanent  fund.  That  this 
case  had  been  compared  to  that  of  Doe  v.  Richards  ;  but  there 
the  words  were,  my  legacies  and  funeral  expenses  being  thereQut 
paid ;  Which  imported  that  those  sums  were  to  be  paid  by  the 
devisee  out  of  the  interest  given  to  her ;  and  if  she  had 
died  immediately  *  after  the  devisor,  and  had  only  taken  *  269 
a  life-estate,  the  fund  out  of  which  she  was  to  bear  those 
charges  which  might  have  failed ;  the  Court  was  therefore  com- 
pelled to  make  that  decision,  and  he  was  now  perfectly  satisfied 
with  it.  But  in  this  case  the  words  of  the  will  were,  '?  after 
payment  of  my  just  debts  and  funeral  expenses"  Now  supposing 
the  devisor  had,  in  the  beginning  of  the  will,  charged  his  debts 
and  funeral  expenses  on  his  real  estate,  and  had  then,  after  a 
series  of  limitations,  devised  to  his  wife  in  the  words  here  used ; 
it  could  not  have  been  contended  that  such  a  charge  on  the  real 
estate  would  have  passed  the  fee  to  his  wife  :  and  if  not,  the 
place  in  which  the  same  words  were  introduced  could  not  vary 
the  question.  He  admitted  that  the  real  estate  was  charged  with 
the  payment  of  debts  and  funeral  expenses,  if  the  personalty 

(a)  Denn  v.  Mellor,  5  Term  B.  B68. 
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was  not  sufficient  for  that  purpose ;  but  there  were  no  words, 
charging  the  estate  in  the  hands  of  the  wife  with  the  payment 
of  those  debts.  This,  therefore,  essentially  differed  the  present 
case  from  that  of  Doe  v.  Richards ;  for  there  the  debts  were  to 
be  paid  by  the  devisee,  and  were  a  charge  on  the  estate  in  his 
hands  ;  whereas,  here,  the  debts  were  no  charge  on  the  devisee,  (a) 

Judgment  was  given  that  Sissily  Carr  took  only  an  estate  for 
life. 

On  a  writ  of  error  in  the  Exchequer  Chamber,  this  judgment 
was  reversed,  upon  the  ground  that  the  words,  all  the  rest  of  the 
real  estate,  created  an  estate  in  fee.  (6) 

A  writ  of  error  was  then  brought  into  the  House  of  Lords, 
where  the  following  question  was  put  to  the  Judges:  What 
estate  the  devisee,  Sissily  Carr,  took  in  the  premises  in  question? 
to  which  the  Lord  Ch.  B.  of  the  Exchequer  delivered  their  unan- 
imous opinion,  that  Sissily  Carr  took  an  estate  for  life;  where- 
upon the  judgment  of  the  Court  of  Exqfcequer  Chamber  was 
reversed,  and  that  of  the  Court  of  King's  Bench  affirmed,  (c) 

34.  Previous  to  the  hearing  of  this  case  in  the  House  of  Lords, 
the  following  case  was  determined  by  the  Court  of  K.  B.,  in 
conformity  to  the  doctrine  laid  down  by  that  Court  in  the  pre- 
ceding ease. 

35.  A  person  made  his  will  in  these  words  :  "  As  to  what  real 
and  personal  estate  it  hath  pleased  Almighty  God  to  bless  me 
with,  I  give  and  dispose  of  the  same  as  followeth  :  first,  my  will 

is  that  all  my  debts  and  funeral  expenses  be  justly  paid  off 
270  *  and  discharged  *  out  of  my  personal  estate  ;  and  if  the 
same  shall  fall  short,  I  do  hereby  charge  my  real  estate 
with  the  payment  of  the  same.  I  do  hereby  give  and  devise  all 
my  messuages,  lands,  tenements,  and  hereditaments  whatsoever, 
situate,  lying  and  being,  &c.,unto  W.  Allen."  And  the  question 
was,  what  estate  passed  by  these  words,  (d) 

Lord  Kenyon  said,  that  the  debts  were  not  at  all  events 
charged  upon  the  real  estate,  but  only  contingently,  if  the  per- 
sonal estate  should  not  be  sufficient,  and  therefore  did  not  come 
up  to  the  cases  cited,  of  a  gross  sum  to  be  paid  out  of  the  land 

(a)  Ante,  o.  11,  §  68. 

(J)  1  Bos.  &  Pul.  558.    (See  10  Johns.  152,  per  Kent,  C.  J.) 

(c)  7  Bro.  Pari.  Ca.  607.    2  Bos.  &  Pul.  247. 

(d)  Doe  v.  Allen,  8  Term  K.  497.    (Jackson  v.  Harris,  8  Johns.  141,  146.) 
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devised,  and  consequently  the  words  gave  no  more  than  an  estate 
for  life  to  the  devisee.     Judgment  was  given  accordingly. J 

36.  It  has  been  stated,  in  a  former  chapter,  that  a  devise  of 
land  charged  with  an  annual  payment  to  a  third  person  for  life, 
creates  an  estate  in  fee  simple ;  but  it  is  otherwise  where  the 
annual  payment  is  only  to  continue  during  the  life  of  the  person 
to  whom  the  land  is  devised. 

37.  A  person  devised  lands  to  D.  his  wife,  yielding  and  pay- 
ing therefor  yearly,  during  her  natural  life,  to  the  right  heirs  of 
his  father,  forty  shillings,  &c.  (a) 

The  Court  was  of  opinion  that  D.  took  only  an  estate  for 
life. 

38.  It  has  also  been  already  stated  that  the  word  "  estate " 
will  create  a  fee  simple,  when  it  appears  to  have  been  used  by  a 
testator  to  denote  all  his  interest  in  the  lands  devised ;  but  where 
it  appears  to  have  been  used  as  merely  descriptive  of  the  local 
situation  of  the  lands  devised,  it  will  then  pass  no  more  than  an 
estate  for  life,  (b) 

39.  Upon  an  appeal  to  the  King,  in  Council,  from  a  decree 
made  in  the  Island  of  Antigua,  the  case  was :  A  person  having 
real  and  personal  estate,  gave  and  bequeathed  one  third  part  of 
all  his  estate  whatsoever  to  his  wife  Ann ;  and  devised  to  his 
son  John,  and  to  his  heirs,  two  thirds  of  all  his  real  and  personal 
estate,  (c) 

It  was  determined  by  Lord  Ch.  J.  Raymond,  Sir  J.  Jekyll,  and 
Lord  Ch.  J.  Eyre,  that  the  wife  took  only  an  estate  for  life  ;  the 
word  estate  being  rather  a  description  of  the  thing  itself,  than  of 
the  testator's  interest  in  it ;  and  by  the  next  clause  it  appeared, 
that  where  the  testator  intended  to  give  a  fee,  there  he  took  care 
to  add  the  word  heirs  to  the  word  estate. 

*  40.  A  person  having  devised  his  estate  to  his  nephew  *  271 
Thomas  Hutton   and  his  heirs,   added  these  words  : — ' 

(a)  Ager  v.  Pool,  3  Dyer,  371,  t>. 

(b)  Supra,  ch.  11,  s.  25.    (Lambert  v.  Paine,  3  Craneh,  134,  per  Patterson,  J.) 

(c)  Chester  v.  Painter,  2  P.  Wms.  335. 


i  See  also,  Doe  v.  Baines,  2  C.  M.  &  E.  23  ;  5  Tyr.  655  ;  Doe  v.  Roberts,  7  M.  & 
W.  382 ;  Doe  v.  Wrighte,  2  B.  &  A.  710 ;  Clarke  v.  Clarke,  1  C.  &  M.  39  ;  3  Tyr. 
120 ;  Mackie  v.  Mackie,  9  Jar.  753. 

29* 
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"  And  if  my  said  nephew  shall  have  no  issue  male,  then  my  said 
estate  shall  go  to  the  daughter  or  daughters  of  my  brother  Rich- 
ard, and  to  the  daughter  or  daughters  of  my  brother  Matthew, 
remainder  to  his  right  heirs."  (a) 

The  question  was,  whether  by  the  devise  to  the  daughters  of 
Richard  and  Matthew,  an  estate  in  fee  or  for  life  passed. 

The  Court  was  clearly  of  opinion,  that  an  estate  for  life  only 
passed  to  the  daughters  :  for,  as  it  was  argued,  that  although  in 
wills  the  word  "  estate  "  was  sufficient  to  carry  a  fee,  yet  in  this 
case,  wher,e  the  consequence  was  the  disinheriting  an  heir  at 
law,  a  fee  should  not  pass  thereby,  unless  the  intent  of  the  tes- 
tator was  very  plain  and  apparent  for  that  purpose.  That  the 
intent  was  not  so  apparent  as  to  force  the  Court  to  put  such  a 
construction  on  the  devise  to  the  daughters  as  was  insisted  on  ; 
but  on  the  contrary,  from  the  contexture  of  the  whole  will,  it 
seemed  plain  that  the  word  "  estate  "  was  always,  and  particu- 
larly in  the  devise  in  question,  used  as  descriptive  only,  and 
synonymous  with  "  lands ; "  so  that  there  would  be  putting  a 
force  on  it  to  make  it  carry  a  fee.  And  besides,  the  devise  over 
to  the  testator's  heirs  showed  that  he  thought  he  had  further 
interest  to  dispose  of,  after  the  devise  to  the  daughters,  to  whom 
he  did  not  seem  to  intend  so  much  as  an  estate  tail,  (b) 

Judgment  that  the  daughters  of  Richard  and  Matthew  took 
only  estates  for  life.j- 

(a)  Sogers  v.  Briggs,  Andrews,  E.  210.  (6)  Goodright  v.  Barron,  11  East,  220. 


|t  In  other  cases  besides  those  cited  by  the  author,  the  general  import  of  the  word 
"  estate  "  has  been  confined  by  expressions  referring  to  the  local  situation  of  the  prop- 
erty, but  the  inclination  of  the  Courts  in  later  decisions  has  been  to  give  the  word 
"  estate "  its  full  effect,  except  in  instances  where  the  expressions  accompanying  that 
word  have  met  with  a  contrary  construction ;  and  indeed  instances  are  not  wanting 
where  th,e  same  expressions  which  in  earlier  cases  have  limited  the  operation  of  the 
word  "  estate,"  in  later  authorities  have  been  held  not  to  restrain  its  general  import. 
The  following  are  some  of  the  cases  in  which  the  word  "  estate  "  although  coupled  with 
words  of  locality  has  been  held  to  pass  a  fee.  My  estate  at,  of,  or  in  A.,  Price  v.  Gib- 
son, 2  Eden,  115;  Chichester  v.  Oxenden,  4  Taunt.  176;  4  Dow,  92;  Uthwatt  v.  Bryant, 
6  Taunt.  317.  My  estate  called  A.,  in  the  parish  of  B.,  Roe  v.  Wright,  7  East,  259.  All 
my  estate  I  bought  of  A.,  Bailis  v.  Gale,  2  Ves.  S.  48.  My  freehold  estate  consisting 
of  thirty  acres,  situate  at  A.,  in  the  county  of  B.,  now  in  the  occupation  of  C,  Gardner 
v.  Harding,  3  I.  B.  Moore,  565,  overruling  it  would  seem  Pettiward  v.  Prescott,  7  Ves. 
541 ;  see  also  Paris  v.  Miller,  5  M.  &  Selw.  408.  All  my  real  and  personal  estate 
whatsoever  (that  is  to  say)  my  lands  and  buildings  at  A.,  in  the  county  of  B.,  upon  my 
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*41.  The  word  "hereditament"  only  creates  an  estate     *272 
for  life,  in  a  will ;  for  it  does  not  denote  the  measure  or 
quantity  of  the  estate  ;  as  it  has  a  proper  and  appropriate  mean- 
ing, and  extends  to  annuities,  advowsons  in  gross,  and  many 
other  things,  (a)  f 

42.  Although  an  estate  be  de-vised  to  a  person  and  the  heirs 
of  his  body,  yet  if  the  general  intent  of  the  testator  can  only  be 
carried  into  effect  by  construing  the  words  "heirs  of  the  body" 
to  be  words  of  purchase,  the  devisee  will  only  take  an  estate  for 
life.1 

43.  A  person  devised  to  his  son  B.  J.,  and  his  heirs  lawfully 
to  be  begotten,"  that  is  to  say,  to  his  first,  second,  third,  and  every 
son  and  sons  lawfully  to  be  begotten  of  the  body  of  the  said  B. 
J.,  and  the  heirs  of  the  body  of  such  first,  second,  third,  and  every 
son  and  sons  successively,  lawfully  issuing;  and  in  default  of 
such  issue,  then  to  his  right  heirs  forever,  {b) 

It  was  resolved  that  B.  J.  took  only  an  estate  for  life,  the  word 
"  heirs  "  being  fully  explained  by  the  subsequent  words,  to  be  a 
word  of  purchase. 

44.  Lands  held  in  gavelkind  were  devised  to  Ann  Cornish  and 

(a)  Doe  v.  Mellor,  supra,  §  33.  (5)  Lowe  v.  Davies,  2  Ld.  Raym.  1561. 


estate,  Denn  v.  Hood,  7  Taunt.  35.  All  my  lands,  &c.  to  A.  for  life,  and  after  his 
decease  my  said  estates  to  B.,  Roe  v.  Bacon,  4  M.  &  Selw.  366.  As  to  the  rest  of  my 
estate  my  two  houses  at  A.  and  B.,  that  in  A.  to  my  daughter,  Esdaiie  v.  Gall,  1  Buss. 
&  M.  540 ;  S.  C.  8  Bing.  328,  overruling  the  decision  of  the  Master  of  the  Rolls  upon 
the  same  devise.  But  in  the  latter  case  of  Doe  v.  Tucker,  3  Bar.  &  Adol.  473,  very  nearly 
resembling  Gall  v.  Esdaiie,  the  Court  of  K.  B.  decided  that  an  estate  for  life  only  passed 
by  the  words  of  the  will.  In  Doe  v.  Tucker,  the  testator  devised  to  his  wife  his  free- 
hold estate  called  P.,  during  her  life,  and,  after  a  bequest  of  stock,  goods,  and  chattels 
to  his  wife  for  life,  and  a  legacy  of  £10  to  his  son  and  heir  Richard,  added,  Item,  all  the 
above  bequeathed  lands,  goods,  and  chattels,  after  the  death  of  my  wife,  I  give  and  de- 
vise in  manner  following :  unto  my  son  Richard,  unto  my  son  Thomas,  unto  my  son 
Robert,  and  unto  every  other  of  my  children  then  in  being,  share  and  share  alike  equally 
to  be  parted  between  them.  In  Gall  v.  Esdaiie,  these  were  the  introductory  expres- 
sions, "  as  to  such  worldly  estate  as  it  hath  pleased  God  to  bless  me  withal,  I  give  and 
dispose  as  followeth,"  but  there  were  no  such  expressions  in  Doe  v.  Tucker ;  we  have 
seen  that  these  words  in  many  cases  have  been  brought  in  aid  as  evidence  of  the  testa- 
tor's intention  not  to  die  intestate  as  to  any  part  of  his  property.] 

t  [The  word  perpetual  as  applicable  to  an  advowson,  is  only  descriptive  of  the  thing 
devised,  and  not  of  the  quantum  of  interest.  2  B.  &  B.  27  ;  1  Pri.  353.  See  Doe  v. 
Wood,  1  B.  &  Aid.  518. — Note  to  former  edition. 

1  See  Eindlay  v.  Riddle,  3  Binn.  155-160,  per  Yeates,  J. 
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the  heirs  of  her  body  lawfully  begotten,  or  to  be  begotten,  as 
well  females  as  males,  and  to  their  heirs  and  assigns  forever ;  to 
be  equally  divided,  share  and  share  alike,  as  tenants  in  common, 

and  not  as  joint  tenants,  (a) 
273*      •  *Lord  Mansfield  said,  that  the  devise  could  not  take 

effect  at  all,  but  would  be  absolutely  void  unless  the  heirs 
of  the  body  of  Ann  Cornish  took  as  purchasers.  The  lands 
devised  were  gavelkind,  and  it  was  manifest  the  testator  did  not 
mean  that  his  estate  should  go  in  a  course  of  descent  in  gavel- 
kind, for  he  gave  it  to  the  heirs  of  the  body  of  Ann  Cornish,  as 
well  females  as  males ;  therefore  they  could  not  take  otherwise 
than  as  purchasers.  It  would  be  a  void  devise,  if  the  words 
were  to  be  construed  as  words  of  limitation ;  for  the  testator 
breaks  the  gavelkind  descent,  by  giving  it  to  females  as  well  as 
males.  He  likewise  added  :  "  and  to  their  heirs  and  assigns  for- 
ever, to  be  divided  equally,  share  and  share  alike."  Nay,  he 
went  further :  "  as  tenants  in  common,  and  not  as  joint  tenants." 
But  this  could  not  be,  if  they  were  to  take  in  a  course  of  gavel- 
kind descent,  for  in  such  case  they  must  take  as  coparceners. 
Upon  the  whole,  as  no  man  could  doubt  of  the  testator's  inten- 
tion, and  as  this  was  the  only  method  of  effectuating  it,  and  as 
there  was  no  rule  of  law  that  prevented  heirs  taking  as  purchas- 
ers, where  the  intention  of  the  testator  required  it,  so  he  was  of 
opinion  that  the  words,  heirs  of  the  body,  were  words  of  purchase. 
Judgment  was  given  accordingly. ' 

45.  A  person  devised  to  his  niece  M.  O.,  and  the  issue  of  her 
body,  lawfully  to  be  begotten,  as  tenants  in  common  if  more 
than  one ;  but  in  default  of  such  issue,  or  being  such,  if  they 
should  all  die  under  the  age  of  twenty-one,  and  without  leaving 
lawful  issue  of  any  of  their  bodies,  then  over,  (b) 

(a)  Doe  v.  Laming,  2  Burr.  1100.    1  Black.  R.  265. 

(6)  Doe  v.  Burnsall,  6  Term  R.  30.    Doe  v.  Elvey,  4  East,  313. 


1  See  Sisson  v.  Seabury,  1  Sumner,  235,  where  this  case  and  others  of  the  same  class 
are  commented  on  by  Mr.  Justice  Story.  In  that  case,  lands  were  devised  "  to  A  and 
to  his  male  children,  lawfully  begotten  of  his  body,  and  their  heirs  forever,  to  be  equally 
divided  amongst  them  and  their  heirs  forever ; "  A  at  that  time  having  no  children ; 
and  it  was  held  a  life-estate  in  A,  with  a  contingent  remainder  to  his  children.  And  see 
Doe  v.  Provost,  4  Johns.  61  ;  Dingley  v.  Dingley,  5  Mass.  535 ;  Adams  v.  Cruft,  14 
Pick.  22  ;  Doe  v.  Harvey,  4  B.  &  C.  610  ;  Greenwood  v.  Eothwell,  5  M.  &  Gr.  628. 
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The  Court  of  K.  B.  held,  that  the  niece  only  took  ah  estate  for 
life. 

46.  A  testator  devised  to  his  daughter  Mary,  and  to  all  and 
every  the  child  and  children,  whether  male  or  female,  of  her  body 
lawfully  issuing,  and  unto  his,  her,  and  their  heirs  or  assigns 
forever,  as  tenants  in  common.  It  was  held  by  Sir  John  Leach, 
V.  C,  that  the  daughter  took  an  estate  for  life,  with  remainder  to 
her  children  as  tenants  in  common  in  fee.  (a) 

47.  An  estate  may  be  devised  to  a  person  for  a  term  of  years, 
as  well  as  for  any  freehold  interest ;  and  it  has  been  stated  to 
have  been  formerly  held,  that  a  devise  to  a  person  and  the  heirs 
of  his  body  for  500  years  would  determine  by  the  death  of  the 
devisee  without  issue;  but  that  this  doctrine  had  been 
altered,  *and  it  was  settled  that  such  a  term  would  con-  *274 
tinue  for  500  years,  and  vest  in  the  executors  of  the 
devisee,  (b) 1 

48.  It  has  been  also  stated,  that  a  devise  to  executors  for  pay- 
ment of  debts  creates  an  estate  for  years ;  and  also  a  devise  till 
such  time  as  a  particular  sum  shall  be  raised  out  of  the  rents 
and  profits  of  the  lands  devised,  (c) 

49.  With  respect  to  uncertain  interests,  if  a  man  devises  lands 
to  his  wife,  till  his  son  comes  of  age,  to  provide  his  children  with 
necessaries,  this  interest  does  not  determine  by  the  death  of  the 
wife,  but  goes  to  her  executors,  (d) 

50.  If  the  devise  had  been  that  his  lands  should  descend  to  his 
son,  but  that  his  wife  should  have  the  full  profits  till  his  son 
came  of  age,  for  his  maintenance ;  here  nothing  being  given  to 
the  wife  but  a  mere  confidence,  her  interest  would  determine 
with  her  death,  (e) 

51.  In  a  case  which  has  been  already  stated,  it  was  resolved 
that  the  wife's  estates  determined  by  the  death  of  the  son.  (/) 

(a)  Jeffery  v.  Honywood,  i  Madd.  398. 

(6)  Tit.  8,  c.  2.     [Doe  v.  Lakeman,  2B.&  Adol.  30.]  (c)  Tit.  8,  c.  1. 

(<Z)  Smith  v.  Havens,  Cro.  Eliz.  252.  •  (e)  Anon.  2  Leon.  221. 

(/)  Mansfield  v.  Dugard,  tit.  16,  c.  1,  §  80. 


1  In  Massachusetts  and  Vermont,  terms  of  which  fifty  years  or  more  remain  unexpired, 
have  many  attributes  of  freeholds  ;  and  in  Ohio,  permanent  leaseholds,  renewable  for- 
ever, are  deemed  freehold  estates.     See  ante,  tit.  8,  ch.  l,k  9„note. 
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CHAP.  XIV. 


CONSTRUCTION — RULE  IN  SHELLEY  S  CASE. 


Sect.     1.  Applied  in  Devises  of  Legal 

Estates. 
7.  Though    the    Limitation    be 

only  Mediate. 
10.  Though  the  Estate  for  Life 

arise  by  Implication. 
12.  Where    the    word    Heir    is 

used. 
17.  Though  there  are  superadded 

Words  of  Limitation. 
21.  Or    Words  of  Modification 

of  the  Estate. 
26.  Applied  in  Devises  of  Trust 

Estates. 
31.  (And  in  Estates  pur  autre 

vie.~) 
37.  And  in  Wills  of  Terms  for 

Years. 
39.  The  Rule  not  applied  to  the 

words  Sons  or  Children. 


Sect.  44.  Or  to  the  word  Heirs,  with 
Words  of  Explanation. 
48.  Or  to  the  word  Heir,  with 
Words  of  Limitation.  • 

51.  Or  to  Heirs,  with  words  lim- 

iting a  particular  kind  of 
Estate. 

52.  Or  to  the  Heir  for  Life. 

54.  Or  to  Issue,  with  Words  of 
Limitation. 

58.  Unless  the  general  intent 
require  a  different  Con- 
struction. 

63.  Or  where  an  Executory 
Trust  is  created. 

72.  Or  where  the  Estates  are  of 
different  Natures. 

76.  Case  of  Perrin  v.  Blake. 

78.  General  Observations  on  the 
Rule. 


Section  1.  The  rule  established  in  Shelley's  case,  of  the  origin 
of  which  an  account  has  been  already  given,  having  been  estab- 
lished for  purposes  of  general  utility,  has  been  adopted  in  the 
construction  of  devises  of  legal  estates,  as  well  as  in  that  of 
deeds.1     But  it  being  a  principle  of  law  that  the  intention  of  the 


1  This  rule  has  been  totally  abolished  in  many  of  the  United  States.  In  New  Hamp- 
shire, New  Jersey,  and  Missouri,  it  is  abolished  only  in  case  of  lands  devised.  N.  Hamp. 
Rev.  St.  1842,  ch.  156,  §  5 ;  N.  Jer.  Rev.  St.  1846,  tit.  10,  ch.  2,  §  10;  Misso.  Rev.  St. 
1 845,  ch.  1 85,  §  46.  In  several  other  States  it  has  been  distinctly  recognized  as  a  sub- 
sisting rale  of  property.  See  ante,  tit.  32,  ch.  23,  §  3,  note.  [This  rule  is  in  favor  in 
Georgia.  Dudley  v.  Mallery,  4  Geo.  52.  For  application  of  the  rule  in  Pennsylvania? 
see  George  v.  Morgan,  16  Penn.  State  R.  (4  Harris,)  95.J 

For  farther  discussion  of  the  rule,  see  Hayes  on  Limitations  in  Devises,  p.  52-56, 
87-115 ;  2  Jarman  on  Wills,  ch.-  37,  p.  241-270,  by  Perlans. 
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testator  is  to  be  the  chief  guide  in  the  expounding  of  devisss,  it 
has  been  often  doubted  how  far  the  application  of  this  rule  should 
be  extended,  in  contradiction  to  the  particular  intention  of  the 
testator.  It  has,  however,  been  uniformly  held,  that  in  all  cases 
of  devises  of  legal  estates  wherever  lands  are  given  to  a 
person  for  life,  *  or  for  any  greater  estate,  with  an  'immedi-  *  276 
ate '  remainder  to  the  heirs,  or  heirs  of  the  body,  of  such 
devisee,  the  word  "  heirs  "  or  the  words  "  heirs  of  the  body,"  shall 
operate  as  words  of  limitation,  and  give  the  devisee  an  estate  in 
fee  simple,  or  in  tail,  (a) 

2.  A  person  devised  lands  to  his  son  John,  to  hold  to  the  said 
John  for  life,  and  after  his  decease,  then  to  the  use  and  behoof  of 
the  heirs  male  of  his  body  ;  and  for  default  of  such  issue,  to  his 
son  Robert  and  the  heirs  male  of  his  body,  (b) 

It  was  resolved  that  the  first  words  created  an  estate  tail,  as 
well  in  a  will,  as  in  any  other  conveyance.  The  estates  could  not 
stand  together,  but  the  estate  for  life  was  swallowed  up  in  the 
estate  tail. 

3.  Although  it  should  appear  from  other  circumstances,  besides 
an  express  devise  for  life,  that  the  testator  did  not  intend  to  give 
the  first  devisee  a  greater  estate,  such  as  a  power  to  settle  a  joint- 
ure, with  the  concurrence  of  trustees ;  or  an  interposed  estate  to 
trustees  to  preserve  contingent  remainders  ;  or  a  clause  that  the 
devisor's  estates  should  be  without  impeachment  of  waste  ;  yet 
the  Courts  have  applied  the  rule,  and  given  the  devisee  an  estate 
of  inheritance.2 

4.  A  person  devised  lands  to  trustees  and  their  heirs,  to  the 
intent  and  purpose  that  they  should  permit  and  suffer  A  to  re- 

(a)  Tit.  32,  o.  23.  (Bishop  v.  Selleck,  1  Day,  801.    In  re  Jamej,  1  Dqjl.  48.    Home  v. 
Lyeth,  4  H.  &  J.  431.) 
(5)  Kundale  v.  Eeley,  Cart.  170.    Measure  v.  Gee,  5  Barn.  &  Aid.  910. 

i  If  there  is  a  second  estate  for  life  intervening  between  the  first  estate  for  life  and  the 
remainder  limited  to  the  heirs  of  the  first  taken,  it  has  been  doubted  whether  the  rule 
in  Shelley's  case  would  apply.    Richardson  v.  Wheatland,  7  Met.  169,  172. 

2  Where,  by  plain  words,  in  themselves  liable  to  no  doubt,  an  estate  tail  is  given  in 
a  will,  it  cannot  be  cut  down  to  a  life  estate ;  unless  there  are  other  words,  which 
plainly  show  the  testator  to  have  used  the  former  words  as  words  of  purchase,  contrary 
to  their  ordinary  sense ;  or,  in  the  other  provisions  of  the  will,  there  be  a  clearly  ex- 
pressed inconsistent  intention,  which  can  only  be  fulfilled  by  sacrificing  the  particular 
provision,  and  regarding  the  expressions  as  words  of  purchase.  Jack  v.  Featherston, 
9  Bligh,  237 ;  3  CI.  &  Tin.  67. 
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ceive  and  take  the  rents  and  profits  for  and  during  the  term  of 
his  natural  life ;  and  after  his  decease  should  stand  seised  of  the 
same  lands  to  the  use  of  the  heirs  of  the  body  of  A;  with  the 
proviso  that  the  trustees  and  A  might  make  a  jointure  for  his 
wife,  (a) 

It  was  determined  that  A  took  an  estate  tail. 

5.  Lands  were  devised  to  B  for  life,  without  impeachment  of 
waste,  remainder  to  trustees  and  their  heirs  during  the  life  of  B 
to  support  contingent  remainders,  remainder  to  the  heirs  of  the 
body  of  B,  remainder  over,  (b) 

Sir  J.  Jekyll  was  of  opinion  that  an  estate  for  life  only  passed 
to  B,  with  remainder  to  the  heirs  of  his  body,  by  purchase.  But 
upon  an  appeal  to  Lord  King,  he  said  the  remainder  to  the  heirs 
of  the  body  of  B  was  within  the  general  rule,  and  must  operate 
as  words  of  limitation,  and  consequently  create  a  vested  estate 
tail  in  B ;  and  that  the  breaking  into  this  rule  would  occasion 
the  utmost  uncertainty. 

6.  A  person  devised  in  these  words,  —  "I  give  to  my 
277*  loving  *  brother  G.  S.  and  the  heirs  *  of  his  body,  the 
males  having  preference,  and  succeeding  according  to 
their  births ;  and  to  preserve  contingent  remainders  from  being 
barred  during  the  life  of  the  said  G.  S.,  I  give  the  said  estates 
and  farms  to  my  friend  Doctor  R. ;  and  on  failure  of  issue  of  the 
said  G.  S.,  I  give  the  said  estates  and  farms  to  my  niece."  The 
cause  came  on  to  be  heard  before  Lord  Hardwicke,  who  directed 
a  case  to  be  made  for  the  opinion  of  the  Judges  ,of  the  K.  B. 
Afterwards  upon  his  resigning  the  great  seal,  Lords  Commis- 
sioners Wiles,  Smythe,  and  Wilmot  succeeding  to  it,  application 
was  made  to  them  to  hear  the  cause,  which  they  consented  to  do, 
considering  themselves  as  Judges  at  law,  though  sitting  in  a 
court  of  equity,  (c) 

Lord  Commissioner  Wilmot  said  the  reason  of  the  rule  in 
Shelley's  case,  that  where  one  takes  an  estate  of  freehold,  and 
.  after  an  estate  is  limited  to  the  heirs  male  of  his  body,  the  heirs 
male  must  take  by  descent,  and  not  by  purchase,  was,  to  secure 
to  the  lord  his  fruits  on  descent,  and  had  long  since  ceaseU 
But  it  had  been  better  if  that  rule  had  never  been  broke  in  upon. 

(a)  Broughton  v.  Langley,  2  Ld.  Eaym.  873.    Tit.  12,  c.  1,  S.  C.    12  East,  461. 

(J)  Papillon  v.  Voice,  2  P.  Wms.  471.  (c)  Sayer  v.  Masterman,  Amb.  344. 
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He  was  not  for  breaking  in  upon  it  further.  He  could  not  find 
any  case  where  the  words,  heirs  of  the  body,  in  the  plural  num- 
ber, and  no  words  superadded,  had  been  considered  as  words  of 
purchase,  and  referred  to  Lord  King's  opinion  in  Papillon  v. 
Voice,  that  the  limitation  to  trustees  did  not  control  the  estate 
tail.1 

The  Court  declared  that  G.  S.  was  entitled  to  an  estate  tail. 

7.  Where  the  limitation  to  the  heirs,  or  heirs  of  the  body  of 
the  devisee  for  life,  is  only  mediate,  by  the  interposition  of  some 
other  estate,  the  devisee  will,  notwithstanding,  take  an  estate  in 
fee  simple,  or  in  tail,  in  remainder ;  to  take  effect  in  possession, 
upon  the  determination  of  the  interposed  estate  ;  and  the  estate 
for  life  is  not  merged  in  the  remainder,  (a)2 

8.  R.  Bromley  being  entitled  to  a  reversion  in  fee  in  certain 
lands,  expectant  upon  the  death  of  Elizabeth  Foster,  devised 
the  same  to  Robert  Colson  for  life,  remainder  to  trustees  during 
his  life,  to  preserve  contingent  remainders,  remainder  to  the  heirs 
of  the  body  of  the  said  Robert  Colson,  remainder  over,  (b) 

The  question  was,  what  estate  Robert  Colson  took  under 
this  devise ;  and  the  case  having  been  sent  by  the  Chancellor 
(Lord  Hardwicke)  to  the  Court  of  K.  B.,  the  Judges  of  that 
Court  sent  the  following  certificate  : — "  We  have  heard 
counsel  *  in  the  question  referred  by  your  Lordship  to  us ;  *  278 
and  as  it  appears  by  the  state  of  the  case,  there  is,  after 
the  determination  of  the  estate  for  life  of  Robert  Colson,  a  de- 
vise to  J.  B.  and  R.  R.  and  their  heirs,  for  and  during  the  life  of 
Robert  Colson,  we  are  of  opinion  that  by  reason  of  that  remainder 
interposing  between  the  devise  to  Robert  for  life,  and  the  subse- 
quent limitation  to  the  heirs  of  his  body,  the  said  Robert  took  an 
estate  for  life,  not  merged  by  the  devise  to  the  heirs  of  his  body ; 

(a)  (Sedvide  Richardson  v.  Wheatland,  7  Met.  172.) 

(b)  Colson  v.  Colson,  2  Atk.  247.     2  Stra.  1125. 


1  Other  cases  are,  Reece  v.  Steel,  2  Sim.  233  ;  Irwin  u.  Cuff,  1  Hayes,  30  ;  Bur- 
net v.  Denniston,  5  Johns.  Ch.  35  ;  M'Clintick  v.  Manns  4  Munf.  328  ;  Ward  v. 
Bevil,  1  Y.  &  J.  512;  Langstone  v.  Pole,  Tam.  119;  Roosevelt  v.  Thurman, 
1  Johns.  Ch.  219;  Broadders  u.  Turner,  5  Rand.  308;  Williams  v.  Foster,  3  Hill, 
S.  C.  Rep.  193. 

2  Roy  v.  Garnett,  2  Wash.  34 ;  Fearne,  Rem.  25.  But  see  Richardson  v.  Wheat- 
land, 7  Met.  172 ;  Supra,  $  1,  note. 

vol.  in.  30 
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but  by  that  devise  an  estate  tail  in  remainder  vested  in  the  said 
Eobert." 

Against  this  certificate  the  counsel  cited  2  Roll.  Ab.  418,  pi. 
4  &  5,  to  prove  the  remainder  to  the  heirs  of  the  body  contin- 
gent. But  after  looking  into  the  book,  Lord  Hardwicke  paid 
no  regard  to  it;  and  decreed  according  to  the  opinion  of  the 
Judges,  (a)  , 

9.  In  the  case  of  Hodgson  v.  Ambrose,  which  has  been  already 
stated,  there  was  a  devise  to  Elizabeth  Belchier  and  Catherine 
Jolland,  in  the  same  words  as  in  the  case  of  Colson  v.  Colson; 
a  case  was  made  for  the  opinion  of  the  Court  of  K.  B.  upon  the 
following  question  : — "  Whether  Catherine  Belchier,  the  daugh- 
ter of  Elizabeth  Belchier,  took  any,  and  what  estate  under  the 
will  of  Susan  Jolland  ;  and,  secondly,  what  estate  Catherine  Jol- 
land took  under  the  said  will."  (b) 

The  Judges  of  the  Court  of  King's  Bench  gave  their  opinion 
in  the  following  words :  "  As  to  the  question  whether  Elizabeth 
would  have  taken  an  estate  tail,  whatever  our  opinions  might  be 
if  the  case  were  new,  we  think,  as  the  case  of  Colson  v.  Col- 
son is  literally  the  same,  the  precise  question  ought  not  to  be 
again  litigated ;  and  by  that  authority  we  are  bound  to  say,  in 
the  words  of  the  certificate  in  that  case,  that  as  it  appears  by 
the  state  of  the  case  that  there  is,  after  the  determination  of  the 
estate  for  life  to  Elizabeth  Belchier,  a  devise  to  W.  A.  and  J.  P. 
and  their  heirs,  for  and  during  the  life  of  Elizabeth  Belchier,  we 
are  of  opinion  that  Elizabeth  Belchier,  if  she  had  survived  the 
testatrix,  would  have  taken  an  estate  for  life  in  the  premises  de- 
vised to  her,  not  merged  by  the  devise  to  the  heirs  of  her  body ; 
but  by  that  devise  an  estate  tail  in  remainder  would  have  vested 
in  the  said  Elizabeth  ;  and  that  Catherine  Jolland  took  an  estate 
for  life  in  all  the  devised  premises,  not  merged  by  the  devise  to 
the  heirs  of  her  body ;  but  by  that  devise  an  estate  tail  in  re- 
mainder, vested  in  the  said  Catherine  Jolland." 
279  *  *  The  Court  having  decreed  in  conformity  to  this  cer- 
tificate, an  appeal  was  brought  in  the  House  of  Lords, 
where  the  following  question  was  put  to  the  Judges :  "  What 
estate  Catherine  Hodgson  took  under  the  will."  And  the  Lord 
Ch.  Baron  of  the  Exchequer  having  delivered  the  unanimous 

(a)  MSS.  Eep.  (J)  Ante,  c.  8,  §  29. 
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opinion  of  the  Judges  present,  "  That  Catherine  Hodgson  took 
an  estate  for  life  in  all  the  premises,  not  merged  by  the  devise  to 
the  heirs  of  her  body ;  and  that  by  that  devise  an  estate  tail 
in  remainder  vested  in  the  said  Catherine ; "  it  was  ordered  and 
decreed,  that  the  appeal  should  be  dismissed,  and  the  decree 
affirmed,  (a) 

10.  Though  no  estate  for  life  be  expressly  devised,  but  only 
arises  by  a  necessary  implication  from  the  words  of  the  will,  yet 
the  rule  will  be  applied,  (b) 

11.  I.  Foorde  made  his  will,  having  then  two  sons,  Rawlinson 
and  William,  and  a  brother  Nicholas,  who  had  then  also  two  sons, 
James  and  Nicholas,  and  gave  his  estate  real  to  his  eldest  son 
Rawlinson  at  his  age  of  twenty-three,  to  enjoy  the  whole  during 
his  life.  "  And  the  whole  estate,  of  which  he  is  only  tenant  for 
life,  shall  after  his  decease  go  to  his  eldest  son  that  shall  be  then 
living ;  and  if  he  dies  without  any  son  or  sons  to  enjoy  it  during 
their  lives,  (of  which  none  are  or  shall  be  tenants  but  while  they 
live  to  enjoy  it,)  that  then  it  shall  come  to  his  brother  William 
Foorde  during  his  life,  and  to  any  of  his  heirs  male  during  their 
lives,  and  no  longer ;  and  if  they  die  without  issue  male,  then 
to  the  heirs  male  of  my  brother  Nicholas  Foorde's  sons,  and  to 
any  of  their  heirs  male  during  their  lives  (of  which  none  of  them 
are  tenants  any  longer,  nor  shall  it  be  in  any  of  their  powers  to 
sell,  dispose,  or  make  away  any  part  or  the  whole  of  it)  ;  and  in 
case  they  all  die  without  heirs  male,  then  it  is  to  go  to  the  next 
of  kin  of  me."  (c) 

At  the  same  time,  and  with  the  same  solemnities,  the  testator 
published  a  schedule,  referred  to  in  the  said  will,  and  which  the 
special  verdict  found  to  be  part  of  his  will,  containing  a  very 
particular  account  of  all  his  real  and  personal  estate  ;  the  title  to 
which  schedule  was  in  these  words :  "  An  account  how  I  dispose 
of  my  estate  to  my  son  Rawlinson  Foorde,  as  followeth  : — He 
paying  his  mother  out  of  my  real  estate  the  sum  of  £15  per 
annum  during  her  life,  and  ,£24  per  annum  out  of  my  mortgages, 
and  then  all  to  revert  to  my  son  Rawley  Foorde,  during  his  life ; 
and  after  his  death  to  his  sons ;  and  for  want  of  sons,  to 
his  *  brother  William  Foorde,  during  his  life,  and  after-     *  280 

(o)  [  Doe  v.  Colyear,  11  East,  548.    Measure  v.  Gee,  5  Bar.  &  Aid.  910.] 
(J)  (Bowers  v.  Porter,  i  Pick.  207.     Carr  v.  Porter,  1  M'Oord,  Ch.  R.  60.) 
(c)  Hayes  v.  Foorde,  2  Black.  E.  698.    [Eeece  v.  Steel,  2  Sim.  233.] 
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wards  to  William  Foorde's  eldest  son;  and  for  want  of  his 
having  sons,  to  my  brother  Nicholas  Foorde's  sons;  and  for 
want  of  any  sons,  to  my  sons'  daughters,  and  so  to  the  next  of 
kin." 

Rawlinson  and  William,  the  two  sons  of  the  testator,  died 
without  issue  male  ;  James,  the  eldest  nephew,  died  before  Wil- 
liam the  son ;  and  upon  William's  death,  the  youngest  nephew 
entered,  and  suffered  a  recovery.  The  question  was,  whether 
Nicholas  the  nephew  took  an  estate  for  life,  or  in  tail,  under  the 
will  and  schedule. 

The  Court  of  K.  B.  in  Ireland  was  of  opinion  that  he  took 
only  an  estate  for  life. 

Upon  a  writ  of  error  to  the  Court  of  K.  B.  in  England,  Lord 
Mansfield  delivered  the  opinion  of  the  Court,  that  the  only  doubt 
was,  whether  by  the  words  of  the  will,  Nicholas,  the  nephew  of 
the  testator,  took  any  estate  by  implication.  That  this  doubt 
was  removed  by  the  schedule,  which  expressly  gave  an  estate  to 
the  sons  of  his  brother  Nicholas  Foorde  ;  that  therefore  Nicholas 
the  nephew  took  an  estate  for  life  by  implication,  thus  explained, 
which  being  conjoined  to  the  estate  expressly  given  to  his  heirs 
male,  would  by  the  known  rules  of  law,'  give  him  an  estate  in 
tail  male.    Judgment  was  given  accordingly. 

12.  Although  the  limitation  be  to  "  the  heir"  in  the  singular 
number,  yet  the  rule  will  be  applied,  and  the  devisee  will  be  con- 
strued to  take  an  estate  tail,  (a) 

13.  Thus,  Lord  Hale  says,  it  was  adjudged  in  43  Eliz.  that  a 
devise  to  A  for  life,  remainder  to  the  next  heir  male,  and  for 
default  of  such  heir  male,  then  to  remain  over,  was  an  estate 
tail,  (b) 

14.  A  person  devised  lands  to  his  youngest  son  forever,  and 
after  his  death,  to  the  heir  male  of  his  body  forever ;  and  for  de- 
fault of  such  heir  male,  to  B.  his  eldest  son,  forever.  It  was 
resolved,  that  the  youngest  son  took  an  estate  tail,  (c) 

15.  In  a  case  cited  by  Mr.  Eobinson,  in  his  Custom  of  Gavel- 
kind, there  was  a  devise  to  Serjeant  Miller  and  his  wife  for  their 
lives,  remainder  to  the  next  heir  male  of  their  two  bodies.  It 
was  held  that  this  was  a  devise  in  tail;  for  a  devise  to  the  heir 

(a)  (Supra,  ch.  10,  §  37.)  (b)  Burley's  case,  1  Vent,  230. 

(c)  Welkins  v.  Whiting,  1  Eoll.  Ab.  836.    Bulst.  219.    2  Vern.  324. 
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male  was  a  devise  in  tail,  unless  there  were  words  of  limitation 
superadded,  so  as  to  bring  it  within  the  reason  of  Archer's 
case.     *But  the  words  "first,  next,  or  eldest"  or  any  like     *281 
words  superadded,  made  no  difference,  (a) 

16.  Sir  T.  Trollope  devised  the  manor  of  A.  to  his  first  son 
William  for  life,  remainder  to  the  heirs  male  of  his  body,  remain- 
der to  his  second  son  Thomas  for  life,  and  after  his  death  to  the 
first  heir  male  of  his  body,  (b) 

The  Court  held  that  the  words  "  heir  male  "  were  to  be  under- 
stood collectively,  and  that  Thomas  took  an  estate  tail ;  it  ap- 
pearing that  such  was  the  testator's  intention  by  the  other  devises. 
That  this  stood  distinguished  from  Archer's  case,  no  limitation 
being  superadded  to  the  words  "first  heir  male ; "  and  the  word 
first  should  be  understood  first  in  order  of  succession  from  time 
to  time,  (c)    . 

17.  A  devise  to  the  heirs,  or  heirs  of  the  body,  of  a  prior  devi- 
see, with  superadded  words  of  limitation,  will  be  construed  to  be 
within  the  rule  in  Shelley's  case,  so  as  to  create  an  estate  in  fee 
or  in  tail,  (d) 1 

18.  A  person  devised  to  Nicholas  Lisle  for  his  life,  and  after 
the  decease  of  the  said  Nicholas,  he' devised  the  same  unto  the 
heirs  male  of  the  body  of  the  said  Nicholas,  lawfully  to  be  be- 
gotten, and  his  heirs  forever ;  but  if  the  said  Nicholas  should 
happen  to  die  without  such  heir  male,  then  he  devised  over,  (e) 

(a)  Miller  v.  Seagrave,  Bob.  Gav.  96.    Infra,  s.  49. 

(6)  Dubber  v.  Trollope,  Arab.  453.    Cases  temp.  Hardwicke,  160. 

(c)  [O'Keefe  v.  Jones,  13  Ves.  413.]     Infra,  s.  49. 

(d)  (Eoe  v.  Bedford,  4  M.  &  S.  362.    Doe  v.  Harvey,  4  B.  &  C.  610.    7  D.  &  K.  78.     Doe 
v.  Featherstone,  1  B.  &  Ad.  944.     Osborne  v.  Shrieve,  3  Mason,  391.) 

(e)  Goodright  v.  Pullyn,  2  Ld.  Raym.  1437.    2  Stra.  729. 


1  If  the  devise  over  is  expressly,  or  by  construction  of  law,  contingent,  namely,  to 
such  as  may  be  heirs  of  the  first  taken  at  the  time  of  his  decease,  the  rule  in  Shelley's 
case  would  not  apply.  Bowers  v.  Porter,  4  Pick.  205.  [Chilton  v.  Henderson,  9  Gill, 
432.] 

To  change  the  word  "heirs"  into  a  word  of  purchase,  the  heirs  must  be  disabled  to 
take  as  heirs,  by  reason  of  a  distributive  direction,  incompatible  with  the  ordinary 
course  of  descent,  or  the  limitation  must  be  directed  to  the  then  presumptive  heirs  of  the 
person  to  whom  the  estate  for  life  is  limited.  4  Kent,  Comm.  230  ;  Horne  v.  Lyeth,  4 
H.  &  J.  431  ;  and  see  Lyles  v.  Digge,  6  H.  &  J.  364 ;  Pindlay  v.  Riddle,  3  Binn.  139  ; 
Davis  v.  Hayden,  9  Mass.  514;  [Doe  v.  Jackman,  5  Ind.  (Porter,)  283.] 

30* 
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The  Judges  were  all  of  opinion  that  this  was  an  estate  tail  in 
Nicholas.  They  held  that  the  subsequent  words  relied  on,  as 
his,  and  if  he  died  without  such  heir  male,  were  not  sufficient  to 
restrain  and  alter  the  operation  of,  the  words,  heir  males,  and  so 
qualify  them  as  to  make  them  a  description  of  the  person  ;  and 
that  the  operation  of  plain  and  clear  words,  and  a  settled  rule  of 
law,  should  not  be  defeated  or  broken  into  by  uncertain  or  doubt- 
ful words,  which  they  took  the  last  at  least  to  be.  (a) 

19.  The  following  case  was  sent  by  the  Lord  Keeper  to  the 
Court  of  C.  B.  for  its  opinion,  (b) 

G.  Legate  devised  his  lands,  in  default  of  issue  of  his  own 
body,  to  his  nephew  William  Legate,  for- and  during  the  term  of 
his  natural  life,  and  after  his  decease,  to  the  heirs  male  of  the 
body  of  his  said  nephew  lawfully  to  be  begotten,  and  the  heirs 
male  of  the  body  of  every  sucb.  heir  male,  severally  and  succes- 
sively, as  they  should  be  in  priority  of  birth  ;  and  for  want 
282*  of  *such  issue,  to  his  brother,  &c.  The  question  was, 
whether  William  Legate,  the  nephew,  had  an  estate  tail 
vested  in  him,  or  an  estate  for  life  only. 

Three  of  the  Judges  were  of  opinion  that  William  Legate  had 
an  estate  tail  vested  in  him,  and  Mr.  Justice  Tracey  certified  that 
he  had  only  an  estate  for  life. 

Mr.  Peere  Williams  says,  the  Court  appearing  not  to  be  satisfied 
with  the  certificate  of  the  three  Judges,  directed  an  ejectment 
to  be  brought  in  B.  E.  in  order  to  have  the  matter  settled :  but 
it  was  said  the  parties  agreed,  and  so  the  question  was  not  deter- 
mined. Yet  in  2  Vesey,  657,  Lord  Hardwicke  says,  Lord  Cow- 
per  held  himself  bound  to  agree  with  the  three  Judges,  and  so 
decreed. 

20.  Thomas  Wardell  devised  thus, — "  I  give  and  bequeath 
unto  my  daughter  Lucretia  all  my  plantations,  together  with  the 
negroes,  &c,  during  the  natural  life  of  my  said  daughter.  Item, 
I  bequeath  to  the  heirs  of  the  body  of  my  said  daughter  Lucre- 
tia, begotten  or  to  be  begotten,  and  to  his  or  her  heirs  forever, 
after  my  said  daughter's  decease,  all  my  before-mentioned  plan- 
tations, &c.  But  for  want  of  such  heirs  of  the  body  of  my  said 
•daughter,  I  also  give  and  bequeath  the  aforesaid  premises,  after 

(a)  [Wright  v.  Pearson,  1  Eden,  119.]  (ft)  Legate  v.  Sewell,  1  P.  Wins.  87. 
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the  decease  of  my  said  daughter,  to  my  own  next  heirs,  and  their 
heirs  forever."  (a) 

This  case  came  on  before  the  Privy  Council  upon  an  appeal 
from  Barbadoes,  and  the  following  reasons  were  used  in  the 
printed  case, 

"  It  is  a  general  rule  of  law*  that  when  an  estate  is  limited  to 
one  for  life,  a  limitation  afterwards  to  the  heirs  of  the  body  of 
that  same  person  creates  an  estate  tail.  And  though  this  be  in 
the  case  of  a  will,  there  is  no  reason  to  depart  from  that  rule  ; 
.for  if  Lucretia  were  construed  to  have  an  estate  for  life  only, 
then  the  remainder  to  the  heirs  of  her  body  would  be  words  of 
purchase ;  and  then,  though  she  had  several  sons,  yet  the  eldest 
only  would  have  been  heir,  and  the  younger  sons  would  never 
have  taken  under  that  limitation,  though  it  was  clearly  the  tes- 
tator's intention  that  all  her  sons  should  take,  by  using  the  word 
heirs,  in  the  plural  number.  And  the  subsequent  clause, — '  for 
want  of  such  heirs  of  the  body  of  my  said  daughter,  to  my  own 
next  heirs,  and  their  heirs  forever,'  is  a  further  explanation  of 
his  meaning,  that  his  daughter  should  take  an  estate  tail, 
with  a  *  remainder  to  his  own  right  heirs.  Signed,  N.  *  283 
Fazakerley.     D.  Eyder." 

This  case  was  heard  before  the  Privy  Council  in  1730,  when 
it  was  ruled  that  Lucretia  took  an  estate  tail.  The  Chief  Justices, 
Raymond  and  Eyre,  assisted  at  the  decision.  And  Lord  Kenyon 
has  said,  that  though  the  above  were  only  the  reasons  of  the 
counsel  in  that  case,  they  contained  as  much  good  sense  and 
sound  law  as  if  they  had  the  authority  of  all  the  Judges  of 
England,  (b) 

21.  [The  rule  under  consideration  is  equally  applicable,  not- 
withstanding superadded  words  of  modification,  inconsistent  with, 
an  estate  tail  in  the  first  taker. 

22.  Thus  where  the  devise  was  to  A,  for  life,  and  after  his 
decease  to  the  heirs  of  his  body  to  take  as  tenants  in  common :  f 
or  to  the  heirs  of  his  body  in  such  shares  and  proportions,  man- 

(a)  Morris  v,  "Ward,  cited  8  Term  E.  518.     [Nash  v.  Coates,  3  Bar.  &  Adol.  839.] 
(6)  Measure  v.  Gee,  5  B.  &  Aid.  910.    Kinch  v.  Ward,  2  Sim.  &  Stu.  411.] 


[t  Bennett  v.  Earl  Tankerville,  19  Ves.  170;  Doe  v.  Featherstone,  1  B.  &  Adol. 
944.] 
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ner  and  form  as  A  should  appoint ;  f  and  in  default  of  appoint- 
ment to  the  heirs  of  his  body,  share  and  share  alike.  J 

23.  So  also  where  the  devise  was  of  real  estates  subject  to 
debts  and  legacies,  to  T.  C.  for  life,  and  after  the  determination 
of  that  estate  in  his  lifetime  to  A  and  B  and  their  heirs  during 
his  life,  to  preserve  contingent  rem'ainders,  and  after  the  decease 
of  T.  C,  to  and  among  all  and  every  the  heirs  of  the  body  of  T. 
C.  as  well  male  as  female,  to  take  as  tenants  in  common ;  it  was 
decided  T.  C.  took  an  estate  tail,  (a) 

24.  The  above  rule  of  construction  has  not  been  adopted  with- 
out considerable  conflict  of  opinion,  involving  some  collision  of 
authority  ;  §  but  it  is  conceived  that  the  rule  as  above  stated  is 
now  settled.] 

25.  There  are,  however,  some  cases  in  which  superadded  words 
of  limitation  may  control  the  words  "  heirs,"  and  "  heirs  of  the 
body,"  so  as  to  render  them  words  of  purchase ;  of  which  an 

account  will  be  given  hereafter. 
284  *  *  26.  In  consequence  of  the  rule  that  equity  follows  the 
law,  it  has  been  long  settled  that  in  devises  of  mere  trust 
estates,  where  no  conveyance  is  directed  to  be  made,  the  con- 
struction is  the  same  in  Chancery,  as  it  would  be  in  a  court  of 
common  law,  upon  a  devise  of  a  legal  esta-te  ;  so  that  the  rule  in 
Shelley's  case  is  there  applied  to  the  construction  of  devises,  as 
well  as  at  law.  (b) 

27.  One  devised  lands  to  four  persons  and  their  heirs,  for  pay- 
ment of  debts,  and  afterwards  to  the  use  of  them  and  their 
heirs.  After  which,  by  a  codicil,  he  devised  that  his  will  should 
stand,  saving  that  when  his  debts  were  paid,  A,  who  was  one  of 
the  four  devisees  in  the  will,  should  have  his  share  of  the  lands 
to  himself  for  life,  with  a  power  to  make  leases  for  ninety-nine 

(a)  Doe  v.  Harvey,  4  B.  &  Cress.  610.  (6)  Sweetapple  v.  Bindon,  tit.  5,  c.  2,  s.  14. 


[tDoe  v.  Goldsmith,  7  Taunt.  209.] 

[t  Doe  v.  Jesson,  5  M.  &  Sel.  95  ;  2  Bli.  1;  Infra,  s.  62.] 

[<,  Wilson  v.  Vansittart,  Arab.  562  ;  Doe  d.  Browne  v.  Holme,  3  Wilson,  237,  241 ; 
Doe  v.  Laming,  2  Burr.  1100  ;  Doe  v.  Ironmonger,  3  East,  533  ;  Doe  u.  Goff,  11  East, 
668  ;  Gretton  v.  Haward,  6  Taunt.  94  ;  Crump  v.  Norwood,  7  Taunt.  362 ;  2  Marsh. 
161 ;  Eight  v.  Creber,  5  B.  &  Cress.  _866,  and  other  cases  which  it  is  not  considered 
necessary  to  cite  in  this  place.] 
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years  determinable  on  three  lives,  remainder  to  the  heirs  male  of 
his  body,  remainder  over,  (a) 

Lord  Cowper  was  of  opinion,  that  A  ought  to  be  tenant  for 
life  only,  with  remainder  to  his  first  and  other  sons  in  tail  male, 
But  the  case  coming  on  before  Lord  Harcourt,  on  a  rehearing, 
he  said — "  This  being  the  case  of  a  will,  differs  from  the  several 
cases  that  have  been  cited  of  marriage  articles,  in  the  nature  of 
which  the  issue  are  particularly  considered,  and  looked  upon  as 
purchasers ;  and  for  which  reason,  the  Court  has  restrained  the 
general  expressions  made  use  of  by  the  parties ;  for  it  cannot 
reasonably  be  supposed  that  a  valuable  consideration  would  be 
given  for  the  settlement  of  an  estate,  which,  as  soon  as  settled, 
the  husband  might  destroy.  But  no  case  has  been  cited  where, 
upon  the  words  of  a  will,  or  the  parties  claim  voluntarily,  the 
like  decree  has  been  made.  In  all  such  cases,  the  testator's 
intent  must  be  presumed  to  be  consistent  with  the  rules  of  law, 
and  at  law  these  words  would  certainly  create  an  entail.  Neither 
can  it  be  inferred,  with  any  certainty,  from  the  power  of  leasing 
given  by  the  testator,  that  no  estate  tail  was  intended  ;  in  regard 
such  power  of  leasing  is  more  beneficial  than  that  given  to  ten- 
ant in  tail  by  statute.  And  as  the  debts  are  admitted  by  the 
pleadings  to  be  all  paid,  the  same  construction  is  now  to  be 
made,  as  if  there  had  been  originally  no  trust.  So  decree  A's 
share  or  fourth  part  to  be  conveyed  to  him  and  the  heirs  male  of 
his  body,  remainder  over,"  &c. 

28.  The  doctrine  laid  down  in  the  preceding  case,  was  con- 
tradicted by  Lord  Hardwicke  in  the  following  one.  A  person 
devised  an  estate  to  trustees,  their  heirs,  and  assigns,  in 
trust  that  *they  and  their  heirs  should  in  the  first  place,  *285 
by  the  rents  and  profits,  or  by  sale  or  mortgage  of  the 
premises,  raise  so  much  as  should  be  necessary  for  the  payment 
of  his  debts  ;  and  after  payment  thereof,  gave  the  same  unto  his 
trustees  for  500  years,  without  impeachment  of  waste,  upon  trust 
as  after  mentioned ;  and  then  went  on  in  these  words, — "  And 
from  and  after  the  determination  of  the  said  estate  for  years,  then 
I  give  and  devise  all  my  said  lands,  &c.  unto  my  said  trustees, 
their  heirs  and  assigns,  my  mind  being  that  my  said  trustees 
shall  be  and  stand  seised  of  the  said  premises  in  trust  to  the 

(a)  Bale  v.  Coleman,  1  P.  Wms.  142.    [Philips  v.  Brydges,  3  Ves.  120.J 
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several  uses,  behoofs,  intents,  and  purposes  after  declared  ;  viz. : 
as  for  one  moiety  of  the  same  premises,  I  give  and  devise  the 
same  to  the  use  and  behoof  of  my  nephew  Thomas  Bagshaw,  for 
the  term  of  his  natural  life,  without  impeachment  of  waste  ;  and 
from  and  after  the  determination  of  that  estate,  to  my  said  trus- 
tees and  their  heirs,  for  and  during  the  life  of  the  said  Thomas 
Bagshaw,  to  preserve  and  support  the  contingent  uses  and  re- 
mainders hereinafter  limited,  but  to  permit  the  said  Thomas  Bag- 
shaw to  receive  the  rents  and  profits  during  his  natural  life ;  and 
after  his  decease,  then  to  the  use  and  behoof  the  heirs  of  the 
body  of  the  said  Thomas  ; "  and  for  want  of  such  issue,  then  to 
Benjamin  Bagshaw  in  the  same  manner,  (a) 

Lord  Hardwicke  held,  that  Benjamin  Bagshaw  took  an  estate 
for  life  only ;  for  if  a  conveyance  had  been  prayed,  there  must 
have  been  a  limitation  to  trustees  to  preserve  contingent  remain- 
ders, and  then  the  next  limitation  must  have  been  to  the  first 
and  other  sons  of  Benjamin  Bagshaw ;  for  there  were  no  contin- 
gent uses  or  remainders,  unless  the  limitations  to  the  heirs  of  the 
body  of  B.  Bagshaw  were  allowed  to  be  such. 

The  preceding  case  is  not  now  held  to  be  any  authority,  as  it 
has  been  contradicted  by  Lord  Keeper  Henley,  in  a  case  which 
will  be  stated  hereafter ;  and  also  by  a  determination  of  Lord 
Thurlow.  (b) 

29.  Sir  Edward  Turner  devised  all  his  real  estate  to  C.  B.,  in 
trust  to  pay  the  rents  to  Sarah  Garth  for  her  life,  and  after  her 
death,  to  pay  the  same  to  Edward  Turner  Garth,  her  son,  for  life, 
and  afterwards  to  pay  the  same  to  the  heirs  of  his  body,  (c) 

Lord  Hardwicke  said,  that  upon  the  true  construction  of  this 
will,  he  was  obliged  by  the  rules  of  law  and  equity  to  direct  the 
conveyance  to  be  to  the  son  in  tail :  because  in  limitations 
286  *  of  a  *  trust,  either  of  real  or  personal  estate,  to  be  deter- 
mined in  the  Court  of  Chancery,  the  construction  ought 
to  be  made  according  to  the  construction  of  limitations  of  a  legal 
estate  ;  with  this  distinction,  unless  the  intent  of  the  testator,  or 
author  of  the  trust,  plainly  appears  to  the  contrary.  But  if  the 
intent  does  not  plainly  appear  to  contradict  and  overrule  the  legal 

(a|  Bagshaw  v.  Spencer,  Collect.  Jur.  vol.  1,  378. 

(i)  Fearne,  Cont.  Eem.  120,  ed.  8. 

(c)  Garth  v.  Baldwin,  2  Vez.  646.     Fearne,  C.  E.  125,  lb. 
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construction  of  the  limitation,  it  was  never  laid  down,  nor  was  it 
by  him  in  the  case  of  Bagshaw  v.  Spencer,  that  the  legal  con- 
struction should  be  overruled  by  any  thing  but  the  plain  intent : 
— that  he  was  not  in  a  court  of  equity  to  overrule  the  legal  con- 
struction of  the  limitation,  unless  the  intent  of  the  testator,  or 
author  of  the  trust,  appeared  by  declaration  plain,  that  is, .  not 
saying  it  in  so  many  words,  but  plain  expression,  or  necessary 
implication  of  his  intent ;  which  was  the  same  thing. 

30.  Henry  Eayney,  having  five  grandchildren,  devised  all  his 
freehold  estates  to  trustees  and  their  Heirs,  in  trust  to  raise  a  sum 
of  money  for  his  grandchildren  ;  and  subject  thereto,  to  the  use  of 
his  nephew,  T.  Rayney,  and  his  assigns  for  his  life,  remainder  to 
trustees  to  preserve  contingent  remainders,  remainder  to  the  use 
of  the  heirs  male  of  the  said  T.  Rayney  begotten,  and  their  heirs ; 
provided,  that  in  case  the  said  T.  Rayney  should  die  without 
leaving  any  issue  male  of  his  body  living  at  his  death,  then  and 
in  such  case  he  subjected  the  premises  to  the  payment  of  ,£100 
a-piece  to  his  two  nieces ;  and  for  default  of  such  issue  male  of 
his  said  nephew,  T.  Rayney,  then,  as  to  all  the  premises,  to  his 
five  grandchildren,  or  such  as  should  be  living  at  the  time  of  the 
failure  of  issue  male  of  the  said  T.  Rayney,  their  heirs  and  assigns ; 
provided  that  the  said  T.  Rayney  should  be  put  out  apprentice  to 
a  surgeon,  or  sent  to  Cambridge ;  and  in  case  he  should  refuse 
to  be  an  apprentice,  or  to  go  to  Cambridge,  then  his  will  was 
that  the  estate  so  before  limited  to  the  said  T.  Rayney  for  his  life, 
should  cease  and  determine,  and  be  void,  as  if  he  had  been  dead ; 
and  that  the  said  premises  so  limited  to  the  said  Thomas  for  his 
life,  and  his  issue  male  as  aforesaid,  should  from  thenceforth  re- 
vert over  and  go  to  such  of  his  grandchildren  as  should  be  living, 
and  to  their  heirs,  (a) 

T.  Rayney  died  without  issue,  having  suffered  a  recovery  of 
the  premises  ;  and  the  question  was,  whether  he  took  an  estate 
tail,  or  an  estate  for  life. 

Lord  Keeper  Henley  said,  first,  that  the  estate  was  a  fee 
in  *the  trustees,  and  not  executed  by  the  Statute  of  Uses     *287 
in  any  of  the  subsequent  limitations.    But  he  thought  that 
was  not  very  material  in  the  principal  case,  as  by  the  will  the 
trusts  were  fully  limited  and  declared.     For  he  thought  it  very 

(a)  Wright  i>.  Pearson,  Amb.  358.     Fearne,  Cont.  Eem.  126,  ed.  8.     1  Eden.  119. 
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dangerous  that  a  different  construction  should  be  put  upon  words 
of  limitation,  in  cases  of  trusts  and  legal  estates,  except  where 
the  limitations  were  imperfect,  and  something  seemed  left  to  be 
done  by  the  trustees  in  the  first  place ;  and  consequently,  secon- 
darily by  the  Court  of  Chancery. 

The  second  question  was,  whether  the  heirs  male  of  Thomas 
Rayney  took  a  fee  as  purchasers,  or  in  tail,  under  the  limitation 
to  the  father.  He  thought  that  T.  Rayney  took  an  estate  tail, 
from  the  apparent  intent  of  the  testator,  who  plainly  intended 
that  the  heirs  male,  &c,  should  not  take  an  estate  in  fee,  which 
they  must,  if  they  took  as  purchasers.  He  was  considering,  he 
said,  whether  he  could  not  make  this  construction,  namely,  to 
Thomas  for  life,  then  to  his  heirs  male  in  tail,  then  to  the  grand- 
children. And  if  the  limitation  had  been,  for  default  of  such 
heirs  of  the  body,  he  might  have  considered  it  as  heirs  of  the 
body  of  the  heirs  male,  &c,  mentioned  before.  But  the  limita- 
tion there  was,  for  default  of  such  issue  male,  &c.  He  thought 
the  words,  '■'■and  their  heirs"  in  the  will,  were  redundant  and 
surplusage  ;  and  that  Thomas  Rayney  took  an  estate  tail ;  and 
consequently,  that  the  recovery  suffered  by  him  was  good.  And 
though  it  was  a  rule,  never  to  reject  words  in  a  will,  if  they 
could  stand,  yet  he  must  do  it  in  this  case,  to  support  the  testa- 
tor's intent. 

He  said,  that  in  the  case  of  Bagshaw  v.  Spencer,  which  was 
a  case  of  a  trust,  as  the  principal  one  was,  Lord  Hardwicke  did 
upon  that  ground,  and  the  limitation  of  the  other  moiety  of  the 
estate  to  the  Spencers,  and  other  circumstances  in  the  case, 
which  showed  the  intent  of  the  testator  plain  and  clear,  con- 
strue it  to  be  only  an  estate  for  life  in  Bagshaw,  contrary  to  the 
former  determinations.  He  did  it  on  the  plain  intent  of  the  tes- 
tator, and  in  so  doing,  assumed  no  more  power  than  every  court 
of  law  had. 

31.  John  Holman  gave  all  his  estate  to  trustees  and  their 
heirs,  to  the  uses,  trusts,  and  purposes  therein  mentioned  ;  first, 
to  the  intent  that  his  sisters  should  receive  an  annuity  for  then- 
lives,  and  subject  thereto,  in  trust  for  the  plaintiff  for  life, 
288*  remainder  *to  trustees  to  preserve  contingent  remainders, 
remainder  to  the  heirs  of  the  body  of  the  plaintiff,  remain- 
der to  his  own  right  heirs.     He  also  gave  the  residue  of  his  per- 
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sonal  estate  to  trustees,  in  trust  to  buy  lands  in  fee,  which  he 
directed  should  remain,  continue,  and  be,  to,  for,  and  upon  such 
and  the  like  estate  and  estates,  trusts,  intents  and  purposes,  as 
were  by  him  before  devised,  limited,  or  declared  of  and  concern- 
ing his  lands  and  premises  thereinbefore  devised,  or  as  near  there- 
to as  might  be,  and  the  deaths  of  persons  would  admit,  (a) 

Upon  a  bill  to  have  the  residue  laid  out  according  to  the  will, 
the  question  was,  whether  the  plaintiff  was  entitled  to  an  estate 
for  life,  or  in  tail,  in  the  lands  to  be  purchased. 

Lord  Keeper  Henley  said,  nothing  was  left  to  the  trustees  to 
be  done  but  to  buy  the  land  ;  the  testator  had  declared  the  uses 
of  the  land  when  purchased :  he  did  not  believe  the  testator 
intended  the  trustees  should  make  a  conveyance  ;  there  was  no 
necessity  for  it.  It  was  said,  if  the  words  in  the  former  limita- 
tation  had  been  again  repeated,  it  would  have  been  the  very  case 
of  Papillon  v.  Voice  ;  (b)  but  he  thought  otherwise.  There  was 
a  direction  to  the  trustees  in  that  case  to  convey,  but  there  was 
no  direction  here.  The  true  guide  was  this,  where  the  assistance 
of  trustees,  which  was  ultimately  the  assistance  of  the  Court  of 
Chancery,  was  prayed  in  aid,  to  complete  a  limitation,  in  that 
case,  the  limitation  in  the  will  not  being  complete,  it  was  a  suffi- 
cient declaration  of  the  testator's  intention  that  the  Court  should 
model  the  limitations  ;  but  where  the  trusts  and  limitations  were 
expressly  declared,  the  Court  had  no  authority  to  interfere,  and 
make  them  different  from  what  they  would  be  at  law. 

Decreed,  that  the  plaintiff  was  entitled  to  an  estate  tail. 

32.  Sir  William  Morgan  devised  an  estate  to  trustees,  to  raise 
money  in  aid  of  his  personal  estate,  for  the  payment  of  his  debts  ; , 
and  after  payment  thereof,  then  to  stand  seised  to  the  use  of  his 
son  William,  for  and  during  the  term  of  his  natural  life,  without 
impeachment  of  waste ;  and  from  and  after  his  decease,  to  the 
use  and  behoof  of  the  heirs  male  of  the  body  of  his  said  son 
William,  lawfully  to  be  begotten,  severally,  respectively,  and  in 
remainder,  one  after  another,  as  they  and  every  of  them  should 
be  in  priority  of  birth  and  seniority  of  age ;  and  for  default 
of  such  issue,  to   any  after-born    son   he  might  have ;   with  a 

(a)  Austen  v.  Taylor,  Amb.  376.    1  Eden,  361.      Jervoise  v.  Duke  of  Northumberland, 
1  Jac.  &  Walk.  559,  572,  and  see  per  Lord  Eldon,  17  Ves.  p.  76.  (b)  Infra,  §  65. 

VOL.    III.  31 
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289  *     power,  *  while  in  possession,  of  leasing,  making  a  jointure 
and  raising  portions  for  younger  children,  (a) 
The  question  was,  whether  William  the  son  took  an  estate  in 
tail  or  for  life  only.  • 

Lord  Thurlow  said,  he  could  not  distinguish  this  case  from 
that  of  Wright  v.  Pearson,  with  which  the  case  of  Bagshaw  v. ' 
Spencer  could  not  stand.  It  had  been  contended,  that  however 
it  might  be  at  law,  it  should  be  construed  otherwise  in  equity, 
for  that  the  whole  fee  was  given  to  the  trustees,  as  it  might  be 
necessary  for  the  payment  of  the  debts ;  but  after  payment  of 
the  debts,  the  testator  did  not  mean  to  leave  any  thing  executory ; 
no,  the  trustees  were  to  stand  seised  to  the  subsequent  uses.  If 
this  was  not  a  legal  estate,  it  was  only  not  so  because  the  first 
use  might  absorb  the  whole  estate  ;  then  the  only  question  was, 
whether,  under  the  cases  decided,  he  must  consider  this  point  as 
being  different  in  the  case  of  legal  and  equitable  estates.  In 
Garth  v.  Baldwin,  the  construction  restored  the  law,  that  trusts 
were  to  be'  considered  in  the  same  manner-  as  legal  estates ;  if 
that  were  so,  there  could  not  be  a  more  proper  case  to  apply  the 
rule  than  this,  as  there  could  be  nothing  so  near  a  legal  estate  as 
the  present :  he  thought  therefore  the  same  rule  of  construction 
must  apply  in  equity,  as  at  law ;  and  decreed,  that  William  took 
an  estate  tail,  (b) 

33.  Where  the  Court  of  Chancery  is  called  upon  to  direct  a 
conveyance  to  be  made  under  a  will,  the  construction  has  been 

different ;  of  which  an  account  will  be  given  hereafter. 
290*         *34.  [The  rule  in  Shelley's  case  has  been  also  applied 
to  the  construction  of  limitations  in  wills  and  deeds  of 
estates  per  autre  vie. 

35^  In  Low  v.  Burron,  a  person,  seised  of  an  estate  for  three 
lives,  devised  it  to  his  daughter  Mary  for  life,  remainder  to  her 
issue  male,  remainder  over ;  the  questions  in  the  cause,  and  the 
decision,  were  grounded  on  the  assumption  that  Mary  took  a 
quasi  estate  tail,  (c) 

36.  In  Forster  v.  Forster,  leaseholds  for  lives  were  settled  upon 
trust  for  John  Forster  for  life,  and  (after  an  intermediate  charge 

(o)  Jones  v.  Morgan,  1  Bro.  C.  C.  206.  (c)  3  p.  Wins.  262. 

(6)  [Poole  v.  Poole,  3  Bos.  &  P.  620.  Infra,  §  47.] 
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for  portions,)  in  trust  for  the  heirs  male  of  John,  remainder  in 
trust  for  the  heirs  male  of  Charles,  the  father  and  settlor,  remain- 
der to  his  right  heirs.  It  was  decided,  that  the  limitations  to  the 
heirs  of  the  body,  and  to  the  right  heirs  of  Charles,  were  not 
words  of  purchase,  giving  contingent  remainders  to  the  heirs 
male  of  Charles,  but  were  words  of  limitation,  and  that  upon  the 
death  of  Charles,  the  quasi  entail  was  executed  in  possession  in 
John,  and  that  he  had  barred  it  by  a  subsequent  settlement.]  (a) 

37.  The  rule  in  Shelley's  case  has  also  been  applied  in  the 
construction  of  wills  of  terms  for  years.  Therefore  if  a  term  be 
given  to  A  for  life,  and  afterwards  to  the  heirs  of  his  body,  these 
words  are  generally  construed  to  be  words  of  limitation,  and  the 
whole  vests  in  the  first  taker,  (b) 

38.  But  if  there  appear  any  circumstance  or  clause  in  the  will, 
to  show  the  intention  that  these  words  should  be  words  of  pur- 
chase, and  not  of  limitation,  then  it  seems  the  ancestor  will  take 
for  life  only,  and  his  heir  will  take  by  purchase,  (c) 

39.  The  rule  in  Shelley's  case  does  not  apply  to  the  words 
"  sons  "  or  "  children."  And  therefore  a  devise  to  A  for  life,  with 
remainder  to  his  first  and  other  sons,  or  to  his  sons  or  children, 
gives  to  A  only  an  estate  for  life,  and  his  sons  or  children  will 
take  by  purchase,  (d) 

40.  Thus,  Lord  Hale  has  cited  a  case,  stated  in  1  Roll.  Ab. 
837,  pi.  13,  where  a  person  devised  to  his  eldest  son  for  life,  et 
non  aliter ;  and  after  his  decease  to  the  sons  of  his  body :  it 
was  held  to  be  an  estate  for  life  only  in  the  son.  And  the  usual 
mode  of  creating  a  strict  settlement  by  will  is,  to  devise  to  the 
eldest  son  for  life,  with  remainder  to  his  first  and  other 

sons  *  severally  and  successively,  and  to  the  heirs  male  of    *  291 
the  bodies  of  such  first  and.  other  sons  ;  remainder  to  the 
other  sons  of  the  testator  in  the  same  manner,  (e) 

41.  A  person  devised  his  estate  to  his  son  for  life,  and  after 
his  decease  to  the  male  children  of  the  said  son,  successively,  one 
after  another,  as  they  were  in  priority  of  age,  and  to  their  heirs  ; 
and  in  default  of  such  male  children,  he  gave  the  same  to  the 
female  children  of  the  said  son,  and  their  heirs ;  and  in  case  the 

(a)  2  Atk.  258.    Williams  v.  Jekyl,  2  Vez.  681.  (d)  Tit.  32,  c.  23. 

(6)  Dod  i>.  Dickenson,  8  Vin.  Ab.  451,  pi.  25.  (e)  1  Vent.  231. 

(c)  Fearne,  Ex.  Dev.  492,  Ed.  8. 
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said  son  should  die  without  issue,  then  he  devised  the  premises 
to  his  grandson  in  fee.  (a) 

It  was  resolved,  I.  That  the  devisee  did  not  take  an  immediate 
estate  tail  by  the  devise  to  his  male  and  female  children ;  and 
II.  That  under  the  words,  "in  case  the  said  son  should  die 
without  issue,"  he  did  not  take  an  estate  tail  by  implication  in 
remainder,  after  the  limitation  to  his  children,  (b) ] 

42.  A  will  was  made  in  these  words :  "  My  will  is  that  my 
son  shall  have  and  enjoy  the  manor  of  B.  only  for  his  life,  and 
then  the  premises  shall  descend  and  come  to  his  male  children, 
if  he  have  any,  for  their  natural  lives  only,  and  to  the  male  chil- 
dren descending  from  them."  (c) 

It  was  resolved,  that  the  son  took  an  estate  for  life  only. 

43.  A  person  devised  a  house  to  his  son  for  his  life,  and  after 
his  death  unto  all  and  every  his  children  equally,  and  to  their 
heirs ;  and  in  case  he  died  without  issue,  he  gave  the  premises  to 
his  daughters,  (d) 

It  was  admitted,  that  the  son  took  an  estate  for  life  only. 

44.  Where  an  estate  is  devised  to  a  person  for  life,  with  re- 
mainder to  his  heirs,  or  to  the  heirs  of  his.  body,  and  there  are 
words  of  explanation  annexed  to  the  word  "  heirs,"  from  whence 
it  may  be  collected  that  the  testator  meant  to  qualify  the  mean- 
ing of  the  word  "  heirs,"  and  not  to  use  it  in  a  technical  sense, 
but  as  a  description  of  the  person  or  persons  to  whom  he 
intended  to  give  his  estate,  after  the  death  of  the  first  devisee ; 

(a)  Ginger  v.  White,  Willes,  348.  (6)  Ante,  c.  12. 

(c)  Goodtitle  v.  Woodhull,  Willes,  592. 

(d)  Goodright  v.  Dunham,  Doug.  264.    Rex  v.  Stafford,  7  East,  521. 


1  The  testator  devised  lands  to  his  daughter  B.  for  her  life ;  then  to  her  child  or 
children,  if  any  living  at  her  death,  to  be  equally  divided  between  them ;  if  none 
living,  then  to  his  sons  W.  and  J.  for  life ;  then  to  be  equally  divided  between  their 
children.  In  like  manner  he  devised  other  lands  to  his  son  W.,  and  other  lands  to 
his  son  J.,  with  the  like  limitations  -in  each  case,  in  regard  to  their  children,  and  if 
none,  then  over,  to  the  other  two  devisees,  as  before.  And  in  a  codicil  he  said,  that 
if  all  his  children  should  die  without  issue  of  their  bodies,  his  wife  living,  the  life-estate 
should  go  to  her  during  her  life,  with  remainder  over  to  other  persons.  It  was  held, 
that  the  two  sons  and  daughter  took  each  an  estate  for  life,  and  that  the  remainders 
over  were  good.  Smith  v.  Chapman,  1  Hen.  &  Munf.  240.  This  case  was  argued  with 
great  ability  and  learning,  and  with  extensive  research  of  authorities.  See  also  Birthr 
right  v.  Hall,  3  Munf.  536. 
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the  word  "heirs"  will  in  that  case  operate  as  a  word  of  pur- 
chase, (a) 

45.  A  person  devised  to  trustees,  to  the  use  of  and  in  trust  for 
her  sister  Margaret  Davie  and  her  assigns,  during  her  natural 
life,  without  impeachment  of  waste,  remainder  to  the  same  trus- 
tees to  preserve  contingent  remainders :  and  from  and  after  her 
decease,  then  to  the  use  of  and  in  trust  for  the  heirs  male 
*  of  the  body  of  the  said  Margaret  to  be  begotten,  sever-  *  292 
ally,  successively,  and  in  remainder  one  after  another,  as 
they  and  any  of  them  should  be  in  seniority  of  age  and  priority 
of  birth,  the  elder  of  such  sons,  and  the  heirs  male  of  his  body, 
lawfully  issuing,  being  always  preferred  and  to  take  before  the 
younger  of  such  son  and  sons,  and  the  heirs  male  of  his  and 
their  body  and  bodies  ;  and  for  want  and  in  default  of  such  issue, 
then  to  the  use  of  and  in  trust  for  all  and  every  the  daughter  and 
daughters  of  the  body  of  the  said  Margaret  to  be  begotten,  to  be 
equally  divided  amongst  them,  if  more  than  one,  share  and  share 
alike,  to  take  as  tenants  in  common  and  not  as  joint  tenants, 
ahd  of  the  several  and  respective  heirs  of  the  body  and  bodies  of 
such  daughter  and  daughters;  and  in  default  of  such  issue, 
remainder  over,  (b) 

Lord  Kenyon  said,  he  had  not  the  smallest  doubt  upon  the  case. 
The  intention  was  most  obvious  to  give  the  first  taker  only  an 
estate  for  life;  but  if  that  intention  could  not  be  carried  .into 
effect,  without  shaking  a  positive  rule  of  law,  he  should  certainly 
bow  to  the  decisions.  The  case  of  Colson  v.  Colson,  (c)  went 
on  the  same  ground,  and  so  afterwards  did  Perrin  v.  Blake  (d) 
in  the  Exchequer  Chamber,  where  the  Judges  thought,  that  after 
the  rule  of  law  in  Shelley's  case  had  governed  so  many  subse- 
quent decisions,  however  imperfect  in  itself  as  a  rule  for  con- 
struing the  intention  of  a  testator,  it  was  necessary  to  abide  by 
it.  That  rule,,  however,  was  only  established  to  the  extent  in 
which  it  was  to  be  found  in  Shelley's  case,  to  this  effect,  that  if 
an  estate  of  freehold  be  given  to  a  man,  and  either  mediately  or 
immediately,  in  any  part  of  the  same  instrument,  an  estate  was 
limited  to  the  heirs  of  his  body,  the  latter  limitation  would  unite 
with  the  former,  and  give  Mm  an  estate  tail.     But  it  never  had 

(a)  (Dunwoodie  v.  Keed,  3  S.  &  E.  435, 448.    Sewall  v.  Howard,  1  Har.  &  MoHen.  45.) 
(6)  Goodtitle  v.  Herring,  1  East,  264.  (c)  Ante,  s.  8,  (d)  Infra,  §  76. 

31* 
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been  decided  that  those  words  might  not  be  otherwise  explained 
in  the  will  by  the  testator  himself.     They  were  so  explained  in 
Lowe  v.  Davies.     The  estate  which  was  the  subject  of  dispute 
in  that  case,  came  afterwards  to  a  gentleman  who  was  not  per- 
fectly satisfied  with  the  decision,  and  would  have  canvassed  it 
again.     His  doubts  were  founded  upon  an  old  opinion  which  he 
had  discovered  of  Lord  Holt's,  that  the  words,  "  heirs  of  the  body," 
were  so  positive  to  give  an  estate  tail  to  the  first  taker,  that  they 
could  not  be  gotten  rid  of  by  subsequent  words.     That  opinion 
he  had  seen,  but  it  was  certainly  too  strait-laced  a  con- 
293  *     struction,  *  and  nobody  had  ever  doubted  but  that  the  case 
of  Lowe  v.  Davies  was  rightly  decided.     That  case,  how- 
ever, if  it  wanted  confirmation,  had  been  fortified  by  the  subse- 
quent  determination  in   Doe  v.  Laming;  (a)   the  Court  there 
clearly  thought  that  the  subsequent  words,  "  as  well  females  as 
males"  showed  that  the  testator  meant  the  words,  "  heirs  of  the 
body"  &c.  to  be  words  of  description  of  the  persons  whom  he 
intended  should  next  take,  and.  not  to  be  words  of  limitation; 
and  therefore  in  this  case  Margaret  took  only  an  estate  for  life,  (b) 
Mr.   Justice    Lawrence   said,  the  question  was   whether  the 
words,  "  heirs  male  of  the  body  of  Margaret"  were  descriptive 
of  the   persons   whom   the  testatrix   afterwards  called  "  son  or 
sons  j  "  for  of  the  intention  there  could  be  no  doubt.     She  first 
gave  Margaret  an  express  estate  for  life,  without  impeachment  of 
waste,  then  to  trustees  to  preserve  contingent  remainders,  then, 
after  Margaret's  decease,  to  the   heirs  male  of  her  body  to  be 
begotten,    severally,   successively,  and   in   remainder   one   after 
another,  &c.     All  this  was  unnecessary,  if  the  testatrix  meant  to 
give  Margaret  an  estate  tail ;  but  then  she  went  on, — "  the  elder 
of  such  sons  and  the  heirs   male  of  his   body  to  be  preferred 
before  the  younger  of  such  son  and   sons ; "  evidently  meaning 
the  same  persons  whom  she  had  before  described  as  heirs  male  of 
the  body  of  Margaret :  therefore  this  fell  directly  within  the  case 
of  Lowe  v.  Davies,  and  was  the  same  as  if  the  testatrix  had  said, 
"  by  heirs  male  of  the  body  I  mean  the  eldest  son  and  other  son 
and  sons  of  Margaret ;  "  and  if  she  had  said  so  in  as  many  words, 
it  could  not  be  questioned,  but  that  tHe  former  words  must  have 
had  that  construction  put  upon  them  :  now  the  words  made  use 

(a)  Ante,  c.  13,  §  43,  44.  (6)  1  Eep.  104,  b. 
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of  were  in  effect  the  same.  Then  the  testatrix  proceeded  to  give 
an  estate  to  the  daughters  of  Margaret  in  the  same  manner ; 
that  also  showed  that  by  the  words  "  such  son  and  sons"  she 
meant  the  same  persons  whom  she  had  before  described  as  the 
heirs  male  of  Margaret ;  for  she  first  provided  for  the  sons,  and 
then  for  the  daughters  of  the  first  taker.  It  was  no  answer  to 
say,  that  by  this  construction,  if  the  eldest  son  of  Margaret  had 
died  in  the  lifetime  of  the  testatrix,  leaving  a  son,  the  devise 
would  have  lapsed,  and  the  grandson  been  disinherited ;  for  if 
the  obvious  meaning  of  the  will  was  that  Margaret  should  only 
take  for  life,  they  could  not  enlarge  that  estate,  in  order  to  pre- 
vent a  possible  inconvenience. 

*  Judgment  was  given,  that  Margaret  took  only  an  estate  *  294 
for  life.  And  upon  a  writ  of  error  from  this  judgment  to 
the  House  of  Lords,  the  following  question  was  put  to  the 
Judges  :  What  estate  Margaret  Davie  took  ?  The  Lord  Ch.  B. 
delivered  their  unanimous  opinion,  that  Margaret  Davie  took  an 
estate  for  life.     Whereupon  the  judgment  was  affirmed,  {a) 

46.  In  a  subsequent  case,  which  is  nearly  similar  to  the  last 
one,  the  Court  of  Common  Pleas  did  not  think  it  could  restrain 
the  legal  effect  of  the  words  "  heirs  of  the  body,"  so  as  to  con- 
vert them  into  words  of  purchase. 

47.  Lands  were  devised  to  trustees  and  their  heirs,  to  the  use 
of  them  and  their  heirs,  in  trust  for  the  use  and  benefit  of  the 
testator's  first  son  during  his  life,  and  also  upon  trust  to  preserve 
the  contingent  remainders  from  being  defeated  or  destroyed; 
and  after  his  decease,  to  the  several  heirs  male  of  such  first  son 
lawfully  issuing,  so  as  the  elder  of  such  sons  and  the  heirs  male 
of  his  body  should  always  be  preferred  and  take  before  the 
younger,  and  the  heirs  male  of  his  body ;  and  for  want  of  such 
issue,  in  trust  for  his  second,  third,  fourth,  and  all  and  every 
other  son  and  sons,  for  their  respective  lives,  with  remainders  as 
before ;  and  for  want  of  such  issue  in  trust  for  his  first  daughter, 
and  every  other  his  daughter  and  daughters,  for  their  several 
and  respective  lives  ;  and  also  upon  trust  to  preserve  the  contin- 
gent remainders  from  being  defeated  and  destroyed ;  and  from 
and  after  their  several  deceases,  in  trust  for  the  several  heirs 
male  of  their  several  and  respective  bodies  lawfully  issuing,  so 

(a)  Printed  Cases,  1831. 
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as  the  elder  of  such  daughters  and  the  several  heirs  male  of  her 
body  should  always  be  preferred  and  take  before  the  younger  of 
the  same  daughters,  and  the  heirs  male  of  her  and  their  bodies ; 
with  power  to  the  persons  who  should  be  entitled  to  the  posses- 
sion of  his  said  estates  to  settle  jointures,  (a) 

The  testator  died,  leaving  a  son,  and  the  question,  upon  a  case 
sent  out  of  Chancery  to  the  Court  of  C.  P.,  was,  what  estate  that 
son  took  under  the  will  ? 

The  Judges  of  the  Court  of  Common  Pleas  certified  to  the 
Lord  Chancellor,  that  if  the  devises,  contained  in  the  will,  to  the 
children  of  the  testator,  and  their  issue,  had  been  devises  of 
legal  estates,  the  only  son  of  the  testator  would  have  taken  an 
estate  in  tail  male ;  there  not  appearing,  upon  the  whole  will 
together,  sufficient  indication  of  the  testator's  intention  to 
295  *  restrain  *  the  legal  effect  of  the  words,  "  heirs  male  of  the 
body"  and  to  convert  them  into  words  of  purchase. 

48.  Where  ivords  of  limitation  are  superadded  to  the  word 
" heir"  in  the  singular  number,  from  which  it  appears, to  have 
been  the  intention  of  the  testator  to  denote,  by  the  word  "  heir," 
a  new  stock  and  root  of  inheritance,  it  will  be  construed  a  word 
of  purchase ;  and  the  first  devisee  will  only  take  an  estate  for 
life,  (b) 

49.  F.  Archer  devised  lands  to  Robert  Archer  the  father,  for 
his  life,  and  afterwards  to  the  next  heir  male  of  Robert,  and  the 
heirs  male  of  the  body  of  such  next  heir  male.  It  was  agreed 
by  Anderson,  Walmsley,  and  the  rest  of  the  Court,  that  Robert 
had  but  an  estate  for  life  ;  because  he  had  an  express  estate  for 
life,  devised  to  him,  and  the  remainder  was  limited  to  the  next 
heir  male  of  Robert,  in  the  singular  number,  (c) 

50.  A  man  devised  land  to  Rose  his  daughter,  for  life,  and  if 
she  married  after  his  decease,  and  had  issue  of  her  body,  then  he 
willed  that  her  heir,  after  his  daughter's  death,  should  have  the 
land,  and  to  the  heirs  of  their  bodies  begotten,  (d) 

It  appears  by  the  various  reports  of  this  case  which  are  stated 
in  8  Viner's  Ab.  213,  pi.  4,  that  the  Judges  were  much  divided. 
Moor  says,  it  was  adjudged  that  Rose  had  only  an  estate  for  life, 

(o)  Poole  v.  Poole,  3  Bos.  &  Pal.  620.    (Malcolm  v.  Malcolm,  3  Cush.  472.) 
(5)  [2  Ves.  &  B.  371.]  (c)  Archer's  case,  1  Rep.  66,  b. 

(d)  Clerke  v.  Day,  Moo.  593.     [S.  C.  Cro.  Eliz.  313.    1  Roll.  Ab.  839.    Lilly  v.  Taylor, 
Owen,  148.] 
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and  the  inheritance  in  her  heir  by  purchase,  resting  in  abeyance 
all  her  life,  and  settling  in  th^e  instant  of  death,  (a) 

51.  Mr.  Fearne  has  observed,  that  there  may  possibly  be  some 
cases  where  the  superadded  words  of  limitation  may  be  admitted 
to  control  the  preceding  words  "  heirs"  "  heirs  male,"  &c, 
though  in  the  plural  number,  when  such  superadded  words  limit 
an  estate  to  such  heirs,  heirs  male,  &c,  of  a  different  nature  from 
that  which  the  ancestor  would  take,  if  the  preceding  words 
"  heirs"  " heirs  male"  &c,  in  those  cases^  were  taken  as  words  of 
limitation.  As  in  the  case  put  by  Anderson,  of  a  limitation  to 
the  use  of  a  man  fgr  life,  and  after  his  decease,  to  the  use  of  his 
heirs,  and  the  heirs  female  of  their  bodies.  Here  the  first  word 
"  heirs  "  would  have  given  a  fee  to  the  ancestor,  if  taken  as  a 
word  of  limitation ;  whereas  the  subsequent  words,  "  and  the  heirs 
female  of  their  bodies"  grafted  on  the  word  "  heirs"  could  give 
only  an  estate  tail  female  to  the  heirs.  In  such  cases  the  general 
effect  of  the  first  words,  "  heirs  of  the  body,'"  &c,  seemed  to  be 
altered,  abridged,  and  qualified  by  such  subsequent  express  words 
of  limitation,  annexed  to  them,  as  could  not  possibly  be 
*  satisfied  by  considering  the  first  words  as  words  of  limit-  *  296 
ation.  But  he  observes,  we  must  take  care  to  confine 
this  observation  to  those  cases  where  the  ingrafted  words  describe 
an  estate  descendible  in  a  different  course,  and  to  different  per- 
sons, as  special  heirs,  from  what  the  first  would  carry  the  estate 
to,  viz :  to  males  instead  of  females,  or  vice  versd  ;  for  where  the 
first  words  give  an  estate  tail  general,  and  the  words  ingrafted 
thereon  are  words  serving  to  limit  the  fee,  it  seems,  by  the  gen- 
eral and  better  opinion,  that  the  annexed  words  of  limitation  are 
not  to  be  attended  to  ;  as  in  the  case  of  Goodright  v.  Pullyn,  (b) 
and  those  of  Wright  v.  Pearson,  (c)  and  King  v.  Burchill,  (d) 
where  the  ingrafted  words  limited  the  whole  fee.  That  there 
does  not  appear  to  be  the  same  inconsistency  in  construing  the 
first  words,  which  describe  heirs  special  to  be  words  of  limitation, 
where  the  superadded  words  extend  to  heirs  special ;  as  there  is 
where  the  first  words,  and  those  ingrafted  on  them,  distinguish 
two  different  incompatible  courses  of  descent,  and  would  not 


(a)  Poole  v.  Poole,  3  Bos.  &  P.  620.    Amb.  459. 

(5)  Supra,  s.  18.    Doe  v.  Ironmonger,  supra,  c.  10,  §  41.  (c)  Supra,  §  30. 

(<Z  (Supra,  ch.  9,  §  36. 
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carry  the  estate  to  the  same  persons.  •  In  the  latter  case,  it  is  ab- 
solutely impossible,  by  any  implied  qualification,  to  reconcile  the 
superadded  words  to  those  preceding  them,  so  as  to  satisfy  both, 
by  construing  the  first  as  words  of  limitation ;  whereas  in  the 
former  case,  the  superadded  words  are  not  contrary  to,  or  incom- 
patible with  the  preceding,  but  in  their  general  sense  include 
them ;  and  there  is  no  improbability  in  the  supposition,  that 
they  were  used  by  the  testator  in  the  same  qualified  sense  as  the 
preceding ;  and  then  both  may  be  satisfied,  by  taking  the  first  as 
words  of  limitation,  (a) 

52.  Where  the  remainder  is  given  to  the  heir  of  the  first 
devisee,  for  the  life  only  of  suck  heir,  the  first  devisee  will  take  no 
more  than  an  estate  for  life. 

53.  Francis  Harvey  devised  in  these  words, — "  I  give  to  my 
son,  Frank  Mildmay,  my  farm  called  East  House  Farm,  &c,  to 
enjoy  the  rents  and  profits  thereof  during  the  term  of  his  natural 
life,  with  power  to  make  a  jointure  of  all  or  part,  if  he  should 
marry ;  and  after  his  death  and  jointure,  if  any  be  made,  to  the 
heir  male  of  his  body  lawfully  begotten,  during  the  term  of  his 
natural  life ;  f  and  for  want  of  such  heir  male,  I  give  the  said 

farm  to  my  son,  Carew  Mildmay,  &c."  (b) 
297  *         *  It  was  agreed,  that  the  limitation  to  F.  M.  to  enjoy 

and  take*  the  profits  during  his  life,  and  after  his  decease 
to  the  heirs  male  of  his  body,  would  make  an  estate  tail.  So,  if 
it  had  been  to  the  heir  male  of  his  body  in  the  singular  number, 
Where  nothing  appeared  which  explained  the  intent  to  the  con- 
trary ;  but  here  the  intention  appeared  to  be  that  such  heir  male 
should  have  the  land  only  for  life,  which  showed  that  the  testa- 
tor did  not  intend  that  those  words  should  be  taken  as  words  of 
limitation ;  and  nothing  appeared  in  the  nature  of  the  expression 
which  imported  that  they  should  be  taken  so.  Heir  male,  or 
next  heir  male,  were  words  of  purchase  ;  and  in  this  case,  where 
the  devise  was  to  F.  M.,  and  after  his  decease  to  the  heir  male  of 

(a)  Fearne,  Cont.  Rem.  182,  Ed.  8, 1  Rep.  95,  B.  (6)  White  v.  Collins,  1  Com.  E.  289. 


t  [In  Doe  v.  Stenlake,  12  East,  515,  where  the  devise  was  to  A  and  her  heirs,  (she 
having  two  children  before,  and  one  horn  after  making  the  will,)  during  their  lives ;  it 
was  decided  that  the  latter  words  were  repugnant  to  the  others,  and  that  A  took  an 
estate  of  inheritance.] 
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his  body,  during  his  life ;  the  express  limitation  during  his  life, 
showed  that  he  intended  his  son  should  have  it  in  remainder 
for  his  life  only  :  and  when  he  devised  it  over  for  want  of  such 
heir  male,  to  C.  M.,  this  did  not  import  that  C.  M.  should  not 
have  it  till  T.  M.  died  without  heirs  male  generally,  but  for  want 
of  such  heir  male,  who  was  to  have  it  for  life,  (a) 

54.  Where  an  estate  is  devised  to  a  person  for  life,  remainder 
"  to  his  issue"  f  with  words  of  limitation  superadded,  the  word 
"  issue  "  will  in  that  case  be  considered  a  word  of  purchase,  (b) 1 

55.  Sir  Michael  Armyn  devised  certain  lands  to  Evers  Armyn 
for  life,  and  in  case  he  should  have  any  issue  male,  then  to  such 
issue  male,  and  his  heirs  forever ;  and  if  he  should  die  without 
issue  male,  then  he  devised  over,  (c) 

It  was  agreed  by  all  the  Judges  of  the  Court  of  K.  B.,  that 
Evers  Armyn  had  but  an  estate  for  life,  and  that  the  issue  male 
of  Evers  Armyn,  if  there  had  been  any,  would  have  taken  a  fee 
by  purchase.  For,  first,  they  held  that  though  the  word  issue  was 
sometimes  construed  as  heirs,  and  as  a  word  of  limitation,  yet 
in  a  devise  it  might  be  a  word  of  purchase  as  well  as  of  limita- 
tion. When  it  was  taken  as  a  word  of  limitation,  it  was  collec- 
tive, and  signified  all  the  descendants  in  all  generations ;  but 
when  it  was  taken  as  a  word  of  purchase,  it  might  denote 
a  particular  *  person,  and  be  designatio  persona;.  The  *  298 
second  question  then  would  be,  whether  the  intention  of 
the  testator  appeared,  that  the  word  issue  should  be  designatio 
personce,  or  whether  he  designed  it  to  be  a  word  of  limitation ; 
and  they  held,  that  the  testator  designed  it  to  be  a  description  of 
the  person,  because  he  added  a  further  limitation  to  the  issue, 
viz.  and  to  the  heirs  of  such  issue  forever,  (d) 

(a)   [Seawards.  Willock,  5  East,  198.]  (J)  Tit.  32,  o.  23,  s.  28. 

(c)  Luddington  v.  Kime,  1  Ld.  Eaym.  203.  (<?)  Boothby  v.  Vernon,  tit.  5,  c.  2. 


[t  It  does  not  appear  to  have  ever  been  decided  that  a  devise  of  a  legal  estate  to 
A,  for  life,  remainder  to  his  issue,  created  an  estate  tail ;  but  in  the  case  of  Glenorchy 
v.  Bosville  which  will  be  stated  hereafter,  Lord  Talbot  was  clearly  of  opinion  that  these 
words  would  create  an  estate  tail. — Note  to  former  edition.'] 

1  Devise  to  J.  G.  for  his  life,  and  after  to  all  and  every  the  issue  of  his  body,  share 
and  share  alike,  as  tenants  in  common,  and  the  heirs  of  such  issue ;  held  to  give  J.  G. 
an  estate  for  life  only.  Greenwood  v.  Rothwell,  5  Man.  &  G.  628  ;  6  Scott,  N.  R.  670  ; 
6  Beav.  492.  And  see  Goymour  v.  Pigge,  8  Jur.  526  ;  Williams  v.  Caston,  1  Strob. 
130  ;  Findlay  v.  Riddle,  3  Binn.  139. 
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56.  A  will  was  made  in  these  words, — "  To  the  intent  that  all 
my  lands  should  remain  in  my  name  and  blood,  I  devise  to 
J.  S.  my  near  kinsman,  such  and  such  lands,  &c,  to  have  and  to 
hold  for  the  term  of  his  natural  life  only,  without  impeachment 
of  waste  ;  then  to  the  issue  male  of  his  body  lawfully  to  be  be- 
gotten, if  God  shall  bless  him  with  such  issue  ;  remainder  to  the 
heirs  male  of  the  body  of  that  issue."  (a) 

Lord  Ch.  J.  Parker  delivered  the  opinion  of  the  whole  Court 
that  the  devisee  was  made  tenant  for  life,  remainder  to  the  issue 
in  tail.  The  words  of  the  will,  he  said,  were  so  express  to  this 
purpose,  that  neither  any  words  that  could  have  been  used,  nor 
any  arguments,  could  make  it  plainer :  this  he  said  was  both  the 
obvious  and  the  legal  sense  of  the  words,  and  what  they  would 
have  imported  in  a  conveyance,  (b) 

57.  J.  Newson  devised  a  moiety  of  certain  lands,  after  the 
death  of  his  wife,  to  his  daughter  Susan,  during  the  term  of  her 
natural  life,  and  after  her  decease,  to  the  issue  of  her  body  law- 
fully begotten,  and  their  heirs  forever.  Susan  had  one  daughter 
born  before  the  will  was  made,  and  two  born  after,  (c) 

Lord  Kenyon  said,  that  in  a  will,  issue  was  either  a  word  of 
purchase,  or  of  limitation,  as  would  best  answer  the  intention  of 
the  devisor :  though  in  the  case  of  a  deed,  issue  was  universally 
taken  as  a  word  of  purchase.  Therefore,  without  disputing  any 
of  the  former  cases,  but,  on  the  contrary,  in  confirmation  of  them 
all,  and  relying  upon  them  for  the  foundation  of  this  judgment, 
namely,  that  the  intention  of  the  devisor  must  prevail,  he  was  of 
opinion  that  the  devisor,  in  this  case,  used  issue  as  a  word  of 
purchase,  and  consequently  that  Susan  took  an  estate  for  life, 
and  her  children  took  an  estate  in  fee  simple. 

Judgment  was  given  accordingly. 

58.  It  has  been  stated,  in  Chap.  XII.,  that  where  a  testator 
appears  to  have  had  a  particular  intent,  and  also  a  general  intent, 

both  of  which  cannot,  by.  any  mode  of  construction,  be 
299*     carried  *into  effect,  the  courts  will  construe  the  will  in  such 

a  manner  as  to  effectuate  the  general  intent,  though  by  that 
means  the  particular  intent  be  defeated. 


(a)  Backhouse  v.  Wells,  10  Mod.  181.     [See  also  Maonamara  v.  Ld.  Whitworth,  Cooper, 

2110  (S)  Vide  Sparrow  v.  Shaw,  ante,  c.  12,  §  49.    , 

(c)  Doe  v.  Collis,  4  Term  K.  294. 
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59.  A  person  devised  lands  to  A,  for  his  natural  life,  and  after 
his  decease  he  gave  the  same  to  the  issue  of  his  body  lawfully 
begotten,  on  a  second  wife ;  and  for  want  of  such  issue,  to  B  and 
his  heirs  forever.  Provided  that  A  might  make  a  jointure  of  all 
such  premises  to  such  second  wife,  (a) 

Lord  Hale  was  of  opinion,  that  this  was  an  estate  tail  in  A ; 
and  though  the  three  other  Judges  of  the  Court  of  K.  B.  were 
of  a  contrary  opinion,  yet  upon  error  brought  in  the  Exchequer 
Chamber,  the  judgment  was  reversed,  and  Lord  Hale's  opinion 
established. 

60.  John  Blunt  devised  an  estate  to  his  cousin,  John  Harris, 
to  hold  the  same  during  the  term  of  his  natural  life,  and  from 
and  immediately  after  the  determination  of  that  estate,  he  gave 
the  same  to  the  issue  male  of  John  Harris,  lawfully  begotten, 
and  to  his  and  their  heirs,  share  and  share  alike ;  and  for  want 
of  such  issue,  then  he  gave  the  same  to  the  issue  female  of  John 
Harris,  lawfully  begotten,  to  her  and  their  heirs,  share  and  share 
alike,  if  more  than  one,  and  for  want  of  such  issue,  then  he  gave 
the  same  unto  his  cousin,  William  King,  his  heirs  and  assigns 
forever,  with  a  condition,  that  if  the  said  John  Harris,  or  his 
issue,  should  at  any  time  thereafter  alienate,  mortgage,  or  incum- 
ber, or  otherwise  defeat  the  bequests  thereby  made,  that  then  he, 
the  said  John  Harris,  and  all  and  every  other  person  so  alien- 
ating, mortgaging,  or  defeating  the  same  bequests,  should  pay 
£2,000  to  the  person  or  persons,  or  their  heirs,  who  ought  next  to 
take  by  virtue  of  the  limitations  thereinbefore  given,  (b) 

Lord  Keeper  Henley  said, — "  The  first  argument  was  that 
issue,  technically,  is  a  word  of  purchase,  and  words  of  limitation 
being  added,  the  devise  was  to  the  issue  of  John  Harris,  after 
.his  death  in  fee ;  and  it  was  compared,  among  other  cases,  to 
Luddington  v.  Kime,  Salk.  224.  But  the  true  answer  to  that  is, 
I.  That  there  is  no  technical  word  in  a  will ;  if  the  testator's 
intent  be  plain,  the  Court  will  modify  and  effectuate  his  expres- 
sions. II.  That  the  case  has  no  resemblance  to  Luddington  v. 
Kime,  because  there  the  remainder  was  expressly  contingent ; — - 
"to  A  for  life,  and  in  case  he  have  any  issue  male,  to  such 
issue  male  and  his  heirs  forever ;  and  if  he  die  without  issue 

(a)  King  v.  Melling,  1  Vent.  225,  232.     2  Lev.  58.    2.  P.  Wms.  472. 
(S)  King  v.  Burehell,  1  Eden,  424. 

vol.  in.  32 
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300*  male,  *then  to  B  and  his  heirs  forever."  There  the  con- 
text necessarily  supplies,  "without  (having)  issue  male." 
And  to  make  issue  a  word  of  purchase  in  that  will,  the  Court 
held  that  issue  was  to  be  taken  there  as  nomen  singulare,  because 
the  inheritance  was  annexed  to  the  word  issue.  Here  it  is  ex- 
pressly used  in  the  plural  number,  to  his  issue  and  their  heirs ; 
so. that  if  he  intended  the  issue  to  take  as  purchasers,  he  intended 
them  to  take  as  joint-tenants  ;  and  if  John  Harris  had  ten  sons, 
and  the  youngest  survived,  the  nine  elder  and  their  issue  should 
be  disinherited,  which  is  an  intent  too  absurd  to  be  supposed. 

"  It  is  manifest  to  me  that  the  testator  intended  the  word  issue 
as  a  word  of  limitation  ;  because  he  intended  that  William  King 
should  take  the  estate  for  want  of  issue  male  of  John  Harris, 
whenever  that  default  of  issue  happened ;  and  there  is  not  a  color 
to  say,  in  grammatical,  critical,  or  liberal  construction,  that  there 
is  any  period  in  which  that  want  of  issue  is  restrained  ;  and  here 
is  a  plain  limitation  of  the  whole  fee  in  particular  estates  and 
remainders. 

"  But  then  it  is  said,  here  are  words  of  limitation  superadded 
to  the  word  issue,  and  if  issue  is  taken  as  a  word  of  limitation, 
the  words,  and  their  heirs,  are  nugatory.  It  is  true,  that  the  best 
construction  of  deeds  and  wills  is  to  give  every  word  an  effect, 
if  it  can  receive  it  consistently  with  other  parts  of  the  deed  or 
will ;  and  therefore,  in  the  case  of  Backhouse  v.  Wells,  (a)  where 
the  devise  was  to  B  for  his  life  only,  and  from  and  after  his 
decease,  then  to  the  issue  male  of  his  body  lawfully  to  be  begot- 
ten, if  God  shall  bless  him  with  any,  and  to  the  heirs  male  of 
the  body  of  such  issue,  and  for  default  of  such  issue  remainders 
over.  There  was  the  negative  word  only,  and  issue  was  collo- 
cated so  as  to  import  nomen  singulare ;  and  the  Court  was  at. 
liberty  to  take  it  as  a  limitation  to  the  first  and  every  other  son 
of  such  issue.  But  in  the  case  of  Shaw  v.  Weigh,  (b)  where 
issue  was  used  in  the  plural  number  ;  in  Legate  and  Sewell,  (c) 
where  heirs  was  used  in  the  plural  number :  and  in  both  cases 
words  of  limitation  superadded ;  the  Courts  were  of  opinion  that 
the  first  limitation  carried  an  estate  tail ;  and  yet  the  latter  words 
of  limitation  were,  by  that  construction,  rendered  of  no  effect. 
And  there  is  not  a  case  in  the  books  where  issue  or  heirs  have 

(a)  Ante,  s.  55.  (6)  Ante,  c.  12,  s.  49.  (c)  Ante,  s.  19. 
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been  used  in  the  plural  number,  and  words  of  limitation  added, 
that  they  have  been  taken  as  words  of  purchase;  but,  on 
the  *  contrary,  heir  in  the  singular  number  has,  and  issue  *  301 
may,  from  the  context,  be  construed  words  of  limitation. 
But,  in  the  present  case,  I  think  the  proviso  conditional  is  a  plain 
declaration  of  the  testator  himself  that  he  had  given  John  Har- 
ris an  estate  tail,  and  that  he  intended  to  restrain  him  from  a  legal 
dominion  over  it.  "  If  the  said  John  Harris  or  his  issue,  or  any 
or  either  of  them  shall,  at  any  time  hereafter,  alienate,  mortgage, 
or  incumber,  or  otherwise  commit  any  act  or  deed  whatsoever, 
whereby  to  alter,  charge,  or  defeat  the  limitations,  then  and  in 
such  case,  &c.  Now,  how  could  John  Harris  charge  or  incumber 
the  limitations  subsequent,  if  the  testator  had  given  bim  only  an 
estate  for  life  ? 

"  Wright  v.  Pearson,  (a)  Trin.  1758,  determined  by  me,  was, 
in  my  opinion,  a  much  stronger  case  than  the  present;  for  there, 
after  a  limitation  for  life,  the  next  limitation  was  to  support  con- 
tingent remainders  ;  and  that,  too,  was  the  case  of  a  trust,  and  I 
was  strongly  pressed  with  the  authority  of  Bagshaw  v.  Spencer. 
I  was,  after  the  best  consideration  I  could  give  it,  and  after 
ransacking  all  the  precedents,  of  opinion  that  it  was  the  limita- 
tion of  an  estate  tail.  I  have  reviewed  my  notes,  and  find  it 
was  argued  and  treated  in  every  respect  like  the  present  case. 
There  was,  as  I  remember,  an  appeal  to  the  House  of  Lords, 
which  was  deserted,  and  therefore  the  acquiescence  of  the  bar 
in  that  judgment  is  what  makes  it,  after  mature  consideration,  a 
considerable  authority  with  me,  though  it  was  a  judgment  of  my 
own.  I  am  therefore  of  opinion,  for  the  reasons  mentioned,  and 
upon  the  authorities  cited,  that  John  Harris  took  under  this  will 
an  estate  tail." 

61.  Daniel  Dodson  devised  in  these  words :  I  give  unto  my 
nephew  George  Grew,  all,  &c.  to  hold  for  and  during  the  term  of 
his  natural  life,  and  from  and  after  his  decease,  to  the  use  of  the 
issue  male  of  his  body  lawfully  begotten,  and  the  heirs  male  of 
the  body  of  such  issue  male  ;  and  for  want  of  such  issue  male, 
he  gave  the  premises  to  his  nephew  George  Dodson,  his  heirs 
and  assigns  forever.  George  Grew  had  no  child  when  the  will 
was  made.     He  entered  on  the  premises  upon  the  death  of  the 

(a)  Ante,  §  30. 
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testator,  suffered  a  recovery,  and  died  without  issue  male.  And 
the  question  was,  whether  he  took  an  estate  tail,  or  for  life  only, 
under  the  will,  (a) , 

Lord  Ch.  J.  Wilmot  said,  that  though  the  testator  cer- 
302*  tainly  *  intended,  in  the  first  instance,  to  give  George 
Grew  only  an  estate  for  life,  yet  if  he  as  certainly  intend- 
ed that  all  his  sons  should  take  in  succession  one  after  another, 
(and  they  could  not  take  in  that  manner  but  by  lodging  an  estate 
tail  in  George.  Grew,)  then  it  came  to  this  case — here  were  two 
things  intended,  one,  an  estate  for  life  to  G.  Grew,  another,  an 
estate  in  succession  to  all  his  sons  in  tail  male,  ad  infinitum. 
Could  they  both  take  place  ?  If  they  could,  they  ought ;  if  they 
could  not,  then  balance  the  two  intentions  against  one  another, 
and  see  which  was  the  weightiest  and  most  comprehensive,  and 
give  that  effect.  Courts  substitute  themselves  in  the  place  of  a 
testator,  and  suppose  the  question  to  have  been  asked  him,— you 
have  willed  two  things  which -cannot  both  be  obeyed  exactly, 
according  to  your  will ;  and  therefore  one  must  yield  to  the  other. 
What  must  have  been  the  answer  ? — I  wish  to  be  obliged  in  the 
principal,  capital,  and  most  material  destination  I  have  made,  and 
to  reject  the  secondary  and  subordinate  one. 

There  were  three  points  to  be  considered.  I.  If  he  intended 
a  successive  inheritance  to  all  the  issue  male  of  G.  Grew  ad  in- 
finitum. II.  Whether  that  intention  could  take  place,  if  G. 
Grew  had  only  an  estate  for  life.  And  III.  If  it  could  not,  then 
which  of  the  two  intentions  must  govern  the  construction.  That 
is,  if  the  words  for  life  must  give  place  ;  or  the  words  expressing 
an  intention  of  giving  a  successive  inheritance  to  the  issue  male 
of  G.  Grew. 

As  to  the  J5rst  point,  the  will  was  clear;  the  remainder  to 
Dodson  was  not  to  take  place  while  any  issue  male  of  G.  Shaw 
existed ;  a  general  failure  of  that  line  was  to  open  the  succession 
to  Dodson ;  and  therefore  a  construction  to  let  him  in  sooner, 
would  directly  encounter  the  manifest  intention  of  the  testator ; 
who  was  making  each  of  his  nephews  the  distinct  root  of  suc- 
cession to  particular  parts  of  his  estate. 

It  was  objected  that  the  word  "  issue  "  was  only  descriptive  of 
an  individual,  and  the  words,  of  the  body  of  such  issue  male,  was 

(a)  Eoe  v.  Grew,  Wilm.  272.    2  Wils.  E.  322. 
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in  the  singular  number.  Issue,  in  its  natural  or  ordinary  signifi- 
cation, mean  all ;  it  might  be  restrained.  If  "first"  "  next"  or 
any  other  similar  words  had  been  used,  he  might  have  confined 
its  general  meaning ;  but  as  it  stood  in  the  will,  it  comprehended 
all.  The  word  "  body,"  in  the  singular  number,  was  not  meant 
to  point  out  one  individual,  viz.  the  first  issue,  and  to  ex- 
clude all  *the  rest ;  but  to  limit  the  operation  of  the  devise  *  303 
to  one  at  a  time,  in  a  course  of  succession,  and  to  exclude 
the  issue  from  taking  all  together  ;  which  might  have  been  more 
doubtful,  if  the  word  had  been  in  the  plural  number,  "  bodies ; " 
but  without  express  words,  the  Court  would  not  make  an  expo- 
sition productive  of  such  absurd  consequences.  If  only  one  son, 
it  must  be  the  first ;  the  existence  of  a  son  for  a  moment  deter- 
mined the  limitation ;  and  if  ten  more  sons  had  been  born  after, 
they  could  not  take ;  but  the  remainder  limited  to  G.  Dodson 
was  to  fall  into  possession,  in  direct  opposition  to  the  will,  which 
said  it  should  take  place  for  want  of  such  issue  male  ;  such ; — 
what  ?  issue  male  of  the  body  of  G.  Grew  ;  comprising  and  em- 
bracing every  branch  arising  from  him  ;  not  one,  but  all  the  male 
line  derived  from  him. 

It  was  also  objected,  that  issue  was  more  properly  a  word  of 
purchase.  It  was  used  in  the  statute  De  donis,  without  an  idea 
of  purchase  annexed  to  it,  and  it  acts  in  a  double  capacity,  as 
will  best  answer  the  intention ;  and  though  it  was  substituted 
in  the  place  of  the  word  heirs,  which  was  scratched  out,  and  it 
was  fairly  argued  that  he  might  intend  it  as  a  word  of  purchase, 
yet  it  did  not  carry  the  argument  a  jot  further  than  the  words 
for  life  did  ;  for  if  they  took  by  purchase,  they  must  all  take  as 
joint  tenants  for  life,  and  tenants  in  common  of  the  inheritance  : 
could  that  be  his  intention  ?  For  if  he  had  ten  sons,  and  nine 
left  issue,  the  tenth  must  have  the  whole  estate  by  survivorship  ; 
and  when  all  were  dead,  then  the  estate  must  break  into  ten 
parts,  and  there  could  be  no  cross  remainders ;  so  that  when 
there  was  a  failure  of  issue  of  one  son,  that  part  must  go  over  to 
Dodson,  when  no  part  was  intended  to  go  to  him  whilst  there 
was  any  issue  male  of  the  body  of  G.  Grew.  He  intended  all 
to  take,  but  in  eourse  of  succession.  II.  Could  this  intention 
take  place,  if  G.  Grew  took  only  an  estate  for  life  ?  It  might,  by 
construing  the  word  issue  to  mean  first  and  every  other  son  in 

32* 
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succession ;  suppose  he  had  said  I  mean  by  issue,  first  and  every 
other  son,  it  must  have  been  so  expounded,  because  words  were 
only  pictures  of  ideas  upon  paper ;  and  therefore  if  he  put  a 
meaning  on  the  word  himself,  it  must  be  understood  as  he  meant 
it.  But  he  had  not  said  so,  and  therefore  he  left  the  word  to 
act  in  its  own  natural  character  ;  and  in  that  case,  it  would  not 
endure  to  be  expounded,  first  and  every  other  son  in 
304  *  *  succession  ;  for  ex  vi  termini,  it  meant  all,  and  had  not 
an  eye  of  successive  priority  in  it ;  and  there  was  no  case 
where  it  was  ever  construed  to  mean,  first  and  every  other  son  in 
succession ;  and  to  create  a  series  of  contingent  remainders,  one 
after  another,  which  it  must  do,  or  the  principal  intention  of  the 
testator  be  disappointed.  And  when  it  is  descriptive  of  the 
estate,  and  operates  as  a  word  of  limitation,  and  gives  an  estate 
tail,  it  is  not  the  word,  but  the  law,  which  regulates  the  descent 
to  all  the  sons  successively,  upon  its  own  favorable  principles  of 
primogeniture. 

It  had  been  argued,  that  if  we  could  collect  from  the  will  that 
he  meant  first  and  every  other  son  in  succession,  why  not  con- 
strue it  so,  and  thereby  complete  every  part  of  the  intention  ? 
Because  it  would  be  doing  violence  to  the  word  "  issue,"  and 
forcing  it  out  of  its  known  established  sense,  when  the  meaning 
of  the  testator  might  be  as  effectually  complied  with,  by  giving 
it  one  of  its  natural  energies  as  a  word  of  limitation  ;  and  though 
the  intention  collected  from  the  will  was  to  govern  the  construc- 
tion, yet  there  must  be  words  used  which  were  fit  and  proper  for 
that  purpose.  It  would  confound  the  use  of  all  language,  and 
introduce  the  greatest  barbarity  and  confusion,  to  make  words 
stand  for  ideas,  in  opposition  to  the  sense  which  usage  had  put 
upon  them ;  and  as  a  word  of  limitation,  it  did  not  defeat  the 
estate  for  life  ;  for,  without  fine  or  recovery,  which  was  not  to  be 
presumed,  an  estate  tail  was  only  an  estate  for  life. 

As  to  whether  the  words,  heirs  male  of  the  body  of  A, 
operating  as  words  of  purchase,  would  have  the  same  effect, 
and  take  in  all  the  issue  male  of  A,  as  effectually  as  if  they 
operated  as  words  of  limitation ;  he  admitted,  upon  the  authority 
of  Co.  Lit.  26  b.  and  the  case  of  Southcot  v.  Stowell,  1  Mod. 
226,  237,  and  Freeman's  Reports,  216,  225,  that  when  an  estate 
once  vests  in  an  heir  male  of  the  body  of  A,  by  purchase,  any 
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other  heir  male  of  the  body  of  A  may  take  by  descent :  and  the 
reason  seemed  to  be,  because  it  is  quasi  an  estate  tail  from  A, 
and  the  will  of  the  donor  gave  it  a  descendible  quality,  after  it 
was  once  vested,  as  to  all  the  lineal  male  descendants  from  A, 
as  well  as  to  all  the  lineal  male  descendants  of  the  first  purchaser. 
But  still,  it  would  not  have  the  same  consequence  as  if  they 
acted  as  words  of  limitation ;  for  suppose  A  had  a  son  who  died 
in  his  father's  lifetime,  leaving  daughters,  and  A  had 
other  *  sons,  they  could  never  take  at  all,  for  the  second  *  305 
brother  could  not  take,  because  he  was  not  complete  heir : 
whereas  if  it  was  an  estate  tail,  it  would  descend  upon  the  second 
son,  and  take  in  all  the  descendants  ;  and  it  was  impossible  to 
make  it  equivalent  to  a  limitation  to  the  first  and  every  other  son, 
without  violating  and  confounding  the  legal  operation  of  words, 
and  producing  consequences  not  warranted  by  the  will ;  for  upon 
a  limitation  to  the  first  and  every  other  son,  the  remainders  would 
vest  the  instant  the  sons  were  born,  and  when  a  son  was  of  age, 
he  might,  by  a  fine,  bar  all  his  issue.  But  where  the  limitation 
was  to  the  heir  male  of  the  body  of  A,  no  estate  vested  till  A 
died :  and  if  there  were  no  trustees  to  preserve,  &c,  A  might 
bar  the  remainders,  at  any  time  after  the  sons  were  born,  as  well 
as  before.  And  a  fine  levied  by  his  eldest  son  would  not  bar  his 
issue,  if  he  died  before  the  father ;  because  the  issue  would  take 
by  purchase,  and  not  from  his  father,  (a) 

III.  Which  intention  ought  to  take  place  ?  If  the  testator 
had  put  the  issue  and  remainder-men  into  the  power  of  G.  Grew, 
it  was  not  to  be  presumed  he  would  defeat*  them.  If  he  had 
given  contingent  remainders  to  the  issue,  and  they  were  to  take 
by  purchase,  he  might  defeat  the  issue  before  they  were  born. 
If  estate  tail,  a  chance.  If  confined  to  one  issue  only,  the  rest 
had  no  chance ;  better  to  have  a  chance  of  something ;  the 
remainder  was  of  no  estimation  after  an  estate  tail,  vested  or 
contingent,  quacimque  via.  But  suppose  the  question  asked, — 
"  You  meant  a  strict  settlement,  with  trustees  to  preserve  con- 
tingent remainders,  but  the  words  will  not  warrant  the  expound- 
ing the  will  in  that  manner.  G.  Grew  must  either  take  an  estate 
tail,  which  will  let  in  all  his  issue  male,  but  with  a  power  of 
defeating  them  and  George  Dodson,  or  an  estate  for  life,  which 

(o)  Vide  ante,  tit.  32,  oh.  22. 
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will  let  in  G.  Dodson  in  exclusion  of  the  sons  of  G.  Grew ! " 
His  answer  must  have  been ;  I  do  not  intend  G.  Dodson  any- 
thing, while  there  is  issue  male  of  G.  Grew.  It  was  certainly 
the  intention  of  the  testator  that  G.  Grew's  sons  should  take  in 
succession,  which  they  could  not  do,  if  he  was  only  tenant  for 

life  ;  he  therefore  took  an  estate  tail.f 
306  *  *  The  other  Judges  concurred,  and  judgment  was  given 
accordingly. 
62.  A  will  was  made  in  these  words : — To  William,  one  of  the 
sons  of  my  sister  Ann  Wright,  to  hold  for  and  during  the  term 
of  his  natural  life,  he  keeping  the  same  in  tenantable  repair,  and 
from  and  after  his  decease  to  the  heirs  of  the  body  of  the  said 
William  lawfully  issuing,  in  such  shares  and  proportions  as  the 
said  William  in  and  by  any  deed  or  writing,  deeds  or  writings, 
or  in  and  by  his  last  will  and  testament  in  writing,  to  be  by  him 
duly  executed  in  the  presence  of  three  or  more  credible  wit- 
nesses, shall  give,  direct  or  appoint.  And  for  want  of  such  gift, 
&c.  then  to  the  heirs  of  the  body  of  the  said  William  lawfully 
issuing,  share  and  share  alike,  as  tenants  in  common,  and  if 
but  one  child,  the  whole  to  such  only  child,  and  for  want  of 
such  issue  to  my  right  heirs  forever.  The  Court  of  King's 
Bench  held  that  William  Wright  tdok  only  an  estate  for  life, 
and  his  children  only  estates  for  life ;  but  upon  a  writ  of  error, 
this  judgment  was  reversed  by  the  House  of  Lords,  who  held 


[t  To  the  three  preceding  cases  the  following  may  be  added,  forming  a  class  of  cases 
closely  resembling  those  before  noticed,  where  after  an  estate  for  life  the  words  heirs  of 
the  body,  with  superadded  words  of  limitation,  received  a  similar  construction.  Denn 
v.  Puckey,  5  T.  K.  299,  where  the  devise  was  to  A  for  life,  sans  waste,  after  his  decease 
to  the  issue  male  of  his  body,  and  to  the  heirs  and  assigns  of  such  issue  male  forever, 
and  for  default  of  such  issue  male  to  B. — Frank  v.  Stovin,  3  East,  548,  where  the  devise 
was  to  A  for  life,  with  a  power  of  jointuring,  with  remainder  to  the  issue  male 
of  A's  body,  and  their  heirs.  Mogg  v.  Mogg,  1  Mer.  654,  in  which  the  devise  was  to 
the  child  or  children  begotten  or  to  be  begotten  of  S.  M.,  during  his,  her,  and  their  life 
and  lives,  and  after  the  decease  of  such  child  and  children,  unto  the  lawful  issue  of 
such  child  and  children  of  S.  M.,  to  hold  unto  such  issue,  his,  her,  and  their  heirs  as 
tenants  in  common  with  survivorship. 

The  following  class  of  cases  bears  a  resemblance  to  that  before  noticed,  §  21,  24, 
where  words  of  modification  inconsistent  with  an  estate  tail,  were  superadded  to  the 
words  "  heirs  of  the  body."  Doe  v.  Applin,  4  T.  JR.  82,  and.  Doe  v.  Cooper,  1  East,  229, 
before  stated,  pp.  251.  s.  51,  253,  s.  53;  see  also  Murthwaite  v.  Jenkinson,  2  Bar.  &  Cr. 
359;  3  Bar.  &  Cr.  191 ;  S.  C.  2  Bro.  &  Bing.  623.] 


Title  XXXVIII.    Devise.     Ch.  XIV.  s.  62—64.        381 

that  William  Wright  took   an  estate  tail,   upon  the   general 
intent,  (a) 

63.  The  Court  of  Chancery  has  deviated  from  the  rule  in 
Shelley's  case,  where  a  testator  has  created  an  executory  trust, 
by  directing  a  conveyance  to  be  made,  and  the  Court  has  been 

filed  upon  to  give  directions  respecting  such  conveyance ;  and 
s  so  far  departed  from  that  which  would  be  the  legal  operation 
of  the  words  limiting  the  trust,  if  reduced  to  a  common-law  con- 
veyance, as  to  construe  the  words  "  heirs  of  the  body"  although 
preceded  by  a  limitation  for  life,  as  words  of  purchase,  and  not 
of  limitation.  But  this  has  been  done  only  in  cases 
wherein  it  *  appeared,  from  some  clause  or  circumstance  *  307 
essentially  repugnant  to  the  nature  of  an  estate  tail,  that 
the  devisor  could  only  intend  to  give  the  first  devisee  an  estate 
for  life ;  and  that  he  used  the  words  "  heirs  of  the  body"  for  the 
purpose  of  describing  the  persons  to  whom  he  meant  to  give  the 
estate,  after  the  death  of  the  first  devisee,  (b) 

64.  The  Countess  of  Sheppy  devised  her  real  and  personal 
estate  to  trustees  and  their  heirs,  for  payment  of  debts  and  lega- 
cies ;  and  afterwards  to  settle  the  remainder,  and  what  should 
remain  unsold,  a  moiety  to  her  son  Henry  and  the  heirs  of  his 
body  by  a  second  wife,  and  in  default  of  such  issue  to  her  son 
Francis  and  the  heirs  of  his  body ;  the  other  moiety  to  her  son 
Francis  and  the  heirs  of  his  body,  with  remainders  over ;  taking 
special  care  in  such  settlement,  that  it  should  never  be  in  the 
power  of  either  of  her  said  sons  to  dock  the  entails  of  either  of 
the  said  moieties  given  to  them  as  aforesaid,  during  their  or  either 
of  their  life  or  lives,  (c) 

The  question  was,  whether  Francis  and  Henry  were  entitled 
to  have  an  estate  tail  conveyed  to  them,  or  only  an  estate  for 
life. 

Lord  Cowper  decreed,  that  the  sons  must  be  made  only  tenants 
for  life,  and  should  not  have  an  estate  tail  conveyed  to  them, 
but  their  estate  for  life  should  be  without  impeachment  of  waste ; 
because  here  an  estate  was  not  executed,  but  only  executory ; 


(o)  Jesson  v.  Wright,  Bligh's  Eep.  Dom.  Proo.  vol.  2,  p.  1.     [Supra,  s.  22.]     [Doe  t>. 
Featherstone,  1  B.  &  Adol.  944.] 
(J)  Stamford  v.  Hobart,  3  Bro.  Pari.  Ca.  31. 
(c)  Leonard  v.  Earl  of  Sussex,  2  Vera.  526. 
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and  therefore  the  intent  and  meaning  of  the  testatrix  was  to  be 
pursued ;  she  had  declared  her  mind  to  be  that  her  sons  should 
not  have  it  in  their  power  to  bar  their  children,  Vhich  they  would 
have  if  an  estate  tail  was  to  be  conveyed  to  them  ;•  and  took  it 
to  be  as  strong  in  the  case  of  an  executory  devise,  for  the  benefit 
of  the  issue,  as  if  the  like  provision  had  been  contained  in  mat 
riage  articles,  (a) 

65.  In  a  case  which  has  been  already  stated,  the  sum  of 
£10,000  was  devised  to  trustees,  to  be  laid  out  in  a  purchase  of 
land's,  to  be  settled  in  the  same  manner  as  certain  lands  which 
the  testator  devised  by  the  same  will ;  that  is  to  say,  to  B  for 
life,  without  impeachment  of  waste,  and  from  and  after  the 
determination  of  that  estate,  to  trustees  and  their  heirs  during 
the  life  of  B  to  preserve  contingent  remainders,  remainder  to  the 
heirs  of  the  body  of  B,  with  remainder  over,  with  a  power  to  B 

to  settle  a  jointure,  (b) 
308  *         *  Lord  King  held,  that  as  to  the  lands  devised,  B  took 

an  estate  tail,  it  being  within  the  rule  in  Shelley's  case  ; 
but  as  to  the  other  point,  he  declared  the  Court  had  a  power  over 
the  money  directed  by  the  will  to  be  invested  in  land;  that 
the  diversity  was  where  the  will  passed  a  legal  estate,  and  where 
it  was  only  executory,  and  the  party  must  go  to  the  Court  of 
Chancery  in  order  to  have  the  benefit  of  the  will ;  that  in  the 
latter  case,  the  intention  should  take  place,  and  not  the  rules  of 
law ;  so  that,  as  to  the  lands  to  be  purchased,  they  should  not 
be  limited  to  B  for  life,  with  power,  &c,  remainder  to  the  heirs 
of  his  body;  but  to  B  for  life,  with  power,  &c,  remainder  to 
trustees  during  his  life,  to  preserve  contingent  remainders,  re- 
mainder to  his  first  and  every  other  son  in  tail  male,  remainder 
over. 

66.  Joseph  Ashton,  by  his  will,  gave  £1,200  in  money,  and 
£6,000  South  Sea  annuities,  in  trust,  as  soon  as  conveniently 
might  be  after  his  death,  to  sell  the  same ;  and  lay  out  the 
money  in  a  purchase  of  lands  of  inheritance,  to  be  conveyed  to 
G.  I.  Ashton  for  life,  and  after  his  death,  to  the  issue  of  his  body, 
lawfully  begotten,  and  for  want  of  such  issue  to  H.  Ashton  in 
fee.     G.  I.  Ashton  brought  his  bill  for  the  performance  of  this 

(a)  Tit.  32,  e.  23. 

(6)  Papillon  v.  Voice,  ante,  s.  5. 
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trust ;  and  at  the  hearing  of  the  cause,  one  question  was,  what 
estate  the  plaintiff  ought  to  take  in  the  lands  to  be  purchased, 
whether  for  life  only,  or  in  tail ;  it  being  insisted  on  his  part, 
that  had  this  been  a  devise  of  the  lands,  he  would  clearly  have 
been  tenant  in  tail,  and  the  trust  ought  to  receive  the  same  con- 
struction, (a) 

Sir  Joseph  Jekyll  held,  that  he  ought  to  be  made  tenant  for 
life  only  of  .the  lands  to  be  purchased :  and  decreed  that  they 
should  be  conveyed  to  the  plaintiff  for  life,  with  remainder  to 
trustees  to  preserve  contingent  remainders,  with  remainder  to 
his  first  and  other  sons  in  tail  general,  with  remainder  to  his 
daughters  in  tail,  as  tenants  in  common,  and  not  as  joint  tenants, 
with  cross  remainders  between  them,  with  remainder  in  fee  to  H. 
Ashton. 

67.  Sir  T.  Pershall  devised  all  his  real  estate  to  trustees,  upon 
trust,  to  convey  the  same  to  the  use  of  his  niece  Arabella  (who 
afterwards  became  Lady  Glenorchy,)  for  life,  without  impeach- 
ment of  waste,  remainder  after  her  death  to  her  hus- 
band for  *  life,  remainder  to  the  issue  of  her  body,  with  *  309 
several  remainders  over,  (b) 

This  case  first  came  on  before  Lord  King,  who  took  time  to 
advise,  and  to  have  the  opinion  of  the  Judges.  It  afterwards 
came  on  before  Lord  Talbot,  who  after  long  argument  and  delib- 
erate consideration,  held  that  Lady  Glenorchy  was  entitled 
only  to  an  estate  for  life,  with  remainder  to  her  husband  for  life, 
remainder  to  trustees  to  preserve  contingent  remainders,  remain- 
der to  her  first  and  other  sons  in  tail,  and  decreed  a  settlement 
accordingly. 

68.  A.  Meure  devised  all  his  lands  to  trustees  and  their  heirs, 
in  trust  to  sell  the  same,  and  with  the  money  arising  by  the  sale 
to  purchase  other  freehold  lands,  or  long  annuities  or  stock ;  and 
then  in  trust  to  permit  the  plaintiff  and  his  assigns  to  receive 
the  interest  and  profits  thereof  during  his  life,  and  after  his 
decease  then  in.  trust  for  the  use  of  the  issue  of  the  body  of  the 
plaintiff  lawfully  begotten ;  and  in  default  of  such  issue,  the 
testator  devised  the  principal  and  interest,  arising  by  the  sale  of 
his  said  estate,  to  another,  (c) 

(a)  Ashton  v.  Ashton,  Collect.  Jur.  vol.  1,  402. 

(6)  Glenorchy  v.  Bosville,  Forrest,  3.    Collect.  Jur.  voLl,  405. 

(c)  Meure  v.  Meure,  2  Atk.  265.  W 
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Sir  Joseph  Jekyll  said,  the  principal  question  was,  whether  an 
estate  tail  was  to  be  limited  to  the  plaintiff,  or  an  estate  for  life 
only.  He  observed  that  the  case  of  Glenorchy  v.  Bosville  was 
in  point ;  and  he  should  decree  accordingly. 

69.  Sir  T.  Sandys  by  his  will  directed  his  trustees  to  convey  a 
full  fourth  part  of  all  his  freehold  lands  to  the  use  of  his  daughter 
Priscilla,  for  and  during  the  term  of  her  natural  life,  and  so  as 
she  alone,  or  such  persons  as  she  should  appoint,  should  take  and 
receive  the  rents  and  profits  thereof;  and  so  as  her  husband 
should  not  intermeddle  therewith ;  and  from  and  after  her  decease, 
in  trust'  for  the  heirs  of  the  body  of  the  said  Priscilla  forever. 
The  principal  question  .was,  whether  this  was  a  trust  executed 
or  executory ;  for  if  executed,  Priscilla  was  then  tenant  in  tail, 
and  her  husband  entitled  to  be  tenant  by  the  curtesy ;  the  con- 
trary, if  executory  only,  (a) 

Lord  Hardwicke  said,  the  question  was,  how  this  trust  ought 
to  be  carried  into  execution,  and  in  what  manner  the  trustees 
ought  to  convey.  Priscilla  herself  was  dead,  and  yet  it  must  be 
considered  what  kind  of  estate  the  trustees  ought  to  have  con- 
veyed to  her,  if  she  had  been  living.  First,  whether  to 
310  *  Priscilla  *  in  tail,  or  to  her  for  life  only.  If  the  convey- 
ing an  estate  tail  would  have  answered  the  purpose  of  the 
testator  in  his  will,  then  this  case  need  not  have  been  varied 
from  former  cases.  But  he  was  of  opinion,  the  conveying  an 
estate  tail  here  would  have  defeated  the  intention  of  the  testator. 
To  be  sure,  where  an  estate  had  been  granted  or  given  by  will 
to  A  for  life,  and  to  the  heirs  of  the  body  of  A,  such  a  devise 
had  been  by  the  common  law  united  so  in  the  first  person,  as  to 
convey  to  him  an  estate  tail ;  the  same  construction  too  had  pre- 
vailed with  respect  to  trust  estates ;  but  in  the  present  case  there 
were  all  sorts  of  trusts,  as  to  mortgage,  sell,  &c.  But  the  latter 
part  of  the  trust  was  merely  executory,  to  be  carried  into  execu- 
tion after  the  performance  of  the  antecedent  trusts ;  the  whole 
direction,  therefore,  fell  on  the  Court,  and  they  were  to  direct  how 
the  parties  were  to  convey.  That  the  Court  had  taken  much 
greater  liberties  in  the  construction  of  executory  trusts,  than 
where  the  trusts  were  actually  executed.  Decreed,  that  the 
estate  should  be  conveyed  to  Richard  Sandys,  the  eldest  son  of 

W    (a)  Roberts  v.  Dixwell,  1  Atk.  607. 
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Priscilla,  and  the  heirs  of  his  body,  remainder  to  the  second  son 
and  the  heirs  of  his  body. 

70.  In  the  case  of  Austin  v.  Taylor,  Lord  Keeper  Henley 
observed,  it  had  been  said  to  be  a  general  rule,  in  the  case  of  an 
executory  trust,  that  where  an  estate  for  life  was  given,  with  a 
limitation  to  the  heirs  of  the  body,  the  Court  of  Chancery  would 
take  those  words  to  be  words  of  purchase,  and  direct  a  convey- 
ance of  the  estate  accordingly.  The  word  "  executory  trust, " 
seemed  to  him  to  have  no  fixed  signification.  Lord  King,  in  the 
case  of  Papillon  v.  Voice,  had  described  an  executory  trust  to  be, 
where  the  party  must  come  to  the  Court  of  Chancery  to  have  the 
benefit  of  the  will.  But  that  was  the  case  of  every  trust ;  and 
he  was  very  clear  that  the  Court  of  Chancery  could  not  make  a 
different  construction  on  the  limitation  of  a  trust,  than  courts  of 
law  could  make  on  a  limitation  in  a  will ;  for  in  both  cases  the 
intention  should  take  place ;  and  it  would  be  most  dangerous 
to  say,  that  the  Court  of  Chancery,  and  a  court  of  law,  could 
be  warranted  in  raising  different  interests  from  the  same  words. 
Yet  he  was  of  opinion,  that  the  determinations  on  those  cases 
which  were  called  cases  of  executory  trusts,  particularly  the 
case  of  Papillon  v.  Voice,  were  sound  determinations.  He  then 
states  the  case  of  Papillon  v.  Voice,  and  cites  those  of 
*  Leonard  v.  Earl  of  Sussex,  and  Brampton  v.  Kynaston,  *311 
at  the  Rolls,  1728.  The  result,  therefore,  seemed  to  be, 
that  the  rule,  with  respect  to  trusts  declared,  and  legal  limita-. 
tions,  was  the  same.  But  in  cases  of  imperfect  trusts,  left  to  be 
modelled  by  the  trustees,  and  where,  according  to  Lord  Talbot's 
observation  in  Glenorchy  v.  Bosville,  something  is  left  by  the 
creator  of  the  trust  to  be  done ;  the  trusts  ought  to  be  execu- 
ted in  a  more  careful  manner,  or  in  other  words,  the  creator 
meant  they  should,  and  for  that  purpose  had  referred  it  to  his 
trustees.  The  true  criterion  was  this ;  wherever  the  assistance  of 
the  trustees,  which  was  ultimately  the  assistance  of  the  Court,  was 
necessary  to  complete  a  limitation ;  in  that  case,  the  limitation  in 
the  will  not  being  complete,  that  was  sufficient  evidence  of  the 
testator's  intention  that  the  Court  should  model  the  limitations. 
But  where  the  trusts  and  intentions  were  already  expressly 
declared,  the  Court  had  no  authority  to  interfere,  and  make  them 
different  from  what  they  would  be  at  law.  (a) 

(a)  Ante,  s.  81.     1  Eden,  366. 

vol.  in.  33 
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71.  T.  White  gave  all  his  personal  estate  to  trustees,  upon 
trust  to  lay  out  the  same  in  land,  to  be  settled  and  assured  as 
counsel  should  advise,  unto  and  upon  the  said  trustees  and  their 
heirs,  upon  trust  to  and  for  the  use  of  the  plaintiff,  and  the  heirs 
male  of  his  body,  to  take  in  succession  and  priority  of  birth  ;  and 
for  default  of  such  issue  male,  then  upon  further  trust,  and  to  and 
for  the  use  of  his  niece,  Ann  Robertson,  in  the  same  manner. 
And  after  deducting  the  costs  and  expenses  of  the  trust,  he  or- 
ders his  trustees  to  pay  the  remainder  of  the  interest,  dividends, 
and  profits,  until  the  purchase  or  purchases  should  be  made,  to 
the  plaintiff  and  Ann  Robertson  respectively,  and  unto  their  re- 
spective sons  and  issue  male,  who  should  be  respectively  entitled 
to  the  rents  of  the  freehold  estates  when  purchased,  by  virtue  of 
the  limitations  aforesaid,  (a) 

Upon  a  bill  for  the  performance  of  the  trusts,  the  question . 
was,  whether  the  lands  to  be  purchased  should  be  settled  on  the 
plaintiff  as  tenant  in  tail ;  or  in  strict  settlement  upon  him  for 
life,  with  remainder  to  his  first  and  other  sons,  in  tail  male. 

Lord  Northington  directed  the  settlement  to  be  made  on  the 
plaintiff  for  life,  with  limitations  to  his  first  and  other  sons  in 
tail  male.  The  cause  was  reheard  before  Lord  Camden,  who 
was  clearly  of  opinion  to  affirm  the  decree  ;  and  took  a  distinction 
between  the  case  where  a  testator  has  given  complete 
312*  directions  *for  settling  his  estate,  with  perfect  limitations; 
and  where  his  directions  were  incomplete,  or  rather  min- 
utes or  instructions,  and  could  not  be  performed  in  the  words  of 
the  will.  In  the  former  case,  the  legal  expression  should  have 
the  legal  effect,  though  perhaps  contrary  to  the  intention,  as  in 
Garth  v.  Baldwin.  In  the  latter  case,  the  Court  would  consider 
the  intention,  and  direct  the  conveyance  according  to  it.  Here 
the  intention  was  very  plain ;  he  directed  the  settlement  to  be 
made  by  advice  of  counsel,  and  in  succession  and  priority :  he 
meant  something  different  from  an  estate  tail,  when  he  wanted 
the  assistance  of  counsel.  And  though  the  words,  "  in  succes- 
sion and  priority"  might  have  effect,  in  case  the  plaintiff  took  an 
estate  tail,  yet  they  were  meant  to  give  an  interest  to  the  sons, 
after  the  death  of  the  plaintiff;  the  latter  clause  put  it  out  of 
doubt ;  he  there  explained  his  meaning  by  making  use  of  the 
words  sons  and  issue. 

(a)  White  v.  Carter,  Amb.  670.      2  Eden,  366. 
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72.  Where  the  estate  given  to  the  ancestor  is  merely  an  equi- 
table or  trust  estate,  and  that  devised  to  his  heirs,  or  to  the  heirs 
of  his  body,  carries  the  legal  estate,  these  two  estates  will  not 
unite  into  an  estate  of  inheritance  in  the  ancestor,  as  they  would 
have  done  if  both  had  been  of  the  same  quality ;  that  is,  both 
legal,  or  both  equitable,  (a) 

73.  Mrs.  Ellis  devised  her  estates  to  trustees  and  their  heirs, 
upon  trust  to  pay  debts  and  legacies  ;  and  to  pay  the  residue  to 
the  proper  hands  of  her  daughter  Cecil  Fiennes,  who  was  a  mar- 
ried woman,  for  and  during  the  term  of  her  natural  life ;  and 
from  and  after  her  decease,  the  said  trustees  should  stand  and  be 
seised  of  and  in  all  the  said  manors,  &c.  to  the  use  and  behoof 
of  the  heirs  of  the  body  of  her  said  daughter  Cecil  Fiennes,  sev- 
erally and  successively,  as  they  should  happen  to  be  in  priority 
of  birth  and  seniority  of  age,  and  to  the  heirs  of  their  several  and 
respective  bodies  in  tail  general,  (b) 

The  question  was  whether  Cecil  Fiennes  had  an  estate  tail,  or 
only  an  estate  for  life. 

Lord  King  was  of  opinion  that  by  the  words  of  the  will,  the 
use  was  executed  in  the  trustees  and  their  heirs,  during  the  life 
of  Cecil  Fiennes ;  and  that  she  had  only  a  trust  in  the  surplus 
of  the  rents  and  profits.  Bat  by  the  subsequent  words,  viz.:  that 
the  trustees  should  stand  seised  to  the  use  of  the  heirs  of  the 
body  of  Cecil  Fiennes,  &c.  the  use  was  executed  in  the 
*  persons  entitled  to  take  by  virtue  thereof ;  and  therefore,  *  313 
there  being  only  a  trust  estate  in  the  ancestor,  and  an  use 
executed  in  the  heirs  of  the  body,  those  different  interests  could 
not  unite,  so  as  to  create  an  estate  tail  by  operation  of  law  in  the 
ancestor.  Upon  an  appeal  to  the  House  of  Lords,  the  decree 
was  affirmed,  (c) 

74.  Lands  were  devised  to  trustees,  upon  trust  that  they  should 
every  year,  after  deducting  rates,  taxes,  &c.  pay  such  clear  sum 
as  should  remain  to  A.  B.  during  his  natural  life,  and  after  his 
decease  to  the  use  and  behoof  of  the  heirs  male  of  the  body  of 
the  said  A.  B.  lawfully  begotten,  as  they  should  be  in  priority  of 
birth  ;  and  in  defanlt  of  such  issue,  remainder  over,  (d) 

(a)  (Ante,  tit,  22,  e.  23,  §  26.    Eoy  v.  Garaett,  2  Wash.  9.) 

(6)  Say  and  Sele  v.  Jones,  3  Bro.  Pari.  Ca.  113.    8  Vin.  Ab.  262. 

(c)  Tit.  12,  o.  1.     [Playford  «.  Hoare,  3  Yo.  &  Jer.  175.] 

(d)  Shapland  v.  Smith,  1  Bro.  C.  C.  75.    fFearnes,  P.  W.  421.    Doe  v,  Simpson,  5  East,  162.] 
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Lord  Thurlow  was  of  opinion,  that  A.  B.  took  only  an  equita- 
ble estate ;  and  the  subsequent  estate  being  executed,  created  a 
legal  remainder  in  tail,  which  could  not  unite  ;  and  therefore  A. 
B.  was  only  tenant  for  life,  (a) 

75.  A  person  devised  to  trustees  and  their  heirs,  upon  trust  to 
take  and  receive  the  rents,  issues,  and  profits  thereof,  and  to 
apply  the  same  for  the  subsistence  and  maintenance  of  his  son 
during  his  life ;  and  immediately  from  and  after  the  decease  of 
his  son,  the  testator  gave  and  devised  the  said  premises  unto  the 
heirs  of  the  body  of  his  said  son.  (b) 

It  was  held,  that  as  the  estate  devised  to  the  son  for  his  life 
was  merely  an  equitable  one,  and  the  remainder  to  the  heirs  of 
the  body  of  his  son  was  a  legal  one,  the  son  took  only  an  estate 
for  his  life. 

76.  Thus  stood  the  doctrine  respecting  the  application  of  the 
rule  in  Shelley's  case,  in  the  construction  of  wills ;  when  the 
case  of  Perrin  v.  Blake  arose  upon  a  devise  made  in  the  follow- 
ing words : — "  And  should  my  wife  be  ensient  with  child  at  any 
time  hereafter,  and  it  be  a  female,  I  give  and  bequeath  unto  her 
the  sum  of  £2,000  current  money  of  this  island,  and  to  be  paid 
her  when  she  attains  the  age  of  twenty-one  years,  or  day  of 
marriage,  which  shall  first  happen  ;  and  to  be  generally  educated 
and  maintained  out  of  my  estate,  till  her  portion  becomes  pay- 
able, without  any  deduction  of  the  same  or  any  part  thereof. 
And,  if  it  be  a  male,  I  give  and  bequeath  my  estate  both  real 
and   personal,   equally  to  be  divided  between   the  said  infant 

and  my  son  John  Williams,  when  the  said  infant  shall 
'314*    *  attain  the  age  of  twenty-one.     Item,  and  it  is  my  intent 

and  meaning,  that  none  of  my  children  should  sell  and 
dispose  of  my  estate  for  longer  time  than  his  life :  and  to  that 
intent  I  give,  devise  and  bequeath,  all  the  rest  and  residue  of  my 
estate  to  my  son  John  Williams,  and  the  said  infant,  for  and 
during  the  term  of  their  natural  lives,  the  remainder  to  my 
brother-in-law  Isaac  Gale  and  his  heirs,  for  and  during  the  natural 
lives  of  my  said  sons  John  Williams  and  the  said  infant ;  the 
remainder  to  the  heirs  of  the  bodies  of  my  said  sons  John  Williams 
and  the  said  infant,  lawfully  begotten,  or  to  be  begotten;  the 
remainder  to  my  daughters,  for  and  during   the  term  of  their 

(a)  Tit.  12,  u.  1.  (6)  Silvester  v.  Wilson,  2  Term  E.  444. 
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natural  lives,  equally  to  be  divided  between  them  ;  the  remainder 
to  my  said  brother-in-law,  Isaac  Gale  and  his  heirs,  during  the 
natural  lives  of  my  said  daughters  respectively ;  the  remainder 
to  the  heirs  of  the  bodies  of  my  said  daughters,  equally  to  be 
divided  between  them."  (a) 

The  testator  died,  leaving  the  said  John  "Williams  his  only 
son  and  heir,  and  three  daughters.  The  testator's  wife  was  not 
ensient  at  his  death  ;  and  Isaac  Gale,  the  devisee  in  trust  in  the 
will,  died  before  the  testator. 

This  case  was  argued  in  the  Court  of  King's  Bench  in  Easter 
Term  9  Geo.  III.  and  in  the  Trinity  Term  following;  and  in 
Hilary  Term  10  Geo.  II.  the  Judges  delivered  their  opinions 
seriatim. 

Mr.  Justice  Willes  said  there  were  two  questions — I.  What 
appeared  to  be  the  intention  of  the  testator?  II.  Was  that 
agreeable  to  the  rules  of  law  ?  The  intention  was  apparent  from 
the  introductory  clause,  which  governed  the  whole  will.  The 
devise  to  Isaac  Gale  was  a  further  proof  of  the  intent.  From 
every  part  of  the  will  it  appeared  that  Gale  was  meant  as  a 
trustee  to  preserve  contingent  remainders.  After  the  devise  to 
Gale,  he  gives  it  to  the  heirs  of  the  body  of  his  son.  If  he  could 
give  an  estate  for  life  to  one,  and  the  inheritance  to  the  heirs  of 
the  body  of  the  first  devisee,  and  if  his  intention  appeared  to  be 
so,  he  should  think  that  that  intention  must  control  the  legal 
sense  of  the  words,  "  heirs  of  the  body"  The  rule  contended  for, 
which  was  in  Shelley's  case,  was  pronounced  by  Lord  Coke  upon 
a  deed,  and  in  argument ;  and  though  he  should  be  for  adhering 
to  it  in  every  case  literally  within  it,  yet  it  must  not  be  extended 
an  inch.  The  maxim  itself  grew  with  feudal  policy,  and  the 
reasons  of  it  were  antiquated.  The  logicians  say,  cessante 
causd  *  cessat  effectus,  and  surely  the  lawyer  may  say —  *  315 
I  will  confine  an  old  rule  within  its  exact  bounds,  and 
extend  it  as  little  as  possible.  Having  then  stated  many  of  the 
preceding  cases,  he  concluded  that  the  intention  of  the  testator 
must  prevail,  which  being  to  give  an  estate  for  life  only  to  John 
Williams,  in  his  opinion  he  took  such  an  estate  only. 

Mr.  Justice  Aston  said,  they  were  now  examining  a  testator's 
will,  and  deciding  upon  the  devises  in  that  will.     The  first  and 
fundamental  rule  of  law  in  point  was,  that  the  intention  of  the 
(a)  Case  of  Perrin  v.  Blake,  Col.  Jur.  vol.  1,  283. 

33* 
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testator  was  to  be  collected  and  allowed,  though  not  expressed  in 
any  legal  language.  The  intention  was  clearly  to  give  an  estate 
for  life,  and  where  the  intention  is  clear  it  should  govern.  But 
it  was  objected,  first,  that  in  Shelley's  case,  it  is  laid  down  — 
That  if  the  ancestor  takes  for  life,  and  in  the  same  instrument  an 
inheritance  be  limited  to  the  heirs  of  his  body,  the  first  takes  the 
estate  tail.  Secondly,  that  the  testator  had  made  such  a  devise 
in  the  very  words  in  this  case  ;  that  no  words  of  limitation  were 
superadded  to  the  words  devising  the  inheritance;  that  the 
devise  was  of  a  legal  estate,  not'  of  a  trust;  and  therefore  that 
the  legal  sense  of  the  words  would  supervene  the  intention,  how- 
ever plainly  expressed.  As  to  the  first,  he  admitted  the  rule  in 
Shelley's  case  to  be  law,  but  he  denied  the  consequence,  that  it 
was  an  invariable  rule  to  be  applied  on  every  devise.  It  was  an 
old  rule  of  feudal  policy,  the  reason  of  which  was  long  since 
antiquated,  and  therefore  it  must  not  be  extended  one  jot. 

The  word  heirs  was  a  term  of  art ;  it  was  necessary  to  be  used 
in  a  deed,  but  not  in  a  will.  So  in  the  case  of  estate  tail ;  in  a 
deed  they  must  be  created  by  using  words  of  procreation,  as, 
heirs  of  the  body.  But  proli,  semini,  issue,  or  children,  would 
do  in  a  will ;  from  whence  it  followed,  that  a  testator  need  not 
use  terms  of  art.  The  argument  now  was,  since  he  had  used 
them,  they  must  have  their  due  influence.  But  it  was  no  con- 
clusive argument;  when  the  law  permitted  an  intention  to  be 
freely  communicated,  no  reason  could  be  given  why  terms  of  art 
should  not  be  got  over.  Sir  Joseph  Jekyll,  in  Papillon  v.  Voice, 
said  the  intention,  if  lawful,  shall  govern.  Lord  Talbot  observed 
in  Glenorchy  v.  Bosville, — the  rule  of  law  is  not  so*  strict  as  to 
control  the  intent.  In  Sayer  v.  Masterman,  Lord  Commissioner 
Willes  observed,  that  the  intention  should  always  govern ;  and 
that  case  was  determined  on  the  non-appearance  of  intent. 
316  *  Lord  *  Keeper  Henley  concurred  in  this  opinion,  observing 
that  such  was  not  an  arbitrary  opinion,  but  consonant  to 
justice  and  reason ;  that  if  the  intent  appeared,  the  testator  need 
not  be  tied  down  to  legal  construction.  As  to  superadded  words 
of  limitation,  upon  the  words  devising  the  inheritance,  whether 
singular  or  plural,  they  were  immaterial,  the  true  ground  of  in- 
quiry being  the  intention. 

The  next  argument  was,  that  it  was  not  a  trust,  but  a  legal 
'devise.     He  saw  no  grounds  fpr  the  distinction  between  trusts 
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• 
and  legal  estates,  nor  did  he  think  it  established.  It  was  laid 
down  in  several  cases,  that  courts  of  law  must  decide  upon 
intent,  as  well  as  courts  of  equity.  Courts  of  equity  had 
frequently  upon  trusts,  decreed  estates  tail,  and  this  upon  a 
very  substantial  ground,  because  the  intent  of  the  parties  had 
not  been  sufficiently  explained  to  contravene  the  legal  operation 
of  the  words. 

Lastly,  the  words  restraining  the  introductory  clause  signified 
nothing ;  the  whole  clause  was  explanatory  of  intention,  which 
was  consistent  with  the  devises  in  the  other  parts  of  the  will. 
And  to  show  this,  the  case  of  Leonard  v.  The  Earl  of  Sussex 
was  a  respectable  authority  :  there,  an  estate  tail  was  actually 
devised,  and  the  restrictive  clause,  that  the  son  should  not  aliene, 
was  holden  only  as  explanatory.  So,  in  the  present  case,  the 
clause  restraining  the  power  of  alienation  in  the  first  place, 
could  not  in  strict  language  be  called  a  restraint  on  the  tenant 
in  tail ;  and  as  it  was  in  a  will,  it  must  be  expounded  only  as 
indicating  the  intention  :  and  therefore,  upon  the  whole  of  the 
case,  he  thought  that  the  son,  John  Williams,  took  only  an  estate 
for  life. 

Mr.  Justice  Yates  said,  he  allowed  that  upon  the  construction 
of  a  will  free  scope  was  to  be  given  to  the  intention  ;  it  was  to 
be  collected  from  various  parts,  and  the  whole  scheme  and  de- 
sign were  to  indicate  the  intention :  but  the  intention  must  be 
manifestly  clear,  and  likewise  fully  consistent  with  every  rule  of 
law.  There  were  cases  to  be  met  with,  even  of  trusts,  where  the 
testator  had  holden  forth  strong  marks  of  his  intention,  and  yet 
because  the  legal  words  which  he  had  used  bore  in  legal  lan- 
guage a  contrary  import,  the  intention  gave  way  to  the  superior 
influence  of  law.  After  you  have  fixed  the  intention,  it  then 
becomes  a  question  whether  such  intention  can  be  exe- 
cuted *  consistently  with  the  established  rules  of  law;  if  *317 
it  cannot,  we  had  better  adhere  to  the  law,  and  let  a  thou- 
sand testators'  wills  be  overthrown.  In  considering  the  ques- 
tion, it  was  necessary  to  fix  the  point.  This  was  a  devise  of  a 
real  estate  to  John  Williams,  &c. ;  here  was  no  trust  executory, 
no  future  conveyance  to  be  made,  every  thing  depended  on  the 
limitations  in  the  will  itself.  It  was  an  axiom  in  our  law,  that 
wills  were  to  be  construed  according  to  the  intention.  This 
axiom  was  used  at  the  bar  in  the  fullest  sense,  and  it  was  said, 
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that  the  intention  of  the  testator,  if  legal,  should  be  carried  into 
execution,  and  allowed,  in  whatsoever  words  he  should  have 
explained  such  intention.  But  he  could  not  accede  to  so  un- 
bounded a  position  ;  he  agreed,  that  in  the  case  of  an  executory- 
trust  it  was  so  ;  and  this  out  of  humanity  to  the  ignorance  of  a 
testator,  because  in  this  case  no  rule  of  law  would  be  violated : 
but  in  the  case  of  a  legal  devise,  he  conceived  the  allowing  so 
much  favor  would  overthrow  the  established  law,  and  endanger 
property  considerably. 

In  giving  his  sentiments  upon  this  question,  he  should  en- 
deavor to  maintain  two  propositions :  First,  That  in  every  devise 
of  a  legal  estate  the  construction  should  be  agreeable  to  the  legal 
rules  of  construction.  Secondly,  That  the  rule  laid  down  in 
Shelley's  case  was  one  of  them. 

If  he  should  prove  successful  in  these  propositions,  it  would 
immediately  follow  that  John  Williams  was  tenant  in  tail. 

The  rule  of  law  mentioned  by  several  writers  was  this  :  A  will 
shall  be  construed  so  as  to  fulfil  the  intention  of  the  testator,  so 
far  as  it  is  consistent  with  the  rules  of  law.  And  this  was  as 
necessary  to  the  safety  and  certainty  of  the  rules  of  property,  as 
not  allowing  a  testator  to  do  that  which  was  illegal.  These 
established  rules  of  construction  formed  the  barriers  which  kept 
off  uncertainty  and  vexatious  litigations  of  disputed  titles;  and 
this  certainty,  so  desirable,  could  no  longer  exist  than  whilst  the 
courts  adhered  to  established  rules  of  construction. 

The  favor  then  shown  to  a  will  was  this  ;  that  barbarous 
words  should  be  supplied  ;  if  the  devises  were  imperfect,  a  neces- 
sary implication  should  be  allowed ;  but  if  the  limitations  were 
perfect,  there  was  no  occasion  for  assistance,  and  the  expressions 
used  must  have  their  legal  effect.  These  technical  expressions 
were  the  measures  of  property  in  legal  devises  ;  and 
318  *  the  law  *  having  fixed  a  determinate  meaning  to  them, 
will  not  permit  their  sense  to  be  perverted,  but  directs 
the  Judges  ever  to  adhere  to  them  without  the  smallest  de- 
parture. 

Secondly,  That  the  rule  in  Shelley's  case  was  one  of  the  rules 
of  construction  ;  it  had  its  origin  in  the  feudal  policy,  and  grew 
up  in  days  when  the  law  favored  descents  as  much  as  possible. 
He  admitted  that  the  original  reason  of  it  had  long  since  ceased, 
but  he  denied  that  for  that  reason  it  must  be  discountenanced,  it 
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having  long  been  the  law  of  the  land,  and  it  must  continue  such 
till  parliament  should  interpose.  But,  independent  of  the  feudal 
law,  the  rule  was  reasonable  and  just,  and  was  applicable  to  a 
will  as  well  as  to  a  deed. 

Many  arguments  were  used  at  the  bar,  to  show  that  this  will 
was  not  within  the  meaning  of  the  rule  in  Shelley's  case ;  and 
the  words  being  different,  required  a  different  rule  of  construc- 
tion. The  rule  did  not  speak  of  the  word  heirs  abstractedly,  it 
did  not  mean  to  insinuate  that  there  was  any  magic  in  the  word 
"  heirs ; "  it  only  speaks  of  the  two  limitations.  To  one  for 
life,  to  his  heirs  the  inheritance.  The  first  gives  an  estate  of 
freehold,  the  second  gives  the  inheritance.  The  freehold  was 
merged  in  the  inheritance,  and  the  ancestor  took  the  whole  estate 
devised. 

He  then  came  to  the  second  head  of  argument,  to  examine 
what  difference  the  words  made  which  were  used  by  the  testator 
in  the  present  case. 

First,  the  preliminary  clause. — It  was  not  difficult  to  show, 
that  the  restriction  in  this  clause  was  void ;  it  was  tantamount 
to  saying,  "  My  son  shall  not  convey  a  greater  interest  than  for 
life,"  and  he  went  on  to  give  him  an  estate  which  the  law  calls 
an  estate  tail ;  that  restriction  was  void,  for  if  the  same  contained 
a  greater  estate  limited  in  the  one  part,  than  would  bear  a  restric- 
tion, the  restriction  being  repugnant  was  void.  In  all  the  cases 
it  was  not  what  estate  the  ancestor  took,  but  what  estate  the 
heirs  took.  To  let  them  take  the  inheritance  by  purchase,  they 
must  be  particularly  designed  ;  and  if  this  was  wanting  in  the 
present  devise,  the  inheritance  could  not  rest  in  the  issue  of  John 
Williams.  That  individuals  must  not  control  the  general  law, 
otherwise  a  door  would  be  opened  to  uncertainty.  Upon  princi- 
ple, as  well  as  upon  authorities,  John  Williams  must  be  regarded 
as  tenant  in  tail :  his  father  willed  that  he  should  take 
*  for  life,  and  that  the  heirs  of  his  body  should  all  sue-  *  319 
ceed ;  this  could  not  be  done  without  making  him  tenant 
in  tail. 

Lord  Mansfield  said,  he  always  thought,  that  as  the  law  had 
allowed  a  free  communication  of  intention  to  a  testator,  it  would 
be  a  strange  law  to  say — "  Now  you  have  communicated  that 
intention,  so  as  everybody  understands  what  you  mean,  yet  be- 
cause you  have  used  a  certain  expression  of  art,  we  will  cross 
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your  intention,  and  give  your  will  a  different  construction  ; 
though  what  you  meant  to  have  done  is  perfectly  legal,  and 
the  only  reason  for  contravening  you  is,  because  you  have  not 
expressed  yourself  like  a  lawyer."  That  his  examination  of  the 
question  always  convinced  him  that  the  legal  intention,  when 
clearly  explained,  was  to  control  the  legal  sense  of  a  term  of  art, 
unwarily  used  by  the  testator. 

It  was  true,  the  rule  in  Shelley's  case  was  laid  down  as  stated, 
but  that  rule  could  never  affect  this  question.  The  real  sense 
and  meaning  of  that  rule  was  this  :  If  the  testator  gives  an 
estate  for  life  only  to  A,  remainder  to  the  heirs  of  A's  body  ;  if 
the  Court  had  said  A  was  only  tenant  for  life,  there  would  have 
been  a  contingent  remainder  to  his  issue,  and  then  the  issue 
would  have  been  liable  to  be  barred  by  any  forfeiture  of  the  ten- 
ant for  life ;  and  if  he  made  an  estate  pour  autre  vie,  the  remain- 
der was  gone :  so  that  the  best  way  of  complying  with  the  inten- 
tion was,  to  give  him  an  estate  tail ;  by  which  means  the  issue 
were  protected  by  the  statute  de  Donis  ;  and  if  an  estate  only  for 
life  was  given,  as  it  could  have  no  use  in  the  world  but  to  cheat 
the  lord  of  the  feudal  services,  the  law  very  prudently  said,  that 
in  such  cases  it  should  be  an  estate  tail. 

This  rule  was  clear  law,  but  was  not  a  general  proposition, 
subject  to  no  control,  as  where  a  testator's  intention  was  mani- 
festly on  the  other  side,  and  where  the  objections  might  be 
answered.  He  found  no  cases  in  Brooke  or  Fitzherbert  where 
these  matters  had  come  in  question,  so  that  the  Judges  were 
agreed  that  the  intention  was  to  govern,  and  that  Shelley's  case 
did  not  constitute  a  decisive,  uncontrollable  rule.  This  being 
settled,  the  question  was,  whether  in  this  case  the  testator  had  so 
explained  his  intention  as  to  control  the  technical  expressions ; 
and  he  agreed  with  his  brothers  that  he  had.  It  was  known  that 
the  intention  of  trustees  to  support  contingent  remainders 
320  *  *  was  usually  attributed  to  Bridgeman  and  Palmer  since 
the  restoration  :  then,  knowing  that  these  estates  might  be 
limited  in  strict  settlement,  it  was  sufficient  for  the  Judges,  if  it 
appeared  that  the  testator,  (however  he  had  explained  himself,) 
had  a  strict  settlement  in  his  eye,  so  that  from  what  was  said, 
and  from  the  whole  will,  he  concurred  that  the  intention  of  the 
testator  was  lawful,  and  such  as  might  be  supported.  If  the 
intent  was  doubtful,  if  it  was  against  law,  the  legal  import  of  the 
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words  must  govern.  But  here  there  could  not  be  a  doubt,  the 
heirs  of  John  Williams's  body  were  to  take  as  purchasers  succes- 
sively. That  he  should  not  content  himself  with  general  argu- 
ments, if  any  case  could  be  found  establishing  a  contrary  doc- 
trine ;  which  led  him  to  say  he  agreed  with  his  brethren,  Aston 
and  Willes,  that  there  was  no  case  which  contravened  this  general 
doctrine. 

It  was  true,  great  reliance  was  made  on  Colson  v.  Colson,  but 
this  was  a  very  different  case.  That  case  might  stand ;  and  if 
ever  any  future  litigation  should  arise  upon  a  question  exactly 
similar  to  that,  he  should  submit  to  Colson  v.  Colson ;  though, 
if  he  was  sitting  in  judgment  upon  that  very  will,  his  determi- 
nation would  have  been  different.  It  had  been  said,  that  case 
was  law,  was  the  unanimous  opinion  of  the  Court,  was  a  respect- 
able authority,  and  always  was  deemed  such ;  he  could  not  think 
so.  Denison  certainly  did  not  agree  with  his  brothers  at  first, 
but  as  he  found  them  strenuously  against  him,  he  was  very  will- 
ing to  acquiesce  upon  the  certificate  being  signed.  Lord  Hard- 
wicke,  speaking  of  Colson  v.  Colson,  confined  it  exactly  within 
its  own  bounds  ;  and  further  said  :  —  "If  that  case  be  law ; " 
which  was  a  great  deal  for  him  to  say ;  and  so  little  satisfied 
with  it  was  he,  that  the  last  thing  he  did  in  Chancery  was  to 
send  Sayer  v.  Masterman  here,  and  he  told  him  he  did  it  to  have 
Colson  v.  Colson  reconsidered.  It  was  said  the  conveyancers 
had  rested  on  Colson  v.  Colson. 

There  was  no  sound  distinction  between  the  devise  of  a  legal 
estate  and  of  a  trust,  and  between  an  executory  trust  and  one 
executed :  all  trusts  were  executory ;  and  in  every  shape  that  a 
will  appeared,  the  intention  must  govern. 

He  admitted  there  was  a  devise  to  John  Williams  for  life,  and, 
in  the  same  will,  a  devise  to  the  heirs  of  his  body ;  and  he 
agreed  that  this  was  within  the  letter  of  Shelley's  case ; 
and  he  *  did  not  doubt  but  there  were,  and  had  been  always  *  321 
lawyers  of  a  different  bent  of  genius,  and  different  course 
of  education,  who  had  chosen  to  adhere  to  the  strict  letter  of  the 
law  ;  and  they  would  say  that  Shelley's  case  was  incontroverti- 
ble authority,  and  they  would  make  a  difference  between  trusts 
and  legal  estates,  to  the  harassing  of  a  suitor. 

His  opinion  therefore  was,  that  the  intention  being  clear  be- 
yond doubt,  to  give  an  estate  for  life  to  John  Williams,  and  an 
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inheritance,  successively  to  be  taken  by  the  heirs  of  his  body ; 
and  his  intention  being  consistent  with  the  rules  of  law,  it 
should  be  complied  with,  in  contradiction  to  the  legal  sense  of 
the  words  used  by  the  testator,  so  unguardedly  and  ignorantly. 

Judgment  was  given,  that  John  Williams  took  an  estate  for  life. 

A  writ  of  error  was  brought  on  this  judgment,  in  the  Exche- 
quer Chamber ;  in  which  the  judgment  was  reversed  by  the 
opinion  of  seven  Judges  against  one  ;  so  that,  upon  the  whole, 
eight  Judges  were  of  opinion  that  John  Williams  took  an  estate 
tail ;  and  four,  that  he  took  only  an  estate  for  life. 

77.  Sir  William  Blackstone's  argument  on  this  case,  in  the 
Exchequer  Chamber,  has  been  published  by  Mr.  Hargrave  from 
his  own  manuscript,  of  which  the  following  is  an  abstract,  (a) 

The  great  and  fundamental  maxim,  upon  which  the  construc- 
tion of  every  devise  must  depend,  is,  "  that  the  intention  of  the 
testator  shall  be  fully  and  punctually  observed ;  so  far  as  the  same 
is  consistent  with  the  established  rules  of  law,  and  no  farther. 

Some  rules  of  law  are  of  an  essential,  permanent,  and  sub- 
stantial kind,  and  may  justly  be  considered  as  the  indelible  land- 
marks of  property ;  and  which  cannot  be  exceeded  or  trans- 
gressed by  any  intention  of  the  testator,  be  it  never  so  clear  and 
manifest ;  such  as,  that  every  tenant  in  fee  simple  or  fee  tail 
shall  have  the  power  of  alienating  his  estate,  by  the  several 
modes  adapted  to  their  several  interests. 

There  are  also  other  rules  of  a  more  arbitrary,  technical,  and 
artificial  kind,  which  are  not  so  sacred  as  these,  being  founded  on 
no  great  principle  of  legislation  or  national  policy.  Some  of 
these  are  only  rules  of  interpretation  or  evidence,  to  ascertain  the 
intention  of  the  parties,  by  annexing  particular  ideas  of 
322  *  property  *  to  particular  modes  of  expression ;  so  that,  where 
a  testator  makes  use  of  those  technical  modes  of  expres- 
sion, it  is  evidence  primd  facie  that  he  means  to  express  the  self- 
same thing  which  the  law  expresses  by  the  selfsame  form  of 
words.  Thus,  a  devise  of  land  to  another  generally,  gives  him 
an  estate  for  life  ;  a  devise  to  a  man  and  his  heirs,  gives  him  an 
estate  in  fee  ;  to  a  man  and  the  heirs  of  his  body,  an  estate  tail. 

Lastly,  there  are  some  rules  which  are  not  to  be  reckoned  among 
the  great  fundamental  principles  of  juridical  policy,  but  are  mere 
maxims  of  positive  law,  deduced  by  legal  reasoning  from  some 

(o)  Harg.  Tra.  487. 
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or  other  of  the  great  fundamental  principles  ;  such  as,  that  a  de- 
vise to  a  man  for  life,  with  remainder  to  the  heirs  of  his  body, 
shall  constitute  an  estate  tail. 

The  rule  in  Shelley's  case  is  not  to  be  reckoned  among  the 
great  fundamental  principles  of  juridical  policy,  which  cannot  be 
exceeded  or  transgressed  by  any  intention  of  the  testator ;  but  is 
of  a  more  flexible  nature,  and  admits  of  many  exceptions  :  for  if 
the  intention  of  the  testator  be  clearly  and  manifestly  contrary  to 
the  legal  import  of  the  words  which  he  has  thus  hastily  and  un- 
.  advisedly  made  use  of,  the  technical  rule  of  law  shall  give  way 
to  this  plain  intention  of  the  testator. 

The  rule  of  law  laid  down  in  Shelley's  case  is,  that  where  the 
ancestor  takes  an  estate  of  freehold,  with  remainder  to  his  heirs, 
or  heirs  of  his'body,  the  word  "  heirs  "  is  a  word  of  limitation 
of  the  estate,  and  not  of  purchase  ;  that  is,  in  other  words,  that 
such  remainder  vests  in  the  ancestor  himself;  and  the  heir,  when 
he  takes,  shall  take  by  descent  from  him,  and  not  as  a  purchaser. 
It  was  first  established,  to  prevent  the  inheritance  from  being  in 
abeyance,  and  to  facilitate  the  alienation  of  land. 

This  rule,  when  applied  to  devises,  may  give  way  to  the  plain 
and  manifest  intent  of  the  devisor ;  provided  that  intent  be  con- 
sistent with  the  great  and  immediate  principles  of  legal  policy  ; 
and  provided  it  be  so  fully  expressed  in  the  testator's  will,  or  else 
may  be  collected  from  thence  by  such  cogent  and  demonstrative 
arguments,  as  leave  no  doubt  in  any  reasonable  mind,  whether  it 
was  his  intent  or  no. 

There  is  no  such  plain  and  manifest  intent,  of  the  devisor  in 
the  present  case,  expressed,  or  to  be  collected  from  any  part  of  this 
devise,  as  may  control  the  legal  operation  of  the  words, 
*  and,  at  the  same  time,  be  consistent  with  the  fundamen-     *  323 
tal  rules  of  law. 

The  question  is  not,  whether  the  testator  intended  that  his 
son  John  should  have  a  power  of  alienation ;  for  he  most  clearly 
expressed,  that  the  son  should  not  have  such  a  power.  The 
question  is  not,  whether  the  testator  intended  that  his  son 
should  have  only  an  estate  for  life ;  for  he  believed  there  never 
was  an  instance,  when  an  estate  for  life  was  expressly  devised  to 
the  first  taker,  that  the  devisor  intended  he  should  have  any 
more.     But  if  he  afterwards  gives  an  estate  to  the  heirs  of  the 

vol.  in.  34 
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tenant  for  life,  or  to  the  heirs  of  his  body,  it  is  the  consequence 
or  operation  of  law  that  in  this  case  supervenes  his  intention, 
and  vests  a  remainder  in  the  ancestor :  (a)  and  therefore,  it  has 
frequently  been  adjudged,  that  though  an  estate  be  devised  to  a 
man  for  his  life,  or  for  his  life,  et  non  aliter,  or  with  any  other 
restrictive  expressions,  yet  if  there  be  afterwards  added  apt  and 
proper  words  to  create  an  estate  of  inheritance  in  his  heirs,  or 
the  heirs  of  his  body,  the  extensive  force  of  the  latter  words 
should  overbalance  the  strictness  of  the  former,  and  make  him 
tenant  in  tail,  or  in  fee.  The  true  question  of  intent  would  turn, 
not  upon  the  quantity  of  estate  intended  to  be  given  to  John  the 
ancestor,  but  upon  the  nature  of  the  estate  intended  to  be  given 
to  the  heirs  of  his  body.  That  the  ancestor  was  intended  to 
take  an  estate  for  life,  was  certain  ;  that  his  heirs* were  intended 
to  take  after  him,  was  equally  certain  ;  but  how  those  heirs  were 
intended  to  take,  whether  as  descendants  or  as  purchasers,  was 
the  question  ?  If  the  testator  intended  they  should  take  as  pur- 
chasers, then  John  the  ancestor  only  remained  tenant  for  life  ;  if 
he  meant  they  should  take  by  descent,  or  had  formed  no  inten- 
tion about  the  matter,  then,  by  operation  and  consequence  of 
law,  the  inheritance  first  vested  in  the  ancestor.  The  true  ques- 
tion, therefore,  was,  whether  the  testator  had,  or  had  not,  plainly 
declared  his  intent,  that  the  heirs  of  the  body  of  John  Williams 
should  take  an  estate  by  purchase,  entirely  detached  from,  and 
unconnected  with,  the  estate  of  their  ancestor  ?  Or,  in  other 
words,  whether  he  meant  to  put  an  express  negative  on  the 
general  rule  of  law,  which  vests  in  the  person  of  the  ancestor 
(when  tenant  of  the  freehold)  an  estate  that  is. given  to  the  heirs 

of  his  body  ?  It  was  not  incumbent  on  the  plaintiff  to 
324  *     show  by  *  any  express  evidence,  that  his  testator  meant 

to  adhere  to  the  rule  of  law ;  for  that  was  always  sup- 
posed, till  the  contrary  was  clearly  proved  ;  but  it  was  incumbent 
on  the  defendant  to  show,  by  plain  and  manifest  indications,  that 
the  testator  intended  to  deviate  from  the  general  rule  ;  for  that 
was  never  supposed  till  made  out,  not  by  conjecture,  but  by 
strong  and  conclusive  evidence.  By  a  devise  to  a  man's  heirs, 
or  heirs  of  his  body,  the  heirs  had  never  been  allowed  to  take  as 
purchasers,  excepting  in  one  of  these  four  cases  : — I.  Where  no 
estate  at  all,  or  no  estate  of  freehold,  was  devised  to  the  ancestor ; 

(a)  1  Vent.  225,  379. 
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there  the  heirs  could  not  take  by  descent,  because  the  ancestor 
never  had  in  him  any  descendible  estate.  II.  Where  no  estate  of 
inheritance  was  devised  to  the  heir,  as  in  the  case  of  White  v. 
Collins ;  (a)  for  common  sense  would  tell,  that  in  such  a  case  the 
heir  would  not  take,  by  descent,  as  heir.  III.  Where  some  words 
of  explanation  were  annexed  by  the  devisor  himself  to  the  word 
heirs  in  a  will,  whereby  he  discovered  a  consciousness,  distrust, 
or  apprehension,  that  he  might  have  used  the  word  improperly, 
and  not  in  its  legal  meaning,  and  therefore  he  in  a  manner  retracts 
it,  he  corrects  the  inaccuracy  of  his  own  phrase,  and  tells  every 
reader  of  his  will  how  he  would  have  it  understood.  IV.  Where 
the  testator  superadded  fresh  limitations,  and  grafted  other  words 
of  inheritance  upon  the  heirs  to  whom  he  gave  the  estate ;  where- 
by it  appeared,  that  those  heirs  were  meant  by  the  testator  to  be 
the  root  of  a  new  inheritance,  the  stock  of  a  new  descent,  and 
were  not  considered  merely  as  branches  derived  from  their  own 
progenitor.  The  evidence  of  intent,  in  this  case,  might  be  re- 
solved into  two  particulars ;  I.  The  testator's  previous  declared 
intention,  that  none  of  his  children  should  sell  or  dispose  of  his 
estate  for  longer  term  than  his  own  life.  II.  The  interposed 
estate  to  Isaac  Gale  and  his  heirs,  on  which  much  stress  could 
not  be  laid ;  for,  if  that  estate  had  been  expressly  given  to  pre- 
serve contingent  remainders,  (which  was  only  a  conjecture,)  the 
case  of  Colson  v.  Colson  was  an  express  authority,  that  this  would 
not  make  the  heir  of  the  body  a  purchaser.  If  this  was  so,  the 
introductory  words  were  the  only  evidence  of  intent,  and  then 
the  result  of  the  whole  matter  was,  that  the  testator  having  de- 
clared his  intent  that  his  son  should  not  aliene  his  lands,  he,  to 
that  intent,  gave  his  son  an  estate  to  which  the  law  has  annexed 
a  power  of  alienation ; — an  estate  to  himself  for  life,  with 
remainder  *  to  the  heirs  of  his  body.  Now,  what  was  a  *  325 
court  of  justice  to  conclude  from  hence  ?  Not  that  a 
tenant  in  tail  thus  circumstanced  should  be  barred  of  the  power 
of  alienation  ;  this  was  contrary  to  fundamental  principles.  Not 
that  the  devisee  should  take  a  different  estate  from  what  the 
legal  signification  of  the  words  imported ;  this,  without  other 
explanatory  words,  was  contrary  to  all  rules  of  construction ;  but 
plainly  and  simply  this,  that  the  testator  had  mistaken  the  law, 
and  imagined  that  a  tenant  for  life,  with  first  an  interposed  estate 

(a)  Ante,  §  S3. 
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and  then  a  remainder  to  the  heirs  of  his  body,  could  not  sell  or 
dispose  of  his  interest.  Upon  the  whole,  he  concluded,  that 
though  it  did  not  appear  that  the  testator  intended  to  restrain  his 
son  from  disposing  of  his  estate,  for  any  longer  term  than  his 
life,  and,  to  that  intent,  contrived  the  present  devise,  yet  it  did 
not  appear  by  any  evidence  at  all,  much  less  by  declaration  plain, 
that,  in  order  to  effectuate  that  purpose,  he  meant  that  the  heirs 
of  the  body  of  his  son  should  take  by  purchase,  and  not  by 
descent,  or  even  that  he  knew  the  difference.  The  consequence 
was,  that,  by  the  legal  operation  of  the  words,  which  were  not 
controlled  by  any  manifest  intent  to  the  contrary,  the  heir  could  t 
only  take  by  descent,  and,  of  course,  John  Williams  the  son  was 
tenant  in  tail. 

78.  It  is  observable,  that  in  the  several  cases  in  which  the 
question  has  arisen,  whether  the  rule  in  Shelley's  case  should  be 
applied  to  the  construction  of  a  will,  the  objection  to  its  applica- 
tion has  always  been  founded  on  the  obvious  intention  of  the 
testator,  to  give  the  first  devisee  no  more  than  an  estate  for  life ; 
without  considering  that  in  all  those  cases  the  testator  devises 
the  remainder  expectant  on  the  determination  of  the  first  estate, 
to  the  heirs  general,  or  special,  or  to  the  issue  of  the  first  devisee, 
and  that  it  is  as  necessary  to  ascertain  his  intention  in  the  second 
as  in  the  first  devise.  There  can  be  no  doubt  but  that,  where  a 
common  person  devises  his  estate  to  A  for  life,  with  a  remainder 
to  his  heirs  general,  or  special,  or  issue,  he  does  not  mean  to  give 
A  any  greater  estate  than  for  his  life  ;  and  as  to  the  addition  of 
negative  words,  or  a  devise  to  trustees  to  preserve  contingent 
remainders,  they  can  add  nothing  to  the  clearness  of  the  first 
words.     The  whole  difficulty,  therefore,  lies  in  ascertaining  the 

intention  of  the  testator  in  the  second  devise  ;  or,  as  Sir 
326  *     W.  Blackstone  says,  "  the  true  question  of  intent  *  will 

turn,  not  upon  the  quantity  of  estate  intended  to  be  given 
to  John  the  ancestor,  but  upon  the  nature  of  the  estate  intended 
to  be  given  to  the  heirs  of  his  body ; "  and  where  the  second 
devise  is  inconsistent  with  the  first,  to  adopt  such  a  construction 
•as  will  best  effectuate  the  general  intent  of  the  testator.  It  is  for 
this  purpose  that  the  rule  is  applied ;  upon  a  principle  which  has 
been  already  stated,  (a)  and  which  is  fully  explained  by  Lord 
Ch.  J.  Wilmot,  in  his  very  able  judgment  in  the  case  of  Roe  v. 

(a)  Robinson  v.  Hicks,  ante,  o.  12,  §  50. 
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Grew ;  (a)  and  by  Lord  Kenyon  in  several  cases,  which  have 
been  already  stated  in  Chapter  XII. ;  namely,  that  where  a  tes- 
tator shows  a  particular,  and  also  a  general  intent,  which  are  in- 
consistent with  each  other,  the  general  intent  will  be  established, 
and  the  particular  one  disregarded. 

79.  In  all  the  cases  where  the  rule  has  been  applied^  there 
was  a  devise  to  A  for  life,  with  a  subsequent  devise  to  the  heirs 
general,  or  special,  or  issue  of  A ;  and  the  testator  had  a  parti- 
cular intent,  to  give  an  estate  for  life  only  to  A,  and  a  general 
intent,  to  give  estates  to*  all  the  lineal  descendants  of  A.  If  the 
will  were  construed  according  to  the  particular  intent,  the  first 
devisee  would  take  an  estate  for  life  only,  and  the  word  heirs,  or 
heirs  of  the  body,  or  issue,  must  operate  as  words  of  purchase. 
But  by  this  mode  of  construction,  the  general  intent  that  all  the 
lineal  descendants  of  A  should  take  successive  estates  of  inheri- 
tance, either  in  fee  or  in  tail,  would  be  defeated.  For  if  the 
remainder  was  devised  to  the  heirs  of  A,  it  must  vest  in  the  per- 
son who  was  heir  general  to  A  at  the  time  of  his  death ;  and  in 
that  case,  it  could  not  go  in  succession  from  him,  to  succeeding 
heirs  of  the  same  ancestor,  not  being  heirs  general  of  the  first 
heir ;  but  might  eventually  go  to  strangers,  either  in  defect  or 
exclusion  of  the  heirs  of  such  ancestor.  If  the  remainder  was 
devised  to  the  heirs  of  the  body  of  A  it  would  vest  in  the  person 
who  was  heir  of  the  body  of  A  at  the  time  of  the  testator's 
death,  and  would  descend  to  the  heirs  of  the  body  of  that  heir ; 
and  on  failure  of  issue  of  that  person,  it  would  go  by  a  quasi 
descent  to  the  next  person  who  answered  that  description,  at 
the  time  of  the  failure  of  such  issue,  in  conformity  to  Mande- 
ville's  case ;  so  that  if  the  devisee  had  several  sons,  the  first 
would  take  an  estate  tail,  but  none  of  the  other  sons  would  take 
vested  estates,  while  the  eldest  or  any  issue  of  his  body  were  in 
existence.  (6) 

If  the  remainder  was  devised  to  the  issue  of  A,  the 
estate  *would  vest  in  all  his  children,  as  joint  tenants  for     *327 
life,  and  tenants  in  common  of  the  inheritance,  (c) ' 

The  consequence  is,  that  in  order  to  effectuate  the  general 
intent  of  the  testator,  which,  in  the  three  cases  put,  certainly  is, 

(<z)  Supra,  §  61. 

(5)  Fearne's  Cont.  Eem.  8th  edit.  192.    Tit.  '32,  o.  23,  s.  4.     Tit.  32,  o.  22,  s.  86.     1  Inst. 
26  b.    Morris  v.  Ward,  supra,  a.  20.  (cj  Roe  v.  Grew,  supra,  s.  61. 
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that  the  estate  devised  shall  go  to  all  the  lineal  descendants  of  the 
first  devisee,  in  a  course  of  inheritance,  and  shall  not  go  over  as 
long  as  there  are  any  such  descendants  remaining,  the  Court  is 
obliged  to  apply  the  rule,  and  to  construe  the  second  #  devise  in 
such  a  manner  as  to  create  an  estate  in  fee  or  in  tail  in  the  first 
devisee,  (a) 

80.  This  doctrine  is  fully  confirmed  by  Lord  Thurlow,  in  his 
determination  of  the  case  of  Jones  v.  Morgan,  (b)  in  which  he  con- 
cluded his  judgment  in  these  words — "  By  all  the  cases,  where 
the  estate  is  so  given,  that  after  the  limitation  of  the  first  taker, 
it  is  to  go  to  every  person  who  can  claim  as  heir  to  the  first 
taker,  the  word  "  heirs  "  must  be  a  word  of  limitation  ;  all  heirs, 
taking  as  heirs,  must  take  by  descent.  In  cases  where  I  can 
bring  it  to  the  point,  that  the  testator  by  the  word  heirs,  as  used 
in  the  will,  means  first,"  second,  third,  and  other  sons,  there  I 
change  the  words  of  the  will.  But  here  I  think  the  word  heirs 
was  the  very  thing  he  meant.  Suppose  William  had  had  a  son, 
which  son  had  had  a  son,  and  died,  living  William ;  the  eldest 
son  of  the  son  would  have  been  heir  ;  if  there  had  been  a  title  he 
would  have  taken  it ;  but  the  estate,  if  these  had  been  words  of 
purchase,  must  have  gone  to  the  second  son,  the  devise  to  the 
son  being  a  lapsed  devise,  like  the  case  of  Warner  v.  White,  (c) 
lately  in  the  House  of  Lords,  from  Ireland.  But  Sir  William 
Morgan  meant  the  estate  to  go  to  whoever  should  be  heir.  I 
think  the  argument  immaterial  that  he  meant  the  first  estate  to 
be  an  estate  for  life ;  I  take  it,  that  in  all  cases  the  testator  does 
mean  so ;  I  rest  it  upon  what  he  meant  afterwards.  If  he  meant 
that  every  other  person,  who  should  be  heir  should  take,  he  then 
meant  what  the  law  would  not  suffer  him  to  give,  or  the  heir  to 
take  as  a  purchaser.  In  conversing  with  a  great  authority,  whom 
I  will  not  name,  I  asked  what  would  become,  in  the  case  stated, 
of  the  grandson ;  the  answer  was,  he  should  take  as  heir.  I  know 
he  might,  but  then  he  must  take  by  descent ;  all  possible  heirs 
must  take  as  heirs,  and  not  as  purchasers.  Many  cases  have 
been  determined  on  the  ground  of  a  devise  to  the  first  taker; 
with  a  remainder  to  the  heir  male  in  the  singular,  or  heirs 
328*  male  *in  the  plural,  as  in  King  v.  Burchell,  before  Lord 
Henley,  where  it  was  in  the  singular  number,  (d) 

(a)  8  Term  E.  519.  (J)  Supra,  s.  32.     1  Bro.  C.  C,  219.  (c)  Ante,  c.  8,  s.  30. 

(d)  Supra,  s.  60. 
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"  The  rule  in  Shelley's  case  was  used  as  a  demonstration,  that 
it  was  indifferent  whether  the  limitation  was  in  the  singular  or 
the  plural  number ;  it  was  equally  an  estate  tail.  So,  where  it 
is  to  the  heir  of  the  first  taker,  and  to  the  heirs  of  that  heir,  it  has 
been  determined  to  be  an  estate  tail.  Indeed,  in  all  cases  where 
the  limitation  is  of  an  estate  of  freehold  to  a  man,  and  afterwards 
to  the  heirs  of  his  body,  whether  general  or  special,  so  as  to  give 
it  to  the  heirs  as  a  denomination  or  class,  the  heirs  shall  be  in  by 
descent,  and  not  by  purchase.  And  the  case  stated  by  Anderson 
in  Shelley's  case,  of  a  limitation  to  the  use  of  A  for  life,  remain- 
der to  the  use  of  his  heirs,  and  of  their  heirs  female,  is  the  only 
one  to  the  contrary ;  and  in  that  case  the  word  "  heirs "  must  be 
a  description  of  persons,  in  order  to  let  in  the  limitations  to  the 
heirs  female." 

81.  Mr.  Fearne's  conclusion  to  his  observations  on  the  rule, 
appears  to  have  been  founded  on  the  same  principle ;  or  if  not  is 
certainly  conformable  to  it ;  for  he  says, — ."  Wherever  the  ances- 
tor takes  the  freehold,  the  inheritance  will  not  go  to  all  the  heirs, 
&c,  in  the  course  of  inheritable  succession,  unless  by  an  actual 
descent ;  and  consequently  if,  after  the  first  taker,  it  is  to  go  to 
every  person  who  can  claim  as  heir  to  him,  the  intended  succes- 
sion can  only  be  effectuated  by  taking  the  word  heirs,  &c,  as  a 
word  of  limitation.  If  after  him  all  heirs,  &c,  are  to  take  as 
such,  that  is,  as  answering  that  description,  they  can  only  take 
by  descent.  If  the  law  will  not  admit  of  all  possible  heirs,  &c, 
taking  the  inheritance,  after  its  inception  by  a  freehold  in  the 
ancestor,  otherwise  than  by  descent,  it  follows,  that  wherever  the 
limitation  to  the  heirs,  &c.,  after  a  freehold  to-  the  ancestor,  is  ad- 
mitted to  reach  the  whole  denomination  or  class  of  heirs  described, 
they  must  take  by  descent,  and  not  by  purchase,  (a) 

(a)  Fearne  Cont.  Eem.  8th  edit.  196. 
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CHAP.   XV. 

CONSTRUCTION— WHAT  WORDS  CREATE  A  JOINT  TENANCY,  OR  TENANCY  IN 
COMMON,  AND  CROSS  REMAINDERS. 


Sect.  1.  What  words  create  a  Joint 
Tenancy. 

12.  What- words  create  a  Ten- 
ancy in  Common. 

29.  What  words  create  Cross 
Remainders. 


Sect.  37.  Formerly  not  implied  between 
more  than  two. 
42.  This  Doctrine  somewhat  al- 
tered. 


Section  1.  With  respect  to  the  words  which  create  a  joint 
tenancy  in  a  will,  it  has  been  long  settled  that  a  devise  to  A  and 
B  generally,  or  to  A  and  B  and  their  heirs,  makes  them  joint 
tenants.1  So,  where  a  man  devised  lands  to  his  two  daughters 
and  their  heirs,  it  was  resolved  that  they  took  an  estate  in  joint 
tenancy,  (a)  f 

2.  Though  the  estates  devised  to  two  or  more  persons,  in  this 
manner,  should  have  different  commencements,  yet  the  devisees 
will  take  in  joint  tenancy,  as  appears  from  the  two  cases  here 
cited,  and  which  have  been  already  stated,  (b) 

3.  Whenever  lands  are  devised  to  two  or  more  persons,  with  a 
benefit  'of  survivorship  among  them,  they  will  take  as  joint  ten- 
ants ;  though  there  be  other  words  in  the  will  indicating  an 
intention  to  create  a  tenancy  in  common. 

4.  Lands  were  devised  to  A,  B  and  C  in  tail ;  and  then  fol- 

(a)  Tit.  18,  c.  1,  s.  3.    Anon.  Cro.  Eliz.  431. 

(b)  Aylor  v.  Chep.     Oates  v.  Jackson,  Tir,  18,  eh.  1. 


1  The  general  rule  of  law  in  the  United  States,  is  the  reverse  of  this ;  the  devisees 
being  tenants  in  common.     See  ante,  tit.  18,  ch.  1,  §  2,  note. 

[t  See  also  Swaine  u.  Burton,  15  Ves.  365,  and  the  cases  of  bequests  of  personal 
estate  to  legatees  as  joint  tenants,  2  Eop.  Leg.  322-329,  ed.  1828.  Also  Morris  v. 
Barrett,  3  Yo.  &  Jer.  384.]  (And  see  Campbell  v.  Heron,  Tayl.  199  ;  Cam.  &  Nor. 
291';  In  re  Saunders,  4  Paige,  293  ;  Cholmondeley  v.  Cholmondeley,  14  Sim.  590.) 
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lowed  these  words  —  "I  will  that  every  of  them  be  the  other's 
heir,  by  equal  portions,  (a) 

The  Court  at  first  held  this  to  be  a  tenancy  in  common  ;  but 
afterwards  upon  good  consideration,  it  was  adjudged  to  be 
a  joint  *  tenancy,  for  so  it  was  implied;  and  it  was  as     *330 
to  say,  that  each  survivor  should  be  the  other's  heir,  (b) 

5.  [Where  lands  are  devised  to  two  or  more  persons  generally, 
or  to  them  and  their  heirs,  the  rule  of  construction  is,  that  devi- 
sees take  as  joint  tenants ;  but  where  the  devise  is  in  tail,  the 
construction  is  necessarily  different.  For  a  devise  to  two  or 
more  persons  (who  neither  are,  nor  capable  of  being,  husband 
and  wife)  and  to  the  heirs  of  their  bodies,  as  they  can  have  no 
common  heirs  of  their  bodies,  of  necessity  makes  the  devisees 
joint  tenants  for  life,  with  several  inheritances  in  tail.  Upon  the 
death  of  any  one,  his  estate  devolves  upon  the  survivors  for  their 
lives,  and  upon  the  death  of  the  surviving  joint  tenant,  the  inher- 
itance devolves  upon  their  respective  heirs  in  tail,  as  tenants  in 
common,  (c) 

6.  In  a  recent  case,  the  devise  was  to  Margaret  and  Elizabeth, 
and  the  survivor  of  them,  their  heirs  and  executors  forever ;  the 
Court  of  B.  R.  decided  that  the  devisees  took  as  joint  tenants 
in  fee,  and  not  estates  for  life  with  remainder  in  fee  to  the  sur- 
vivor.] (d) 

7.  Lord  Hale  says,  a  devise  to  two,  equally  to  be  divided  be- 
tween them,  and  to  the  survivor  of  them,  makes  an  estate  in  joint 
tenancy,  upon  the  express  import  of  the  last  words,  (e) 

8.  A  person  devised  to  Jane  the  wife  of  B,  and  to  Elizabeth 
the  wife  of  C,  all  his  estate,  &c,  to  be  equally  divided  between 
them,  during  their  natural  lives ;  and  after  the  deceases  of  the 
said  Jane  and  Elizabeth,  to  the  right  heirs  of  Jane  forever.  (/) 

The  question  was,  whether  this  devise  made  Jane  and  Eliza- 
beth joint  tenants  for  life,  so  as  upon  the  death  of  Jane  the 
whole  survived  to  Elizabeth  for  life  ;  or  whether  upon  the 
words,  equally  to  be  divided  between  them,  they  were  tenants 
in  common. 

(a)  Fowler  v.  Ongley,  And.  194.    Webster's  case,  3  Leon.  19. 
(5)  Furse  v.  Weekes,  2  Boll.  Ab.  90. 

(c)  [Co.  Lit.  184,  a.    Huntley's  ease.  3  Dyer,  326,  a.    2  Vera.  545,  per  Ld.  Keeper.] 

(d)  Doe  v.  Southern,  2  B.  &  Adol.  628. 

(e)  1  Vent.  216.     [Smith  v.  Horlook,  7  Taunt.  129.] 

( f)  Turkerman  v.  Jeoffrys,  3  Bac.  Ab.  681.    Holt.  Eep.  370. 


406         Title  XXXVIII.    Devise.    Gh.  XV.  s.  8—9. 

Lord  Holt  pronounced  the  opinion  of  the  Court  that  they 
were  joint  tenants,  notwithstanding  the  words,  '•'  equally  to  be 
divided  between  them"  and  the  lands  ought  to  survive  to  Eliza- 
beth. I.  Though  upon  such  words  generally,  they  would  be 
tenants  in  common,  yet  if  it  should  be  so  in  this  case,  it  would 
be  expressly  against  the  intent  of  the  testator,  and  would  defeat 
the  heirs  of  Jane  of  part ;  for  they  were  to  take  altogether,  and 
not  by  moieties,  one  at  one  time,  and  one  at  another,  but  all  at 
once ;  and  if  they  should  be  tenants  in  common,  they 
331  *  must  take  *  by  moieties,  at  several  times.  II.  It  was  ex- 
press that  the  heirs  of  Jane  were  not  to  take  till  after  both 
their  deceases.  III.  If  they  should  be  tenants  in  common,  then 
the  heirs  of  Jane  would  be  in  danger  to  lose  a  moiety  ;  for  as  to 
that  one  moiety,  it  must  be  a  contingent  remainder ;  so  that  if 
Elizabeth  should  die  during  the  life  of  Jane,  the  contingency  for 
that  moiety  not  happening,  it  must  descend  to  the  heirs  at  law 
of  the  testator,  who  were  Elizabeth  and  the  issue  of  Jane,  as  co- 
parceners. IV.  Jane  and  Elizabeth  were  heirs  at  law  to  the  tes- 
tator, and  as  such,  the  whole  would  have  descended  to  them  in 
coparcenary,  if  no  will  had  been  made  ;  but  here,  by  this  will,  it 
was  plain  the  testator  intended  to  prefer  the  heirs  of  Jane  to  the 
whole.     Judgment  accordingly.1 

9.  Andrew  Hawes,  the  plaintiff's  grandfather,  devised  several 
lands  to  his  four  younger  sons,  William,  Charlton,  Andrew,  and 
Thomas  Hawes,  their  heirs  and  assigns,  equally  to  be  divided 
between  them,  share  and  share  alike|,  as  tenants  in  common,  and 
not  as  joint  tenants,  with  benefit  of  survivorship ;  and  also  de- 
vised all  his  messuage  in  Chatham  unto  his  said  four  children, 
their  heirs  and  assigns  forever,  equally  to  be  divided,  share  and 


1  A  devise  of  land  to  A,  B  and  C,  and  their  heirs,  to  bo  sold,  and  the  money  to  be 
equally  divided  among  them  ;  makes  them  joint  tenants  of  the  land,  and  tenants  in 
common  of  the  proceeds  of  the  land  when  sold ;  the  words  "  equally  to  be  divided  ammg 
them  "  applying  exclusively  to  the  money.  Therefore,  the  heir  at  law  of  A  cannot 
maintain  ejectment  for  the  land,  without  proof  of  the  previous  deaths  of  B  and  C. 
Goodtitle  v.  Oxley,  7  D.  &  R.  535. 

So,  where  the  testator  devised  lands  to  his  two  nieces,  "  equally  between  them,  to 
take  as  joint  tenants,  and  their  several  and  respective  heirs  and  assigns  forever ; "  it  was 
held,  that  they  took  estates  for  life  as  joint  tenants,  with  several  inheritances  on  the 
death  of  the  survivor.  Doe  v.  Green,  4  M.  &  W.  226.  And  see  Breedon  v.  Breedon, 
1  Russ.  &  My.  413. 
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share  alike  as  tenants  in  common  as  aforesaid,  and  not  as  joint 
tenants,  with  like  benefit  of  survivorship ;  and  died  leaving  his 
eldest  son  Harewell  Hawes,  and  the  said  [four  other  sons.  In 
1727,  Charlton  Hawes  died  an  infant  and  unmarried ;  and  some 
time  after,  Harewell  Hawes  the  eldest  son,  and  his  wife,  by  fine 
and  recovery  conveyed,  inter  alia,  the  undivided  fourth  that  had 
belonged  to  Charlton,  of  the  lands  devised  by  his  father,  to  the 
use  of  such  persons,  and  for  such  estates,  as  he  and  his  wife 
should  appoint ;  and  for  want  of  such  appointment,  to  the  use 
of  himself  for  life,  remainder  to  his  wife  for  life,  remainder  to  his 
own  heirs  and  assigns,  (a) 

In  1728,  no  appointment  being  made,  Harewell  Hawes  by 
will  devised  all  his  freehold  lands  to  trustees,  in  trust  to  sell  so 
much  as  should  be  necessary  for  payment  of  his  debts ;  and  what 
should  remain  unsold,  he  directed  his  trustees  to  convey  equally 
to  his  three  children,  the  plaintiff  Nathaniel,  Martha,  and  Eliza- 
beth, one  of  the  defendants,  and  their  heirs  forever,  as  tenants 
in  common,  or  to  the  survivors  and  .the  heirs  of  such  survivors, 
at  their  ages  of  twenty-one  years ;  and  the  rents  and  profits, 
after  his  wife's  decease,  to  be  had  and  received  towards 
*the  education  and  bringing  up  of  his  said  three  children,  *332 
during  their  minorities:  and  gave  his  personal  estate 
equally  between  his  three  children  and  his  wife,  whom  he  made 
executrix ;  and  died,  leaving  the  plaintiff  his  son,  and  his  two 
daughters,  Martha  and  Elizabeth,  the  first  of  which  (Martha) 
died  an  infant  in  1740,  and  unmarried. 

The  plaintiff  having  attained  his  age  of  twenty-one,  brought 
his  bill  to  be  let  into  the  undivided  fourth  of  -his  uncle  Charlton, 
which  he  insisted  did,  by  his  death,  descend  upon  his  father 
Harewell  Hawes,  as  heir  to  Charlton,  and  was  by  him  well  con- 
veyed to  .the  plaintiff  by  the  above  settlement  and  will :  and  also 
to  be  let  into  the  share  of  his  sister  Martha,  of  their  father's  real 
estate  ;  insisting  that  she  dying  before  twenty-one,  the  share  of 
their  father's  real  estate  intended  her,  upon  the  happening  of 
that  contingency,  was  now  a  resulting  trust  for  the  benefit  of  the 
plaintiff,  as  heir  at  law  to  his  father ;  or  that  if  any  thing  was 
actually  vested  in  her,  she  had  it  as  tenant  in  common,  and 
upon  her  death  it  descended  to  the  plaintiff,  as  her  brother  and  heir. 

(a)  Hawes  v.  Hawes,  MSS.  Rep.    1  Wils.  R.  165. 
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There  were  two  questions :  —  The  first  between  the  plaintiff 
and  the  defendants  his  surviving  uncles,  upon  the  grandfather's 
will ;  whether  the  four  devisees  were  joint  tenants,  or  tenants  in 
common :  if  the  former,  the  share  of  Charlton  survived  to  the 
defendants  the  uncles ;  if  the  latter,  his  share  went  on  his  death 
to  Harewell  Hawes  the  plaintiff's  father,  as  heir  to  him,  and  was 
by  him  well  conveyed  to  the  plaintiff.  The  second  was  between 
the  plaintiff  and  the  defendant  Elizabeth  his  only  sister,  whether 
any  and  what  interest  vested  in  any  of  the  children  before  twenty- 
one,  under  their  father  Harewell  Hawes's  will. 

Lord  Hardwicke  said,  the  question  arising  upon  Andrew 
Hawes's  will  was,  whether  there  was  a  joint  tenancy  or  a  tenancy 
in  common  generally,  or  a  tenancy  in  common  attended  with  a 
particular  limitation  over,  either  generally  or  upon  a  contingency. 
This  was  a  devise  to  younger  children,  a  circumstance  to  be  con- 
sidered, in  determining  whether  they  took  as  joint  tenants  or  ten- 
ants in  common.  The  general  rules  were  plain  :  joint  tenancies 
were  not  favored  in  equity,  because  they  did  not  tend  to  make 
proper  provisions  for  families  ;  and  though  the  law  favored  them 
formerly,  as  multiplying  tenures,  yet  as  tenures  were  taken  away, 

the  law  leaned  against  them  now.  Another  rule  was  no 
333*    *less  certain  ;  that  if  there  were  many  words,  and  some 

introductory  to  others,  such  a  construction  was  to  be  made 
as  would  render  all  the  words  consistent,  and  to  have  a  meaning 
if  possible ;  but  if  that  could  not  be  done,  and  that  some  words 
must  be  rejected,  they  must  be  such  as  were  least  consistent  with 
the  party's  intent.  But  if  an  uniform  construction  could  be,made 
of  all  the  words,  so  as  that  each  should  have  effect,  the  Court 
wonld  do  it.  Here  was  an  immediate  devise  to  the  four  children 
in  fee,  as  tenants  in  common ;  and  the  words,  "  with  benefit  of 
survivorship,"  ought  not  to  receive  such  a  construction  q,s  to  con- 
trol the  devise,  since  that  would  be  overruling  certain  words  by 
ambiguous  ones. 

There  had  been  two  constructions  put  upon  these  words,  I. 
As  being  only  descriptive  of  one  quality  of  joint-tenancy;  but 
that  was  too  refined,  and  not  agreeable  to  the  use  the  testator  had 
made  of  these  words  in  other  parts  of  his  will ;  for  where  he 
delared  the  custom  of  London,  as  to  the  orphanage  part  of  his 
personal  estate,  and  disposed  of  the  testamentary  part,  he  made 
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use  of  the  words,  ".with  like  benefit  of  survivorship,"    not  to 
exclude  survivorship,  but  to  give  it. 

The  second  construction  was,  that  they  related  to  a  dying 
before  the  testator,  which  was  an  admission  that  they  ought  to 
have  some  construction;  and  if  no  other  could  be  found,  he  did 
not  .  say  that  he  would  not  put  that  construction  on  them. 
Though  in  that  case,  if  any  of  the  children  should  die  before  the 
testator,  leaving  children,  such  children  could  not  take,  as  their 
father's  share  would  then  go  over ;  but  in  such  case,  the  testator 
might  make  a  provision  for  them  in  his  life.  But  parents  seldom 
provide  by  their  wills  for  contingencies  which  may  happen  in 
their  own  life  ;  and  strictly  speaking,  survivorship  respects  a  time 
after  the  testator's  death,  the  jus  accrescendi  presupposing  an  (a) 
actual  vesting  of  the  interest  in  the  parties.  In  the  case  of  Bin- 
don  v.  Suffolk,!  Lord  Cowper  reasoned  rightly,  that  the  words 
could  not  mean  a  dying  at  any  time,  but  at  some  particular  period, 
which  he  confined  to  the  testator's  lifetime.  Indeed,  in  the 
House  of  Lords  it  was  referred  to  the  time  of  payment. 
But  *  still  it  was  referred  in  both  to  some  particular  period ;  *334 
and  the  debt  in  that  case  being  desperate,  and  the  divis- 
ion to  be  made  when  the  debt  was  paid,  the  Lords  referred  the 
survivorship  to  the  time  of  the  division.  Now,  the  question  was, 
whether  upon  the  whole  frame  of  this  will,  there  was  not  another 
period,  besides  the  testator's  death,  to  which  it  was  more  natural 
to  refer  the  words  of  survivorship.  In  that  part  of  the  will  rela- 
ting to  the  orphanage  share,  the  testator  could  not  by  those  words 
mean  a  survivorship  of  himself,  the  benefit  there  being  to  arise 
after  his  death,  and  after  the  custom  should  attach.  If  therefore, 
one  of  the  children  had  come  to  twenty-one,  and  demanded  his 
share,  he  must  have  had  it,  and  if  another  child  had  afterwards 
died  an  infant,  unmarried,  the  survivors  had  been  entitled.  He 
therefore  thought  this  clause  would  afford  some  light  towards  un- 
derstanding that  in  question ;  for,  in  the  disposition  of  the  testa- 
fa)  1  P.  Wms.  96. 


[t  That  was  a  case  of  personal  property,  being  u  devise  of  £20,000  unto  five  per- 
sons, equally  to  be  divided  between  them,  share  and  share  alike,  and  if  either  of  them 
.died,  to  the  survivors  or  survivor  of  them.    Held,  a  tenancy  in  common,  4  Bro.  Pari, 
Ca.  574.     Vide  Doe  v.  Abey,  1  Maule  and  Selw.  428. — Note  to  former  edition.] 

vol.  in.  35 
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mentary  part,  there  was  the  same  benefit  of  survivorship  intended, 
as  in  the  orphanage  part.  The  word  "  like"  was  a  word  of  refer- 
ence, being  the  same  as  if  the  testator  had  said,  if  any  one  died 
before  twenty-one,  unmarried,  his  share  shall  go  to  the  survivors; 
and  the  point  was,  what  effect  this  would  have  upon  the  other 
clause.  The  testator  was  making  a  fund  for  his  younger  child- 
ren, the  very  same  as  were  legatees  of  the  testamentary  part, 
which  was  expressly  given  over  if  any  died  before  twenty-one 
unmarried  ;  and  therefore,  he  thought  the  benefit  of  survivorship, 
as  to  the  estate  in  question,  must  be  the  same  benefit  of  survi- 
vorship which  he  had  directed  before  as  to  the  personal  estate ; 
which  was  a  very  natural  intention,  that  if  a  child  should  die 
before  he  could  make  use  of  his  share,  it  should  go  over  to  the 
others.  It  was  said  that  the  word  "  like  "  was  not  inserted  in  this 
clause  ;  but  he  thought  that  was  of  no  weight,  he  having  used 
the  same  words  in  such  a  sense  as  to  make  no  doubt  of  his  mean- 
ing :  and  though  the  making  the  children  joint  tenants  would 
certainly  overturn  many  words  in  the  will,  yet  by  construing 
this  to  amount  to  a  limitation  over  upon  a  contingency,  all  the 
words  would  be  consistent ;  and  he  thought  it  the  same  as  if -the 
contingency  had  been  expressly  repeated.  This  was  called  pro- 
ceeding by  arbitrary  conjecture,  but  he  thought  it  a  reasonable 
intendment ;  for,  which  was  the  most  natural  construction  ?  that 

the  survivorship  should  relate  to  the  testator's  death,  or 
335  *    mean  a  survivorship  amongst  themselves :   *  and  if  this 

construction  was  right,  the  case  stood  clear  of  all  the 
authorities  ;  and  as  Charlton  died,  under  twenty-one,  and  unmar- 
ried, his  share  survived  to  the  other  three  children. 

The  next  question  arose  upon  the  will  of  Harewell  Hawes, 
namely,  at  what  time  those  shares  vested  in  the  plaintiff  and 
his  sisters ;  whether  immediately,  or  upon  their  attaining  the 
age  of  twenty-one.  When  the  conveyance  was  to  be  made, 
they  must  certainly  take  as  tenants  in  common,  for  divided 
shares  must  be  conveyed :  and  as  to  suspending  the  convey- 
ance till  the  youngest  attained  twenty-one,  he  thought  it  not 
a  right  construction  ;  for  the  words  were  disjunctive,  when  she 
and  |  they,  SfC,  yet  he  thought  the  word  "  and  "  ought  to  be  con- 
strued as  "  or,"  otherwise,  the  trust  of  the  rents  and  profits  would 
cease  as  to  each  child  that  attained  twenty-one,  and  he  could- 
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neither  have  lands  nor  rents,  till  the  youngest  also  should  attain 
twenty-one.  Now,  one  of  the  children  dying  under  twenty-one, 
the  question  was,  whether  her  share  should  descend  to  her  heir 
at  law,  or  survive ;  and  he  thought  it  survived ;  and  that  this 
clause  must  be  construed  in  the  same  manner  as  if  that  relating 
to  the  rents  and  profits  had  been  placed  first.  The  will  must 
have  the  same  construction  wherever  the  clauses  were  placed  ; 
and  placing  them  as  he  just  then  did,  there  would  have  been  a 
joint-tenancy,  during  their  minorities ;  and  if  one  died  under 
age,  his  or  her  part  would  not  descend,  but  survive  to  the  others, 
and  go  towards  their  maintenance.  This  gave  a  light  to  the 
time  when  the  conveyance  was  to  be  made,  and  for  whose  ben- 
efit ;  for  if  any  died  before  twenty-one,  it  showed  he  or  she  was 
not  intended  to  take,  and  that  the  conveyance  was  to  be  made 
at  a  limited  time,  that  of  their  attaining  twenty-one  ;  and  if  the 
plaintiff  had  attained  twenty-one  and  died,  and  then  one  of  his 
sisters  had  died  under  twenty-one,  he  thought  the  conveyance 
of  her  share  ought  to  be  made  to  the  heir  of  the  plaintiff,  and  the 
surviving  sister,  because,  as  to  the  plaintiff,  the  contingency  of 
survivorship  would  then  be  over,  (a) 

10.  In  a  modern  case,  lands  were  devised,  after  an  equitable 
estate  for  life,  to  the  testator's  niece  Sarah ;  for  the  use  of  the 
heirs  of  the  body  of  the  said  Sarah,  lawfully  begotten  or  to  be 
begotten,  their  heirs  and  assigns  forever,  without  any  respect  to 
be  had  or  made  in  regard  to  seniority  of  age  or  priority  of  birth  ; 
and  the  Court  of  K.  B.  held,  that  they  took  as  joint- 
tenants,  *  because  they  were  to  take  together,  without  *336 
regard  to  seniority  of  age  or  priority  of  birth,  (b) 

11.  It  has  been  stated  in  a  preceding  chapter,  that  where 
there  are  two  different  dispositions  of  the  same  estate  in  a  will, 
the  two  devisees  shall  take  in  moieties.  And  Mr.  Hargrave  says, 
that  in  some  of  the  old  books,  it  is  said  generally  that  there 
shall  be  a  joint-tenancy ;  but  according  to  the  modern  opinion, 
and  it  seems  the  best,  there  will  be  a  joint-tenancy,  or  a  tenancy 
in  common,  according  to  the  words  used  in  limiting  the  two 
estates  ,  by  which  it  is  meant,  that  if  the  two  estates  given  by 
the  will  have  the  unity  or  sameness  of  interest  essential  to  a 

(a)  [Armstrong  v.  Eldridge,  3  Bro.  C.  C.  215.]  (S)  Doe  v.  Ironmonger,  3  East,  533. 
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joint-tenancy,  the  devisees  shall  be  joint-tenants  ;  but  otherwise 
shall  be  tenants  in  common,  (a) 

12.  Wherever  a  real  estate  is  devised  to  two  or  more  persons, 
and  there  are  any  words  in  the  will  indicating  an  intention  that 
the  devisees  shall  take  several  and  distinct  shares  in  it,  they  will 
be  tenants  in  common.1 

13.  A  person  devised  lands  to  his  wife  for  life,  remainder  to 
A,  B,  and  C,  and  their  heirs  respectively  forever.  The  question 
was,  whether  A,  B,  and  C,  were  joint,  tenants  or  tenants  in 
common,  (b) 

The  Court  held,  that  here  was  a  tenancy  in  common,  and  that 
it  should  go  throughout,  and  was  not  to  be  divided ;  and  the 
intent  of  the  devisor  appeared  in  the  will,  that  every  one  should 
have  his  part,  and  their  heirs :  so  here  was  a  provision  for 
children ;  and  the  word  respectively  would  be  idle,  if  another 
construction  should  be  made,  and  would  signify  no  more  than 
what  the  law  said  without  it. 

14.  One  Lewen  devised  lands  to  his  two  sons,  equally,  and 
their  heirs.  It  was  adjudged,  that  the  devisees  took  as  tenants 
in  common ;  for  otherwise,  the  word  "  equally  "  would  have  no 
meaning,  (c) 

15.  Lands  were  devised  to  five  persons,  their  heirs  and  as- 
signs, all  of  them  to  have  part  and  part  alike,  and  the  one 
to  have  as  much  as  the  other.  Adjudged,  to  be  a  tenancy  in 
common,  (d) 

16.  A  person  devised  a  messuage  with  the  appurtenances  unto 
M.  G.  and  T.  R.,  equally  to  them,  his  sister's  sons,  (e) 

Lord  Mansfield  said,  there  was  no  room  for  argument ; 
■337  *    "  equally  "  *  implied  a  division  ;  whereas,  if  they  were  to 
take  as  joint-tenants,  there  would  be  no  division. 

(a)  Ch.  9.    1  Inst.  112  b,  n.     2  Atk.  373.     3  Atk.  493. 
Ifi)  Torret  v.  Frampton,  Stiles,  434. 

(c)  Lewen  v.  Cox,  Cro.  Eliz.  695.    1  Vern.  32. 

(d)  Thorowgood  v.  Collins,  Cro.  Car.  75.    Het.  29. 

(e)  Denn  i>.  Gaskin,  Cowp.  657.     [Dougl.  760.    Right  v.  Compton,  9  East,  276.] 

1  In  the  United  States,  the  general  rule  is,  that  all  conveyances  to  two  or  more 
persons  are  tenancies  in  common,  unless  a  different  intention  is  expressed.  Sec  ante, 
tit.  18,  ch.  1,  §  2,  note. 

See,  as  to  the  rule  in  the  text,  Martin  v.  Smith,  5  Binn.  16 ;  Westcot  v.  Cady,  5 
Johns.  Ch.  334  ;  Evans  v.  Brittain,  3  S.  &  E.  135. 
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17.  [So  a  devise  to  the  testator's,  two  daughters,  Jane  and 
Mary,  of  all  his  right  in  B.  and  C.  between  them,  was  held  to 
constitute  a  tenancy  in  common.]  (a) 

18.  The  words  "equally  to  be  divided,"  have  always  been 
held  to  create  a  tenancy  in  common  in  a  will,  because  they 
imply  a  division;  whereas,  between  joint  tenants,  there  is  no 
division;  unless  there  are  other  words  in  the  will,  as  in  some 
of  the  preceding  cases,  that  expressly  give  a  right  of  survivor- 
ship.1 

19.  A  man  devised  to  his  wife  for  life,  and  after  her  decease, 
to  his  three  daughters,  equally  to  be  divided;  and  if  any  of  them 
die  before  the  other,  then  the  survivors  to  be  her  heirs,  equally 
to  be  divided,  and  if  they  all  died  without  issue,  then  over,  (b) 

It  was  held,  that  the  daughters  were  not  joint-tenants,  but 
that  they  had  several  inheritances  in  tail,  with  cross  remainders. 

20.  A  man  devised  lands  to  his  two  sons  and  their  heirs,  and 
the  longer  liver  of  them,  equally  to  be  divided  between  them  and 
their  heirs,  after  the  death  of  his  wife,  (c) 

The  Court  was  of  opinion,  that  the  sons  were  tenants  in  com- 
mon, and  that  the  devise  was  good ;  and  the  reason  was  upon 
the  construction  of  wills,  that  it  ought  to  be  according  to  the 
intent  of  the  devisor ;  his  intent  appearing  to  be,  not  only  to 
provide  for  his  two  sons,  but  for  their  posterity ;  that  not  only 
his  two  sons,  but  their  heirs,  should  have  an  equal  part ;  for 
the  words  were,  "  equally  to  be  divided  between  them  and  their 
heirs."  And  though,  by  the  first  words,  it  was  given  to  them  and 
the  survivor  of  them,  yet  the  last  words  explained  what  he 
intended  by  the  word  "survivor;"  that  the  survivor  should 
have  an  equal  division  with  the  heirs  of  him  who  should  die 
first.  And  though  the  testator  had  not  aptly  expressed  him- 
self, yet  upon  all  the  words  taken  together,  his  meaning  seemed 
to  be  so. 

21.  A  person  devised  two  leasehold  houses  to  J.  P.  and  J.  H., 
and  then  said : — "  My  will  and  meaning  is,  that  the  rents  of  my 
two  said  houses  shall  be  equally  shared  and  divided  between 

(a)  Lashbrooke  v.  Cock,  2  Mer.  70.    See  also  Warner  v.  Hone,  1  Eq.  Cas.  Abr.  292,  pi.  10.] 
(6)  King  v.  Eumball,  Cro.  Jac.  448.  (c)  Blissett  v.  Cranwell,  1  Salk.  226. 

1  [Davis  v.  Smith,  4  Harring.  68  ;  Gilpin  v.  Hollingsworth,  3  Md.  190;  Chighizola 
v.  LeBaron,  21  Ala.  406.] 

35* 
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them  the  said  J.  P.  and  J.  H.  as  aforesaid."  It  was  held  by 
Lord  Hardwicke,  that  the  devisees  took  as  tenants  in  com- 
mon, (a) 

22.  A  person  devised  a  freehold  estate  to  trustees  and  their 
heirs,  in  trust,  to  permit  his  three  sisters  and  their  assigns 

338*    to   *hold  and  enjoy  the   said  premises,  and  receive  the 
rents  thereof,  to  their  sole  and  separate  use  ;   and  as  Ms 
said  sisters  should  severally  die,  he  gave  the  premises  to  their 
several  heirs,  (b) 

Lord  Hardwicke  held,  that  the  plain  meaning  of  the  words, 
"  as  they  severally  die"  &c.  was,  that  the  sisters  should  take  as 
tenants  in  common. 

23.  A  testator  devised  all  his  real  estate  to  trustees,  as  soon 
as  his  three  daughters  should  attain  their  respective  ages  of 
twenty-one,  to  convey  to  them  and  the  heirs  of  their  bodies,  as 
joint-tenants,  (c) 

Lord  Hardwicke,  after  observing  that,  on  account  of  the 
direction  to  convey,  this  was  an  executory  trust,  in  which  case 
the  Court  assumed  greater  latitude  of  moulding  the  will  accord- 
ing to  the  intention  of  the  testator,  gave  his  opinion,  that  the 
daughters  did  not  take  as  joint-tenants ;  but  that  conveyances 
should  be  made  to  them  at  twenty-one  respectively,  in  tail  male, 
with  cross  remainders  in  tail ;  by  which  means  survivorship  would 
be  preserved,  upon  the  death  of  any  daughter  without  issue, 
which  was  the  most  that  was  meant  by  joint-tenants,  (d) 

24.  J.  S.,  seised  in  possession  of  some  freehold  lands,  and 
entitled  in  reversion  to  others,  made  his  will  in  these  words, — 
"  Imprimis,  my  mind  and  will  is,  that  all  my  debts  and  funeral 
expenses  be  paid  out  of  my  whole  estate ;  and  whereas  I  am 
entitled  to  divers  freehold  messuages,  lands,  and  tenements  at 
the  decease  of  my  aunt  M.,  I  hereby  give  the  said  premises,  as 
well  as  my  other  estate,  to  A,  B,  and  C,  and  their  heirs,  upon 
trust  that  at  the  decease  of  my  Aunt  M.  what  my  personal  estate 
shall  not  extend  to  pay,  they  shall,  by  sale  or  mortgage  of  any 
part  of  my  real  estate,  raise  so  much  money  as  shall  pay  off  all 
my  just  debts ;  and  I  hereby  order,  and  my  mind  is,  that  the 

(a)  Prince  v.  Heylin,  1  Atk.  493.    (Drayton  v.  Drayton,  1  Dessaus.  329.) 

(6)  Sheppard  v.  Gibbons,  2  Atk.  441.  (c)  Maryat  v.  Townly,  1  Ves.  102. 

(d)  [Woodgate  v.  Unwin,  4  Sim.  129.] 
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remainder  of  my  estate  shall  go  to,  and  be  equally  divided 
amongst,  my  three  children,  Dinah,  Frances,  and  Mary,  and  the 
survivor  of  them,  and  their  heirs  forever.  And  I  do  hereby 
order  the  guardianship  of  my  son  John,  as  well  as  of  my  other 
said  three  children,  to  my  wife ;  and  will  that  she  shall  educate 
them  out  of  the  rents  and  profits  of  their  several  estates  and  for- 
tunes, given  them,  and  settled  upon  them  by  this  my  will,  or 
otherwise  howsoever."  (a) 

Lord  Hardwicke. — "  In  making  a  construction  of  this  will, 
the  testator's  circumstances,  as  to  family  and  estate,  must 
be  *  considered.  He  had  one  son.  and  three  daughters ;  *  339 
he  had  two  estates,  one  in  possession,  the  other  in  rever- 
sion, and  intended  making  a  provision  by  way  of  portion  for  his 
three  younger  children.  The  question  is,  whether  these  three 
daughters  take  as  joint-tenants,  or  tenants  in  common ;  and  I  am 
of  opinion  that  they  each  take  a  separate  share.  Courts  of  law 
were  anciently  very  favorable  to  joint  tenancies,  upon  .account 
of  the  tenures,  to  prevent  the  splitting  them  :  but  since  the  abo- 
lition of  tenures,  even  courts  of  law  have ,  been  less  favorable  to 
them  ;  but  courts  of  equity  always  espouse  tenancies  in  common, 
as  being  a  more  equitable  provision,  and  preventing  the  descent 
of,  and  right  to,  the  estate  depending  upon  an  accident,  that  of 
survivorship,  and  are  still  more  inclined  to  them,  when  the  ques- 
tion arises  upon  provisions  for  children,  whereby  an  equality  is 
established  amongst  them.  It  was  said  on  the  one  hand,  that  the 
word  "  survivor"  makes"  a  joint  tenancy ;  and  on  the  other  that 
the  words  "  equally  to  be  divided,"  should  sever  it,  and  make  a 
tenancy  in  common  ;  and  I  am  of  opinion,  that  in  this  case  these 
last  words  must  prevail :  for  it  could  never  be  the  testator's 
intent,  that  if  any  one  of  his  younger  children  should  die  leaving 
children,  such  children  should  have  nothing  at  all ;  but  their 
mother's  share  should  go  to  the  surviving  sisters.  It  was  said 
the  daughters  might  have  severed  the  joint  tenancy;  but  here 
they  were  under  age  ;  any  one  of  them  might  have  married,  and 
had  children,  and  died  under  age,  before  any  severance  of  the 
joint  tenancy  could  be. 

"  For  the  defendant,  it  was  insisted,  that  the  word  <  survivor ' 
should  relate  to  such  as  should  be  living  at  the  death  of  M.  his 

(a)  Stones  v.  Heavtely,  MSS.  B.    1  Ves.  165. 
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aunt,  because  it  was  then  the  division  must  be  made  ;  but  that 
would  not  do,  for  so  the  whole  would  be  suspended,  and  nothing 
vest  till  M.'s  death ;  which  was  plainly  contrary  to  the  testator's 
intention.  The  words  carried  an  immediate  devise,  after  the 
execution  of  the  trust ;  he  directs  the  rents  and  profits  to  be  ap- 
plied for  their  maintenance,  until  they  attain  twenty-one.  And 
I,  therefore,  resort  to  the  resolution  in  Blisset  v.  Cranwell,  which 
I  think  fully  governs  the  present  case.  It  is  there  said,  that  the 
testator's  intent  of  providing  not  only  for  his  sons,  but  for  their 
posterities,  must  prevail,  and  that  therefore,  the  sons  should  be 
tenants  in  common  :  this  is  a  good  and  substantial  reason,  and 

not  a  playing  upon  words.  Apply  it  to  the  present  case. 
340*    *  This  is  a  provision  for  children,  as  well  as  that ;  here  are 

the  words,  "equally  to  be  divided,"  as  there  were  there, 
and  the  objection,  that  the  survivor  should  take  the  whole,  held 
in  that  case  as  well  as  in  this.  I  take  the  word  "heirs"  here  to 
relate  tOj  and  the  inheritance  to  be  thereby  fixed  in,  them  all,  and 
not  in  the  survivor.  The  taking  it  in  the  contrary  sense  would 
put  the  inheritance  in  abeyance  upon  the  known  difference  be- 
tween a  gift  to  A  and  B  and  their  heirs,  which  makes  them  joint 
tenants,  and  fixes  the  inheritance  immediately,  and  a  gift  to  A 
and  B,  and  the  heirs  of  the  survivor,  whereby  no  inheritance  is 
fixed  in  either,  but  remains  in  abeyance  until  the  death  of  one  of 
them,  (a) 

25.  A  person  devised  lands  to  his  five  children,  and  the  survi- 
vors and  survivor  of  them,  and  the  executors  and  administrators 
of  such  survivor,  share  and  share  alike,  as  tenants  in  common,, 
and  not  as  joint  tenants,  (b)  f 

(a)  Ante,  s.  20.  (5)  Eose  v.  Hill,  3  Burr.  1881.    (Simpson  v.  Coon,  4  S.  &  K.  371.) 


[  t  In  devises  and  bequests  of  real  as  well  as  of  personal  estate  to  several  persons  as 
tenants  in  common,  words  of  survivorship  are  frequently  so  blended  with  the  words 
importing  separate  and  distinct  ownership  among  the  devisees,  that  questions  have 
arisen,  as  to  what  period  those  words  refer,  which  indicate  an  intention  that  survivor- 
ship should  take  place  among  the  devisees.  In  every  case,  of  course,  the  presumed 
intention  of  the  testator  is  the  guide,  so  far  as  it  can  be  collected  ;  and  we  accordingly 
find  some  cases  both  of  real  and  personal  estate,  where  the  words  of  survivorship  have 
been  referred  to  the  death  of  the  testator  ;  that  being  the  period  of  division  or  distribu- 
tion ;  in  which  case  the  devisees  or  legatees  have  been  considered  tenants  in  common 
from  that  event,  the  benefit  of  survivorship  continuing  only  during  the  testator's  life. 
Bindon  u.  Suffolk,  1  P.  Wms.  96;  Barker  v.  Giles,  2  P.  Wms.  280;  Stringer  v.  Phil- 
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*  It  was  contended,  that  this  was  a  tenancy  in  common     *341 
among  the  five  children  for  life ;  with  a  survivorship  to  the 
longer  liver  of  them. 

Lord  Mansfield,  said,  that  an  estate  to  more  than  one,  with  a 
benefit  of  survivorship,  was  a  joint  tenancy.  But  here,  the  tes- 
tator had  expressly  declared,  that  they  should  not  take  as  joint 
tenants.  The  construction  contended  for  was  too  refined  for  the 
testator's  meaning.  He  meant  to  dispose  of  all  his  estate  real 
and  personal,  and  he  meant  to  dispose  of  his  real  estate  among 
his  children,  after  the  death  of  his  wife.  He  used  the  same 
words  in  disposing  of  the  real  estate,  as  he  did  in  disposing  of 
the  persona],  and  they  explained  each  other.  There  were  words 
in  the  will  which  plainly  showed,  that  he  meant  his  estate  to  go 
to  the  representatives  of  his  children,  after  their  deaths,  though 
he  had  used  improper  terms.  It  was  plain,  that  they  were  not  to 
take  as  joint-tenants ;  and  it  was  plain  to  him,  that  he  considered 
that  several  of  his  five  children  might  happen  to  die  in  his  own 
lifetime,  and  therefore  made  a  provision  for  such  of  them  as 
should  survive  him,  and  be  in  existence  at  the  time  when  the 


lips,  1  Eq.  Ca.  Ab.  292,  pi.  11;  Trotter  v.  Williams,  Pre.  Ch.  78;  Smith  v.  Horlock, 
7  Taunt.  129 ;  King  v.  Taylor,  5  Ves.  806 ;  and  so  in  other  cases  where  the  period  of 
distribution  was  not  the  death  of  the  testator.  Eose  v.  Hill,  ubi  supra  ;  Wilson  v.  Bayly, 
5  Bro.  P.  C.  388,  (3  Toml.  ed.)  195  ;  Roebuck  v.  Dean,  2  Ves.  265 ;  Perry  v.  Woods, 
3  Ves.  205 ;  Maberly  v.  Strode,  3  Ves.  450 ;  Eussell  v.  Long,  4  Ves.  551 ;  Brown  v. 
Biggs,  7  Ves.  279;  Doe  v.  Prigg,  8  B.  &  Cress.  231,  and  the  authorities  there  cited. 
Garland  v.  Thomas,  1  New  Rep.  82;  Edwards  v.  Symons,  6  Taunt.  213.  In  the  fol- 
lowing class  the  survivorship  was  confined  to  the  death  of  the  tenant  for  life.  Daniell 
v.  Daniell,  6  Ves.  297 ;  Jenour  v.  Jeriour,  10  Ves.  562 ;  Newton  v.  Ayscough,  19  Ves. 
534 ;  Brown  v.  Kenyon,  3  Mad.  410 ;  Cripps  v.  Wolcott,  4  Mad.  11  ;  Pope  v.  Whitcomb, 
3  Buss.  124  ;  Crowder  v.  Stone,  lb.  217  ;  Da  Costa  v.  Keir,  lb.  360.  In  the  following, 
the  survivorship  was  referred  to  the  minority  of  the  devisees  or  legatees.  Hawes  v. 
Hawes,  1  Ves.  13 ;  Mendes  v.  Mendes,  3  Atk.  619  ;  Earl  of  Salisbury  v.  Lambe,  Amb. 
383  ;  Halifax  v.  Wilson,  16  Ves.  168  ;  Bayard  v.  Smith,  14  Ves.  470;  Walker  v.  Main, 
1  J.  &  Wal.  1 ;  Crozier  v.  Eisher,  4  Buss.  398  ;  (Woodgate  v.  TJnwin,  4  Sim.  129.)  In 
the  following  case  the  survivorship  was  extended  to  the  dying  of  the  legatee  or  devisee 
without  leaving  issue.  Shergold  v.  Boone,  13  Ves.  370.  In  the  cases  of  Armstrong  v. 
Eldridge,  3  Bro.  C.  C.  214,  (Belt's  ed.) ;  Turkerman  v.  Jeoffrys,  Holt's  Bcp.  370,  sup. 
s.  8,  are  io  be  found  instances  of  the  words  of  severance  yielding  to  the  general  inten- 
tion that  the  devisees  should  take  as  joint  tenants.  The  later  case  of  Jones  v.  Ran- 
dall, 1  Jac.  &  Walk.,  so  closely  resembles  that  of  Armstrong  v.  Eldridge,  that  it  is  not 
easy  to  reconcile  them.  In  Jones  v.  Randall,  the  words  of  severance  were  held  to  gov- 
ern the  construction.  The  greater  part  of  the  above  cases  will  be  found  arranged  and 
discussed  in  2  Rop.  Leg.  pp.  334  to  357,  ed.  1828.] 
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interest  was  to  vest,  and  their  representatives.  He  meant  to 
prevent  a  lapse,  and  therefore  the  Court  might  rather  apply  the 
words  to  a  fixed  particular  time,  than  give  no  meaning  at  all  to 
them ;  and  this  was  agreeable  to  the  case  of  Stringer  v.  Phil- 
lips, (a)  . 

Mr.  Just.  "Wilmot  concurred ;  he  thought  the  true  construction 
to  be,  that  the  words  "  survivors  and  survivor  "  were  inserted  in 
order  to  prevent  the  consequence  of  any  lapse,  by  any  of  the 
testator's  children  dying  in  his  own  lifetime.  He  meant  bis 
children  to  be  all  equal ;  and  if  one  only  or  more  should  survive 
the  rest,  at  the  time  of  his  death,  the  clause  meant,  that  the 
share  or  shares  of  such  survivor  or  survivors  should  go  to  them, 
and  their  representatives ;  but  he  could  never  mean  to  exclude 
the  children  of  any  of  his  children,  who  should  leave  any.  This 
will  gave  the  absolute  fee  to  all,  as  tenants  in  common,  for 
"  executors  "  was  equivalent  to  "  heirs  "  in  a  will. 

Mr.  Just.  Yates,  who  tried  the  cause,  concurred;  the 
342  *    testator's  *  intention  being  as  plain  as  it  could  be,  having 
said  that  his  children  should  take  as  tenants-  in  common, 
and  not  as  joint-tenants  ;  and  the  word  survivor  should  not  de- 
stroy and  control  this  plain  intention,  (b) 

The  Court  were  unanimous  that  it  was  a  tenancy  in  common 
in  fee  ;  and  that  the  words  "  survivors  and  survivor  "  related  to 
the  death  of  the  testator. 

26.  R.  Clarke  devised  his  estate  to  trustees  and  their  heirs,  to 
the  use  of  the  testator's  nieces,  Susan  Clarke,  Elfe.  Garland,  and 
Ann  Corry,  and  the  survivor  and  survivors  of  them,  and  the 
heirs  of  the  body  of  such  survivor  and  survivors,  as  tenants  in 
common  and  not  as  joint  tenants ;  and  for  want  of  such  issue 
remainder  over,  (c) 

Upon  a  case  sent  by  the  Master  of  the  Eolls  for  the  opinion 
of  the  Court  of  Common  Pleas,  the  Judges  of  that  Court  certified 
that  the  devisees  took  as  tenants  in  common. 

27.  It  has  been  stated  that  two  persons  may  have  an  estate 
in  joint  tenancy,  for  their  lives,  and  be  tenants  in  common  of  the 

.inheritance.     These  estates  may  be  created  by  will,  as  well  as 
by  deed.  (d~)     , 

(a)  1  Ab.  Eq.  292.  (J)  [Doe  v.  Prigg,  8  Bar.  &  Cres.  231.] 

(c)  Garland  v.  Thomas,  1  Bos.  &  Pul.  N.  E.  82.  (d)  Tit.  18,  u.  1.  s.  8. 
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28.  A  person  devised  an  estate  to  be  sold  for  the  payment  of 
debts  and  legacies  ;  and  directed  that  the  surplus  of  the  money- 
should  be  laid  out  in  the  purchase  of  lands,  to  be  settled  to  the 
use  of  the  testator's  two  nephews,  and  the  survivor  of  them,  and 
their  heirs,  equally  to  be  divided  between  them,  share  and  share 
alike.  The  question  was,  whether  these  words  created  a  joint 
tenancy,  or  a  tenancy  in  common,  (a) 

Lord  King  said,  it  was  a  certain  rule,  in  the  exposition  of  wills 
especially,  that  every  word  should  have  its  effect,  and  not  be 
rejected,  if  any  construction  could  possibly  be  put  upon  it,  and 
here  he  thought  there  might.  The  first  part  of  the  devise  being 
to  two,  and  the  survivor  of  them,  made  them  plainly  joint-ten- 
ants for  life,  and  therefore  they  should  be  so  taken  ;  and  then, 
as  to  the  next  words — "  and  to  their  heirs,  equally  to  be  divided 
between  them,  share  and  share  alike,"  these  were  plainly  words 
importing  a  tenancy  in  common,  and  should  operate  accord- 
ingly, so  as  to  make  them  tenants  in  common  of  the  inherit- 
ance ;  by  which  construction  of  the  will  every  word  would  take 
place.1 

*  A  decree  was  made  accordingly ;  which  was  affirmed  *  343 
by  the  House  of  Lords.  (6)f 

29.  With  respect  to  the  words  by  which  cross  remainders  are 
expressly  created  in  a  will,  they  are  of  course  the  same  as  those 
which  are  used  for  that  purpose  in  a  deed.  But  cross  remainders 
may  arise  in  a  will,  by  implication  of  law,  where  it  appears  to 
have  been  the  indention  of  the  testator  that  there  should  be  cross 
remainders,  (c) 2 

30.  A  having  issue  five  sons,  his  wife  being  ensient  with  the 

(<i)  Barker  v.  Giles,  2  P.  Wms.  280.    Barker  v.  Smith,  S.  C.    9  Mod.  157.    (Bunch  D.  Hurst 
8  Desau.  288.    Westcott ».  Cady,  5  Johns.  Ch.  334.     Stewart  v.  Garnett,  3  Sim.  399.) 
(&)  3  Bro.  Pari.  Ca.  104.  (c)  Home  v.  Barton,  Coop.  257. 


[t  For  the  cases  of  bequests  of  personal  estate  to  legatees  as  tenants  in  common,  see 
2  Roper's  Leg.  329,  356,  cd.  1828.     See  also  Lushingtonu.  Sewell,  1  Sim.  435,  475.] 

1  The  words  " share  and  share  alike"  may  be  controlled  by  circumstances,  showing 
that  they  were  not  intended  to  create  a  tenancy  in  common ;  Moore  v.  Cleghorn, 
11  Jur.  598. 

2  As  to  the  words,  by  which  cross  remainders  are  created  in  a  deed,  see  ante,  tit.  32, 
ch.  22,  §  59,  et  seq. 

In  order  to  raise  cross  remainders  by  necessary  implication,  there  must  appear  in 
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sixth,  devised  two-thirds  of  his  lands  to  his  four  younger  sons, 
and  the  child  in  ventre  matris,  if  it  was  a  son,  and  their  heirs ; 
and  if  they  all  died  without  issue  male  of  their  bodies,  or  any 
of  them,  that  the  land  should  revert  *to  the  right  heirs  of  the 
devisor,  (a) 

It  was  adjudged,  that  the  younger  sons  were  tenants  in  tail, 
with  cross  remainders  to  each  of  them  ;  for  it  was  clearly  the 
intention  of  the  testator  that  no  part  of  the  estate  devised  should 
revert  to  the  heirs  of  the  devisor,  as  long  as  any  issue  remained 
of  any  of  his  younger  sons. 

31.  A  man  having  two  sons,  devised  part  of  his  lands  to  one 
of  them  and  his  heirs,  and  the  remaining  part  to  the  other  and 
his  heirs ;  and  added  this  item ; — "  I  will  that  the  survivor  of 
them  shall  be  heir  to  the  other,  if  either  of  them  die  without 
issue."  Adjudged,  that  they  were  tenants  in  common  in  tail 
with  cross  remainders,  (b) 

32.  A  testator  devised  in  these  words, — "  I  give  all  my  lands 
in  M.  to  my  two  daughters,  Elizabeth  and  Ann,  and  their  heirs, 
equally  to  be  divided  between  them ;  and  in  case  they  happen 
to  die  without  issue,  then  I  give  and  devise  all  the  said  lands  to 
my  nephew."  Adjudged,  that  the  two  daughters  took  estates 
tail,  with  cross  remainders,  (c) 

33.  [In  the  case  of  Green  v.  Stephens,  the  devise  was  to  the  first 
and  other  sons  of  the  testator's  nephew,  John  Stephens,  in  tail 

(a)  Clache's  case,  Dyer,  330,  b.  pi.  20.  « 

(6)  Chadook  v.  Cowley,  Cro.  Jac.  695, 

(c)  Holmes  v.  Meynel,  T.  Raym.  452.    2  Show.  135. 


the  will  an  intention  that  no  person  shall  inherit  any  part  of  the  estate,  or  take  it  by 
way  of  remainder,  so  long  as  any  of  the  devisees,  or  any  of  their  issue,  to  whom  it 
is  given,  are  alive.  If,  therefore,  an  estate  be  devised  to  several  persons  and  the 
heirs  of  their  bodies,  and  if  they  all  die  without  issue,  remainder  to  A;  it  is  appar- 
ent, that  A  cannot  take,  unless  they  all  die  without  issue ;  and  if  one  of  them  dies 
without  issue,  as  A  cannot  take,  it  follows  by  necessary  implication,  that  the  others 
must.  See  Hungerford  v.  Anderson,  4  Day,  368, 372,  per  Reeve,  C.  J.,  Anon. ;  Dyer, 
303  b,  pi.  49.  But  if  there  be  .a  devise  to  two,  and  upon  the  failure  of  issue  of  either 
of  them,  their  several  shares  are  limited  over  to  several  others,  cross  remainders  will 
not  be  implied ;  for  here  is  an  intention  that  each  limitation  over  shall  take  effect  upon 
the  decease  of  the  devisee  without  issue.  Baldrick  v.  White,  2  Bailey,  442.  And  see 
Simpson  v.  Coon,  4  S.  &  R.  368  ;  Den  v.  Cook,  2  Halst.  41  ;  Brooke  v.  Turner,  2 
Bing.  N.  C.  422  ;  Parker  v.  Parker,  5  Met.  134. 
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male,  and  in  default  of  such  issue,  then  to  the  daughter 
and  *  daughters  of  the  said  John  Stephens,  her  and  their  *  344 
heirs  forever  as  tenants  in  common ;  and  for  want  of  such 
issue,  then  to  the  testator's  three  nieces  and  their  several  and  re- 
spective heirs  forever  as  tenants  in  common ;  and  for  want  of 
such  issue  to  the  testator's  right  heirs.  The  testator  then  directed 
certain  lands  to  be  sold,  and  the  residue  of  his  personal  estate  to 
be  converted  into  money,  and  the  produce' to  be  invested  in  the 
purchase  of  lands ;  and  when  purchased,  he  directed  the  lands 
should  be  settled  to  the  uses,  &c,  as  he  had  before  settled  his 
lands.  The  lands  were  not  purchased,  and  the  question  was, 
whether  the  money  belonged  to  the  heir  in  tail  of  the  surviving 
niece  (the  other  two  nieces  having  died  without  issue)  or  one 
third  to  him  and  the  other  two  thirds  to  the  devisee  of  the  re- 
mainder man ;  this  depended  on  the  question,  whether  the  testa- 
tor's direction  to  lay  out  the  personal  estate  in  land  should  have 
been  executed  by  raising  cross  remainders.  Lord  Eldon  decided 
that  it  should :  his  Lordship  observed,  that  conceiving  the  inten- 
tion of  the  will  to  be  for  cross  remainders  among  the  daughters 
of  the  nephew,  he  could  not  think  that  the  testator  had  not  the 
same  intention  with  regard  to  his  nieces.  There  was  nothing  to 
distinguish  them  except  the  word  respective,  which,  upon  the 
authorities  he  had  last  mentioned,  did  not  make  a  distinction 
upon  which  judicial  construction  should  turn.]  (a) l 

(a)  12  Ves.  419.    17  lb.  64.     [Doe  v.  Jenkins  5  Bing.  469.    Livesay  v.  Harding,  1  Russ. 
&  Myl.  656.] 


1  Where  lands  were  devised  to  A,  B,  and  C,  and  their  lawful  issue  respectively,  in 
tail  general,  with  benefit  of  survivorship  among  the  issue  respectively,  as  tenants  in 
common, — it  was  held  that  the  devisees  took  life-estates,  and  their  children  contin- 
gent remainders  in  tail  general,  by  purchase,  in  their  respective  .parents'  shares  ;  with 
cross  remainders  in  tail  among  A,  B,  and  C  ;  the  testator  having  used  the  word  "  issue  " 
as  synonymous  with  "  sons  and  daughters."  Cursham  v.  Newland,  2  Bing.  N.  C.  58  ; 
2  Scott,  105.    And  see  Walker  v.  Petchell,  1  M.  G.  &  S.  652. 

Devise  to  A,  for  life,  remainder  to  trustees,  to  preserve,  &c.,  remainder  to  all  the 
children  of  A,  as  tenants  in  common ;  and  for  want  of  such  issue,  to  B,  for  life,  re- 
mainder in  the  same  manner,  to  B's  children ;  and  for  want  of  such  issue  to  C,  in  fee. 
Held,  that  the  children  of  A  took  estates  for  life  with  cross  remainders  between  them 
for  life ;  with  remainder  to  B  for  life,  remainder  to  his  children,  with  cross  remainders 
between  them  for  life ;  remainder  to  C,  in  fee.    Ashley  v.  Ashley,  6  Sim.  358. 

C.  G.  devised  thus : — "I  give  and  be.queath  to  my  wife  Sarah,  all  my  estate,  real 

vol.  in.  36 
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34.  The  implication  must,  however,  be  a  necessary  one ;  for 
otherwise,  cross  remainders  will  not  be  raised,  even  between  two 
persons,  without  words  creating  a  necessary  implication. 

35.  Richard  Holden  devised  lands  to  his  grandson  Richard 
Holden,  and  granddaughter  Ann  Holden,  equally  to  be  divided, 
and  to  the  heirs  of  their  respective  bodies ;  and  for  default  of 
such  issue,  to  another  person.  It  was  determined,  that  there 
were  no  cross  remainders  between  Richard  and  Ann  Holden,  be- 
cause there  were  no  express  words,  nor  any  necessary  implica- 
tion to  raise  them  ;  for  the  mere  words  "  and  for  default  of  such 
issue,"  being  relative  to  what  went  before,  only  meant,  and  for 
default  of  heirs  of  their  respective  bodies ;  and  then  it  was  no 
more  than  if  it  had  been  a  deyise  of  a  moiety  to  Richard  and 
the  heirs  of  his  body,  and  of  the  other  moiety  to  Elizabeth  and 
the  heirs  of  her  body,  and  for  default  of  heirs  of  their  respec- 
tive bodies,  remainder  over,  in  which  case  there  could  be  no 

doubt,  (a) 
345  *         *  36.  John  Owen  being  seised  in  fee  of  two  messuages, 

devised  them  to  his  wife  for  her  life,  and  after  her  deeease, 
to  his  son  and  daughter  John  and  Margaret,  to  be  equally  divided 
between  them,  and  the  several  and  respective  issues  of  their  bod- 
ies, and  for  want  of  such  issue,  to  his  wife  in  fee.  Lord  Hard- 
wicke  was  of  opinion,  that  this  will  was  not  so  penned  as  to 
create  cross  remainders,  which  not  being  favored  by  the  law, 
could  only  be  raised  by  an  implication  absolutely  necessary ;  and 

(a)  Comber  v.  Hill,  2  Stra.  069. 


and  personal,  during  her  life;  the  house  and  lot  No.  37.  situate  in  Mulberry  street, 
to  my  heirs,  Maria  and  Eliza  G.,  in  fee  simple  forever :  if  one  of  them  should  die,  the 
property  to  descend  on  the  other:  in  case  both  should  die,  the  property  to  descend  on  my 
■wife  Sarah."  Maria  died  in  childhood.  Eliza  arrived  at  full  age  ;  married  ;  and  died 
intestate,  and  without  having  had  issue.  The  mother  survived  both ;  married  the 
■defendant's  father,  by  whom  she  had  issue,  the  defendant  and  four  others ;  and  then 
died.  Hereupon  it  was  held,  that  by  the  words  "  if  one  of  them  should  die,"  &c.  was 
meant  dying  without  issue;  and  that  upon  the  death  of  both  daughters  without  issue, 
the  whole  estate.became  vested  in  the  mother;  it  being  a  devise  to  the  wife  for  life; 
remainder  to  the  two  daughters  for  life,  with  cross  remainders  in  tail  between  them ; 
remainder  to  the  wife  in  fee ;  or  if  not  cross  remainders  in  tail,  then  by  way  of  execu- 
tory devise  in  fee,  to  the  daughters  and  to  the  wife.  Jackson  v.  Strang,  1  Hall,  N.  Y. 
S.  C.  Hep.  1.  And  see  Jackson  v.  Anderson,  16  Johns.  383  ;  Lion  o.  Burtis,  20  Johns. 
483,  as  expounded  in  1  Hall,  29,  30. 
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that  was  not  the  case  here,  for  the  words  several  and  respective 
effectually  disjoined  the  title,  (a) 

37.  It  was,  however,  laid  down  by  the  Judges,  in  the  reign  of 
King-  Charles  I.,  that  cross  remainders  should  not  be  implied 
between  more  than  two  persons.  And  the  late  Mr.  Serjeant  Wil- 
liams has  observed,  that  this  doctrine  was  established  for  two 
reasons  ;  one  was,  to  prevent  as  well  the  confusion  which  it  was 
said  would  follow  from  the  division  of  an  estate  among  many,  as 
the  uncertainty  which  would  arise,  whether  the  surviving  shares 
should  vest  in  them  as  joint  tenants,  or  tenants  in  common,  and 
for  what  estate.  The  other,  which  was  a  technical  reason,  was 
to  avoid  the  splitting  of  tenures,  (b) 

38.  A  person  having  three  sons,  and  being  seised  of  three 
houses,  devised  a  house  to  each  son  and  his  heirs ;  with  a  proviso, 
that  if  all  his  said  children  should  die  without  issue  of  their  bodies 
begotten,  that  then  all  his  said  messuages  should  remain  over, 
and  be  to  his  wife  and  her  heirs,  (c) 

It  was  adjudged,  that  these  words  did  not  create  cross  remain- 
ders between  the  sons  ;  but  that  on  the  death  of  any  one  of  them 
without  issue,  his  house  should  go  over  to  his  mother.  And  Mr. 
Just.  Doddridge  said,  that  although  in  a  devise  to  two  persons, 
there  might  be  cross  remainders,  by  implication,  yet  that  in  a 
devise  to  three,  cross  remainders  should  never  be  implied,  on 
account  of  the  uncertainty  and  inconvenience. 

39.  In  a  subsequent  case  Lord  Hale  said,  that  cross  remain- 
ders should  not  be  created  between  three  persons,  unless  the 
words  of  the  will  plainly  proved  the  intent  of  the  testator  to  have 
been  so ;  as  if  Blackacre  were  devised  to  A,  Whiteacre  to  B, 
and  Greenacre  to  C,  and  if  they  should  all  die  without  issue  of 
their  bodies,  vel  alterius  eorum,  then  cross  remainders  would  be 
allowed,  (d) 

40.  A  person  devised  to  his  four  sisters  and  a  niece  for 
their  *lives,  share  and  share  alike,  as  tenants  in  common,     *346 
and  not  as  joint  tenants,  remainder  to  their  sons  succes- 
sively in  tail  male,  remainder  to  daughters  in  tail,  the  reversion 
to  his  own  right  heirs,  (e)  , 

Lord  Mansfield  said,  that  wherever  cross  remainders  were  to 

(a)  Davenport  v.  Oldis,  1  Atk.  579  [See  Green  v.  Stephens,  infra.  Doe  v.  Cooper,  1. 
East,  229.]  (b)  1  Saunders,  Eep,  185  a,  n.  6.  (c)  Gilbert  v.  Witty,  Cro.  Jae,  655. 

(d)  Cole  v.  Levingstone,  1  Vent.  224.  (e)  P.erry  u.  White,  Cowp.  777. 
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be  raised  by  implication  between  two,  and  no  more,  the  presump- 
tion was  in  favor  of  cross  remainders ;  where  they  were  to  be 
raised  between  more  than  two,  there  the  presumption  was  against 
cross  remainders ;  but  that  presumption  might  be  answered  by 
circumstances  of  plain  and  manifest  intention  either  way.  This 
was  a  qualification  of  the  rule  laid  down  in  former  cases ;  for 
they  seemed  to  say  that  there  should  not  be  cross  remainders 
between  more  than  two  ;  but  the  true  rule  was  to  take  it  with 
the  qualification  above  stated.  Here  the  presumption  was  against 
cross  remainders,  and  judgment  was  given  that  there  were  no 
cross  remainders. 

41.  In  the  case  of  Doe  v.  Cooper,  which  has  been  stated  in  a 
former  chapter,  Mr.  Just.  Lawrence  observed,  that  the  principal 
part  of  the  plaintiff's  argument  was  founded  upon  the  raising  of 
cross  remainders,  by  implication,  between  the  issue  of  Richard 
Cook.  But  it  was  a  settled  rule,  that  they  should  not  be  implied 
between  more  than  two,  unless  such  appeared  upon  the  face  of 
the  will  to  have  been  the  intention  of  the  testator ;  but  no  such 
intent  appeared  in  that  case,  from  the  words  of  the  will ;  nor 
could  it  be  implied  merely  from  the  circumstance  that  the  re- 
mainder over  was  not  to  take  effect  but  upon  the  dying  of  Rich- 
ard Cook  without  leaving  issue,  (a) 

42.  This  doctrine  has  been  somewhat  altered  in  modern  times ; 
for  it  has  been  lately  held,  that  where  there  are  no  words  to  sever 
the  title,  cross  remainders  shall  be  implied ;  and  that  the  pre- 
sumption against  cross  remainders,  between  more  than  two  per- 
sons, may  be  answered  by  circumstances  of  plain  intention,  (b) 

43.  A  devise  was  in  these  words :  — "  To  the  use  of  all  and 
every  the  daughter  and  daughters  of  the  body  of  P.  H.,  and  to 
the  heirs  of  her  and  their  body  and  bodies  lawfully  issuing; 
such  daughters,  if  more  than  one,  to  take  as  tenants  in  common, 
and  not  as  joint  tenants ;  and  for  default  of  such  issue,  to  the 
right  heirs  of  the  devisor."  (c) 

There  were  two  daughters ;  and  one  of  them  having  died  an 
infant,  the  question  was,  whether  her  sister  became  en- 

347  *  titled  *  to  her  moiety.  On  a  case  being  sent  out  of  the 
Court  of  Chancery,  for  the  opinion  of  the  Judges  of  the 

Court  of  K.  B.,  the  certificate  was: — "  There  are  no  words  in 

(o)  Ante,  o.  12.  (J)  1  Saund.  185  a,  n.     '  (c)  Wright  v.  Holford,  Cowp.  81. 
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the  instrument  which  intimate  any  intention  to  limit  over  the 
respective  shares  of  the  two  daughters  dying  without  heirs  of 
their  bodies  respectively ;  on  the  contrary,  the  limitation  over  is 
of  the  whole  estate  to  all  the  daughters,  and  is  to  take  place  on 
the  express  contingency  of  failure  of  all  and  every  the  daughter 
and  daughters,  and  the  heirs  of  their  body  and  bodies ;  and  the 
limitation  over  on  default  of  such  issue,  is  to  the  heir  at  law. 
Consequently,  we  are  of  opinion,  that  as  nothing  is  given  to  the 
heir  at  law,  whilst  any  of  the  daughters  or  their  issue  continue, 
they  must,  among  themselves,  take  cross  remainders." 

44.  A  person,  after  devising  to  his  sons  in  succession  for  life, 
with  remainder  to  the  heirs  male  of  their  bodies,  remainder  to 
the  heirs  female  of  their  bodies,  devised  to  the  use  of  all  and 
every  his  daughter  and  daughters,  as  tenants  in  common,  and 
not  as  joint-tenants,  and  to  the  heirs  of  her  and  their  body  and 
bodies  issuing,  with  remainder  to  the  heirs  of  his  brother  Abra- 
ham for  ever.  Lord  Mansfield  said,  the  question  was,  whether 
the  intent  was  so  plain  as  that  it  could  not  be  effectuated  with- 
out giving  cross  remainders  ;  and  the  Court  thought  that  it  was 
plain  and  unavoidable  to  give  cross  remainders.  The  testator 
had  three  sons,  to  each  of  -whom  he  gave  several  estates  in  tail. 
His  plan  was  to  follow  the  course  of  descent  by  preferring  even 
the  female  line  of  each  of  his  sons  (in  failure  of  the  male)  before 
his  other  sons  and  their  male  line,  and  before  his  own  daughters. 
He  thought  the  coming  to  his  daughters  a  remote  contingency, 
he  therefore  made'  use  of  the  words,  daughter  and  daughters ; 
all  and  every ;  if  two  or  more ;  supposing  that  the  number  might 
be  reduced  before  they  might  become  entitled.  He  took  for 
granted  that  a  remainder  to  his  brother  Abraham,  who  was  alive 
when  he  made  the  will,  could  not  take  place  till  failure  of  his 
own  issue ;  therefore  he  limited  the  remainder  to  the  heirs  of  his 
brother  Abraham,  supposing  it  not  likely  to  happen  in  his  time. 
He  also  limited  the  remainder  in  the  singular  number ;  con- 
ceiving it  could  not  take  effect  till  the  death  of  the  last  daughter, 
without  issue.  "  We  think  these  words  are  equivalent  to  an 
express  declaration  that  there  shall  be  cross  remainders.  In  all 
the  limitations  the  female  line  of  each  son  must  fail, 
before  the  male  *line  of  the  other  sons  shall  take;  and  *348 
all  must  fail  before  the  daughters  could  take :  then  it  would 

36* 
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be  absurd  to  suppose  that  he  meant  to  devise  over  the  shares 
of  any  of  his  own  daughters  dying,  from  the  rest,  when  he 
had  not  done  so  by  his  sons'  daughters  ;  or  that  he  should  have 
given  to  the  heirs  of  his  brother  the  share  of  one  of  his  own 
daughters  dying,  while  any  of  them  was  left :  for  if  Abraham 
had  no  children,  then  the  daughters  would  be  his  heirs.  There- 
fore, we  think  he  has  given  all  his  daughters  the  estate,  with 
cross  remainders,  as  fully  as  if  he  had  given  them  in  the  most 
express  words."  (a) 

45.  G.  Phipard  devised  an  estate  to  his  brothers  William  and 
John,  and  his  sister  Elizabeth,  and  the  heirs  of  their  bodies,  as 
tenants  in  common,  and  not  as  joint-tenants ;  and  for  want  of 
such  issue,  to  his  own  right  heirs  forever,  (b) 

Upon  a  case  sent  out  of  Chancery,  for  the  opinion  of  the 
Judges  of  the  Court  of  K.  B.,  whether  there  were  cross  re- 
mainders created  by  the  will ;  Lord  Mansfield  said,  the  reason 
given  in  the  old  cases  against  raising  cross  remainders,  namely, 
to  prevent  the  splitting  of  freeholds,  had  not  very  great  weight 
at  the  time  it  was  given,  and  certainly  had  none  then.  To  be 
sure,  where  they  were  to  be  raised  between  two,  and  no  more, 
the  favorable  presumption  was  in  support  pf  cross  remainders ; 
where  between  more  than  two  the  presumption  was  against 
them ;  but  the  intention  of  the  testator  might  defeat  the  pre- 
sumption in  either  case.  In  Davenport  v.  Oldis,  where  the 
question  was,  whether  cross  remainders  should  be  raised  between 
two  only,  Lord  Hardwicke,  by  way  of  general  observation,  laid 
it  down  that  the  words,  in  default  of  such  issue,  should  not 
merely  in  themselves  create  cross  remainders.  But  since  that 
time,  in  the  case  of  "Wright  v.  Holford,  the  Court  went  expressly 
on  the  distinction  of  there  being  no  words,  such  as  respectively, 
to  sever  the  title ;  but  that  the  limitation  over  being,  in  default 
of  all  the  issues,  the  rule  of  construction  laid  down,  as  between 
two,  should  prevail.  That  case,  therefore,  upon  full  considera- 
tion, says,  that  these  words  should  lay  such  a  foundation  as  to 
create  cross  remainders ;  and  in  general  he  believed  that  in  de- 
vises of  this  kind  the  intention  of  the  testator  was  in  favor  of 
cross  remainders ;  but  there  must  be  some  circumstances  mani- 
festing such  intention.     In  the  present  case,  the  testator  had 

(o)  Doe  v.  Bnrville,  cited  2  East,  B.  47.  (i)  Phipard  v.  Mansfield,  Cowp.  797. ' 
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two  brothers  and  a  sister ;  if  he  meant  his  estate  *  should  *  349 
have  gone  to  his  heir  at  law,  there  was  no  occasion  to 
make  a  will ;  therefore  it  was  clear  he  did  not  mean  his  brother 
John  should  take  it  as  his  heir,  or  tkat  William  should  do  so  ; 
but  he  meant  that  his  sister  should  be  equally  an  object  of  his 
bounty.  It  was  clear  that  he  meant  no  division  should  take 
place,  to  create  an  inequality  between  them,  till  a  failure  of  the 
heirs  of  all  their  bodies.  He  therefore  began  with  a  disposition 
thus, — "  As  to  all  my  temporal  estate,  I  give  my  lands  to  my 
'  two  brothers  and  my  sister,  and  to  the  heirs  of  their  bodies  law- 
fully begotten."  These  were  the  words  of  an  ignorant  man, 
and  the  will  was  inaccurately  drawn,  for  there  could  not  be  a 
limitation  to  two  brothers  and  a  sister,  and  to  the  heirs  of  their 
three  bodies ;  the  Court  therefore  must  mould  them  as  near  to 
the  intent  of  the  testator  as  they  could.  The  lands,  he  said, 
were  equally  to  be  enjoyed  by  his  brothers  and  sister,  and  the 
heirs  of  their  bodies :  it  was  impossible  to  have  expressed  his 
intention,  that  his  sister  should  take  .equally  with  his  brothers, 
more  plainly.  He  meant  his  estate  should  continue  fettered 
with  an  entail,  as  long  as  the  existence  of  the  persons  then  in 
being,  and  their  issue;  and  that  his  heir  at  law  should  take 
nothing,  till  after  that  entail  was  determined:  whereas  if  the 
construction  were  to  be  that  the  heir  at  law  should  take  upon 
the  failure  of  issue  of  any  one,  the  elder  or  the  younger  brother, 
as  the  case  might  happen,  would  then,  take  a  fee  in  the  share  of 
the  deceased  brother  or  sister,  and  so  create  an  inequality,  which 
the  testator  never  intended  to  make.  For  it  was  limited  to  them 
and  the  heirs  of  their  bodies,  and  "  for  want  of  such  issue ; " 
"  want  of  issue  "  there  plainly  meant  issue  of  all  of  them ;  how 
could  it  then  be  executed  but  by  raising  cross  remainders.  It 
seemed  to  be  as  strong  a  case  as  that  of  Wright  v.  Holford.  (a) 

The  other  Judges  concurred,  and  the  Court  certified  that  there 
were  cross  remainders. 

46.  A  person  devised  to  all  and  every  the  daughter  and 
daughters  of  the  body  of  his  daughter  Martha,  and  the  heirs 
male  of  the  body  of  such  daughter  or  daughters,  equally  between 
them  ;  if  more  than  one,  as  tenants  in  common,  and  not  as  joint 

(a)  Ante,  §  36.    Ante,  §  43. 
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tenants ;  and  for  and  in  default  of  such  issue,  he  gave  and  devised 
all  his  said  premises  unto  his  right  heirs  forever,  (a) 

Upon  a  case  sent  out  of  Chancery,  for  the  opinion  of  the  Judges 
of  the  Court  of  K.  B.j.  Lord  Kenyon  said,  that  as  between 
350*  *two  only,  it  should  be  presumed  that  cross  remainders 
were  intended  to  be  raised  ;  but  if  there  were  more  than 
two,  it  was  necessary  to  resort  to  other  words  in  the  will  to  dis- 
cover an  intention  to  raise  cross  remainders  :  but  here  there  was 
no  doubt,  from  the  words  of  the  limitation  over,  but  that  the 
devisor  intended  to  raise  cross  remainders  between  the  grand- 
daughters. The  testator  clearly  intended  that  the  whole  should 
go  together,  whereas  if  no  cross  remainders  were  raised  between 
the  granddaughters,  it  would  go  to  the  right  heirs  by  separate 
portions,  on  the  death  of  each  granddaughter. 

Mr.  Justice  Buller  said,  this  was  a  stronger  case  for  raising 
cross  remainders  than  that  of  Phipard  v.  Mansfield  ;  for  here, 
besides  the  words,  for  default  of  such  issue,  namely,  issue  of  all 
of  them,  the  devise  over  was  of  all  the  testator's  estates ;  now 
they  could  not  all  go  together  but  by  making  cross  remainders 
between  the  granddaughters,  (b) 

The  Court  certified,  that  the  daughters  of  Martha  took  estates 
in  tail  male,  with  cross  remainders,  (c) 

47.  It  is  observable,  that  the  words  several  and  respective  were 
relied  upon  in  the  cases  of  Comber  v.  Hill,  and  Davenport  v. 
Oldis,  to  show  that  the  limitation  over  was  to  take  place  upon 
failure  of  either  of  the  daughters  and  their  issue  respectively ; 
but  in  the  following  case,  cross  remainders  were  raised  by  impli- 
cation, notwithstanding  the  use  of  the  word  respective. 

48.  A  person  devised  an  estate  to  all  and  every  the  younger 
children  of  Mary  Foxon,  begotten  or  to  be  begotten ;  if  more 
than  one,  equally  to  be  divided  among  them,  and  to  the  heirs  of 
their  respective  body  and  bodies,  to  hold  as  tenants  in  common, 
and  not  as  joint-tenants  ;  and  if  the  said  Mary  Foxon  should 
have  only  one  child,  then  to  such  only  child,  and  to  the  heirs  of 
his  or  her  body  lawfully  issuing  ;  and  for  want  of  such  issue,  he 
gave  and  devised  the  said  premises  to  C.  N.  (d) 

(a)  Atherton  v.  Pye,  4  Term  E.  710.  (b)  Ante,  s.  45. 

(c)  Stanton  v.  Peck,  2  Cox,  E.  8.  (d)  Watson  v.  Foxon,  2  East,  36. 
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The  question  was,  whether  cross  remainders  were  raised  be- 
tween the  younger  children  of  Mary  Foxon. 

Lord  Kenyon  said,  that  where  cross  remainders  were  to  be 
raised  by  implication  between  two,  and  no  more,  the  presumption 
Was  in  favor  of  cross  remainders,  where  they  were  to  be  raised 
between  more  than  two,  the  presumption  was  against  them;  but 
that  presumption  might  be  answered  by  circumstances  of  plain 
and  manifest  intention,  either  way.     Whatever  was  de- 
claratory *of  the  intention  of  the  party,  he  took  to  be    *351 
expressed ;  no  technical  words  were  necessary  to  convey 
an  intention,  but  if  taking  the  whole  instrument  together  there 
was  no  doubt  of  the  party's  meaning,  the  Court  arrived  at  the 
conclusion.     Now  here  the  testator  set  out  with  devising  all  his 
farm,  &c,  to  his  daughter  and  granddaughter  for  their  lives, 
remainder  after  the  death  of  the  survivor,  to  all  and  every  the 
younger  children  of  Mary  Foxon ;  if  more  than  one,  equally  to 
be  divided  amongst  them,  and  the  heirs  of  their  respective  body 
and  bodies,  as  tenants  in  common ;  and  if  only  one  child,  then 
to  such  only  child  and  the  heirs  of  his  or  her  body,  &c. ;  and  for 
want  of  such  issue,  he  gave  and  devised  the  said  premises  to 
his  son-in-law  C.  N.     What  he  meant  by  the  said  premises  was 
evident,  and  could  not  have  been  rendered  clearer  by  saying  all 
the  said  premises,  though  it  might  have  served  to  multiply  words. 
Then,  after  several  limitations,  and  for  want  of  such  issue,  he 
proceeded  to  divide  the  estate  into  thirds,  to  go  to  different  per- 
sons ;  till  then  the  entirety  of  the  estate  was  to  be  preserved,  and 
all  was  to  go.  over  at  the  same  time.     But  great  stress  was  laid 
upon  the  word  respective,  as  disjointing  the  title ;  and  the  author- 
ity of  Lord  Hardwicke  was  referred  to  in  the  cases  mentioned. 
No  person  regarded  what  fell  from  that  great  Judge  with  more 
reverence  than  he  did  ;  but  it  was  unworthy  of  his  great  learning 
and  ability  to  lay  such  stress,  as  he  was  stated  to  have  done,  on 
the  word  respective.^      Creating  a  tenancy  in  common  divided 
the  title  as  much,  whether  the  word  "  respective  "  was  used  or  not ; 


[t  Upon  the  effect  of  the  word  "respective,''  see  Lord  Eldon's  opinion  intireen  v. 
Stephens,  17  Ves.  78,  namely,  that  the  eases  which  have  founded  themselves  on  the 
distinction  of  that  word  must  now  be  considered  as  having  been  overruled  ;  Lord  Ken- 
yon and  Lord  Mansfield,  both  dissenting  from  the  case  of  Lord  Hardwicke.] 
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and  as  to  what  might  have  been  said  by  other  Judges  with  re- 
ference to  the  opinion  delivered  in  Comber  v.  Hill,  and  Daven- 
port v.  Oldis ;  in  subsequent  cases,  where  the  word  "  respective  " 
did  not  occur,  feeling  themselves  right  on  the  principle  on  which 
they  proceeded,  it  was  not  to  be  wondered  at  that  they  were  desir- 
ous of  relieving  their  own  minds  from  the  weight  of  Lord 
Hardwicke's  opinion,  that  there  was  a  distinction  between  the 
cases,  in  the  omission  of  that  word,  on  which  he  so  much  relied ; 
but  it  was  too  much  to  infer  from  thence  that  those  Judges  there- 
fore approved  of  his  opinion,  or  that  their  judgments 
352  *  were  *  governed  solely  by  that  consideration.  In  the  case 
of  Atherton  v.  Pye,  the  devise  over,  in  default  of  such 
issue,  was  of  all  the  testator's  said  lands  ;  and  stress  was  laid  by 
some  of  the  Judges  on  the  word  "  all"  in  support  of  raising  cross 
remainders  between  the  issue  ;  he  would  not  say  by  implication, 
but  by  what  the  Judges  collected  to  be  the  intention  of  the  testator. 
But  the  word  "  all "  was  not  decisive  in  that  case,  and  in  truth 
made  no  difference  in  the  sense ;  for  a  devise  over  of  the  said 
premises,  or  the  premises,  or  all  the  said  premises,  meant  exactly 
the  same  thing.  Admitting,  therefore,  the  general  rule,  that  the 
presumption  was  not  in  favor  of  raising  cross  remainders  by  im- 
plication between  more  than  two,  still  that  was  upon  the  sup- 
position that  nothing  appeared  to  the  contrary,  from  the  apparent 
intention  of  the  testator.  He  had  no  doubt  here  but  that  the 
testator  intended  to  give  cross  remainders  among  the  issue  of 
Mary  Foxon.  The  devise  over  of  the  premises  meant  all  the 
premises ;  he  intended  that  all  the  estate  should  go  over  at  the 
same  time.  He  thought  Lord  Mansfield's  quarrel  with  Daven- 
port v.  Oldis  was  well  founded,  and  he  agreed  with  the  cases  of 
Wright  v.  Holford,  and  Phipard  v.  Mansfield ;  and  he  could  not 
distinguish  the  case  from  those.  He  was  clearly  of  opinion,  that 
the  intention  of  the  testator  was  the  polar  star  by  which  the 
Court  should  be  guided  in  the  construction  of  wills,  where  no 
law  was  infringed  :  and  here  the  intention  was  clear  to  give  cross 
remainders,  (a) 

The  other  Judges  concurred,  and  judgment  was  given  accord- 
ingty- 

49.    A  person  devised  her  estate  in  remainder,  after  giving 

(a)  Sec  1  Taunt.  238.    Ante,  ».  46. 
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several  preceding  estates  to  her  three  daughters,  Frances,  Mary, 
and  Arabella,  and  to  the  heirs  of  their  bodies  respectively,  as 
tenants  in  common ;  and  in  default  of  such  issue,  she  gave  the 
same  to  her  own  right  heirs  forever,  (a) 

The  Court  of  C.  P.  held,  that  cross  remainders  were  created 
between  the  three  daughters ;  and  that  wherever  it  appeared  to 
be  the  intention  of  a  testator,  that  the  whole  of  his  estate  should 
go  over  together,  upon  the  failure  of  issue  of  more  than  two 
tenants  in  common,  cross  remainders  shall  be  employed  be- 
tween them  in  the  mean  time,  in  order  to  effectuate  that 
intent,  (b) 1 

(a)  Doe  v.  Webb,  1  Taunt.  394. 

(6)  Eoe  v.  Clayton,  6  East,  628.     1  Dow,  384.    Cooper  v.  Jones,  3  B.  &  Aid.  425, 

1  A  devise,  '■  to  my  four  sons,  or  the  survivors  of  them,  and  their  heirs  and  assigns, 
to  be  equally  divided  among  them  when  the  youngest  attains  the  age  of  twenty- one 
years,"  was  held  not  to  raise  cross  remainders,  but  to  vest  an  equal  share  in  fee,  in  the 
sons  living  at  the  death  of  the  testator.    Lawrence  «.  M'Arter,  10  Ohio  R.  37. 
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CHAP.  XVI. 

CONSTRUCTION — WHAT  WORDS  CREATE  A  CONDITION,  MAKE  LANDS  LIA- 


Sect.  1.  What  Words  create  a  Con- 
dition. 
4.  Where  construed  a  Limita- 
tion. 
7.  What  Words  make  Lands 
liable  to  debts  and  Lega- 
cies. 


Sect.     18.  The  same   Words  extend  to 
Copyholds. 
21.  Legacies   not  preferred   to 

specific  Devises. 
24.   What    Words   enable   Per- 
sons to  sell  Lands. 


Section  1.  With  respect  to  the  words  that  are  necessary  to 
make  a  devise  conditional,  it  is  laid  down  by  Lord  Coke,  that 
many  words  in  a  will  make  a  condition  in  law  that  make  no 
condition  in  a  deed ;  as  a  devise  of  lands  to  an  executor  ad  ven- 
dendum.  So  if  lands  be  devised  to  one  ad  solvendum,  £20  to  J. 
S.,  or  paying  £20  to  J.  S.,  this  amounts  to  a  condition,  (a) 

2.  A  person  seised  of  lands,  and  having  issue  two  daughters, 
devised  to  the  eldest  and  her  heirs,  that  she  should  pay  to  her 
youngest  sister  yearly  £30.  (b) 

The  question  was,  if  this  was  a  condition,  and  all  the  Justices 
held  that  it  was  ;  for  so  was  the  intent  of  the  devisor  :  and  oth- 
erwise the  youngest  sister  had  no  remedy  for  the  rent.  Wray 
and  Gawdy  held,  that  if  the  words  were,  paying  thirty  pounds  to 
her  sister,  this  clearly  was  a  condition ;  and  so  ea  intentione,  or 
ad  effectum ;  and  the  testator's  intent  appearing,  the  law  should 
so  adjudge  it;  and  the  younger  daughter  might  enter  into  the 
"moiety. 

3.  It  has  been  already  observed,  that  even  in  a  deed  there 
were  no  precise  technical  terms  required  to  make  a  condition 
precedent,  or  subsequent:   a  rule  which  maybe  applied  more 

(a)  1  Inst.  236  b.  (6)  Crickmere  v.  Paterson,  Cro.  Eliz.  146. 
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generally  and  fully  to  the  case  of  a  will.1     And  it  has  been 
also  *  stated,  in  a  preceding  title,  that  in  general,  adverbs     *354 
of  time  are  construed  only  to  denote  the  period  when  an 
estate  in  remainder  is  to  vest  in  interest,  and  do  not  create  a 
condition  precedent ;  and  all  the  cases  on  this  point  will  be  found 
there,  (a)2 

4.  In  consequence  of  the  doctrine,  that  no  person  but  the  heir 
can  enter  for  a  condition  broken,  it  has  long  been  established 
that  a  devise  to  the  heir  at  law  of  the  testator,  upon  a  condition, 
shall  be  construed  a  limitation,  (b) 

5.  A  person  devised  his  land  to  his  eldest  son,  paying-  to  his 
daughter,  and  to  each  of  his  other  sons,  40s.  within  two  years 
after  his  death,  (c) 

It  was  resolved,  that  though  in  a  will  the  word  "  paying  "  would 
create  a  condition,  yet  in  this  case  the  law  would  construe  it  to 
create  a  limitation ;  for  if  it  should  be  held  a  condition,  then  it 
would  descend  on  the  eldest  son,  and  it  would  be  at  his  pleasure 
whether  his  sister  or  brothers  should  be  paid  or  not,  and  there- 
la)  Tit.  32,  c.  25.  Tit.  16,  u.  1.  Doe  v.  Lea,  3  Term  R.  41.  (b)  tit.  16,  c.  2. 
(c)  Welloek  v.  Hamond,  Cro.  Eliz.  204.    3  Kep.  20  b. 


1  It  is  a  well  established  rule  of  construction,  that  no  form  of  words  will  create  a 
condition  precedent,  if  the  intentions  of  the  testator,  as  collected  from  every  part  of  the 
will,  clearly  indicate  a  different  purpose.  Stark  v.  Smiley,  12  Shepl.  201;  [Univer- 
salis! Society,  &c.  u.  Kimball,  34  Maine,  (4  Ked.)  424  ;  Martin  v.  Ballou,  13  Barb.  119  ;. 
Burnett  v.  Strong,  26  Miss.  (4  Cush.)  116;  Worman  v.  Teagarden,  2  Ohio,  (N.  S.) 
380.]  A  devise  upon  condition  that  the  devisee  support  and  maintain  a  third  person, 
is  a  devise  upon  condition  subsequent.  Ibid.  Marwick  v.  Andrews,  12  Shepl.  525; 
Dunbar  v.  Dunbar,  3  Verm.  472  ;  Holiday  v.  Summerville,  3  Pennsylv.  B.  533.  But 
see  Wheeler  v.  Walker,  2  Conn.  B.  196. 

2  A  devise  of  a  house,  in  case  the  devisee  should  choose  to  reside  therein,  becomes 
absolute  by  the  devisee's  intention  to  reside  therein,  though  circumstances  did  not 
permit  him  to  carry  the  intention  into  effect.  Eoe  v.  Down,  2  Chit.  529.  But  where 
there  was  a  bequest  over,  in  case  the  legatee,  who  was  absent,  should  neglect  to 
appear  and  cfaim  it  within  the  given  time ;  it  was  held,  that  the  legatee's  ignorance  of 
the  testator's  death  did  not  save  the  condition,  the  claim  not  being  made  in  fact  within 
the  limited  time.  Hawkes  v.  Baldwin,  9  Sim.  355  ;  [Johnson  v.  Valentine,  4  Sandf. 
Sup.  Ct.  36.] 

On  the  distinction  between  conditions  precedent  aud  subsequent,  see  ante,  tit.  13,  ch. . 
1,  §  6,  and  note. 

As  to  conditions  void  or  repugnant,  see  lb.  §  18,  20. 

As  to  conditions  in  restraint  of  marriage,  see  lb.  §  53-66,  and  notes. 

As  to  the  performance  and  breach  of  conditions,  see  ante,  tit.  13,  ch.  2,  §  2  ;  1  Jarm. 
on  Wills,  ch.  28,  with  Perkins's  notes. 

vol.  in.  37 
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fore  it  must  be  considered  the  same  as  if  the  devise  had  been  to 
the  eldest  eon,  till  he  made  default  in  payment  of  the  sums  given 
to  the  sister  and  brothers.1 

6.  A  person  devised  his  estate  to  his  second  son  in  fee,  upon 
condition  to  pay  to  his  four  daughters  £20  each  at  their  full  age. 
This  was  held  to  be  a  condition ;  for  it  should  be  expounded 
according  to  the  common  law,  where  it  was  not  necessary  to 
expound  it  to  the  contrary.  But  where  a  devise  was  to  an  eldest 
son,  upon  such  a  condition,  if  it  should  be  expounded  to  be  a 
condition,  it  would  be  void,  and  to  no  purpose ;  for  it  would 
descend  upon  the  eldest  son,  and  no  remedy  could  be  had  against 

him.  (a) 

7.  By  the  common  law,  real  estates  were  not  subjecb  to  the 
payment  of  debts  due  on  simple  contract,  unless  made  so  by 
will ;  which  was  considered  by  many  as  a  great  defect,  because 
credit  is  in  fact  given  to  the  possessors  of  landed  estates  in  pro- 
portion to  the  value  of  them.  He  therefore,  who  neglected  to 
charge  his  real  property  with  the  payment  of  his  debts,  sinned, 
as  it  has  been  emphatically  said,  in  his  grave.  And  if  he  omitted 
this  circumstance,  on  purpose  to  defeat  the  demands  of  his  cred- 
itors, he  died  with  a  deliberate  fraud  in  his  heart.  [The  law, 
however,  has  been  recently  altered,  by  stat.  3  &  4  Will.  IV.  c. 
104,  as  noticed  in  a  former  title.]  (b) 

8.  These  principles  gave  rise  to  a  rule,  both  at  law  and 
355  *  in  *  equity,  that  whenever  a  testator  expressed  an  intention 
that  all  his  debts  should  be  paid ;  or  devised  all  his  prop- 
erty, subject  to  the  payment  of  his  debts  :  his  real  estate  should 
be  charged  with  the  payment  of  his  debts  by  simple  contract,  if 
there  was  a  deficiency  in  his  personal  estate,  (c)  2 

(a)  Curteis  v.  Wolverston,  Cro.  Jac.  56.  (5)  Tit.  1,  ss.  55-57. 

(c)  See  tit.  1,  s.  54.    Tit.  1,  s.  59. 


1  For  the  difference  between  conditions  and  limitations,  see  ante,  tit.  13,  ch.  2,  §  64 ; 
Tit.  16,  ch.  2,  §  30. 

2  In  all  the  United  States,  the  rule  of  the  common  law,  by  which  lands  were  not 
liable  for  the  payment  of  debts,  is  changed  ;  and  the  lands  of  a  deceased  debtor  are 
generally  liable  for  the  payment  of  his  debts,  equally  with  the  personal  estate  ;  though 
the  usual  course  of  administration  is  first  to  apply  the  personalty ;  and  in  some  of  the 
States,  this  course  is  imperatively  required.  See  4  Kent,  Comm.  420-422  ;  Ante,  tit.  1, 
§  58,  note.     In  the  payment  of  debts,  the  assets  in  the  hands  of  the  executor  or  admin- 


>  * 
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9.  A  person  devised  in  these  words, — "  As  to  my  temporal 
estate  wherewith  God  has  blessed  me,  I  give  and  dispose  thereof 
as  followeth: — First  I  will  that  all  my  debts  be  justly  paid, 
which  I  shall  at  my  death  owe,  or  stand  indebted  in,  to  any 
person  or  persons  whatsoever.  Also,  I  devise  all  the  estate  in  G. 
to  A.  B."     And  this  was  all  the  estate  the  testator  had.  (a) 

(a)  Bowdler  v.  Smith,  Preo.  in  Cha.  264.    Tompkins  v.  Tompkins,  Id.  398.  S.  P. 


istrator,  are  marshalled  in  equity  as  follows;  —  1.  The  general  personal  estate  ;  — 
2.  Estates  devised  specially  for  the  payment  of  debts;  —  3.  Estates  descended;  — 
4.  Estates  specifically  devised,  even  though  they  are  generally  charged  with  the  pay- 
ment of  debts.  Donne  v.  Lewis,  2  Bro.  Ch.  Ca.  263,  per  Lord  Thurlow.  And  see  Davies 
v.  Topp,  1  Bro.  Ch.  Ca.  526,  527,  Perkins's  ed.  and  cases  there  cited ;  Livingston 
v.  Newkirk,  3  Johns.  Ch.  322,  1  Story,  Eq.  Jur.  §  577. 

As  to  the  words,  by  which  a  special  charge  on  the  lands  is  created,  see  Gardner  v. 
Gardner,  3  Mason,  178  ;  Morancey  v.  Quarles,  1  M'Lean,  194;  Caldwell  v.  Kinkead, 
1  B.  Monr.  Eq.  229  ;  Sheldon  v.  Purple,  15  Pick.  528  ;  Tower's  case,  9  W.  &  S.  103  ; 
Fox  v.  Phelps,  17  Wend.  393;  20  Wend.  437,  S.  C. ;  Taft  v.  Morse,  4  Met.  523; 
Veazey  v.  Waterhouse,  10  N.  Hamp.  409;  Lnpton  v.  Lupton,  2  Johns.  Ch.  614; 
Bugbee  v.  Sargent,  10  Shepl.  269  ;  14  Shepl.  338,  S.  C. ;  [Lewis  v.  Darling,  16  How. 
U.  S.  1  ;  Tracy  v.  Tracy,  15  Barb.  503  ;  Crabbe  v.  Moale,  4  Md.  Ch.  Decis.  219  ;  lb. 
139;  3  lb.  36.] 

If  the  devisee  is  merely  enjoined  or  directed  to  pay  a  sum  of  money  to  a  third  per- 
son, this  alone  will  not  create  a  condition.  There  must  be  language,  showing  an 
intention  to  make  the  devise  depend  upon  the  performance  of  the  thing  required ; 
such  as,  a  devise  to  one,  "he  paying "  a  certain  sum ;  or  the  like.  Fox  v.  Phelps, 
supra. 

A  charge  in  general  terms,  for  the  payment  of  all  his  debts,  or,  of  all  his  just  debts, 
does  not  authorize  the  payment  of  a  gaming  debt ;  Carter  v.  Cutting,  5  Munf.  223 ; 
nor,  of  any  debt  grounded  upon  an  illegal  consideration,  nor  of  an  undertaking  with- 
out consideration,  or  nudum  pactum.  Chandler  v.  Hill,  2  Hen.  &  Munf.  124.  Nor  does 
it  revive  a  debt  already  barred  by  the  statute  of  limitations,  or  discharged  by  a  certifi- 
cate in  bankruptcy  or  insolvency.  Roosevelt  v.  Mark,  6  Johns.  Ch.  266.  But  such  a 
devise  does  extend  to  debts  for  which  the  testator  was  jointly  bound,  as  the  surety 
of  another,  as  well  as  to  his  own  debts.     Berg  v.  Radcliff,  6  Johns.  Ch.'302. 

Where  land  was  devised,  charged  with  the  payment  of  legacies,  and  afterwards  the 
testator  conveyed  part  of  the  same  land  to  the  devisee,  by  deed ;  and  after  the  testator's 
death,  the  devisee  received  his  share  of  the  general  residue  of  the  estate,  under  a  resid- 
uary devise,  but  refused  to  accept  the  land  specifically  devised  to  him  ;  it  Vras  held,  that 
he  need  not  disclaim  it  by  deed,  and  that  he  was  not  bound  to  pay  the  legacy.  Ward 
v.  Ward,  15  Pick.  511. 

A  testator  devised  certain  equitable  real  estates  to  his  executors,  in  trust  for  his  wife 
and  children,  and  bequeathed  every  thing  else  to  his  wife ;  and  then  said  :  — "  My 
executors  are  charged  with  the  payment  of  my  just  debts,  of  which  I  shall  leave  an 
account,  in  the  letter  to  my  wife."  Hereupon  it  was  held,  that  the  testator's  debts 
were  charged  on  the  real  estate  ;  and  that  the  charge  was  general,  and  not  restricted  to 
the  debts*specified  in  the  account.    Dormay  v.  Borradaile,  10  Beav.  263. 
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The  Court  held,  that  this  will  created  a  charge  on  the  real 
estate,  for  payment  of  debts. 

10.  A  person  being  seised  of  a  real  estate,  and  also  possessed 
of  some  personal  estate,  made  his  will  in  writing,  and  thereby 
devised  in  these  words, — "  Imprimis,  I  will  and  devise  that  all 
my  debts,  legacies,  and  funerals,  shall  be  paid  and  satisfied  in 
the  first  place."  (a) 

It  was  held,  that  this  clause  amounted  to  a  charge  on  his  real 
estate,  for  the  payment  of  the  debts  and  legacies. 

11.  A  will  began  with  these  words  :—  "  As  to  all  my  worldly 
estate,  my  debts  being  first  satisfied,  I  devise  the  same  as  fol- 
lows," &c.  (b) 

The  Court  held  it  clear  in  this  case,  that  no  land,  nor  any 
part  of  the  testator's  worldly  estate,  was  devised,  till  after  his 
debts  paid ;  consequently,  that  the  land  was  charged :  and  that 
it  would  have  been  sufficient  though  the  word  "first "  had  been 
omitted,  (c) 

12.  A  will  began  in  these  words  : —  "  As  to  my  worldly  estate 
which  it  hath  pleased  God  to  bestow  upon  me,  I  give  and. dis- 
pose thereof  in  manner  following,  (that  is  to  say,)  imprimis,  I 
will  that  all  my  debts,  which  I  shall  owe  at  the  time  of  my 
decease,  be  discharged  and  paid."  (d) 

It  was  decreed  by  Lord  King,  that  these  words  made  the  lands 
of  the  devisor  liable  to  his  debts.  And  this  decree  was  affirmed 
in  the  House  of  Lords,  f 

(a)  Trott  v.  Vernon,  Prec.  in  Cha.  430. 

(b)  Beachcroft  v.  Beachcroft,  2  Verm.  690. 

(c)  Harris  v.  Ingledew,  3  P.  Wins.  91,  S.  P. 

(d)  Legh  v.  Warrington,  1  Bro.  Pari.  Ca.  511.  Hatton  o,  Nichol,  Forest,  110.  Williams 
v.  Chitty,  3  Ves.  545.    Shallcross  «.  Finden,  Id.  738. 


[  t  The  preceding  cases  and  those  cited  in  the  margin  prove  that  general  introduc- 
tory or  prefatory  words,  charging  the  testator's  estate  with  the  payment  of  debts,  will 
be  held  sufficient  indication  of  intention  to  charge  the  real  estate  in  favor  of  creditors, 
and  to  the  preceding  the  following  cases  may  be  added  :  Clifford  v.  Lewis,  6  Mad.  33, 
and  the  cases  there  cited  ;  Eonalds  v.  Feltham,  1  T.  &  Buss.  418  ;  Henvell  v.  Whitaker, 
3  Buss.  343.  But  where  the  extent  of  the  general  expressions  is  qualified,  as,  "I 
direct  all  my  just  debts,  &c,  to  be  paid  by  my  executors,"  and  the  real  estate  is  specifi- 
cally devised,  the  debts  will  not  be  charged.  Davis  v.  Gardner,  2  P.  Will.  187 ;  Brydges 
v.  Landon,  stated  3  Vesey,  550  ;  Keeling  v.  Brown,  5  lb.  359  ;,  Powell  v.  Bobins,  7  lb. 
-209  ;  Willan  v.  Lancaster,  3  Russ.  108.  In  Henvell  v.  Whitaker,  ubi  supra,  the  devisee 
of  the  real  estate  was  the  executor.    In  dubious  cases  equity  will  incline  in  favor  of  a 
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*13.  A  testator  may  charge  a  certain  part  only  of  his     *356 
real  property  with  the  payment  of  his  debts,  and  not  the 
whole. 

14.  John  Ivy,  reciting  that  he  had  made  a  former  will  in  the 
life  of  his  wife,  in  which  he  had  given  her  all  his  real  and  per- 
sonal estate  ;  that  he  had  the  misfortune  to  lose  her,  and  there- 
fore he  made  his  will  for  the  disposition  of  the  same.  First,  he 
ordered  all  his  debts  and  funeral  charges  to  be  honorably  paid 
after  his  decease.  In  a  subsequent  clause,  he  devised  particular 
premises,  enumerating  them,  excepting  H.  and  R. ;  all  which 
enumerated  lands,  except  H.  and  R.,  he  devised  to  trustees,  by 
and  out  of  the  money  arising  by  sale,  and  out  of  the  rents  and 
profits  thereof,  in  the  mean  time,  in  the  first  place,  to  pay  and 
discharge  all  his  debts,  funeral  expenses,  and  all  legacies  given  by 
his  will,  or  by  other  writing  under  his  hand.  He  afterwards  went 
on  and  said  that  H.  and  R.  should  be  in  the  first  place  for  pay- 
ment of  the  legacies  mentioned  in  his  will,  (a) 

On  a  bill  by  the  creditors  to  have  the  real  estate  by  the  will 
subjected  to  the  payment  of  their  debts,  in  aid  of  the  personal, 
so  far  as  that  proved  deficient,  insisting. that  the  whole  real  estate 
was  by  the  will  established  as  a  fund  for  payment  of  debts,  the 
question  was,  whether  the  whole  or  any  part  of  the  real  estate 
was  subject  to  debts. 

Sir  J.  Strange,  M.  R.,  said,  the  word  "  same  "  must  relate  to  the 
real  and  personal  estate  before  given ;  and  if  it  stood  on  that, 
and  the  word  "first"  only,  he  should  have  no  doubt  but  that  his 
whole  real  estate  would  be  subject  to  the  payment  of  debts  ;  not 
from  any  express  mention  made  that  they  should  be  a  charge  on 
his  real  estate,  but  from  that  construction  the  Court  makes  for  the 
benefit  of  creditors ;  and  that  men  should  not  sin  in  their  graves. 
Here  was  no  express  declaration  on  the  outset  of  the  will  that 
the  testator's  whole  real  estate  should  be  charged  with 
*  payment  of  his  debts  ;  therefore  it  was  necessary  to  look     *  357 

(a)  Thomas  v.  Britnell,  2  Vez.  313. 


charge  for  the  benefit  of  creditors.  2  Ves.  &  Bea.  273  ;  Kidney  v.  Coussmaker,  1  Ves. 
436  ;  7  Bro.  P.  C.  573,  8vo.  ed.  S.  C. ;  2  Ves.  267.  Upon  the  subject  of  charging 
debts  and  legacies  on  real  estate  by  will,  see  1  Rop.  Leg.  ch.  xii.  ss.  1  and  2,  p.  573,  &c. 
Ed.  1828.] 

37* 
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further  into  his  will,  and  to  see  what  was  the  intent  of  the 
testator,  who  was  not  bound  in  fact,  though  bound  in  honor, 
to  make  such  a  disposition  for  his  creditors.  Considering  the 
whole,  he  had  subjected  the  greatest,  but  not  every  part  of  his 
real  estate,  to  the  payment  of  his  debts  ;  having  excepted  a  par- 
ticular part,  and  applied  it  to  another  purpose,  not  intending  that 
H.  and  E.  should  be  liable  to  be  swallowed  up  by  creditors,  to 
the  prevention  of  the  legatees  under  the  will ;  but  afterwards 
directed  what  should  be  done  with  H.  and  R.  He  had  personal 
esta'te,  which  he  could  not  exempt  from  payment  of  his  debts  ; 
he  had  real,  the  whole  of  which  he  might  subject ;  in  declaring 
his  intent  as  to  that,  he  exempted  H.  and  R.  entirely,  reserving 
them  as  a  fund  for  legacies  only.  On  the  clauses  therefore,  alto- 
gether, and  which  were  only  clauses  by  which  he  expressly 
charged  his  land  therewith,  he  considered  how  far  his  real  estate 
should  be  chargeable  to  creditors ;  and  then  thought  himself  at 
liberty  to  apply  the  other  part  to  satisfy  legatees.  Therefore, 
though  on  the  first  part,  the  Court  might  take  the  whole  real  to 
be  charged  with  debtsj  yet  as  there  was  no  express  lien  on  the 
real,  by  these  general  words,  and  afterwards  he  distributed  such 
part  of  his  real  for  debts,  and  such  for  legacies,  it  was  too  much 
to  lay  hold  on  the  general  words,  to  say  the  whole  should  be 
charged  with  payment  of  debts.  It  could  only  be  done  by  im- 
plication on  the  general  words,  which  might  be  explained  after- 
wards, and  that  implication  destroyed :  consequently,  the  plaintiffs 
could  only  have  a  decree  for  an  account  of  the  personal  estate, 
arid  then  the  other  parts  of  the  real  estate,  except  H.  and  R.  for 
payment  of  their  debts. 

15.  But  unless  the  intention  to  exempt  a  particular  part  of  the 
real  estate  be  very  clear,  the  whole  will  be  subject. 

16.  T.  Nichols  by  his  will  charged  all  his  personal  estate  with 
debts  and  legacies ;  and  so  much  as  the  personal  estate  should 
fall  short  to  answer  and  pay,  he  charged  all  his*  messuages,  lands, 
and  grounds  in  Durham,  with  the  payment  of,  in  aid  of  the  per- 
sonal estate,  and  directed  the  personal  to  be  sold.  By  a  subse- 
quent clause,  he  gave  a  particular  farm  to  be  sold,  for  payment 
of  his  debts  and  legacies ;  and  by  another  clause,  devised  all  his 
real  estate  so  charged  and  chargeable  to  trustees,  to  receive  and 
take  the  first  two  years'  profits,  that  should  arise  and  become 
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*  payable  out  of  his  estate  in  Durham,  for  payment  of  his     *358 
debts  and  legacies,,  if  the  personal  estate  proved  deficient,  (a) 

It  was  contended,  that  only  that  particular  part,  and  the  two 
years'  profits,  were  charged ;  the  generality  of  the  first  charge 
being  controlled  and  restrained  thereto  by  express  words. 

Lord  Hardwicke  said,  that  upon  all  the  rules  of  charging  for 
payment  of  debts  and  legacies,  the  charge  of  the  personal 
estate  therewith  was  unnecessary.  Afterwards  there  was  a  full 
and  complete  charge  on  the  real,  of  so  much  as  the  personal 
proved  not  sufficient  to  satisfy.  It  must  be  something  very 
strong  in  the  will  to  restrain  that  charge  to  a  particular  part,  to 
go  no  further.  If  it  rested  on  the  clause  which  gave  the  farm, 
would  the  express  direction  of  the  will  to  sell  a  particular  estate, 
towards  payment  of  those  debts  and  legacies  that  the  personal 
was  not  sufficient  for,  afford  a  negative  implication  that  no  more 
should  be  sold  ?  Certainly  not.  For  there  were  several  cases 
where  there  was  a  charge  for  payment  of  debts,  and  afterwards 
a  direction  that  a  particular  part  should  be  sold ;  that  had  been 
taken  only  to  be  a  declaration  that  they  should  be  first  applied. 
Then  the  subsequent  part  was  no  more  than  what  was  done  by 
the  former  clause,  taking  out  a  particular  part ;  as  one  was  of  the 
inheritance,  the  other  the  profits.  If  indeed  negative  words  were 
added,  it  could  go  no  further  ;  but  he  took  those  negative  words, 
and  no  more,  to  be  applied  to  the  maintenance.  There  were 
several  cases  of  a  general  charge,  by  words  not  nearly  so  strong 
as  here,  and  a  devise  afterwards  of  a  particular  estate  for  that 
purpose,  yet  that  was  not  sufficient  to  restrain  it.  This  general 
charge  then  subsisted ;  and  he  could  not  make  any  other  con- 
struction, (b) 

17.  A  devise  in  trust  for  payment  of  debts  does  not  revive  a 
debt  upon  which  the  statute  of  limitations  had  taken  effect,  by 
the  expiration  of  the  time,  before  the  testator's  death,  (c) 

18.  In  all  cases  of  this  kind,  customary  or  copyhold  lands  will 
be  applied  in  payment  of  debts,  as  well  as  freeholds. 

19.  T.  Penneck  declared  by  his  will  that  all  his  debts  and 
funeral  expenses  should  be  first  paid  and  satisfied,  (d) 

(a)  Ellison  v.  Airey,  2  Vez.  568. 

(6)  Vide  1  Vez.  272.    Foster  u.-Cook,  3  Bro.  C.  C.  350. 

(c)  Burke  v.  Jones,  2  Ves.  &  Bea.  275.    (Roosevelt  v.  Mark,  6  Johns.  Ch.  266.     Smith  v. 
Porter,  1  Binn.  209.    Brown  v.  Griffith,  6  Munf.  450.) 

{d)  Godolphin  v.  Penneck,  2  Vez.  271.     [Noel  v.  Weston,  2  Ve3.  &  Bea.  269.1 
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The  question  was,  whether  certain  customary  lands  held  of  the 
duchy  of  Cornwall,  which  had  been  mentioned  in  the  will,  in 
distinct  parts  from  the  rest  of  the  fee  simple  lands,  were  subject 
to  debts ;  the  testator  having  surrendered  those  lands  to 
359  *  B.  P.,  "who  declared  a  trust  thereof  by  deed,  for  several 
persons,  and  for  the  use  of  such  as  the  testator  should 
appoint. 

Lord  Hardwicke  said,  he  was  satisfied  that  by  the  will  these 
lands  were  subject  to  debts. 

20.  A  question  arose,  whether  on  failure  of  the  personal  estate, 
copyhold  lands  were  liable  to  debts,  under  the  common  com- 
mencement of  a  will :  — "As  to  all  my  worldly  estate,  I  desire  all 
my  just  debts  should  be  first  paid."  (a) 

Lord  Commissioner  Ashurst  said,  the  doctrine  was,  that  where 
the  introductory  words  made  the  real  estate  liable,  it  should  ex- 
tend as  well  to  the  copyhold  as  to  the  freehold  lands.  The  free- 
hold was  as  unnatural  a  fund  for  the  payment  of  debts  as  the 
copyhold.  It  was  admitted,  that  if  there  had  been  no  freehold, 
the  copyhold  would  have  been  liable.  If  the  freehold  had  been 
devised  to  one  person,  and  the  copyhold  to  another,  the  freehold 
might  have  been  first  applied.  But  he  was  clearly  of  opinion 
they  were  both  liable. 

Lord  C.  Hotham  said,  if  the  copyhold  was  charged  by  the 
will,  there  was  nothing  in  the  case  to  discharge  it.  The  law 
followed  the  testator's  intention,  to  apply  the  whole  real  estate 
to  the  payment  of  debts ;  which  covered  the  copyhold  as  well 
as  the  freehold-! 

21.  It  has  been  determined,  that  a  clause  in  a  will,  directing 
the  payment  of  all  the  testator's  debts  and  legacies,  is  not  alone 
sufficient  to  charge  legacies  on  real  estates  specifically  devised ; 
for  there  the  intention  must  be  clearly  expressed.1 

(a)  Coombes  v.  Gibson,  1  Bro.  C.  C.  273.     [Kentish  v.  Kentish,  3  lb.  257.    Eonalds  v. 
Feltham,  1  Tur.  &  Kus.  418.] 


t  [A  devise  of  real  estate  in  trust  to  pay  debts  takes  it  out  of  the  operation  of  the 
11  Geo.  4  and  1  Will.  4,  c.  47,  s.  9,  which  is  nearly  a  reenactment  of  3  Will,  and 
Mary,  c.  14,  s.  4.  Gott  v.  Atkinson,  Willes,  521  ;  although  the  trust  be  to  pay  simple 
contract  in  preference  to  specialty  creditors.  Miller  v.  Horton,  Cooper,  45 ;  but  the 
devise  must  of  course  be  effectual.  Hughes  v.  Dillon,  2  Bro.  C.  C.  614 ;  Bailey  v. 
Ekins,  7  Ves.  318,  323.     Vid.  sup.  Vol.  I.  p.  57,  s.  54.] 

1  Keal  estate  specifically  devised,  is  not  liable  to  contribute  to  the  payment  of  legacies, 


Title  XXXVIII.    Devise.     Ch.  XVI.  s.  22.  441 

22.  Thus,  where  a  testator  first  directed  that  all  his  debts,  leg- 
acies, and  funeral  expenses  should  be  fully  paid  and  discharged ; 

on  a  deficiency  of  personal  assets,  unless  it  is  specially  charged  by  the  testator.  Hayes 
i'.  Seaver,  7  Greenl.  237 ;  Humes  v.  Wood,  8  Pick.  478 ;  Hubbell  v.  Hubbcll,  9  Pick. 
561.  But  a  devise  of  all  the  residue  of  his  estate,  after  paying  the  legacies  and  deduct- 
ing the  lands  particularly  devised,  is  not  a  specific  devise,  and  is  therefore  liable  for  his 
debts  and  legacies.  Hayes  v.  Jackson,  6  Mass.  149  ;  Sutton  v.  Cole,  3  Pick.  232.  So, 
where  certain  lands  were  specifically  devised,  and  charged  with  certain  specific  burdens, 
and  then  the  testator  bequeathed  certain  pecuniary  legacies,  and  then  made  his  real  and 
personal  estates  liable  to  the  payment  of  the  legacies;  it  was  held,  that  the  lands  speci- 
fically devised  were  not  liable  to  contribute  to  the  payment  of  the  pecuniary  legacies. 
Spong  v.  Spong,  1  Dow  &  CI.  365. 

Where  the  will  of  the  testator  was  thus :  —  "I  give,  bequeath,  and  devise  to  my  wife 
the  following  pieces  of  land/1  (specifically  describing  them,)  "  also,  all  my  personal 
estate,  of  every  kind,  wheresoever  it  may  be  found,  which  I  am  possessed  of  at  the 
time  of  my  decease,  after  payment  is  made  therefrom  of  my  just  debts,  funeral  charges,  and 
other  necessary  expenses  ;  to  have  and  to  hold  the  same  to  her  heirs,  executors,  admin- 
istrators and  assigns,  to  their  use  and  behoof  for  ever;  the  other  part  of  my  real  estate 
to  be  divided  as  the  law  directs ; " —  and  his  debts  exceeded  the  value  of  the  personal 
property ;  it  was  held,  that  the  lands  devised  to  the  wife"  were  not  charged  by  the  testa- 
tor with  the  payment  of  his  debts  ;  and  that,  the  personalty  being  exhausted,  the  unde- 
vised real  estate  should  be  next  applied.     Adams  v.  Brackett,  5  Met.  280. 

The  intention  of  the  testator,  to  charge  the  real  estate  with  the  payment  of  legacies, 
must  either  be  expressly  declared,  or  fairly  and  satisfactorily  inferred  from  the  language 
and  disposition  of  the  will.  It  is  not  sufficient  that  debts  or  legacies  are  directed  to  be 
paid.  That  alone  does  not  create  the  charge  ;  but  they  must  be  directed  to  be  first  or 
previously  paid,  or  the  devise  declared  to  be  made  after  they  are  paid,  or  the  like.  Lup- 
ton  v.  Lupton,  2  Johns.  Ch.  614.     And  see  supra,  §  9,  10,  11,  12. 

If  the  devisee  accepts  the  devise,  he  becomes  personally  liable  for  the  legacies 
charged  upon  the  land ;  the  charge  itself  also  still  remaining.  Birdsall  v.  Hewlett, 
1  Paige,  33.  And  if  the  devisee  dies  before  payment,  the  legatees  have  a  specific  lien 
on  the  income  of  the  land,  accruing  after  his  death,  as  well  as  upon  the  land  itself,  in 
preference  to  his  own  creditors  and  legatees ;  and  if  this  income  and  the  land  prove 
insufficient  for  payment  of  the  legacies  charged  thereon,  the  balance,  to  the  extent  of 
the  rents  and  profits  received  by  the  devisee  in  his  lifetime,  will  constitute  a  debt  against 
the  residue  of  his  estate.  Hallett  v.  Hallett,  2  Paige,  15  ;  [Spencer  v.  Spencer,  4  Md. 
Ch.  Decis.  456.] 

In  the  following  cases,  upon  the  language  of  particular  wills,  the  real  estate  was  held 
charged  with  the  payment  of  legacies.  Mandeville  v.  Roe,  1  Jon.  &  Lat.  371 ;  Ashby 
v.  Ashby,  14  Law  Jour.  N.  S.  86;  Evans  v.  Cochrane,  1  Coll.  N.  C.  428;  Burrell  v. 
Egremont,  (Earl,)  7  Beav.  205  ;  Roberts  v.  Roberts,  13  Sim.  336;  Bateman  v.  Roden, 
(Earl,)  1  Jon.  &  Lat.  356 ;  Cross  u.  Kennington,  15  Law  Jour.  N.  S.  167  ;  Shakles  v. 
Richardson,  2  Coll.  C.  C.  31  ;  [Pickering  v.  Pickering,  15  N.  H.  281 ;  Ellis  v.  Page,  7 
Cush.  161 ;  Buckley  v.  Buckley,  11  Barb.  Sup.  Ct.  43  ;  Mitchell  v.  Mitchell,  3  Md.  Ch. 
Decis.  31 ;  Cornish  v.  Willson,  6  Gill,  299.] 

The  personalty  was  held  liable,  upon  the  language  of  the  will,  either  primarily,  or 
conjointly  with  the  land,  in  Davies  v.  Ashford,  14  Law  Jour.  N.  S.  473;  9  Jur.  612; 
Boughton  v.  Boughton,  1  H.  L.  Ca.  406;  [Canfield  o.  Bostwick,  21  Conn.  550;  Hull 
v.  Hull,  3  Rich.  Eq.  65 ;  Marsh  v.  Marsh,  10  B.  Mon.  360.] 
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and  afterwards  devised  two  freehold  estates  specifically  to  two 
persons,  and  gave  some  legacies ;  the  question  was,  whether  the 
legatees  were  entitled  to  have  the  devised  estates  sold  for  pay- 
ment of  their  legacies,  (a) 

Sir  R.  P.  Arden,  M.  R.,  said,  it  had  been  contended,  that  where 
a  testator  had  charged  his  real  estate  by  will,  both  debts 
360  *  and  *  legacies  should  takeplace  of  every  other  disposition. 
That  the  legacies  should  stand  in  the  same  place  as  debts, 
and  that  there  was  no  reason  why  they  should  not  have  the  same 
preference.  The  principle,  however,  was  perfectly  different,  the 
one  being  purely  voluntary,  and  the  other  obligatory.  When- 
ever a  man  made  a  will,  he  was  supposed  to  do  that  which  con- 
science obliged  him  to  do';  and  if  he  showed  an  intention  that 
his  debts  should  take  place  of  every  other  disposition,  and  that 
he  meant  they  should  be  paid,  the  Court  would  strictly  enforce 
that  intention.  The  same  principle  would  not  apply  to  legacies. 
The  estate  contended  to  be  charged  was  specifically  devised,  and 
he  could  not  see  any  reason  why  pecuniary  legacies  should  have 
any  preference  to  such  specific  devises.  If  he  was  to  direct  these 
legacies  to  be  so  raised  and  paid,  it  would  be  giving  them  that 
undue  preference.  (6) 

23.  [But  it  will  not  be  inferred,  that  the  testator  intended  to 
charge  legacies  upon  his  real  estate,  merely  because  he  directs 
that  his  legacies  shall  be  paid  by  his  executor,  to  whom  he  devi- 
ses the  residue  of  his  real  estate,  and  to  whom  he  bequeaths  the 
residue  of  his  personal  estate,  after  payment  of  debts  and  funeral 
expenses.]  (c) 

(a)  Kightley  v.  Kightley,  2  Vez.  328.  (6)  Vide  3  Vez.  551. 

(c)  [Parker  v.  Fearaley,  2  Sim.  &  Stu.  592.] 

Where  one  devised  all  his  real  estate  to  his  seven  children,  and  bequeathed  his  per- 
sonal estate  to  his  three  sons,  charged  with  the  payment  of  his  debts  ;  and  the  personal 
estate  being  insufficient  to  pay  the  debts,  v.  portion  of  the  real  estate  was  sold  for  that 
purpose,  by  order  of  Court ;  it  was  held,  that  the  devisees  were  entitled  to  reim- 
bursement, out  of  assets  subsequently  discovered  and  received  by  the  executors.  Couch 
v.  Delaplaine,  2  Comst.  397. 

[Under  a  bequest  by  a  testator  to  his  wife  of  a  certain  sum,  "  to  be  taken  out  of  such 
property  as  she  shall  think  proper,"  real  estate  of  the  testator  cannot  be.  transferred  to 
the  wife,  by  her  merely  signifying  her  election  to  take  it,  although  personal  estate  may 
be.  Fisk  v.  Cushman,  6  Cush.  20.  A  will  that  makes  no  provision  for  the  payment 
of  legacies,  is  not  on  that  account  void.  The  law  appropriates  the  personal  property 
for  that  purpose.    Martin  ;;.  Ballou,  13  Barb.  119.] 
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24.  Littleton  says  (s.  169)  where  a  person  had  a  power,  by 
the  custom,  of  devising  his  lands,  he  might  devise  that  his  exe- 
cutors might  aliene  and  sell  them  for  a  certain  sum,  to  distribute 
for  his  soul.  In  this  case,  though  the  devisor  died  seised  of  the 
tenements,  which  descended  to  his  heir,  yet  the  executors  might 
sell  them,  and  put  out  the  heir,  and  thereof  make  a  feoffment 
alienation  and  estate  by  deed.  And  Lord  Coke  observes,  that 
the  feoffee  shall  be  in  by  the  devisor,  (a) a 

25.  From  this  doctrine  arose  a  custom  for  testators  to  direct 
that  their  executors  should  sell  their  lands,  for  payment  of  their 
debts ;  or  to  devise  their  lands  to  their  executors  for  that  pur- 
pose. In  the  latter  case,  the  lands  vest  in  the  executors  ;  but  in 
the  former,  they  have  only  a  bare  authority  ;  and  it  being  formerly 
held,  that  if  one  executor  refused  to  join,  the  others  could  not 
sell,  it  was  enacted,  by  the  stat.  21  Hen.  VIII.  c.  4,  that  where 
lands  were  willed,  to  be  sold  by  executors,  though  some  of  them 
refused,  yet  the  rest  might  sell.  And  though  the  letter  of  the 
law  extended  only  to  cases  where  executors  had   power 

to  sell,  *  yet,  being  a  beneficial  act,  it  was  by  construe-     *  361 

(a)  1  Inst.  113  a. 


1  Where  the  testator  directed  his  executor  to  take  possession  of  certain  lands  "  and 
lease,  or  by  any  other  means,  out  of  the  profits  therefrom  arising,"  to  support  his 
daughter  during  her  life  ;  it  was  held,  that  upon  a  deficiency  of  the  rents  and  profits 
for  the  daughter's  support,  the  executors  had  power  to  sell  the  land.  Schermerhorne 
v.  Schermerhorne,  6  Johns.  Ch.  70.  And  see  Allen  v.  Backhouse,  2  Ves.  &  B.  65, 
where  the  principal  authorities  are  reviewed.  See  also  2  Jarm.  on  Wills,  [534] — [542] 
by  Perkins,  and  cases  there  cited.     Supra,  ch.  10,  §  72,  note. 

Where  the  devise  was  to  the  widow  for  life,  with  power  to  sell  so  much  of  the  land 
as  might  be  sufficient  to  supply  her  necessities  and  make  her  comfortable  ;  it  was  held 
that  this  power  extended  over  all  the  lands  devised;  and  that  a  sale  of  part  in  sever- 
alty, by  the  widow,  was  valid.  Roberts  u.  Whiting,  16  Mass.  186.  But  where  the 
income  of -lands  was  devised  to  the  wife,  "and  if  not  sufficient  to  support  her  comfort- 
ably," then  with  power  to  sell  any  of  his  estate  for  that  purpose ;  it  was  held,  that  the 
insufficiency  of  the  income  was  a  condition  precedent  to  the  right  to  sell ;  and  that  if 
the  jury  should  find  the  income  sufficient,  the  sale  would  be  void.  Minot  v.  Prescott, 
14  Mass.  495,  Suppl.  And  see  Dike  v.  Kicks,  Cro.  Car.  335.  [See  also,  Edmondson 
v.  Nichols,  22  Penn.  (10  Harris,)  74.] 

The  testator  having  directed  that,  after  the  death  of  his  wife,  his  lands  should  be 
sold,  and  the  proceeds  divided  among  his  children,  but  without  saying  by  whom  the 
sale  should  be  made  ;  it  was  held,  that  a  sale  by  the  survivor  of  two  executors  was 
valid.    Lloyd  v.  Taylor,  2  DalL  223. 
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tion  extended  to  the  case  of  lands  devised  to  executors  to  be 
sold.1!  (a) 

26.  It  has  been  doubted  whether  a  power  of  sale  given  to 
executors,  be  capable  of  survivorship  or  transmission.  But  Mr. 
Hargrave  observes,  that  this  question  is  now  of  little  conse- 
quence ;  for  such  a  power,  though  extinct  at  law,  would  certainly 
be  enforced  in  equity ;  which  rightly  deeming  the  purpose  for 
which  the  testator  directs  the  money  arising  from  the  sale  to  be 
applied  to  be  the  substantial  part  of  the  devise,  and  the  persons 
named  to  execute  the  power  of  selling  to  be  mere  trustees,  the 
case  fell  within  the  general  rule  of  equity,  that  a  trust  shall  never 
fail  of  execution  for  want  of  a  trustee  ;  and  that  if  one  is  want- 
ing, the  Court  will  execute  the  office,  (b) 

27.  It  has  been  stated,  that  where  a  man  devises  his  lands  to 
his  executors,  for  payment  of  his  debts,  and  until  his  debts  a,re 
paid ;  although  the  determination  of  such  estates  be  uncertain, 
yet  they  are  only  chattel  interests,  transmissible  to  their  execu- 
tors. And  it  is  now  settled,  that  any  words,  from  which  it  can 
be  inferred  to  have  been  the  intention  of  the  testator  that  his 
lands  shall  be  sold  for  payment  of  his  debts,  will  operate  as  a 
power  of  sale,  (c) 

28.  A  person  having  surrendered  his  copyhold  lands  to  the  use 
of  his  will,  devised  in  these  words : — "  My  debts  and  legacies 
being  first  deducted,  I  devise  all  my  estate  real  and  personal  to 
J.  S."  It  was  decreed  by  Lord  Nottingham,  that  these  words 
amounted  to  a  devise  to  sell,  for  the  payment  of  debts,  (d) 

29.  The  same  point  was  determined  in  a  subsequent  case. 

(a)  Idem.    Bonifaut  v.  Greenfield,  Cro,  Eliz.  80.    (Davoue  v.  Fanning,  2  Johns,  Ch.  252.) 
Fearne's  Op.  222. 
(6)  1  Inst.  113  a,  n.  2.    (Lloyd  v.  Taylor,  2  Dall.  223.)    Tit.  12,  c.  1. 
(c)  Tit.  8,  u.  1,  §  5.  (d)  Newman  v.  Johnson,  1  Vern.  45. 

1  This  statute  has  probably  been  generally  adopted  in  the  United  States.  See 
4  Kent,  Comm.  325.     Ante,tit.  32,  ch.  13,  §  48,  note. 

Under  a  power  to  C  and  his  executors  to  sell,  it  has  been  held,  that  a  sale  by  the 
executor  of  C's  executor  would  bo  valid,  if  the  object,  to  be  attained  by  the  sale,  still 
subsisted.     Smith  v.  ITolwell,  1  Binn.  546. 

[t  It  is  said  by  Littleton,  s.  169,  that  in  the  case  of  an  authority  to  sell,  the  executors 
may  make  a  feoffment,  alienation,  and  estate  by  deed,  or  without  deed.  The  reason  is, 
that  the  purchaser  is  in  by  the  devisor ;  the  executors  having  a  mere  right  of  nomina- 
tion.  Vide  Vin.  Ab.  Tit.  Authority,  B. — Note  to  former  edition.] 
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But  this  kind  of  power  being  a  naked  one,f  and  not  coupled 
with  an  interest,  the  heir  at  law,  or  devisee,  must,  in  general, 
join,  in  order  to  transfer  the  legal  estate  to  the  purchaser,  (a)1 

(al  Wareham  v.  Browne,  2  Vern.  154. 


[t  The  joining  of  the  heir,  it  is  conceived,  is  a  cautionary  measure  merely,  and 
not  necessary,  where  the  power  to  sell  is  clearly  in  the  executor ;  for  such  a  power 
involves  in  it  a  power  to  convey  to  the  purchaser,  and  to  give  receipts,  as  will  be 
seen  from  the  authorities  cited  below.  Where  the  case  is  doubtful  to  whom  the 
power  of  sale  is  given,  of  course  the  concurrence  of  the  heir  is  proper.  It  is  to  be 
observed,  that  in  Blatch  v.  Wilder,  1  Atk.  420,  a  case  of  copyhold,  Lord  Hardwicke 
decided  that  the  power  was  in  the  executor,  and  he  ordered  the  heir  to  concur :  the 
reason  of  which  is  given  by  the  reporter  that,  there  being  no  devise  to  the  trustees  for 
sale,  and  the  heir  an  infant,  he  had  a  day  to  show  cause  after  he  came  of  age ;  and 
the  Lord  Chancellor  therefore  directed  the  customary  heir  to  join  in  the  sale  on  at- 
taining twenty-one,  unless  within  six  months  after  age  he  show  cause  to  the  con- 
trary. In  Bentham  v.  Wiltshire,  4  Mad.  44,  Sir  John  Leach,  V.  C,  decided  that 
there  was  no  power  to  sell  either  expressly  or  impliedly  in  the  executors,  as  they 
had  nothing  to  do  with  the  produce  of  the  sale,  nor  any  power  of  distribution  re- 
specting it.  A  reference  was  made  to  the  Master  to  settle  a  proper  conveyance  ;  he 
made  the  heir  a  party,  to  which  exception  was  taken,  but  his  Honor  overruled  the 
exception.  In  Sowarsbury  v.  Lacy,  lb.  142,  there  was  an  express  power  of  sale  in 
the  executors ;  and  a  demurrer  that  they  could  not  give  receipts  was.  overruled ; 
but  nothing  was  said  about  the  conveyance.  Patton  v.  Randall,  1  Jac.  &  W.  189,  is  an 
authority  for  the  proposition,  that  *> '  power  of  sale  not  expressly  given  to  any 
one,  is  not  to  be  implied  to  the  executors,  because  the  devisees  of  the  estate  are  mi- 
nors ;  and  that,  therefore,  not  having  that  power,  the  executors  could  not  convey.  In 
Tylden  v.  Hyde,  2  Sim.  &  S.  238,  the  testator  directed  his  real  and  personal  prop- 
erty to  be  converted  into  money,  and  the  produce  divided  among  his  sisters.  The 
executors  contracted  for  the  sale  of  the  real  estate,  and  the  purchaser  objecting  to 
the  title,  upon  a  reference,  the  Master  reported  that  the  executors  could  by  them- 
selves without  the  concurrence  of  any  other  party  legally  and  effectually  convey  to  the 
purchaser.  Upon  exceptions  to  the  Master's  report,  Sir  John  Leach,  V.  C,  decided 
that  as  the  produce  of  the  sale  was  to  be  applied  by  the  executors,  there  was  an  im- 
plied power  of  sale  in  them,  and  his  Honor  overruled  the  exception  to  the  Master's 
report.  In  Breedon  v.  Breedon,  1  Buss.  &  Myl.  413,  Sir  John  Leach,  M.  K.,  held 
that  the  devisees  had  an  absolute  power  of  sale,  and  therefore  a  power  to  give  re- 
ceipts, but  his  Honor  did  not  decide  whether  they  took  the  legal  fee  or  only  an 
estate  for  life,  with  the  power  of  sale,  nor  was  any  mention  made  of  their  having  a 
power  to  convey,  which  it  is  presumed,  upon  the  preceding  authorities,  would  be 
the  necessary  adjunct  of  their  power  of  sale,  if  that  were  the  construction  of  the 
devise.] 

I  There  is  a  marked  distinction  between  naked  powers,  and  powers  coupled  with 
an  interest,  in  regard  to  the  validity  of  their  execution  by  the  survivor  of  several 
executors  or  trustees.  But  the  interest,  on  which  the  question  turns,  needs  not  to 
be  beneficial  to  the  party ;  it  is  sufficient  if  it  be  beneficial  to  a  third  person,  in  whose 
favor  the  power  is  held  in  trust  to  be  executed,  and  who  has  a  right,  in  equity,  to 
compel  the  execution.    The  doctrine  on  this  subject  was  much  considered  in  the 

vol.  in.  38 
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362*        *30.  R.  Bateman,  by  his  will,  taking  notice  that  he  had 
surrendered  a  copyhold  estate  to  the  use  thereof,  directed 

case  of  Peter  v.  Beverly,  10  Pet.  532,  and,  was  expounded  by  Thompson,  J.,  in  the 
following  terms : — "  The  general  principle  of  the  common  law,  as  laid  down  by 
Lord  Coke,  (Co.  Lit.  112,  b.)  and  sanctioned  by  many  judicial  decisions,  is,  that  when 
the  power  given  to'  several  persons,  is  a  mere  naked  power  to  sell,  not  coupled  with 
an  interest,  it  must  be  executed  by  all,  and  does  not  survive.  But  when  the  power 
is  coupled  with  an  interest,  it  may  be  executed  by  the  survivor.  14  Johns.  Rep.  553 ; 
2  Johns.  Ch.  19. 

"  But  the  difficulty  arises  in  the  application  of  the  rule  to  particular  cases.  It 
may,  perhaps,  be  considered  as  the  better  conclusion  to  be  drawn  from  the  English 
cases  on  this  question,  that  a  mere  direction,  in  a  will,  to  the  executors  to  sell  land, 
without  any  words  vesting  in  them  an  interest  in  the  land,  or  creating  a  trust,  will 
be  only  a  naked  power;  which  does  not  survive.  In  such  case,  there  is  no  one  who 
has  a  right  to  enforce  an  execution  of  the  power.  But  when  any  thing  is  directed 
to  be  done,  in  which  third  persons  are  interested,  and  who  have  »  right  to  call  on 
the  executors  to  execute  the  power  such  power  survives.  This  becomes  necessary 
for  the  purpose  of  effecting  the  object  of  the  power.  It  is  not  a  power  coupled  with 
an  interest  in  executors,  because  they  may  derive  a  personal  benefit  from  the  devise. 
Por  a  trust  will  survive  though  no  way  beneficial  to  the  trustee.  •  It  is  the  possession 
of  the  legal  estate,  or  a  right  in  the  subject  over  which  the  power  is  to  be  exercised, 
that  makes  the  interest  in  question.  And  when  an  executor,  guardian,  or  other  trus- 
tee, is  invested  with  the  rents  and  profits  of  land,  for  the  sale  or  use  of  another ;  it  is 
still  an  authority  coupled  with  an  interest,  and  survives.  1  Caines's  Ca.  in  Er.  16; 
2  Peere  "Wms. 

"In  the  American  cases,  there  seems  to  be. less  confusion  and  nicety  on  this  point; 
and  the  courts  have  generally  applied  to  the  construction  of  such  powers,  the  great  and 
leading  principle  which  applies  to  the  construction  of  other  parts  of  the  will,  to  ascer- 
tain and  carry  into  execution  the  intention  of  the  testator.  When  the  power  is  given 
to  executors,  to  be  executed  in  their  official  capacity  of  executors,  and  there  are  no 
words  in  the  will  warranting  the  conclusion,  that  the  testator  intended,  for  safety  or 
some  other  object,  a,  joint  execution  of  the  power ;  as  the  office  survives,  the  power 
ought  also  to  be  construed  as  surviving.  And  courts  of  equity  will  lend  their  aid  to 
uphold  the  power,  for  the  purpose  of  carrying  into  execution  the  intention  of  the  tes- 
tator, and  preventing  the  consequences  that  might  result  from  an  extinction  of  the 
power :  and  where  there  is  a  trust,  charged  upon  the  executors  in  the  direction  given 
to  them  in  the  disposition  of  the  proceeds,  it  is  the  settled  doctrine  of  courts  of  chancery, 
•  that  the  trust  does  not  become  extinct  by  the  death  of.one  of  the  trustees.  It  will  be  con- 
tinued in  the  survivors,  and  not  be  permitted,  in  any  event,  to  fail  for  want  of  a  trustee. 
This  is  the  doctrine  of  Chancellor  Kent,  in  the  case  of  Pranklin  v.  Osgood,  2  Johns.  Ch. 
19,  and  cases  there  cited ;  and  is  in  accordance  with  numerous  decisions  in  the  English 
courts.  3  Atk.  714  ;  2  Peere  Wms.  102.  And  is  adopted  and  sanctioned  by  the  court 
of  errors  in  New  York,  on  appeal,  in  the  case  of  Pranklin  v.  Osgood.  And  Mr.  Jus- 
tice Piatt,  in  that  case,  refers  to  a  class  of  cases  in  the  English  courts,  where  it  is  held, 
that  although,  from  the  terms  made  use  of  in  creating  the  power,  detached  from  other 
parts  of  the  will,  it  might  be  considered  a  mere  naked  power  to  sell ;  yet,  if,  from  its 
connection  with  other  provisions  in  the  will,  it  clearly  appears  to  have  been  the  inten- 
tion of  the  testator,  that  the  land  should  be  sold  to  execute  the  trusts  in  the  will,  and 
such  sale  is  necessary  for  the  purpose  of  executing  such  trusts,  it  will  be  construed  as 


Title  XXXVIII.    Devise,    dh.  XVI.  s.  30—31.        447 

that  the  said  copyhold  should  remain,  one  third  to  his  wife  for  life, 
and  the  other  two  thirds  to  his  son,  paying  to  his  two  daughters 
£150  a  piece  at  twenty-one ;  but  by  a  latter  clause  in  the  will  he 
said :  "  Provided,  that  if  my  personal  estate  and  my  house  and 
lands  at  W.  should  not  pay  my  debts,  then  my  executors  to  raise 
the  same  out  of  my  said  copyhold  premises."  (a) 

Lord  Hardwicke  said,  the  question  was,  whether  the  latter  de- 
vise would  entitle  the  executors  to  sell  the  copyhold  estates ;  and 
he  was  of  opinion  it  would :  for  as  the  rents  were  not  near  enough 
to  discharge  the  testator's  debts,  these  words  would  give  the  trus- 
tees a  power  to  sell,  to  satisfy  the  testator's  intention  of  paying 
his  debts.  It  was  therefore  decreed,  that  the  copyhold  estate 
should  be  sold. 

*31.  In  a  subsequent  case,  where  a  testator  had  created    *363 

(a)  Bateman  v.  Bateman,  1  Atk.  421. 


creating  a  power  coupled  with  an  interest,  and  will  survive.  This  doctrine  is  fully 
recognized  by  the  Supreme  Court  of  Pennsylvania,  in  the  case  of  the  lessee  of  Zebach 
v.  Smith,  3  Binney,  69.  The  Court  there  considered  it  as  a  settled  point,  that  if  the 
authority  to  sell  is  giverl  to  executors,  virtute  officii  a  surviving  executor  may  sell ;  and 
that  the  authority  given  by  the  will,  in  that  case,  to  the  executors  to  sell,  was  to  them 
in  their  character  of  executors,  and  for  the  purpose  of  paying  debts,  an  object  which  is 
highly  favored  in  the  law."  10  Pet.  564,  565.  And  see  Taylor  v.  Benham,  5  How. 
S.  C.  Rep.  233,  272 ;  Williams  v.  Peyton,  4  Wheat.  79 ;  Jackson  v.  Perris,  15  Johns. 
345 ;  Digges  v.  Jarman,  8  Har.  &  M'Hen.  468. 

The  neglect  or  refusal  of  one  of  the  executors  to  execute  the  will,  need  not  be  in 
writing,  nor  of  record,  in  order  to  enable  the  others  legally  to  execute  a  power  to  sell ; 
nor  is  it  necessary  that  the  recusant  executor  should  have  formally  renounced  or  de- 
clined the  administration,  after  a  citation  for  that  purpose ;  but  it  seems  that  the  fact 
may  be  proved  aliunde.  Eoseboom  <-.  Mosher,  2  Denio,  61.  And  where  the  power  to 
sell  is  given  to  the  executors,  provided,  "in  their  opinion,"  it  shall  become  neces- 
sary, for  the  payment  of  debts  and  legacies ;  the  act  of  sale  is,  of  itself,  in  the  absence 
of  fraud,  conclusive  evidence  of  their  opinion.  Ibid.  And  see  Tyson  v.  Mickle,  2  Gill, 
376. 

If  the  power  to  sell  is  limited,  to  be  executed  within  a  certain  time,  the  time  will  be 
computed  from  the  actual  sale,  and  not  from  the  execution  of  the  deed  of  conveyance. 
Harlan  v.  Brown,  2  Gill,  475.  Where,  by  statute,  after-acquired  lands  may  be  devised 
by  general  words,  a  power  to  sell  them  may  be  given,  in  like  manner.  Eoney  v.  Stiltz, 
5  Whart.  381.     And  see  supra,  ch.  3,  §  32,  note. 

By  a  naked  direction  to  executors,  to  sell  lands,  not  coupled  with  any  interest  or 
trust,  no  title  passes  to  them  ;  but  the  estate  descends  to  the  heirs,  subject  to  the  power 
to  sell.  Thornton  o.  Gaillard,  3  Rich.  418 ;  Haskell  v.  House,  3  Brev.-242;  Baird  v. 
Eowen,  1  A.  K.  Marsh.  214.  But  if  in  the  will,  containing  such  naked  direction  to 
executors  to  sell  lands,  no  person  be  named  as  executor;  an  administrator  with  the 
will  annexed  has  no  authority  to  execute  the  power.    Hallu.  Irwin,  2  Gilm.  176. 
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a  trust  for  payment  of  debts,  Lord  Hardwicke  said,  that  the 
trustees  might  raise  the  money  by  mortgage  or  sale,  without 
the  assistance  of  the  Court  of  Chancery ;  that  it  was  common 
for  trustees  to  do  so,  and  that  Court,  if  it  came  before  them  after- 
wards, had  always  supported  it.  (a) 

32.  G.  Lancaster,  being  seised  in  fee  of  some  lands,  and  pos- 
sessed of  others  for  a  term  of  years,  made  his  will;  and  after 
giving  certain  legacies  proceeded  thus  : — "  I  do  hereby  charge 
and  make  chargeable  all  and  every  my  lands  and  inheritance 
and  leasehold,  with  the  payment  of  my  debts,  funeral  expenses, 
and  legacies ;  and  for  more  speedily  raising  money  for  payment 
of  them,  I  devise  to  G.,  E.,  and  D.  Lancaster,  (who  were  his 
two  sons  and  daughter,)  their  heirs,  executors,  and  administra- 
tors, the  leasehold  estate,"  (describing  it,)  for  all  the  residue  of 
the  term,  upon  trust  to  sell  the  same,  and  to  apply  the  money  to 
the  payment  of  his  debts,  &c.  But  in  case  the  money  arising 
from  the  sale  of  the  leasehold  estates  should  not  be  sufficient  to 
pay  and  discharge  all  his  debts  j  then  he  devised — "that  his 
said  two  sons  and  daughter  should  and  might  absolutely  sell, 
mortgage,  or  otherwise  dispose  of  his  freehold  estate,  for  the 
payment  of  such  of  his  said  debts,  &c,  as  his  said  leasehold 
estate  should  not  be  sufficient  to  discharge."  And  appointed  his 
two  sons  and  daughter  executors.  The  leasehold  estate  was 
not  sufficient  to  pay  the  testator's  debts,  legacies,  and  funeral 
expenses,  (b) 

Lord  Keeper  Henley  directed  a  case  to  be  sent  for  the  opinion 
of  the  Judges  of  the  Court  of  K.  B.,  whether  any  estate  passed 
to  the  two  sons  and  daughter  of  the  testator ;  or  only  a  power 
to  sell. 

Lord  Mansfield  said,  there  were  no  words  by  which  the  estate 
was  devised  to  the  executors ;  therefore  if  it  were  construed  that 
there  was  a  devise  to  them,  it  must  be  raised  by  implication : 
but  by  the  frame  of  the  will  it  was  plain  that  the  testator  did 
not  so  intend ;  for  he  showed,  by  the  expression  he  had  used,  that 
he  knew  the  distinction  between  the  devise  of  an  estate  to  them, 
and  giving  them  only  a  power  to  sell ;  as  to  the  term  "  devise" 
the  expression,  I  devise,  was  here  synonymous  to  saying,  i"  will, 
or  my  mind  is. 

(a)  Bath  ».  Bradford,  2  Vez.  587.  (6)  Lancaster  v.  Thornton,  2  Burr.  1027. 
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The  intention  of  the  testator  (it  was  said)  could  not  be 
complied  *  with  in  this  case,  without  an  implication  of  a  *  364 
devise  to  the  executors ;  because  it  must  otherwise  descend 
to  the  heir  at  law,  in  the  mean  time,  who  would  not  be  charge- 
able with  the  intermediate  rents  and  profits,  but  altogether  un- 
accountable for  them  ;  that  clearly  was  not  so.  The  land  could 
only  descend  to  the  heir,  subject  to  the  charges,  and  would  be 
liable  in  his  hands  to  the  payment  of  debts,  legacies,  and  funeral 
expenses.  So  that  the  testator's  intention  was  equally  answered 
one  way  as  the  other. 

The  certificate  was  as  follows—"  Having  heard  counsel  on 
both  sides,  and  considered  this  case,  we  are  of  opinion,  that  no 
estate  passed  to  the  said  Edmund,  George,  and  Dorothy  Lancas- 
ter ;  but  only  a  power  to  sell,  demise,  mortgage,  or  otherwise  dis- 
pose of  the  premises." 

33.  It  was  held  by  the  Court  of  K.  B.,  in  a  modern  case,  that 
where  one  devised  lands  to  five  persons  in  trust  to  sell,  and  to 
apply  the  money  to  certain  uses,  and  afterwards  made  the  same 
persons  executors ;  they  did  not  take  the  lands  as  executors  ;  but 
as  devisees  in  trust,  (a) 

34.  Where  powers  of  this  kind  are  given  to  strangers  they 
cannot  be  extinguished,  either  by  the  persons  to  whom  they  are 
given,  or  by  those  who  are  in  possession  of  the  land,  (b) 

35.  It  has  been  stated  in  a  former  chapter,  that  devises  of  land 
are  fraudulent  as  against  creditors.  But  devises  for  payment  of 
debts  are  notwithstanding  valid. 

36.  The  cases  in  which  purchasers  from  devisees  or  executors 
are  bound  to  see  to  the  application  of  the  purchase-money,  have 
been  already  stated,  (c) 

37.  A  will  directing  estates  to  be  settled  in  strict  settlement, 
and  being  silent  about  powers,  does  not  authorize  the  insertion 
of  a  power  of  sale  in  a  settlement.  And  a  will  directing  proper 
powers  for  making  leases,  and  otherwise,  according  to  circum- 
stances for  the  tenants  for  life,  to  be  exercised  by  them  when 
qualified,  does  not  authorize  the  insertion  of  a  power  of  sale 

(a)  Denne  dem.  Bcrwyer  v.  Judge,  11  East,  288.    (Inman  v.  Jackson,  4  Greenl.  237.) 
(6)  1  Inst.  237,  u.  265,  b.    Willis  o.  Shorral,  Tit.  35,  u.  10.    Ante,  o.  1. 
(c)  Tit.  12,  c.  4. 

38* 
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and  exchange  to  be  exercised  with  the  consent  of  the  tenant  for 
life,  (a) 

38.  [But  in  a  modern  case,  where  money  was  settled,  with  a 
power  to  the  trustees  to  change  the  stocks,  funds,  and  securities, 
in  which  it  might  be  invested  "  for  others  of  the  same  or  the 

like  nature,  as  often  as  it  should  be  thought  expedient," 
365  *     and  the  *  intended  husband  covenanted  to  settle  any  real 

estate  to  which  he  or  his  wife  might  become  entitled  in 
her  right,  upon  the  same  trusts,  and  subject  to  the  same  powers, 
&c,  as  were  therein  before  declared  of  the  funds,  or  as  near 
thereto  as  the  nature  of  real  estate  would  admit  of,  it  was  holden, 
that  the  settlement  ought  to  contain  powers  of  sale  and  ex- 
change; and  a  distinction  was  taken,  between  a  covenant  to 
settle  a  particular  estate,  and  a  covenant  to  settle  all  estates 
generally.]  (b) 

(o)  Wheate  v.  Hall,  17  Vez.  SO,    Brewster  v.  Angell,  1  Jao.  &  Walk.  625.     [Home  v.  Bar- 
ton, 1  Jacob's  Rep,  437.] 
(6)  [Williams  v.  Carter,  Sugd.  Pow.  No.  7,  Appendix.]    Jacob,  440. 
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CHAP.   XVII. 


EXECUTORY  DEVISES — DEVISE  OVER  AFTER  A  DEVISE  IN  FEE  SIMPLE. 


Sect.     1.  Origin  of  Executory  Devises. 
2.  Devise  over  after  a  Devise  in 

Fee. 
9.  Though  the  first  Estate  he 

not  vested. 
11.  No  Devise  is  Executory  which 
can  he  supported  as  a  Re- 
mainder. 
14.  An  Executory  Devise  cannot 
he  harred. 


Sect.  1 7.   Within  what  time  an  Execu- 
tory Devise  must  vest. 
23.  A  Devise  over  after  a  general 
Failure  of  Heirs  or  Issue 
is  too  remote. 
Unless  restrained  to  the  Pe- 
riod allowed. 
Curtesy  attaches  on  the  first 
Estate. 


24. 


27. 


Section  1.  It  has  been  stated  that,  by  the  rules  of  the  com- 
mon law,  no  remainder  could  be  limited  over  after  a  limitation 
in  fee  simple ;  nor  a  freehold  created  to  commence  in  futuro. 
But  the  indulgence  shown  to  testators  in  effectuating  their  in- 
tentions, however  untechnically  expressed,  induced  the  Judges 
to  dispense  with  these  rules,  in  cases  of  wills,  as  well  as  in 
limitations  of  uses ;  and  also  to  allow  similar  dispositions  of 
terms  for  years,  in  wills,  and  in  deeds  declaring  the  trusts  of  such 
terms,  (a) 

2.  Dispositions  of  this  nature  are  called  executory  devises ; 1 

(a)  Tit.  16,  c.  5, 


1  The  doctrine  of  executory  devises  received  a  full  discussion  in  Nightingale  v. 
Burrell,  15  Pick.  104,  and  was  thus  expounded  in  the  luminous  judgment,  delivered 
by  Ch.  Just.  Shaw  : — "  The  essential  difference  in  the  quality  of  the  estate,  between 
a  remainder  and  an  executory  devise,  is,  that  the  former  may  be  barred  at  the  pleasure 
of  the  tenant  in  tail,  by  a  common  recovery,  or,  in  our  State,  by  a  conveyance  by  deed ; 
but  he  who  holds  by  force  of  an  executory  devise,  has  an  estate  above  and  beyond 
the  power  and  control  of  the  first  taker,  who  cannot  alienate  or  change  it,  or  prevent 
its  taking  effect,  according  to  the  terms  of  the  will,  upon  the  happening  of  the  con- 
tingency, upon  which  it  is  limited.  It  does  not  depend  upon  the  particular  estate,  but 
operates  by  way  of  determination  of  the  first  estate  limited,  and  the  substitution  of 
another  in  its  place. 

"  As  an  executory  devise  was  allowed  only  to  give  effect  to  the  intent  of  a  tes- 
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and  are  of  three  sorts.     The  first  f  is  where  the  devisor  disposes 
of  the  whole  fee,  but  qualifies  that  disposition,  and  declares  that 


tator,  when  such  intent  would  otherwise  have  wholly  failed,  as  not  being  conformable 
to  the  rules  of  the  common  law  in  regard  to  the  transmission  of  real  property,  it  has 
been  adopted  as  a  fixed  and  settled  rule,  that  whenever  a  future  interest  in  lands  is  so 
devised,  that  conformably  to  the  rules  of  law,  it  can  take  effect  as  a  remainder,  it  shall 
be  construed  to  be  a  remainder,  and  not  an  executory  devise.  Purefoy  v.  Rogers,  2 
Saund.  388.  And  in  Doe  v.  Morgan,  3  T.  R.  765,  it  is  said  by  Lord  Kenyon,  that  if 
ever  there  existed  a  rule  respecting  executory  devises,  which  has  uniformly  prevailed 
without  any  exception  to  the  contrary,  it  is  that  which  is  laid  down  by  Lord  Hale,  in 
Purefoy  v.  Rogers,  that  '  where  a  contingency  is  limited  to  depend  on  an  estate  of  free- 
hold, which  is  capable  of  supporting  a  remainder,  it  shall  never  be  construed  to  be  an 
executory  devise,  but  a  contingent  remainder  only,  and  not  otherwise.' 

"  Another  settled  rule  in  regard  to  an  executory  devise,  to  prevent  this  mode  of  de- 
vising from  being  resorted  to  as  a  means  of  creating  a  perpetuity,  is,  that  it  must  vest 
within  the  compass  of  a  life  or  lives  in  being,  at  the  time  the  devise  takes  effect,  that 
is,  at  the  death  of  the  testator,  and  twenty-one  years  and  the  fraction  of  a  year  after, 
otherwise  such  executory  devise  is  wholly  void. 

"  And  in  the  application  of  this  rule,  regard  is  had,  not  to  any  event  which  has  taken 
place  after  the  death  Sf  the  testator,  but  the  question  is,  whether  by  possibility  the 
estate  is  so  limited  upon  a  contingency,  that  it  may  remain  more  than  the  allowed 
period,  before  the  contingent  interest  will  become  vested,  and  if  it  can,  it  is  not  a  good 
executory  devise. 

"  There  are  two  kinds  of  executory  devise  ;  one,  where  an  estate  is  devised  to  one, 
but  upon  some  future  event  that  estate  is  determined,  and  the  estate  thereupon  is  to  go 
to  another ;  the  other,  when  the  estate  is  limited  to  commence  infuturo,  contrary  to  the 
rules  of  the  common  law.  In  the  latter  case,  the  fee  in  the  mean  time  remains  in  the 
heir  of  the  devisor. 

"  In  determining,  therefore,  with  a  steady  reference  to  these  rules,  whether  a  contin- 
gent interest  given  by  will,  is  in  legal  contemplation  an  executory  devise,  or  a  remain- 
der, the  first  consideration  is,  whether  the  estate,  after  which  it  is  limited,  is  an  estate 
in  fee  or  in  tail. 

"  If  the  estate  after  which  it  is  to  take  effect,  is  an  estate  tail,  upon  which  the 
'contingent  is  dependent,  there  are  two  grounds,  upon  which,  in  most,  if  not  in  all 
cases,  it  may  be  concluded,  that  the  limitation  does  not  constitute  an  executory 
devise. 

1.  That  the  contingent  interest  thus  given,  after  the  devise  of  an  estate  tail,  can  in 
most  instances  take  effect  as  a  remainder,  and  so  may  become  barred  by  a  common  re- 
covery suffered  by  the  tenant  in  tail. 

2.  Because  if  the  devise  is  made  to  depend  upon  the  determination  of  a  previous 
estate  tail,  such  particular  estate  may  last  as  long  as  there  remain  any  issue  in  tail, 
that  is,  to  an  indefinite  and  unlimited  period,  and  so  the  contingent  estate  might  not 
vest  within  the  time  required  for  the  vesting  of  an  executory  devise,  and  therefore  it 
cannot  take  effect  as  such. 

"  To  determine  whether  any  particular  devise  constitutes  an  estate  in  fee  or  an 

[t  Treated  of  in  the  present  chapter ;  the  second  sort  in  Chapter  XVIII. ;  the  third 
in  Chapter  XIX.  infra.]     - 
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in  the  event  of  some  future  contingency,  the  estate  so  devised 
shall  go  over  to  some  other  person,  (a) 

(a)  Anon.  Dyer,  127  a.  in  marg. 


estate  tail,  considered  by  itself,  is  usually  not  very  difficult.  It  depends  upon  certain 
rules  of  construction,  applied  to  particular  forms  of  words,  which  are  in  a  good  degree 
settled.  But  it  is  a  well-known  rule  of  construction,  that  every  clause  and  word  in  a 
will  are  to  be  taken  together,  however  detached  from  each  other,  to  ascertain  the  intent 
of  the  testator.  When,  therefore,  by  one  clause  in  a  will,  an  estate  for  life  or  an  estate 
in  fee  is  given  by  plain  words,  if  it  appear  in  other  parts  of  the  will,  by  explanatory 
words  or  by  implication,  that  it  was  the  intent  of  the  testator,  in  such  devise,  that  the 
issue  of  the  devisee  should  take  the  estate  in  succession  after  him,  then  the  life-estate 
is  enlarged  in  the  one  case,  and  the  estate  in  fee  is  reduced  in  the  other,  to  an 
estate  tail. 

"  If,  therefore,  an  estate  is  devised  to  A  and  his  heirs,  which  is  a  fee ;  and  it  is  after- 
wards provided,  that  if  A  die  without  issue,  then  over,  this  reduces  it  to  an  estate  tail 
by  implication.  The  law  implies  that  by  "heirs"  in  the  first  devise,  was  intended 
heirs  of  the  body,  and  it  also  implies  from  the  proviso,  that  it  was  not  the  intent  of  the 
testator,  to  give  the  estate  over,  and  away  from  the  issue  of  the  first  devisee,  but  on  the 
contrary,  that  such  issue  should  take  after  the  first  devisee. 

"  The  difficulty,  therefore,  in  determining,  whether  a  contingent  devise  is  an  exec- 
utory devise  or  a  remainder,  usually  arises  where  there  is  a  plain  devise  in  fee  in  one 
clause,  and  afterwards,  a  gift  over  upon  the  contingency  of  the  first  devisee  dying  with- 
out issue.  If  the  implication  from  such  description  of  the  contingency  taken  together  is, 
that  in  the  event  described  it  was  the  intention  and  expectation  of  the  testator,  that  the 
issue  should  take  in  succession,  then  the  fee  first  created  is  reduced  to  an  estate  tail,  the 
tenant  in  tail  may  suffer  a  recovery  and  bar  all  remainders,  and  the  gift  over  cannot 
take  effect  as  an  executory  devise,  both  because  it  may  take  effect  as  a  contingent  re- 
mainder, and  because  it  might  not  vest  within  the  time  limited  for  the  vesting  of  the 
estate  under  an  executory  devise.  But  if  properly  described,  the  event  of  a  person's 
dying  without  leaving  issue  surviving  or  not,  is  a  contingency,  upon  which  an  exec- 
utory devise  may  be  limited  over,  as  well  as  the  happening  of  any  other  event.  And 
there  may  be  very  good  reasons  why  a  testator  should  select  this  event,  as  one,  upon 
the  happening  of  which,  or  not,  the  estate  should  remain  absolute  in  the  first  devisee, 
or  go  over  to  some  secondary  object  of  the  testator's  bounty.  He  may  properly  con- 
sider, that  if  the  devisee,  a  son  for  instance,  the  first  object  of  his  bounty,  has  children, 
who  survive  him,  he  shall  have  the  estate  absolutely,  to  enable  him  to  provide  for  such 
children,  but  leaving  it  to  his  discretion,  whether  he  will  transmit  the  estate  to  them,  or 
make  any  other  disposition  of  it,  as  he,  such  first  devisee,  may  determine.  But  if  such 
first  devisee  should  leave  no  children  to  be  provided  for,  the  testator  might  well  deter- 
mine to  adopt  his  own  mode  of  disposing  of  the  estate,  and  direct  it  in  that  event  to 
vest  in  some  other  person.  If,  therefore,  the  description  of  this  contingency  is  such,  as 
not  to  raise  any  implication,  that  it  is  the  intent  of  the  testator  that  the  issue  are  to  take 
the  estate  as  children  and  heirs  of  the  parent,  then  the  estate  limited  over  is  a,  good 
executory  devise  ;  the  first  devisee  has  an  estate  in  fee,  determinable  upon  the  happen- 
ing of  the  contingency,  but  otherwise  absolute. 

"  In  the  former  case,  taking  the  first  devise  in  fee,  with  the  subsequent  words  '  if 
he  die  without  issue,'  as  raising  a  necessary  implication,  that  it  was  the  intention  of 
the  testator  to  give  the  estate  to  the  first  devisee  and  his  issue,  it  is  a  tenancy  in 
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3.  A  testator  devised   to  his   mother  for  life,  and    after  her 

death  to  his  brother  in  fee ;  provided  that  if  his  wife, 
367  *    who  was  *  then  ensient,  was  delivered  of  a  son,  then  the 

land  should  remain  to  him  in  fee.  A  son  was  born ;  and 
it  was  held  that  the  fee  of  the  brother  should  cease,  and  vest  in 
the  son,  by  way  of  executory  devise.1 

4.  A  person  devised  to  A  and  his  heirs ;  provided  that  if  he 
died  within  age,  then  the  land  should  remain  to  B  and  his  heirs. 
Adjudged  good.  For  when  the  devisee  only  takes  a  limited 
estate,2  a  contingent  fee  may  depend  upon  it ;  but  that  was  not 


tail,  to  which  the  law  annexes  certain  incidents,  among  which  the  most  important 
is,  that' the  tenant  in  tail  may  suffer  a  common  recovery;  in  the  other,  the  law  im- 
plies, that  notwithstanding  the  first  devise  in  fee,  and  the  subsequent  limitation  over, 
upon  the  contingency  of  the  devisee's  dying  without  issue,  there  was  no  implication 
■that  if  there  were  issue,  they  were  to  take  the  estate  by  force  of  the  devise  ;  then  the 
■  original  estate  in  fee,  created  by  the  first  clause,  is  not  reduced  to  an  estate  in  fee  tail, 
but  the  first  devisee  always  continues  to  hold  as  tenant  in  fee,  an  estate  in  fee  simple, 
■determinable  and  defeasible,  upon  the  happening  of  the  event  of  his  dying  without 
actually  leaving  children  surviving  him ;  but  otherwise  absolute  and  indefeasible,  so 
that  he  has  the  absolute  disposal  of  it  either  by  will  or  otherwise.  During  his  lifetime, 
therefore,  he  cannot  suffer  a  common  recovery,  but  he  may  alienate  the  estate,  subject 

■  only  to  the  condition  of  not  dying  without  leaving  issue  surviving  him.''  See  15  Pick. 
110-114.  And  see  Spence  on  Equit.  Jur.  Vol.  I.,  p.  470,  471  ;  4  Kent,  Comm.  268-287; 
1  Jarm.  on  Wills,  ch.  27,  Perkins's  notes  ;  [See  also  Abbott  v.  The  Essex  Co.  18  How. 
U.S.  202:  Johnson  o.  Valentine,  4  Sandf.  Sup.  Ct.  36.  The  following  clause  in  a 
will,  namely:  "I  give  to  my  two  sons,  viz. :  John  and  Jacob,  all  my  lands,  &c.,  live 
stock,  &c,  tools,  &c,  bonds,  &c,  to  be  equally  divided  between  them ;  and  the  execu- 

.  tor  is  ordered  to  pay  debts  out  of  that  part-  of  the  estate.  Item,  it  is  my  will  that  if 
either  of  my  said  sons,  John  and  Jacob,  should  happen  to  die  without  any  lawful  heirs 
of  their  own,  then  the  share  of  him  who  may  first  decease  shall  accrue  to  the  other 
survivor  and  his  heirs,"  gave  an  estate  in  fee  simple  to  John  and  Jacob  ;  and  the  share 
of  the  one  who  first  died  without  issue,  passed  over  to  the  other  son  by  way  of  execu- 
tory devise.  Abbott  v.  Essex  Co.  (ut  supra.)  A  testator  devised  certain  lands  to  J.  D., 
in  fee,  and  provided  in  the  will  that,  if  J.  D.  should  not  marry  and  have  lawful  issue, 
after  his  death  the  real  estate  so  devised  should  go  to  J.  S.  and  E.,  their  heirs  and 
assigns  forever.    J.  D.  died  without  issue,  and  it  was  held  that  the  limitation  over  to 

.  J.  S.  &c,  was  not  a  contingent  remainder,  but  was  valid  as  an  executory  devise. 
Downing  v.  Wherrin,  19  N.  H.  9.] 

1  A  testator  devised  his  estate  to  his  wife  for  life,  remainder  to  his  child  or  children 

■  in  fee;  and  if.no  child  should  live  to  be  twenty-one  years  of  age,  then  over,  to  the 
children  of  S.  and  W.  A  posthumous  and  only  child  was  born,  survived  the  widow, 
and  died  within  age.  Hereupon  it  was  held,  that  the  devise  to  the  children  of  S.  and 
W.  was  an  executory  devise,  and  not  a  contingent  remainder;  and  that  the  children  of 
W.,  born  after  the  death  of  the  posthumous  child,  would  be  entitled  to  take.  Wells  v.  ' 
Ritter,  3  Whart.  208. 

2  It  is  essential  to  a  valid  executory  devise,  that  the  first  devisee  should  take  only 
a  limited  estate,  without  the  absolute  power  of  disposal.    Wherever,  therefor,  it  is 
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by  way  of  remainder,  but  executory  devise.     And  this  doctrine 
was  fully  established  in  the  following  case,  (a) 

5.  W.  Brown  devised  lands  to  Thomas  Brown  his  second  son, 
and  his  heirs  forever ;  and  if  Thomas  died  without  issue,  living 
.William  his  brother,  that  then  William  his  brother  should  have 
those  lands  to  him  and  his  heirs  and  assigns  forever,  (b) 

All  the  Judges  agreed,  that  this  was  a  good  limitation  of  the 
fee  to  William,  upon  that  contingency ;  not  by  way  of  immediate 
remainder,  for  they  all  agreed  that  it  could  not  be  by  remainder. 
As  if  one  devised  lands  to  A  and  his  heirs,  and  if  he  died  with- 
out heir,  that  it  should  remain  to  another,  it  was  void  and  repug- 
nant to  the  estate  ;  for  one  fee  could  not  be  in  remainder  after 
another ;  for  the  law  doth  not  expect  the  determination  of  a  fee 
by  the  tenant's  dying  without  heirs,  and  therefore  cannot  appoint 
a  remainder  to  begin  upon  the  determination  thereof ;  bat  by 
way  of  contingency  or  of  executory  devise  to  another,  to  deter- 
mine the  one  estate,  and  limit  it  to  another,  upon  an  act  to  be 
performed ;  or  in  failure  of  performance  thereof,  &c.  For  the 
one  might  be,  and  had  always  been  allowed.1 

6.  A  having  two  sons,  B  and  C,  by  several  venters,  and  being 
seised  of  Blackacre  and  Whiteacre,  devised  Blackacre  in  fee  to 
B,  and  Whiteacre  to  C  in  fee ;  with  a  proviso,  that  if  it  should 
please  God  either  of  his  said  sons  to  die  before  such  time  as  they 
should  be  married,  or  before  they  should  attain  to  their  age  of 
twenty-one  years,  and  without  issue  of  their  bodies  to  be  begotten, 
then  he  gave  all  the  said  lands,  which  he  had  given  by  his  will 

(a)  Hoe  v.  Gerils,  Palm.  136.  (Barnitz  v.  Casey,  7  Craneh,  456.  Sayward  v.  Sayward,  7 
Greenl.  210.    Jackson  ».  Blanshan,  3  Johns.  292.    Ackless  v.  Seekright,  Breese,  46. 

(fi)  Pells  v.  Brown,  Cro.  Jac.  590.  (Richardson  r.  Noyes,  2  Mass.  56.  Southerland  v.  Cox, 
3  Dev.  394.  Pendleton  v.  Pendleton,  2  Murph.  82.  Langley  v.  Heald,  7  "W.  &  S.  96.  Rob- 
inson v.  Adams,  4  Dall.  xii.  Fosdick  v.  Cornell,  1  Johns.  439.  Anderson  v.  Jackson,  16 
Johns.  382.) 


the  clear  intention,  that  the  first  taker  shall  have  an  absolute  property  in  the  estate 
devised,  any  limitation  over,  by  way  of  executory  devise,  is  void.  Thus,  where  one 
devised  his  estate  to  his  son  and  the  heirs  of  his  body  ;  and  if  he  should  die  leaving  ■ 
no  heirs  of  his  body,  then  he  devised  over  so  much  of  his  estate  as  his  son  should  die 
possessed  tf;  the  devise  over  was  held  void,  because  the  son  had  power  to  spend  the 
whole.  Atto.-Gen.  v.  Hall,  Fitzg.  114.  And  see,  aec.  Ide  v.  Ide,  5  Mass.  500  ;  Jack- 
son v.  Bull,  10  Johns.  19  ;  Flanders  v.  Clark,  1  Vez.  9 ;  Jackson  v.  Robins,  1 6  Johns. 
537  ;  Couch  v.  Gorham,  1  Conn.  36. 
1  See  the  observations  of  Chancellor  Kent  upon  this  case  in  16  Johns.  408. 


456       Title  XXXVIII.    Devise.     Ch.  XVII.  s.  6—10. 

unto  such  of  his  sons  as  should  so  decease  before  his  marriage, 
or  before  his  age  of  twenty-one,  and  without  issue  of  his  body, 
unto  the  survivor  of  his  sons.  The  devise  over  was  held  good, 
as  an  executory  devise,  (a) 

7.  A  person  devised  to  his  son  William  Heath,  all  his  estate, 

till  Edward  Heath  should  attain  his  age  of  twenty-two 
368  *  years,  *  and  no  longer.  He  afterwards  said,  —  "  Item,  I 
give  and  bequeath  to  Edward  Heath  all  my  messuages  in 
H.  and  C.  for  ever,  that  is,  if  he  have  a  son  or  sons  who  shall 
attain  twenty-one.  But  if  my  kinsman  Edward  Heath  should 
chance  to  die  without  son  or  sons  to  inherit,  my  will  is  that  the 
son  of  my  son  William  Heath  shall  inherit."  (b) 

It  was  determined  by  Lord  Thurlow,  that  Edward  Heath  took 
an  estate  in  fee,  subject  to  an  executory  devise  over,  in  the  event 
of  his  dying  without  issue,  or  of  his  issue  dying  under  the  age  of 
twenty-one  years. 

8.  A  person  devised  a  copyhold  estate  to  his  daughter  Susan 
Saunders,  and  her  heirs  and  assigns  for  ever ;  but  if  his  said 
daughter  should  happen  to  die,  leaving  no  child  or  children,  or 
lawful  issue  of  the  body,  living  at  the  time  of  her  death,  then 
he  gave,  devised,  and  bequeathed  all  the  said  copyhold  premises 
to  T.  B.  and  his  heirs,  (c) 

Lord  Eldon  and  the  other  Judges  of  the  Court  of  Common 
Pleas  held,  that  the  whole  fee  being  given  to  Susan  Saunders,  her 
heirs  and  assigns,  no  further  remainder  over  could  be  limited 
upon  that  fee;  and  therefore  the  estate  given  to  T.  B.  was  a 
new  fee  limited  upon  the  contingency,  that  is,  an  executory 
devise,  (d) 

9.  Where  there  is  a  devise  over,  after  a  devise  in  fee  simple, 
though  such  an  antecedent  devise  in  fee  be  not  vested,  but  contin- 
gent, yet  if  the  ulterior  devise  is  limited  so  as  to  take  effect  in 
defeasance  of  the  estate  first  devised,  on  an  event  subsequent  to 
its  becoming  vested,  it  will  be  deemed  an  executory  devise. 

10.  A  person  devised  lands  to  his  wife  for  life,  and  after  her 
death,  to   such  child  as  she  was  then  supposed  to  be  ensient 

• 

(a)  Hanbury  v.  Cookerell,  1  Boll.  Ab.  835.  Eight  v.  Day,  16  East,  67.  Goodtitle  v.  Wood, 
Willes  E.  211.    (Holmes  v.  Holmes,  5  Binn.  252.) 

(6)  Heath  v.  Heath,  1  Bro.  C.  C.  147.  [(c)  Doe  v.  Wetton,  2  Bos.  &  Pal.  324. 

(d)  Doe  v.  Eawding,  2  Barn.  &  Aid.  441.  Eight  u.  Day,  16  East,  67.  Doe  v.  Frost,  3 
Barn.  &  Aid.  546. 


Title  XXXVIII.    Devise.     Ch.  XVII.  s.  10—12.      457 

with,  and  to  the  heirs  of  such  child  forever ;  provided,  that  if  such 
child  as  should  happen  to  be  born  should  die  before  the  age  of 
twenty-one'  years,  leaving  no  issue  of  its  body*  the  reversion 
should  go  to  another,  (a) 

Lord  Ch.  J.  Lee  delivered  the  opinion  of  the  Court,  that  the 
true  construction  of  the  will  was,  that  there  was  a  good  devise 
to  the  wife  for  life,  with  a  contingent  remainder  to  the  child  in 
fee ;  and  a  devise  over,  which  was  good  as  an  executory  devise ; 
and  if  the  contingency  of  a  child  never  happened,  then  the  last 
devise  was  to  take  effect,  upon  the  death  of  the  wife.1 

*11.  An  executory  devise  being  a  disposition  contrary  *369 
to  the  rules  established  for  the  construction  of  conveyances 
at  common  law,  whenever  a  future  interest  in  land  is  so  devised 
as  to  fall  within  the  rules  laid  down  for  the  limitation  of  contin- 
gent remainders,  such  devise  will  be  construed  as  a  contingent 
remainder,  not  as  an  executory  devise? 

12.  Thus  wherever  an  estate  is  devised  to  a  person  and  his 
heirs,  with  a  limitation  over  in  default  of  issue,  it  is  construed  to 
be  an  estate  tail ;  and  the  limitation  over  is  a  remainder,  to  take 
effect  on  the  determination  of  the  estate  tail.  But,  if  the  limita- 
tion over  be  directed  to  take  place  on  an  event  which  may  hap- 
pen during  the  continuance  of  the  estate  tail,  it  is  an  executory 

(a)  Gulliver  v.  Wlokett,  1  Wils.  E.  105. 


1  A  devise  to  such  one  of  the  testator's  nephews  abroad,  as  may  first  come  to  this 
country  within  six  years  after  they  hear  of  his  death,  is  a  good  executory  devise  ;  and 
there  being  no  intermediate  disposition  of  the  estate,  it  descends  to  the  heirs  at  law. 
Chambers  v.  Wilson,  2  Watts,  495. 

2  This  rule,  laid  down  by  Ld.  Hale,  in  Purefoy  v.  Eogers,  2  Saund.  388,  has  been 
uniformly  adhered  to  ever  since.  The  student  will  find  the  law  of  executory  devises 
most  clearly  stated  by  Serjeant  Williams,  in  his  note  (9)  to  that  case. 

See  also  Terry  v.  Briggs,  12  Met.  1-7,  22;   Nightingale  v.  Burrill,  15  Pick.  110; 
Stehmen  v.  Stehmen,  1  Watts,  466  ;  Doe  v.  Morgan,  3  T.  K.  763  ;  Infra,  ch.  18,  5  9;  4 
Kent,  Coram.  263  ;  Willis  v.  Bueher,  3  Wash.  369  ;  Hawley  v.  Northampton,  8  Mass.  3 ; . 
Holm  v.  Low,  4  Met.  190;  Haines  v.  Witmer,  2  Yeates,  400;  Dunwoodie  v.  Read,  3 
S.  &  B.  440. 

Where  there  are  successive  limitations,  and  the  first  is  exeGutory„all  the  others  will 
be  executory,  until  the  first  limitation  vests  in  possession ;  and  then  the  subsequent 
limitations  will  be  changed  from  executory  devises  to  remainders,  provided  they  can 
take  effect  as  remainders.  Vedder  v.  Evertson,  3  Paige,  281.  See  2  Saund.  388  h, 
note  by  Williams ;  Lion  v.  Burtis,  20  Johns.  489. 

[A  limitation  upon  minorities  is  virtually  a  limitation  upon  lives.  Taylor  v.  Gould, 
10  Barb.  Sup.  Ct.  388.] 

vol.  in.  39 
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devise ;  for  it  cannot  be  a  remainder,  because  the  event  on  which 
a  remainder  is  limited  must  not  operate  so  as  to  abridge  or  deter- 
mine the  particular  estate.  So  that  in  the  case  of  Pells  v.  Brown, 
if  the  words,  "  living  William  his  brother"  had  been  omitted,  it 
would  clearly  have  been  an  estate  tail  in  Thomas,  with  a  remain- 
der over  to  William,  to  take  effect  on  the  expiration  of  the  pre- 
ceding estate  tail,  (a) 

13.  It  follows,  that  where  there  is  a  devise  over  after  a  pre- 
ceding devise  to  a  person  and  his  heirs  ;  if  there  are  any  words 
in  the  will,  by  which  the  first  devise  can  be  restrained  to  mean 
heirs  of  the  body  only,  the  first  estate  will  be  construed  to  be  an 
estate  tail,  and  the  devise  over  a  remainder. 

14.  The  essential  difference  between  a  contingent  remainder 
and  an  executory  devise  is,  that  the  first  may  be  barred  or  de- 
stroyed by  several  means ;  whereas  an  executory  devise  cannot 
be  prevented  from  taking  effect,  when  the  contingency  happens, 
either  by  fine  or  recovery ;  or  by  any  alteration  of  the  estate  after 

which  it  is  limited.  (ft)f 
370*        *15.  Thus,  in   the  case   of  Pells  v.  Brown,   Thomas 

entered  on  the  estate  devised  to  him,  and  suffered  a  com- 
mon recovery ;  but  all  the  Judges,  except  Doderidge,  held  that 
the  recovery  did  not  bar  the  executory  devise  ;  for  Thomas,  the 

(a)  Ante,  a  12,  s.  12.    Tit.  16,  c.  2,  3  Term  E.  145. 

(6)  Tit.  16,  c.  6.  Fearne  Ex.  Dev.  ed.  8,  p.  418.  [See  Romilly  v.  James,  6  Taunt.  262, 
272-3.]  (4  Kent,  Comm.  271.  Boyd  v.  Bingham,  4  Barr,  102.  Moffatt  v.  Strong,  10 
Johns.  12.  Jaekson  v.  Bull,  Ibid.  19.  Jackson  v.  Robins,  16  Johns.  537.)  [Downing  v. 
Wherrin,  19  N.  H.  9.] 


[t  To  this  general  proposition  the  reader  mast  be  reminded,  that  there  is  the  follow- 
ing qualification  thus  stated  by  Mr.  Fearne  : "  Although  in  general  an  executory 
devise  even  of  lands  of  inheritance,  cannot  be  barred  by  the  first  taker,  yet  we  are  to 
observe,  that  where  in  lands  of  inheritance  an  estate  tail  is  first  limited,  and  then  an 
executory  or  conditional  limitation  is  made  upon  that  estate,  a  recovery  suffered  by 
the  tenant  in  tail,  before  the  event  or  condition  happens  on  which  the  ulterior  limita- 
tion was  to  arise,  will  bar  the  estate  depending  on  that  event  or  condition ;  "  and  he 
cites  the  following  authorities  : — Page  v.  Hayward,  2  Salk.  570 ;  Gulliver  v.  Shuck- 
burg  Ashby,  4  Burr.  1929.  To  this  it  may  be  added,  that  the  executory  devise 
must  be  so  limited,  after  the  estate  tail,  as  to  take  effect,  if  at  all,  during  the  compass 
of  the  estate  tail,  or  eo  instanti  that  it  determines,  for  otherwise  the  rules  against  per- 
petuities might  be  evaded.  Hartop  v.  Lord  Carberry,  1  Sand.  Uses,  4  Ed.  197.  See 
also  Lanesborough  v.  Fox,  1  Cas.  Temp.  Talb.  262,  and  Bristow  v.  Boothby,  2  Sim.  & 
Stu.  465.1 
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person  who  suffered  the  recovery,  had  a  fee  ;  and  "William  Brown 
had  but  a  possibility,  if  he  survived  Thomas ;  and  Thomas  dying 
without  issue  in  his  life,  no  recovery  in  the  value  should  enure 
thereto,  unless  he  had  been  a  party  by  way  of  vouchee,  (a) 

16.  A  person  granted  several  annuities,  by  deed,  to  his  younger 
children  ;  and  afterwards  devised  all  his  lands  to  his  elder  son 
and  his  heirs,  upon  condition  that  he  paid  the  annuities  ;  and  if 
he  failed  of  payment,  that  the  younger  son  should  enter  and 
have  them.  The  elder  son  entered,  and  made  a  feoffment ;  and 
then  the  younger  son  entered  for  non-payment.  It  was  held,  that 
this  entry  was  lawful,  the  contingent  estate  not  being  devested 
by  the  feoffment,  (b) 

17.  In  consequence  of  the  rule  that  an  executory  devise  can- 
not be  barred,  or  prevented  from  taking  effect,  by  any  mode 
whatever ;  it  became  necessary  to  prescribe  certain  bounds  and 
limits  to  executory  devises,  Jest  they  should  be  used  as  a  means 
of  creating  perpetuities.  It  was  therefore  established,  by  analogy 
to  the  case  of  strict  settlements,  that  an  executory  devise  must 
vest  within  the  compass  of  a  life  or  lives  in  being,  and  twenty-one 
years  and  nine  months  after.  And  the  Courts  have  uniformly 
supported  executory  devises  that  are  restrained  within  these 
limits,  (c) 

18.  Thus,  in  the  case  of  Pells  v.  Brown,  the  event  on  which 
the  estate  was  devised  over,  namely  the  death  of  Thomas  with- 
out issue,  in  the  lifetime  of  William,  being  confined  to  the  life  of 
William,  was  held  good,  (d) 

19.  A  person  devised  all  his  lands,  after  the  death  of  his  ex- 
ecutor, to  A  and  his  heirs  forever  ;  but  if  he  died  leaving  no  son, 
then  to  that  son  or  sons  of  his  executor,  which  his  executor 
should  think  fit  to  nominate,  (e) 

Lord  Keeper  Somers  decreed,  that  this  was  a  good  executory 
devise  ;  because  the  contingency  was  confined  to  the  period  of  a 
life  in  being. 

20.  E,.  Ben,  having  a  sister  who  had  been  formerjy 
married  to  *  one  Smith,  by  whom  she  had  issue,  Augusta     *  371 
Smith,  and  afterwards  married  one  Wharton,  by  whom 

(a)  Ante,  s.  5.  (4)  Mullineux's  case,  Palmer,  136, 

(c)  Tit.  32,  e.  24.  (Kevern  v.  Williams,  5  Sim.  171.  Hawley  v.  Northampton,  8  Mass.  3. 
Anderson  v.  Jackson,  16  Johns.  399.)  [Proprietors  of  Church  in  Brattle  Square  v.  Grant, 
3  Grav,  142.]  (<*)  Ante,  §  5-  -W  Fairfax  v.  Heron,  Prec.  in  Cha.  67. 
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she  had  issue,  a  son  called  Benjamin,  and  a  daughter  called  Mary, 
devised  his  estate  to  his  sister  Elizabeth,  for  so  long  time,  and 
until  her  son  Benjamin  Wharton  should  attain  his  full  age  of 
twenty-one  years,  and  after  he  attained  that  age,  then  to  the  said 
Benjamin  and  his  heirs  forever  ;  and  if  he  died  before  his  age  of 
twenty -one  years,  then  to  the  heirs  of  the  body  of  Robert  Whar- 
ton, and  to  their  heirs  forever,  as  they  should  attain  their  age 
of  twenty-one  years.  The  testator  died ;  Benjamin  died  before 
he  attained  the  age  of  twenty-one,  living  Robert  his  father ;  and 
afterwards  Robert  died,  (a) 

It  was  determined,  that  the  executory  devise  to  the  heirs  of  the 
body  of  Robert  Wharton  was  good.  Now,  the  heirs  of  the  body 
of  Robert  Wharton  could  not  take  until  after  their  father's 
death ;  for  nemo  est  hceres  viventis :  and  since  that  heir  of  the 
body  of  Robert,  who  should  attain  twenty-one,  might  not  have 
been  born  before  his  father's  death?  and  the  estate  could  not 
vest  in  him  until  he  attained  twenty-one,  it  follows  that  the 
estate  might  possibly  not  have  vested  under  that  limitation  until 
twenty-one  years  after  the  determination  of  a  life  then  in  being. 

21.  Sir  W.  Stephens  devised  freehold  estates  to  his  grandson 
William  Stephens,  his  heirs  and  assigns  forever ;  but  in  case  his 
said  grandson  W.  Stephens  should  die  before  he  attained  his 
age  of  twenty-one  years,  then  he  gave  the  same  to  his  grandson 
Thomas  Stevens,  his  heirs  and  assigns  forever ;  but  in  case  his 
grandson  Thomas  Stephens  should  depart  this  life  before  he 
attained  his  age  of  twenty-one  years,  then  he  devised  the  said 
lands  to  such  other  son  of  the  body  of  his  daughter  Mary  Ste- 
phens as  should  happen  to  attain  the  age  of  twenty-one  years, 
his  heirs  and  assigns  forever ;  the  elder  of  such  sons  to  take 
before  the  younger,  &c. ;  and  to  the  several  and  respective  heirs 
male  of  the  body  of  such  son  and  sons,  and  the  heirs  male  of 
the  body  of  his  and  their  body  and  bodies.  And  for  default  of 
such  issue,  he  gave  the  said  lands  to  all  and  every  the  daughter 
and  daughters  of  the  said  Mary  Stephens  in  tail  male ;  and  for 
want  of  such  issue,  he  devised  the  said  lands  to  his  brother  Sir 
Richard  Stephens,  his  heirs  and  assigns  forever,  (b) 

The  testator  died,  leaving  William  and  Thomas  Ste- 
372*    phens,  his    *  two  grandsons,  who  both  died  under  age. 

(a)  Taylor  v.  Biddall,  2  Mod.  289.  (6)  Stephens  v.  Stephens,  Forrest,  228. 
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Soon  after  the  death  of  the  testator,  Mary  Stephens  had  another 
son,  who  attained  the  age  of  twenty-one  years  ;  and  the  ques- 
tion was,  whether  this  executory  devise  to  such  unborn  son 
of  Mary  Stephens,  as  should  attain  the  age  of  twenty-one  years, 
was  good. 

Lord  Talbot  directed  a  case  to  be  sent  to  the  Court  of  King's 
Bench,  and  the  Judges  of  that  Court,  Lord  Hardwicke,  and 
Justices  Page,  Probyn,  and  Lee,  certified  their  opinion,  that  they 
did  not  find  any  case  wherein  an  executory  devise  of  a  freehold 
had  been  held  good,  which  had  suspended  the  vesting  of  the 
estate  till  a  son  unborn  should  attain  his  age  of  twenty-one 
years,  except  the  case  of  Taylor  v.  Biddall ;  and  having  caused 
the  record  to  be  searched,  they  found  it  agree  in  the  material 
parts  with  the  printed  report.  And  therefore,  however  unwilling 
they  might  be  to  extend  executory  devises  beyond  the  rules 
generally  laid  down  by  their  predecessors,  yet  upon  the  authority 
of  that  judgment,  and  in  conformity  to  several  late  determina- 
tions, in  cases  of  terms  for  years,  and  considering  that  the  power 
of  alienation  would  not  be  restrained  longer  than  the  law  would 
restrain  it,  viz.  during  the  infancy  of  the  first  taker,  which  could 
not  reasonably  be  said  to  extend  to  a  perpetuity,  and  that  this 
construction  would  make  the  testator's  whole  disposition  take 
effect,  which  otherwise  would  be  defeated,  they  were,  therefore, 
of  opinion  that  the  devise  before  mentioned  might  be  good,  by 
way  of  executory  devise. 

22.  In  a  case,  which  will  be  stated  hereafter,  it  was  held,  that 
a  devise  to  an  infant  in  ventre  matris,  with  a  limitation  over, 
upon  failure  of  issue  of  his  body  at  the  time  of  his  death,  was 
good,  which  began  with  an  allowance  for  the  birth  of  a  pos- 
thumous child,  and  might  also  conclude  with  it.  (a) 

23.  "Where  an  executory  devise  is  limited  on  an  event  which 
may  not  happen  within  the  period  above  mentioned ;  as  upon  a 
general  failure  of  heirs,  or  issue,  it  is  void,  as  too  remote,  and 
tending  to  a  perpetuity.'     Nor  is  it  material,  in  such  cases,  how 

(a)  Long  v.  Blackall,  infra,  c.  19,  §  22. 

1  The  student  will  find  the  law,  on  this  much  vexed  point,  expounded  by  Chancellor 
Kent  with  his  accustomed  clearness  and  force,  in  4  Kent,  Comm.  273-279.  See  also 
the  cases  cited  in  his  notes.  The  subject  is  treated  more  fully  and  with  great  research 
by  Mr.  Lewis,  in  his  Practical  Treatise  on  the  Law  of  Perpetuity. 

39* 


462       Title  XXXVIII    Devise.     Ch.  XVII.  s.  23—25. 

the  fact  actually  turns  out ;  for  the  possibility,  at  the  creation  of 
such  executory  limitation,  that  the  event  on  which  its  existence 
depends  may  exceed,  in  point  of  time,  the  limits  allowed,  vitiates 
it  ab  initio. 

24.  But  where  the  generality  of  the  words  "  heirs  "  or  "  issue  " 

is  restrained  by  any  other  words,  to  the  period  allowed, 
373  *     the  devise  *  over  will  be  good.     Thus,  a  devise  over,  after 

a  devise  to  a  person  and  his  heirs,  in  case  the  first  devisee 
shall  happen  to  die,  leaving  no  issue  behind  him,  has  been  held 
good;  these  words  being  construed  to  mean,  having  no  issue 
living  at  the  time  of  the  person's  death.1 

25.  A  person  devised  a  real  estate  in  the  following  words  — 
"  Item,  I  give  and  devise  unto  my  son  P.  D.,  his  heirs  and  assigns 
forever,  all  the  messuage  and  tenement  wherein  I  now  live. 
But  my  will  is,  that  in  case  my  son  P.  D.  shall  happen  to  die, 
leaving  no  issue  behind  him,  then  my  said  wife  shall  receive  and 
take  the  rents  and  profits  thereof."     On  a  case  sent  from  the 


It  may  be  added,  that,  as  the  law  forbids  the  creation  of  perpetuities,  it  is  always  to 
be  presumed,  that  the  testator  did  not  intend  to  create  any;  and  that  therefore,  when, 
in  the  devise  of  a  fee,  he  speaks  of  the  devisees  "  dying  without  issue,"  he  ought  to 
be  understood  to  mean,  without  issue  living  at  the  time  of  his  death,  and  not  an  indefinite 
failure  of  issue.  See,  however,  Dallam  v.  Dallam,  7  H.  &  J.  220  ;  Hollett  v.  Pope, 
3  Harringt.  542 ;  Moore  v.  Howe,  4  Monr.  199,  and  the  cases  reviewed  by  Kent,  C.  J., 
in  Moffat  v.  Strong,  10  Johns.  12  ;  and  see  ace.  Morgan  v.  Morgan,  5  Day,  517  ;  Fos- 
dick  v.  Cornell,  1  Johns.  440;  Jackson  v.  Staats,  11- Johns.  337  ;  [Bell  v.  Scamrhon, 
15  N.  H.  381 ;  Hall  v.  Chaffee,  14  lb.  215  ;  Ferris  v.  Gibson,  4  Edw.  Ch.  707';  Toman 
■v.  Dunlop,  18  Penn.  State  R.  (6  Harris,)  72  ;  Jackson  v.  Dashiel,  3  Md.  Ch.  Decis. 
257  ;  Perry  v.  Logan,  5  Rich.  Eq.  202  ;  Hay  v.  Hay,  3  lb.  384  ;  St.  Amour  v.  Rivard, 
2  Mich.  (Gibbs),  294 ; .  Proprietors  of  Church  in  Brattle  Square  v.  Grant,  3  Gray,  142.] 

In  several  of  the  United  States,  there  are  express  statute  enactments,  providing, 
that  when  an  estate  is  limited  to  take  effect  upon  the  death  of  the  first  taker  without 
issue  or  without  heirs,  or  without  heirs  of  his  body,  it  shall  be  understood  to  intend  issue  ■ 
or  heirs  living  at  the  time  of  the  ancestor's  decease.  See  New  York,  Rev.  St.  Vol.  II.  p.  10, 
§  22,  3d  ed.;  Missouri,  Rev.  St.  1845,  ch.  32,  §  6;  Indiana,  Rev.  St.  1843,  ch.  28,  §  73; 
Virginia,  Rev.  St.  Feb,  24,  1819,  §  26 ;  Tate's  Dig.  p.  336  ;  North  Carolina,  Rev.  St. 
1837,  ch.  122,  §  11,  ch.  43,  §  3  ;  Mississippi,  Rev.  St.  1840,  ch.  34,  §  26  ;  Michigan,  Rev. 
Stat.  1846,  ch.  62,  §  22 ;  4  Kent,  Comm.  279,  280.  See  alsos  2  Jarm.  on  Wills,  ch.  41, 
Perkins's  ed.,  where  the  effect  of  such  expressions  is  amply  discussed. 

1  A  devise  to  his  daughter  A,  for  life,  remainder  to  her  children  in  fee ;  (she  then 
having  a  child,)  "provided  if  she  die  without  "issue,"  to  his  son  B,  is  a  good  execu- 
tory devise,  and  not  too  remote ;  the  word  "  issue  "  being  construed  to  mean  the  chil- 
dren before  referred  to.  DeHaas  v.  Bunm,  2  Barr.  335.  And  see  Heard  v.  Horton,  1 
IDenio,  165  ;  Den  v.  Allaire,  1  Spencer,  6  ;  Seddell  v.  Wills,  Ibid.  223  ;  Jones  v.  Price, 
•3  Desaus.  165. 
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Court  of  Chancery  to  the  Court  of  K.  B.,  one  of  the  questions 
was  what  estate  P.  D.  took  under  this  will,  (a) 

Lord  Kenyon  and  the  other  Judges  were  of  opinion,  that  this 
case  was  not  to  be  distinguished  in  principle  from  that  of  Pells 
v.  Brown,  and  certified  in  the  following  words  : — "  Having 
heard  counsel  in  the  case  above  referred  to  us,  we  are  of  opinion, 
that  P.  D.  took  an  estate  in  fee  simple  in  the  premises  above 
devised  to  him.  But  as  P.  D.  died  without  issue  living  at  the 
time  of  his  death,  we  are  of  opinion,  that  the  further  disposition 
made  by  the  testator  in  that  event,  is  good  by  way  of  executory 
devise." 

26.  A  person  devised  a  dwelling  house  to  his  grandson  T. 
Triswell  and  his  heirs  forever.  But  in  case  his  said  grandson 
should  depart  this  life,  and  leave  f  no  issue,  then  his  will  was, 
that  the  said  dwelling  house,  &c.  should  be  and  return  to  E.,  M. 
and  S.,  or  the  survivors  or  survivor  of  them,  (b) 

Lord  Kenyon  said,  nothing  could  be  clearer  in  point  of  law, 
than  that  if  an  estate  were  given  to  A,  in  fee,  and  by  way  of 
executory  devise,  an  estate  was  given  over,  which  might 
take  place  *  within  a  life  or  lives  in  being,  and  twenty-  *  374 
one  years  and  the  fraction  of  a  year  after ;  the  latter  was 
good  by  way  of  executory  devise.  The  question  therefore  in 
this  and  similar  cases  was  ;  whether  from  the  whole  context  of 
the  will  it  could  be  collected  that  when  an  estate  was  given  to 
A  and  his  heirs  forever,  but  if  he  died  without  issue,  then  over, 
the  testator  meant  dying  without  issue  living  at  the  death  of  the 
first  taker.  That  the  rule  was  settled  so  long  ago  as  in  the  reign 
of  James  I.,  in  the  case  of  Pells  v.  Brown  :  that  case  had  never 

(a)  Porter  v.  Bradley,  3  Term  E.  143.    Doe  v.  Webber,  1  B.  &  AM.  713. 

(b)  Eoe  v.  Jeffery,  7  Term  R.  589.     (Atwell  v.  Barney,  Dudl.  207.) 


[t  We  may  here  notice  the  following  observation  of  Mr.  Eearne :  "  But  though  the 
Courts  in  the  case  of  personal  estates  generally  incline  to  pay  attention  to  any  circum- 
stance or  expression  in  the  will  that  seems  to  afford  a  ground  for  construing  a  limita- 
tion after  dying  without  issue  to  be  a  dying  without  issue  living  at  the  death  of  the 
party,  in  order  to  support  the  devise  over;  yet  in  the  case  of  a  real  estate,  it  seems  the 
construction  is  generally  otherwise ;  for  there  we  are  to  consider,  the  interest  of  the 
heir  at  law  is  concerned,  whieh  is  always  much  favored  by  our  laws."  In  support  of 
this  observation  many  late  decisions  might  be  cited,  the  following  will  be  sufficient. 
Doe  v.  Ellis,  9  East,  382 ;  Tenny  v.  Agar,  12  lb.  353  ;  Dansey  v.  Griffiths,  4  Mau.  & 
Sel.  61 ;  Crooke  v.  De  Vandes,  9  Vez.  197.] 
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been  questioned  or  shaken,  but  had  been  adverted  to  as  an 
authority  in  every  subsequent  case  respecting  executory  devises. 
It  was  considered  as  a  cardinal  point  on  this  head  of  the  law,  and 
could  not  be  departed  from  without  doing  as  much  violence  to 
the  established  law  of  the  land  (as  it  was  supposed  by  the  de- 
fendant's counsel)  the  Court  would  do,  if  they  decided  this  case 
against  him.  (a) 

On  looking  through  the  whole  of  the  will,  the  Court  had  no 
doubt  the  testator  meant,  that  the  "  dying  without  issue  "  should 
be  confined  to  a  failure  of  issue  at  the  death  of  the  first  taker ; 
for  the  persons  to  whom  it  was  given  over  .were  then  in  existence, 
and  life-estates  only  given  to  them.  Taking  all  this  into  con- 
sideration together,  it  was  impossible  not  to  see  that  the  failure 
of  issue  intended  by  the  testator,  was  to  be  a  failure  of  issue  at 
the  death  of  the  first  taker  ;  and  if  so  the  rule  of  law  was  not  to 
be  controverted ;  it  was  'merely  a  question  of  intention,  and  the 
Court  was  clearly  of  opinion,  that  there  was  no  doubt  about  the 
testator's  intention.1 

27.  In  the  case  of  a  devise  in  fee  simple,  with  an  executory 
devise  over,  it  has  been  held  that  a  right  to  curtsey  attaches  on 
the  first  estate,  and  is  not  defeated  by  its  determination. 

28.  Joseph  Sutton  devised  to  trustees  and  their  heirs,  in  trust 
to  apply  the  rents  for  the  maintenance  and  education  of  his 
granddaughter  Mary  Barrs,  till  she  should  arrive  at  the  age  of 
twenty-one  years,  or  be  married ;  and  from  and  after  the  said 
Mary  Barrs  should  have  attained  her  age  of  twenty-one  years  or 
should  be  married,  he  gave  the  said  lands  to  the  said  Mary 
Barrs,  her  heirs  and  assigns  forever  ;  but  in  case  the  said  Mary 
Barrs  should  die  before  she  attained  the  age  of  twenty-one  years, 

and  without  leaving  issue,  then  from  and  after  the  decease 
375  *    of  *  the  said  Mary  Barrs  as  aforesaid,  he  gave  and  devised 

the  said  estates  to  his  grandson.  Mary  Barrs  married 
Solomon  Handford,  and  had  a  child  who  died  in  her  lifetime  ; 
she  died  soon  after,  being  under  the  age  of  twenty-one  years, 

(a)  Ante,  s.  5. 


1  See  Anderson  v.  Jackson,  16  Johns.  382 ;  in  which  this  and  the  preceding  case, 
together  with  the  leading  English,  and  nearly  all  the  American  decisions,  on  this  much 
vexed  question,  are  reviewed. 
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and  without  leaving  any  issue.  Solomon  Handford  the  husband 
received  the  rents  of  the  estate  during  the  coverture  in  right  of 
his  wife,  (a) 

A  question  was  reserved  for  the  opinion  of  the  Court  on 
this  case,  whether  Handford  was  entitled  to  be  tenant  by  the 
curtsey. 

Lord  Mansfield  said,  the  right  of  tenant  by  the  curtsey  existed 
at  the  common  law ;  and  the  necessary  points  were,  that  the 
wife  be  seised  of  an  estate  of  inheritance,  which  by  possibility 
might  descend  to  her  issue,  and  that  issue  should  be  born. 
Estates  at  common  law  were  either  absolute  or  conditional ; 
curtsey  was  incident  to  both,  and  existed  when  the  wife  died 
without  issue  inheritable,  which  let  in  the  reverter.  As  to  fees 
conditional,  the  estate  did  not  become  absolute  by  the  birth  of  a 
child  inheritable,  but  in  odium  of  perpetuities,  it  was  for  a 
special  purpose  become  absolute,  if  issue  were  born  ;  that  is,  the 
donee  might  aliene ;  but  the  estate  was  to  descend  and  revert, 
according  to  the  entail,  if  not  aliened.  At  common  law  the  only 
modification  of  estates  expressly  limited  was  by  condition  ;  the 
Statute  of  Uses  introduced  more  qualifications  of  estates,  ex- 
pressly limited.  About  the  reign  of  Elizabeth  and  James  I. 
many  cases  in  odium  of  perpetuities  were  determined,  to  prevent 
and  defeat  such  an  application  of  the  Statute  of  Uses.  The 
Courts  leaned  against  contingent  limitations  over ;  but  having 
gone  a  great  way  on  that  side,  they  began  to  think  they  went 
too  far.  New  devices  were  contrived  at  the  time  of  the  troubles, 
and  practised  after  the  restoration,  such  as  trustees  to  preserve 
■contingent  remainders,  and  executory  devises.  It  was  not  long 
that  the  bounds  of  them  had  been  settled :  it  was  in  his  time 
that  the  Courts  first  held  they  might  wait  during  a  life  in  being, 
and  twenty-one  years  after.  Now  it  was  contended  that  this 
was  a  conditional  limitation :  it  was  no  such  thing ;  there  was 
no  condition  in  it ;  it  was  a  contingent  limitation.  If  it  was  a 
limitation  it  did  not  defeat  the  right  of  the  husband  to  be  tenant 
by  the  curtsey  ;  the  husband  might  be  tenant  by  the  cur- 
tesy though  *the  estate  was  spent.  But  how  was  it  *376 
when  she  was  alive  ?  here  the  wife  was  seised  in  fee  sim- 

(a)  Buckworth  v.  Thirkell,  Collect.  Jur.  vol.  1,  332.    3  Bos.  &  Pul.  658. 


466  Title  XXXVIII.    Devise.    Ch.  XVII.  s.  28. 

pie  during  her  life,  and  such  an  one  as  the  issue  might  inherit,  if 
they  had  not  been  disappointed  by  death. 

Judgment  was  given,  that  Handford  was  entitled  to  be  tenant 
by  the  curtesy,  (a) 

(a)  Vide  1  Inst.  241  a,  u. 
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CHAP.  XVIII. 


EXECUTORY  DEVISES- 


-DEVISE  OP  A  FREEHOLD  ESTATE  TO  COMMENCE 

in  future 


Sect.     1.  Devise  of  a  Freehold  to  com- 
mence infuturo. 
6.  Devise  of  this  sort  sometimes 
supported  as  Remainders. 
Must  vest  within  the  Period 

allowed. 
A  Devise   after    a   general 
Failure  of  Heirs  or  Issue 
is  too  remote. 


13. 


18. 


Sect.  22.  Exceptions.!.  A  Devise  of  a 
Reversion. 
26.  II.  A  Devise  in  Default  of 
Issue  of  the  Devisor. 

30.  III.  A  Devise  over  for  Life 

on  Failure  of  Issue  of  the 
first  Devisee. 

31.  IV.  Where  an  Estate  Tail  is 

raised  by  Implication. 


Section  1.  The  second  sort  of  executory  devise  is  where  the 
devisor,  without  departing  with  the  immediate  fee,  gives  a  future 
estate  of  freehold,  to  arise  either  upon  a  contingency,  or  at  a 
period  certain;  unpreceded  by,  or  not  having  the  requisite  con- 
nection with,  any  immediate  freehold,  to  give  it  effect  as  a  re- 
mainder, (a) 1 

2.  Thus,  where  a  person  devised  lands  to  J.  S.  for  five  years,  to 
commence  at  the  next  Michaelm%s  after  the  death  of  the  testator ; 
remainder  to  C  and  his  heirs.  The  testator  died  before  Michael- 
mas. It  was  agreed,  that  the  devise  over  was  good  as  an  exe- 
cutory devise,  (b) 

3.  So,  where  A  devised  lands  to  B  in  fee,  to  commence  and 


(a)  Fearne  Ex.  Dev.  399,  ed.  8. 


(6)  Pay's  case,  Cro.  Eliz.  878.    Forrest,  48. 


1  In  several  of  the  United  States,  freehold  estates  may  be  created,  to  commence  in 
fitturo ;  and  it  would  seem  that,  therefore,  a  remainder  in  fee,  limited  contingently 
after  a  chattel  interest,  would  be  a  good  contingent  remainder ;  and  if  so  devised,  it 
would  still  be  a  contingent  remainder,  according  to  the  rule,  stated  supra,  ch.  17,  §  11, 
and  not  an  executory  devise.  See  New  York,  Rev.  St.  Vol.  II.  p.  11,  §  24;  Virginia, 
Tate's  Dig.  p.  175,  §  24;  Mississippi,  Rev.  St.  1840,  ch.  34,  5  27;  Indiana,  Kev.  St. 
1843,  ch.  28,  §  59  ;  Michigan,  Rev.  St.  1846,  ch.  62,  §  24. 


468        Title  XXXVIII.    Devise.     Ch.  XVIII.  s.  3—8. 

take  effect  six  months  after  the  testator's  death ;  this  was  adjudg- 
ed to  be  a  good  executory  devise,  (a) 

4.  A  devise  to  an  infant  in  ventre  matris,  is  an  executory- 
devise  of  this  kind ;  as  it  necessarily  implies  a  disposition  to  take 
effect  at  the  birth  of  the  child.  Such  a  devise  was  formerly 
held  void ;  but  it  was  always  understood  that  a  devise  to  an 
infant,  when  he  should  be   born,  was   good   as   an   executory 

devise,  (b) 
378  *  *5.  Mr.  Fearne  says,  where  a  particular  estate  of  free- 
hold is  first  devised,  capable  in  its  own  nature  of  sup- 
porting a  remainder,  followed  by  a  limitation  not  immediately 
connected  with,  or  commencing  from  its  expiration,  as  the  latter 
limitation  is  incapable  of  taking  effect  as  a  remainder,  there 
seems  to  be  no  obstacle  to  its  validity  as  an  executory  devise. 
Therefore,  although  in  the  case  of  a  lease  for  life  to  A,  and  after 
the  death  of  A  and  one  day  after,  that  the  land  shall  remain  to 
B  for  life  ;  it  seems  that  the  limitation  to  B  is  void  as  a  remainder, 
because  not  to  take  effect  immediately  upon  the  determination  of 
the  first  estate ;  yet  in  the  case  of  a  similar  limitation  by  will, 
there  appears  to  be  no  ground  for  denying  effect  to  such  ulterior 
limitation  as  an  executory  devise,  (c) 

6.  In  consequence  of  the  rule  already  stated,  that  no  devise 
shall  be  considered  as  executory,  which  may  be  supported  as  a 
remainder,  several  cases  have  arisen  where  there  has  been  a  devise 
of  a  particular  estate,  with  a  devise  over,  in  which  the  devise 
over  has  been  held  to  be  a  remainder,  supported  by  the  preceding 
particular  estate,  (d) 

7.  Thus,  in  Pay's  case,  LorcrTalbot  said,  that  if  the  testator 
had  lived  to  Michaelmas,  then  it  had  been  a  good  remainder,  (e) 

8.  A  testator  devised  to  his  wife  for  life,  and  to  her  son,  after 
the  death  of  his  mother,  if  she  should  have  a  son ;  and  if  such 
son  should  die  within  age,  then  to  the  right  heirs  of  the  devisor. 
The  testator  died  without  issue ;  his  wife  married  again,  and  had 
a  son.  It  was  adjudged,  that  the  estate  limited  to  that  son,  was 
not  an  executory  devise,  but  a  contingent  remainder ;  because  the 
mother  had  an  estate  of  freehold  capable  of  supporting  it.  (/) 

(o)  Clarke's.  Smith,  1  Lutw.  798. 

(S)  1  Freem.  244.    1  Wils.  E.  206.     Snowe  v.  Cuttler,  1  Lev.  135. 

(c)  Fearne,  Ex.  Dev.  397,  Ed.  8.  (d)  Supra,  ch.  17,  §  11.  (e)  Ante,  s.  2. 

(f)  Purefoy  v.  Rogers,  2  Saund.  380.     (Lion  v.  Burtiss,  20  Johns.  489.) 
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9.  George  Mussell  devised  lands  to  Elizabeth  his  wife  for  life, 
remainder  to  his  son  Ebenezer  Mussell,  for  ninety-nine  years,  if 
he  should  so  long  live ;  and  after  the  several  deceases  of  his  wife 
and  son,  to  the  heirs  of  the  body  of  Ebenezer.  The  question  was, 
whether  the  devise  to  the  heirs  of  the  body  of  Ebenezer  should 
be  considered  as  an  executory  devise,  or  as  a  contingent  re- 
mainder, (a) 

Lord  Kenyon  said,  if  ever  there  existed  a  rule  respecting  exec- 
utory devises,  which  had  uniformly  prevailed,  without  any  ex- 
ception to  the  contrary,  it  was  that  which  was  laid  down  by 
Lord  Hale  in  the  case  of  Purefoy  v.  Rogers.  That  where  a 
contingency  is  limited  to  depend  on  an  estate  of  freehold, 
*  which  is  capable  of  supporting  a  remainder,  it  shall  never  *379 
be  construed  to  be  an  executory  devise,  but  a  contingent 
remainder.  And,  therefore,  the  Court  determined,  that  the  devise 
to  the  heirs  of  the  body  of  Ebenezer  was  a  contingent  remain- 
der, which  was  originally  supported  by  the  estate  for  life  devised 
to  Elizabeth,  and  was  defeated  by  her  death  before  that  of  Eben- 
ezer. 

10.  Whenever  the  first  devise  can  be  construed  to  pass  an 
estate  tail  only,  the  devise  over  will  be  deemed  a  remainder 
expectant  on  the  determination  of  such  an  estate  tail ;  and  not 
an  executory  devise. 

11.  John  Spalding  having  issue  three  sons,  John,  Thomas,  and 
William,  devised  lands  to  John  the  eldest  son,  and  the  heirs  of 
his  body,  after  the  death  of  Alice,  the  devisor's  wife ;  and  if 
John  died,  living"  Alice,  that  William  should  be  his  heir.  (Also, 
he  devised  other  lands  "to  Thomas,  and  the  heirs  of  his  body ; 
and  if  he  died  without  issue,  that  then  John  should  be  his  heir. 
And  he  devised  other  lands  to  William,  and  the  heirs  of  his 
body  ;  and  if  all  his  sons  should  die  without  heirs  of  their  bodies, 
that  then  his  lands  should  be  to  the  children  of  his  brother.) 
John  died  in  the  lifetime  of  Alice,  leaving  a  son.  (b) 

It  was  determined,  (upon  the  whole  context,)  that  the  con- 
struction of  the  will  should  be,  that  if  John  died  without  issue, 
living  Alice,  William  should  have  the  lands  ;  and  that  it  should 
not  be  construed,  where  he  limited  first  to  John,  and  the  heirs  of 

(a)  Doe  v.  Morgan,  3  Term  E.  763.      (Terry  v.  Briggs,  12  Met.  17,  22.) 
(4)  Spalding  v.  Spalding,  Cro.  Car.  185. 

vol.  in.        .  40 
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his  body,  that  by  this  limitation  he  intended,  if  he  died,  living 
Alice,  that  William  should  be  his  heir,  John  having  issue,  and 
thereby  to  disinherit  the  heirs  of  John's  body,  (a) 

12.  A  testator  having  charged  certain  legacies  on  his  lands, 
devised,  that  in  case  his  son  T.  should  happen  to  die  before,  he 
married,  or  being  married  should  have  no  children,  then  his  lands 
should  remain  and  descend  equally  to  his  daughters  and  their 
heirs,  paying,  &c. ;  and  in  case  both  his  daughters  should  die 
without  being  married,  or  being  married  should  have  no  children, 
then  he  willed  that  all  his  estate  should  descend  to  I.  M. ;  and  at 
the  end  of  the  will  he  gave  and  devised  all  his  estate,  real  and 
personal,  not  already  disposed  of  by  his  will,  to  his  son  T.  After 
the  testator's  death,  his  son  T.  entered,  suffered  a  recovery,  and 
died  without  issue;  upon  which  his  sisters  entered,  suffered  a 
recovery,  and  died  also  without  issue ;  and  the  heir  of  I.  M. 
entered.  The  question  was,  whether  the  devise  to  I.  M.  was  a 
remainder  depending  on  a  particular  preceding  estate  in  the  son 
and  daughters,  or  an  executory  devise,  (b) 

Lord  Hardwicke  said,  there  were  two  rules  which  went  a  great 
way  in  determining  the  case.  First,  that  no  limitation 
380*  should  *be  construed  to  be  an  executory  devise,  if  it 
could  be  made  good  by  way  of  remainder.  Secondly,  that 
it  was  immaterial  in  a  will  which  words  were  first  or  last,  as  the 
construction  must  be  made  upon  the  whole  will;  and  here,  in 
the  subsequent  part  of  the  will,  there  was  an  express  devise  of 
all  the  residue ;  so  that,  taking  the  two  clauses  together,  there 
was  an  express  devise  to  the  son :  and  it  was  given  by  the  word 
estate,  which  was  sufficient  to  carry  the  fee  ;  so  that  it  amounted 
to  a  devise  to  the  son  and  his  heirs,  and  if  he  died  without  issue, 
remainder  over;  which  was  an  estate  tail.  But  if  that  were 
not  so  clear,  yet  as  to  the  daughters  no  objection  could  be  raised; 
for  there  was  a  devise  to  them,  and  if  they  died  without  issue, 
&c. ;  so  that  their  recovery  was  sufficient  to  bar  the  remainder: 
and  the  limitation  being  clearly  good  as  a  remainder,  could  not 
be  considered  as  an  executory  devise. 

13.  The  rules  established  for  preventing  perpetuities  are  ap- 
plied to  the  second  sort  of  executory  devises,  as  well  as  to  the 

(a)  See  Doe  v.  Micklem,  6  East,  486. 

(b)  Wealthy  v.  Bosville,  Kep.  temp.  Hardwicke,  258. 
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first ;  and  therefore,  in  all  cases  where  a  freehold  estate  is  devised, 
to  commence  in  futuro,  it  must  vest  within  the  compass  of  a  life 
or  lives  in  being,  and  twenty-one  years  and  some  months  after, 
otherwise  it  will  be  void.1 

14.  It  should  however  be  observed  here,  that  by  the  time  of 
vesting  is  meant  the  vesting  of  freehold;  for  although  lands 
should  be  limited  for  a  long  term  of  years,  with  remainder  to  the 
unborn  son  of  a  person  then  living,  this  executory  devise  to  an 
unborn  son  would  be  good,  because  the  vesting  of  the  freehold  is 
confined  to  the  period  of  a  life  in  being  ;  for  upon  the  birth  of 
such  son,  the  freehold  would  vest  in  him,  or  upon  the  death  of 
such  person  without  leaving  a  son,  either  actually  born,  or  in 
ventre  matris,  it  would  vest  in  some  other  person,  subject  only, 
in  either  case,  to  the  preceding  term. 

15.  W.  Gore  devised  certain  lands  to  trustees  and  their  heirs, 
to  the  use  of  the  said  trustees  for  five  hundred  years,  upon  sev- 
eral trusts,  and  from  and  after  the  determination  of  that  estate, 
then  to  the  use  of  the  first  and  other  sons  of  the  testator's  eld- 
est son  Thomas  Gore  in  tail  male,  remainder  over.  Thomas 
Gorq  had  no  child  when  the  testator  died,  but  afterwards  had  a 
son.  (a) 

The  Court  of  K.  B.  was  of  opinion,  that  the  devise  to  the  eld- 
est son  of  Thomas  Gore  was  void  :  that  it  could  not  be  good  as 
a  remainder,  for  want  of  a  freehold  to  support  it,  and  that 
it  could  *  not  take  effect  as  an  executory  devise,  because  it  *  381 
was  too  remote,  viz.,  after  five  hundred  years.  But  the 
case  having  been  sent  to  the  Court  of  K.  B.  some  years  after, 
Lord  Hardwicke,  Ch.  J.,  together  with  Justices  Page,  Probyn,  and 
Lee,  certified  their  opinion,  against  that  of  their  predecessors, 
"  that  this  was  a  good  executory  devise,  and  not  too  remote ;  for" 
it  must  in  all  events  one  way  or  other  happen  upon  the  death  of 
Thomas  Gore,  whether  he  should  have  a  son  or  not ;  and  either 
upon  the  birth  of  the  son,  or  upon  his  death  without  issue,  the 
freehold  must  vest." 

(a)  Gore  v.  Gore,  2  P.  Wms.  28. 


1  If  an  estate  is  limited  upon  the  happening  of  either  of  two  events,  one  of  which  is 
too  remote,  but  the  other  is  not ;  it  will  take  effect  upon  the  happening  of  the  latter. 
Minter  v.  Wraith,  13  Sim.  52. 
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16.  Where  an  estate  is  devised  to  a  person  upon  an  event  which 
is  too  remote,  a  devise  over  depending  on  the  same  event  is  also 
void. 

17.  Mary  Proctor  devised  to  the  first  or  other  son  of  her  grand- 
son Thomas  Proctor  that  should  be  bred  a  clergyman,  and  be  in 
holy  orders,  and  to  his  heirs  and  assigns,  all  her  right  of  presen- 
tation to  the  rectory  of  West  Coker :  but  in  case  her  said  grand- 
son Thomas  Proctor  should  have  no  son,  then  she  gave  the  said 
presentation  to  her  grandson  Thomas  MooTe,  his  heirs  and  as- 
signs forever.  Thomas  Proctor  died  without  having  ever  had 
a  son.  The  question  was,  whether  these  devises  were  good  or 
not.  (a) 

It  was  contended  that  the  first  devise  was  void,  as  being  too 
remote ;  for  Thomas  Proctor  had  no  son  born  at  the  time  of  the 
death  of  the  testatrix;  and  if  he  ever  should  have  a  son,  he 
would  not  necessarily  be  in  orders  within  twenty-one  years  after 
his  birth.  By  the  canons  of  the  church  no  person  could  be  ad- 
mitted into  deacon's  orders,  before  the  age  of  twenty-three, 
without  a  faculty ;  nor  could  he  be  ordained  priest  before  Wenty- 
four.  And  the  devise  to  Thomas  Moore  was  liable  to  the  game 
objection,  on  account  "of  the  remoteness  of  the  contingency  on 
which  it  was  to  take  effect ;  for  supposing  there  had  been  no  pre- 
vious devise  to  the  son  of  Thomas  Proctor,  the  devise  to  Thomas 
Moore  would  be  to  him,  if  Thomas  Proctor  had  no  son  in 
orders  ;  but  no  time  was  fixed  for  his  taking  orders  ;  and  such  de- 
vise being  void  in  its  original  creation,  could  not  be  made  good 
by  the  subsequent  circumstance  of  Thomas  Proctor's  having  no 
son ;  and  the  devise  could  not  be  considered  as  alternate.  The 
Court  was  clearly  of  opinion,  that  the  first  devise  to  the  son 
382*  of  Thomas  Proctor  was  void  ;  from  the  uncertainty  as  *to 
the  time  when  such  son,  if  he  had  any,  might  take  orders, 
and  that  the  devise  over  to  Moore,  as  it  depended  on  the  same 
event,  was  also  void  ;  for  the  words  of  the  will  would  not  admit 
of  the  contingency  being  divided,  as  was  the  case  in  Longhead 
v.  Phelps.  And  there  was  no  instance  in  which  a  limitatibn 
after  a  prior  devise,  which  was  void  from  the  contingency  being 
too  remote,  had  been  let  in  to  take  effect;  but  the  contrary  was 
expressly  decided  in  the  House  of  Lords,  in  the  case  of  the  Earl 

(o)  Proctor  v.  Ep.  Bath,  2  H.  Black.  358. 
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of  Chatham  v.  Tothill,  in  which  the  Judges  founded  their  opinion 
on  Butterfield  v.  Butterfield.  Consequently  the  heir  at  law  of 
the  testatrix  was  entitled,  (a) 

18.  In  consequence  of  the  rule  that  an  estate  devised,  to  com- 
mence in  futuro,  must  vest  within  the  period  above  mentioned ; 
a  devise  after  failure  of  the  heirs  or  issue  of  A,  where  no  estate 
is  already  vested  or  given  by  the  express  words  of  the  will,  or 
arises  by  implication  to  such  heirs  or  issue,  is  void  in  its  creation. 
For  if  A  should  have  heirs  or  issue,  they  might  last  forever,  and 
while  they  did  last,  there  would  be  nobody  who  could  bar  the 
estate  thus  devised  ;  so  that  a  perpetuity  would  be  created. 

19.  T.  C.  being  tenant  for  life,  with  remainder  to  his  wife  for 
life,  remainder  to  his  own  right  heirs,  made  his  will,  in  which 
were  these  words :  —  "  Item,  my  land  at  "W.  my  wife  Mary  is  to 
enjoy  for  her  life  ;  after  her  death,  it  of  right  goes  to  my  daugh- 
ter Elizabeth  forever,  provided  she  has  heirs.  But  if  my  said 
daughter  dies  before  her  mother,  or  without  heirs,  and  my  said 
wife  Mary  should  marry  again,  and  should  have  heirs  male,  I 
bequeath  all  my  said  right  in  W.  to  her  heirs  male  by  her  second 
husband."  Mary  the  wife  died  before  Elizabeth  the  daughter, 
but"  Mary  had  married  a  second  husband,  and  had  issue  male ; 
and  the  question  was,  whether  the  devise  to  them  was  good,  (b) 

It  was  resolved,  that  no  estate  was  devised  to  the  daughter ; 
what  was  said  in  the  will  respecting  her,  being  only  a  declaration 
how  she  was  to  enjoy  the  estate  ;  for  the  testator  could  not  say, 
"  It  of  right  goes  to  my  daughter,"  if  she  claimed  under  the  will. 
It  was,  therefore,  a  devise  after  a  general  failure  of  heirs  of  the 
daughter,  which  was  too  remote.  » 

20.  Sir  George  Lane,  upon  the  marriage  of  his  son  James 
Lane,  settled  certain  lands  to  the  use  of  himself  for  life, 
remainder  *  to  his  son  James  Lane  for  99  years,  if  he  *  383 
should  so  long  live,  remainder  to  trustees  and  their  heirs 
during  the  life  of  James,  to  support  contingent  remainders ;  re- 
mainder to  the  first  and  other  sons  of  the  said  James  by  his  then 
intended  wife,  successively  in  tail  male ;  remainder  to  the  heirs 
male  of  the  body  of  James  ;  remainder  to  the  right  heirs  of  Sir 
George.     The  marriage  was  had,  and  afterwards  Sir  George 

(a)  2  Black.  E.  704.    6  Bro.  Pari.  Ca.  451.    1  Ves.  S.  134.    [See  also  Beard  v.  Wesoott,  5 
B.  &  Aid.  801,  S.  C.    1  Turn.  25.] 
(J)  Wright  v.  Hammond,  8  Vin.  Ab.  110.    1  Stra.  427. 

40* 
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made  his  will,  and  devised  the  lands  comprised  in  the  settlement, 
on  failure  of  issue  of  the  body  of  James  Lane,  and  for  want  of 
heirs  male  of  his  own  body,  to  his  daughter  Frances  Lane,  and 
the  heirs  of  her  body.  And  in  a  subsequent  part  of  his  will  he 
devised,  that  if  his  son  James  should  die  without  issue  male,  and 
his  (the  testator's)  wife  survived  him,  his  wife  should  have  his 
house  and  park  at  R.  during  her  life.  After  the  death  of  Sir  G. 
Lane,  (who  became  Lord  Lanesborough,)  leaving  the  said  James 
his  only  son  and  heir,  and  two  daughters  by  his  first  wife,  and 
the  said  Frances  Lane  by  his  second  wife,  the  trustees  joined 
with  James  Lane  in  making  a  tenant-  to  the  precipe  ;  and  a 
common  recovery  was  suffered  of  the  estates  comprised  in  the 
settlement.  James  Lane,  Lord  Lanesborough,  died  without  is- 
sue, and  Frances  Lane  married  Henry  Fox,  and  died,  leaving 
issue  George  Fox  her  eldest  son,  who  brought  an  ejectment  for 
the  recovery  of  the  estate,  (a) 

A  special  verdict  was  found,  and  judgment  was  given  in  the 
Courts  of  Exchequer  and  Exchequer  Chamber  in  Ireland,  for  the 
plaintiff  Fox. 

An  appeal  was  brought  to  the  House  of  Lords  of  England, 
and  two  questions  were  put  to  the  Judges.  I.  Whether  Lord 
James  took  any  other  or  greater  estate  by  the  will,  than  by  the 
settlement  ?  To  which  they  answered,  that  Lord  James  could 
not  take  any  estate  tail,  no  alteration  being  made  by  the  will ; 
and  that  no  estate  was  raised  to  Lord  James  by  implication.  II. 
Whether  Frances  Lane  took  any  estate  under  the  will  of  Lord 
George  ?  To  which  they  answered,  that  she  took  no  estate 
whatever,  but  that  the"  devise  to  her  was  absolutely  void  in  its 
ereation,  as  being  on  too  remote  a  contingency.  Whereupon  the 
judgment  was  reversed,  (b) 

21.  Mrs.  Mostyn,  on  the  marriage  of  her  niece  Mrs.  Wynn, 
who  afterwards  became  her  heir  at  law,  with  Doctor  Wynti, 
entered  into  articles,  covenanting  to  settle  an  estate  for  life 
384  *  on  Mrs.  *  Wynn,  with  remainder  to  the  issue  of  that  mar- 
riage in  tail,  with  the  reversion  to  herself  in  fee,  when- 
ever Doctor  Wynn  should  have  settled  his  own  estate  to  the 
same  uses.     Mrs.  Mostyn  by  her  will,  reciting  the  articles,  gave 

(a)  Lanesboroagh  v.  Fox,  3  Bro.  Pari.  Ca.  130.    [Feame,  Ex.  Dev.  447,  ed.  8.J 
(6)  Cases  temp.  Talbot,  267.     Vide  infra,  s.  24. 
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her  equitable  reversion  in  the  premises  to  the  heirs  of  the  body 
of  Mrs.  Wynn  by  any  after-taken  husband,  and  for  want  of  such 
issue,  remainder  over  to  Charles  Lloyd  in  tail.  Mrs.  Wynn  died 
"without  issue,  living  her  husband,  (a) 

It  was  determined,  that  this  was  a  future  executory  devise  of 
the  reversion  to  the  heirs  of  the  body  of  Mrs.  Mostyn,  by  her 
second  husband,  during  the  first  marriage,  on  failure  of  heirs  of 
her  body  by  her  first  husband ;  which  was  too  remote,  and  there- 
fore void. 

22.  There  are,  however,  some  cases  in  which  a  devise,  after  a 
general  failure  of  heirs  or  issue,  is  good.  First,  where  a  person 
entitled  to  a  reversion,  expectant  on  the  determination  of  an 
estate  tail,  devises  the  lands  to  another,  after  failure  of  issue  of 
the  tenant  in  tail ;  this  is  held  to  be  an  immediate  devise  of  the 
reversion,  and  therefore  good.  For  the  estate  devised  commences 
on  the  death  of  the  testator;  and  the  words  which, have  a  future 
prospect  are  used  to  denote,  not  the  commencement  of  the  estate 
devised,  but  the  event  on  which  the  estate  shall  take  effect  in 
possession ;  and  there  can  be  no  danger  of  a  perpetuity,  be- 
cause the  reversion  thus  devised  may  be  barred  at  any  time  by 
a  recovery,  suffered  by  the  person  having  the  preceding  estate 
tail,  (b) 

23.  Thus  where  a  person  conveyed  his  estate  to  the  use  of 
himself  for  99  years,  if  he  should  so  long  live,  remainder  to  his 
wife  in  the  same  manner ;  remainder  to  his  son  in  the  same  man- 
ner ;  remainder  to  trustees  and  their  heirsj  during  the  lives  of  the 
father  and  son,  to  preserve  contingent  remainders  ;  remainder  to 
the  first  and  other  sons  of  the  son  in  tail  male  ;  remainder  to  the 
father  in  fee.  The  father  made  his  will,  and  after  reciting  the 
settlement,  devised  the  lands,  after  the  death  of  his  son  without 
issue  male,  to  another  son.  (c) 

It  was  objected,  that  the  devise  was  executory ;  and  as  it 
could  only  take  effect  on  the  death  of  the  son  without  issue,  it 
was  void,  as  being  too  remote.  But  to  this  it  was  answered, 
that  her^  a  man  entitled  to  a  reversion,  expectant  on  an  estate 
tail,  devised  it,  after  the  death  of  the  tenant  in  tail  without 

(a)  Goodman  v.  Goodright,  1  Black.  E.  188.  2  Doug.  507,  n.  (2  Burr.  873.)  Vide 
Fearne's  Cont.  E.  8th  ed.  456.  [Habergham  v.  Vincent,  6  T.  E.  92.  2  Ves.  204.  Banks  v. 
Holme,  1  Eus.  394,  note.]  (&)  [3  Atk.  449.] 

(c)  Badger  v.  Lloyd,  1  Ld,  Bay.  523.    1  Salk,  232. 
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385*  *  issue,  to  another:  this  was  not  an  executory,  but  an 
immediate  devise ;  and  the  words,  "from  and  after?  were 
only  a  declaration  when  it  should  take  effect  in  possession.  If 
the  son  had  not  an  estate  tail  in  the  land,  but  the  devises  had 
been  after  the  death  of  a  stranger  without  issue,  they  would  have 
been  executory  devises,  and  void  by  reason  of  the  remoteness  of 
the  possibility ;  but  here  they  were  limited  after  the  determina- 
tion of  the  particular  estate. 

24.  In  the  case  of  Lanesborough  v.  Fox,  Mr.  Fearne  observes, 
that  the  limitation  to  the  daughter  was  future,  to  arise  after 
failure  of  issue  of  the  body  of  James  Lane,  and  the  heirs  male 
of  the  body  of  the  testator.  Now  there  was  no  subsisting  estate 
extending  to  the  issue  of  the  body  of  James  Lane  generally,  the 
settlement  being  confined  to  his  first  and  other  sons  in  tail  male, 
and  the  heirs  male  of  his  body  ;  nor  indeed  was  there  any  estate 
tail  in  the  testator  himself  to  extend  to  the  heirs  male  of  his  own 
body ;  therefore,  the  estate  devised  by  the  testator  to  his  daughter 
could  not  be  considered  as  a  reversion  expectant  on  such  pre- 
ceding estates.  And  though  it  should  be  granted  that  as  the 
testator  had  but  one  son,  and  there  was  a  limitation  by  the  set- 
tlement to  the  first  and  other  sons  of  such  son  in  tail  male,  the 
devise,  for  want  of  heirs  male  of  the  testator's  own  body,  might 
have  been  construed  as  a  devise  of  the  reversion,  expectant  on 
failure  of  the  sons  of  his  son,  and  the  heirs  male  of  their  bodies ; 
yet,  as  there  was  no  preexisting  estate  extending  to  issue  female 
of  the  body  of  James  Lane,  it  was  impossible  to  consider  the 
devise  on  failure  of  issue  generally  of  the  body  of  James  Lane, 
as  the  devise  of  a  reversion  expectant  on  failure  of  such  issue ; 
there  being  no  preceding  estate  extending  to  that  period ;  con- 
sequently, unless  such  a  preceding  estate  was  raised  by  impli- 
cation, which  was  not  admitted,  the  devise  to  the  daughter  was 
not  the  devise  of  a  reversion,  but  was  an  executory  limitation, 
unsupported  by  any  preceding  estate ;  and  being  not  to  take 
effect  till  after  a  general  failure  of  issue,  Was  therefore  too  re- 
mote, (a)  , 

25.  Sir  William  Morgan,  upon  his  marriage  with  Lady  Rachael 
Cavendish,  settled  certain  estates  in  the  counties  of  Monmouth 
and  Glamorgan,  upon  himself  for  life,  remainder  to  trustees  to 

(a)  Ante,  o.  20.     Fearne's  Ex.  Dev.  447,  ed.  8. 
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support  contingent  remainders  ;  remainder,  subject  to  a 
jointure  rent-charge  to  his  wife,  to  his  first  and  other  *sons  *386 
by  Lady  R.  C.  successively  in  tail  male ;  reversion  to  him- 
self in  fee.  Afterwards,  Sir  W.  Morgan,  having  two  sons  by 
that  marriage,  William  and  Edward,  madjs  his  will ;  and  after 
giving  certain  specific  things  to  his  wife  and  his  sons,  and  mak- 
ing a  disposition  of  other  lands  in  the  said  counties,  which  he 
had  purchased  after  his  marriage,  he  proceeded  in  these  words  : 
"  And  forasmuch  as  it  is  my  will,  intent,  and  meaning,  that  in 
case  my  said  two  sons  now  living,  or  any  other  son  or  sons  of 
mine  lawfully  begotten,  hereafter  to  be  born,  should  die  without 
issue  male  of  their  bodies,  or  of  the  body  of  some  or  one  of  them 
lawfully  to  be  begotten ;  after  their  respective  decease,  without 
issue  male  as  aforesaid,  that  then  all  and  singular  my  messuages, 
&c,  within  the  several  counties  of  Monmouth  and  Glamorgan, 
and  not  hereinbefore  devised,  shall  be  devised  and  settled  to  and 
for  the  several  uses,  intents,  and  purposes  hereinafter  mentioned, 
limited,  expressed,  and  declared :  it  is  therefore  my  will,  intent, 
and  meaning,  that  in  case  my  said  sons  William  and  Edward, 
or  any  other  son  or  sons  of  mine  hereafter  to  be  born  as  afore- 
said, shall  happen  to  die  respectively  without  any  issue  male  of 
their  bodies,  or  of  the  body  of  some  or  one  of  them  as  aforesaid  ; 
and  in  such  case,  if  it  shall  so  happen,  then  I  give  and  devise  the 
remainder  of  all  and  singular  my  messuages,  &c,  within  the  sev- 
eral counties  of  Monmouth  and  Glamorgan,  and  not  herein  and 
hereby  before  devised,  and  the  reversion  and  reversions,  remain- 
der and  remainders  of  the  same  premises,  to  my  said  brother, 
Thomas  Morgan,  for  and  during  the  term  of  his  natural  life,  but 
subject  nevertheless  to  the  several  provisoes  and  payments  men- 
tioned and  contained  in  my  said  marriage  settlement."  The 
testator  then  limits  the  same  lands  to  trustees,  during  the  life  of 
Thomas  Morgan,  to  preserve  contingent  remainders  ;  remainder 
to  Thomas  Morgan,  the  son  of  the  said  Thomas  Morgan  during 
his  life ;  remainder  to  his  first  and  other  sons  in  tail  male,  with 
divers  remainders  over,  (a) 

The  testator  died,  leaving  his  said  wife,  and  his  said  two  sons, 
and  also  two  daughters  by  her.  And  one  of  the  questions  upon 
this  will  was,  whether  the  residuary  devise  over  to  Thomas  Mor- 

(a)  Jones  v.  Morgan,  3  Bro.  Pari.  Ca.  323.     Fearne's  Cont.  Bern.  (8th  edit.)  App.  No.  3. 
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gan  and  his  son  was  not  void,  as  being  a  future  limitation,  not 
to  take  effect  till  after  the  failure  of  issue  of  persons  who  took 
no  preceding  estate ;  namely,  of  all  the  other  sons  of  Sir 
387*  William  *  Morgan  by  any  future  wife.  For  the  limita- 
tion to  Thomas  Morgan  was  not  expressed  to  take  effect 
upon  failure  of  issue  male  of  the  testator's  sons  by  his  then  wife, 
in  which  case  it  would  have  been  good  as  an  immediate  devise 
of  the  reversion,  expectant  on  the  estates  in  tail  male  limited  to 
such  sons  by  the  settlement;  but  the  words  were  general  and 
comprehensive,  extending  in  point  of  expression  as  well  to  the 
future  sons  of  the  testator,  by  any  after-taken  wife,  as  by  his  then 
wife ;  and  if  so,  this  limitation  could  not  be  a  devise  of  the  rever- 
sion immediately  expectant  on  the  estates  subsisting,  or  created 
by  the  settlement,  but  was  a  future  devise,  without  any  preced- 
ing estate  to  support  it ;  and  then,  as  it  could  not  take  effect  as 
a  remainder,  it  could  be  considered  only  as  an  executory  devise ; 
in  which  light  it  must  be  void,  for  it  was  too  remote,  as  being 
limited  to  vest  on  a  general  failure  of  issue. 

In  support  of  the  devise,  it  was  contended,  that  the  testator 
had  not  a  future  marriage  in  view,  or  any  children  not  provided 
for  by  the  settlement.  That  this  appeared  from  his  giving  some 
specific  legacies  to  his  wife,  naming  her  one  of  his  executors, 
and  one  of  the  guardians  of  his  children.  Therefore  the  words, 
"•or  any  other  son  or  sons"  &c,  should  be  understood  as  confined 
to  sons  by  his  then  wife  ;  and  under  that  construction  the  limita- 
tion in  question  would  be  as  good  as  an  immediate  devise  of  the 
reversion,  subject  to  the  estates  created  by  the  settlement;  or 
that  if  those  words  did  extend  to  children  by  a  future  marriage, 
still  the  limitation  in  question  might  be  supported,  by  raising  im- 
plied estates  tail  to  such  children. 

Upon  a  case  stated  for  the  opinion  of  the  Court  of  K.  B.,  the 
Judges  of  that  court  certified, — "  They  were  of  opinion,  that  the 
event  of  a  second  marriage  was  not  in  the  testator's  contempla- 
tion ;  but  supposing  that,  from  the  generality  of  the  description, 
the  words  "  any  after-born  son,"  should  be  extended  to  the  son  of 
any  future  marriage ;  they  were  of  opinion  that  from  the  mani- 
fest intent  of  the  testator,  expressly  declared  in  his  will,  such  son 
must  take  an  estate  tail.  Consequently,  they  were  of  opinion 
that,  either  way,  a  remainder  after  estates  tail,  was  devised  to 
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Thomas  Morgan,  who  by  virtue  of  the  said  limitation,  upon  fail- 
ure of  the  sons  of  the  testator  without  issue  male,  was  entitled 
to  all  the  lands  in  the  counties  of  Monmouth  and  Glamor- 
gan, *  devised  by  the  residuary  clause  in  the  said  will,  for    *388 
life;  with  remainder  according  to  the  limitations  in  the 
said  will." 

Lord  Bathurst  decreed  accordingly.  He  concurred  entirely 
with  the  opinion  certified  by  the  Judges,  in  regard  to  the  event 
of  a  future  marriage  not  being  in  the  testator's  contemplation  ; 
and  consequently  that  the  words,  "or  any  other  son  or  sons," 
were  to  be  restrained  to  sons  of  the  first  marriage.  But  as  to 
the  raising  an  estate  tail  to  any  sons  of  a  future  marriage,  he 
expressed  himself  inclined  to  the  opinion,  that  he  was  bound 
by  the  decision  of  the  House  of  Lords,  in  the  case  of  Lanes- 
borough  v.  Fox,  as  a  direct  authority  against  the  admitting  such 
implication. 

Upon  an  appeal  to  the  House  of  Lords  this  decree  was 
affirmed,  agreeably  to  the  unanimous  opinion  of  the  Judges, 
founded,  as  appeared  by  what  was  expressed  by  the  Ch.  J.  of 
the  Court  of  Common  Pleas  in  delivering  their  opinion,  upon 
the  very  same  ground  to  which  Lord  Bathurst  seemed  to  think 
himself  confined,  namely,  the  presumption  that  the  event  of  a 
future  marriage  was  not  in  the  testator's  contemplation  ;  and 
that  therefore  the  words,  "  or  if  any  other  son  or  sons,"  &c,  must 
be  understood  of  sons  of  the  testator  by  his  then  wife,  (a) 

26.  Secondly,  a  devise  in  default  of  issue  of  the  devisor's  own 
body,  has  been  construed  to  be  a  conditional  devise,  to  take 
effect  at  the  death  of  the  testator  ;  and  has,  therefore,  been 
held  not  to  be  executory,  because  it  must  be  determined  at  the 
instant  when  the  will  takes  effect ;  that  is,  at  the  death  of  the 
testator. 

27.  James  Farrel  by  his  will  devised,  upon  default  of  issue, 
male  and  female  of  his  own  body,  all  his  estate  in  the  counties 
of  Galway,  &c,  to  Peter  and  Denis  Daly  and  their  heirs,  in 
trust  to  pay  all  his  just  debts ;  and  after  payment  thereof,  and 
securing  the  provision  made  to  his  wife,  he  limited  his  estate  in 
the  county  of  Galway  to  the  use  of  John  Kelly,  jun.,  for  life,  re- 
Co)  Fearne's  Ex.  Dev.  453,  ed.  8.     [Morse  v.  Lord  Ormonde,  1  Eus.  382.     Egerton  v. 

Jones,  3  Sim.  409.] 
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mainder  to  trustees  to  support  contingent  remainders,  remainder 
to  his  first  and  other  sons  in  tail  male,  with  several  remainders 
over,  (a) 

The  Court  of  Chancery  of  Ireland  decreed,  that  this  devise 
was  good. 

On  an  appeal  to  the  House  of  Lords  of  England,  it  was  con* 

tended,  that  this  devise  being  to  take  place  on  failure  of 

389  *    the  issue  *  male  and  female  of  James  Farrel,  whensoever 

the  same  should  happen,  without  any  thing  contained  in 

the  will  to  restrain  the  contingency  to  his  own  death,  or  any 

other  particular  time,  it  was  void. 

On  the  other  side  it  was  argued,  that  the  deyise  under  the  will 
of  James  Farrel  was  at  his  death  a  devise  in  possession,  and  not 
an  executory  devise.  No  estate  was  limited  to  the  issue  by  the 
will,  but  it  was  plain  he  meant  a  failure  of  issue  living  at  the 
time  of  his  death.  The  first  trust  was  to  pay  debts,  legacies, 
and  annuities  to  his  sisters  for  their  lives ;  and  he  could  not 
have  intended  that  those  trusts  should  take  place  a  hundred  or 
two  hundred  years  after  his  death.  The  legacy  given  by  a  codi- 
cil to  J.  C,  of  which  the  first  payment  was  to  be  made  on  the 
first  of  November  next  after  his  decease,  showed  what  he  meant 
by  dying  without  issue  ;  namely,  if  he  should  have  no  issue 
when  his  will  should  take  effect ;  and  the  codicil  was  expressed , 
to  be  in  addition  to  the  will,  and  directed  that  the  will  should 
stand  in  all  points  not  thereby  altered,  and  therefore  the  legacies 
were  by  the  will  and  codicil  payable  only  on  the  event  of  his 
dying  without  leaving  issue  at  his  death  ;  and  by  this  construc- 
tion none  of  the  dangers  could  arise  which  prevent  the  effect  of 
executory  devises,  nor  was  any  rule  of  law  broken.  The  decree 
was  affirmed. 

28.  On  a  case  sent  out  of  Chancery  for  the  opinion  of  the 
^Court  of  K.  B.  the  facts  were, — Eichard  Cary,  after  directing  all 
his  debts  to  be  paid,  devised  thus :  "  Item,  in  default  of  issue  of 
my  own  body,  I  give  to  trustees  and  their  heirs,  &c.  in  trust  to 
pay  my  sister  an  annuity  of  £100  till  my  debts  and  legacies  are 
paid,  and  after  payment  thereof,  to  my  sister  for  life,  with  divers 
remainders  over,  in  strict  settlement."  (b) 

(o)  French  v.  Caddell,  3  Bro.  Pari.  Ca.  257.      Sanford  v.  Irby,  3  B.  &  Aid.  654. 
(J)  Wellington  v.  Wellington,  1  Black.  K.  645. 
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It  was  objected,  that  this  devise  to  the  trustees  being  after 
an  indefinite  failure  of  issue,  was  executory  and  too  remote ;  to 
which  it  was  answered,  that,  it  was  not  executory,  but  depended 
on  a  precedent  condition  upon  which  the  testator  intended  the 
whole  should  take  effect.  That  the  words  "  in  default  of  issue  " 
were  different  from  the  words  "  on  failure  of  issue :  "  the  one 
implied  that  the  devisor  never  should  have  issue ;  the  other,  that 
he  should  have  issue,  which  should  afterwards  fail.  The  first 
contingency  must  be  determined  at  his  own  death ;  the  latter 
might  be  suspended  for  ages. 

*  The  Court  certified,  that  the  devise  was  good ;  that  *  390 
the  trustees  took  a  base  fee,  determinable  on  the  payment 
of  the  testator's  debts  and  legacies  out  of  the  profits  of  the  es- 
tate. And  Sir  William  Blackstone  pays,  that  he  thinks  this  cer- 
tificate was  principally  founded  on  the  idea  of  the  will's  being 
merely  conditional,  in  case  the  devisor  left  no  issue  of  his 
body. 

29.  J.  R.  Lytton,  being  an  infant,  entered  into  articles  on  his 
marriage,  by  which  he  agreed  to  settle  his  estate,  after  his  own 
decease,  to  the  intent  that  his  intended  wife  should  receive  a 
certain  jointure,  and  subject  thereto  to  the  first  and  other  sons  of 
the  marriage  in  tail,  remainder  to  himself  in  fee.  J.  R.  Lytton 
suffered  a  recovery  when  he  came  of  age,  but  never  made  a  set- 
tlement in  pursuance  of  the  articles.  Fifteen  years  after,  being 
in  a  weak  state  of  health,  and  his  wife  living,  he  made  his  will ; 
and  having  given  his  wife  a  rent-charge  in  satisfaction  of  the 
articles,  he  gave  and  devised  his  estate,  on  failure  of  issue  male 
of  his  body,  to  trustees,  to  raise  money  for  the  payment  of 
his  debts,  and  subject  thereto  to  his  nephew  in  strict  settle- 
ment, (a) 

Lord  Northington  declared,  that  the  devise  to  the  nephew,  after 
a  general  failure  of  issue  male,  was  void,  the  contingency  being 
too  remote. 

Upon  a  bill  of.  review,  Lord  Loughborough  said,  this  case  did 
not  appear  to  have  been  determined  after  that  deliberation  which 
would  give  it  the  sanction  due  to  a  decree  of  Lord  Northington. 
The  case  of  Lanesborough  v.  Vox,  was  considered  as  governing 
this  case  ;  but  when  fairly  examined,  there  could  not  be  a  greater 

(a)  Lytton  v.  Lytton,  4  Bro.  C.  C.  441. 
VOL.    III.  41 
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dissimilitude.  Here  the  testator  had  had  no  child  for  several 
years,  his  only  child  was  just  dead,  the  devisee  was  his  next  and 
immediate  heir;  but  he  introduced  the  devise  by  the  words, 
"  in  failure  of  issue  male."  Could  this  mean  more  than  to  take 
in  the  event  which  alone  prevented  the  estate  from  being  the 
subject  of,  an  immediate  devise  ?  He  certainly  had  the  articles 
in  contemplation ;  there  was  no  prospect  of  issue  at  the  time. 
It  was  not  like  Lord  Lanesborough's  case,  who  had  issue,  and 
might  have  many  more ;  it  would  be  a  harsh  construction  that 
the  testator  had  here  the  idea  of  a  future  issue  in  contemplation, 
and  an  indefinite  failure  of  that  issue.  He  meant  to  give  an 
immediate  estate  in  possession  at  his  decease ;  every  clause  in 

the  will  showed  his  intention.    It  was  manifest  he  had  no 
391  *     intention  of  giving  an  estate  after  a  general  failure  *  of 

issue.     The  circumstances  of  the  testator  and  his  family 
had  always  been  taken  into  consideration  in  these  cases. 

Decreed,  that  the  declaration  made  by  Lord  Northington  should 
be  reversed. 

30.  Thirdly,  an  executory  devise  over  for  life,  to  a  person  in  esse, 
to  take  place  after  a  dying  without  issue  of  the  first  devisee,  may 
be  good ;  because  the  future  limitation  being  only  for  the  life  of 
a  person  in  esse,  it  must  necessarily  take  place  during  that  life, 
or  not  at  all ;  and  therefore  the  failure  of  issue  in  that  case  is 
confined  to  the  compass  of  a  life  in  being,  (a) 

31.  There  are  also  several  cases  in  which  the  Courts  have  sup- 
ported a  devise  over,  after  a  general  failure  of  heirs  or  issue,  by 
raising  an  estate  tail  by  implication  in  the  person,  on  the  failure 
of  whose  heirs  or  issue  the  estate  is  devised  over ;  for  in  that 
case  the  second  devise  is  supported  as  a  remainder,  expectant  on 
the  determination  of  such  prior  estate  tail. 

32.  Thus,  in  a  case  which  has  been  already  stated,  the  Court 
having  held  that  the  first  devisee  took  an  estate  tail  by  implica- 
tion, it  followed  that  the  devise  over  was  good  as  a  remain- 
der. (&)  • 

33.  In  another  case,  which  has  been  stated  in  this  chapter,  the 
Judges  of  the  Court  of  K.  B.  appear,  from  their  certificate,  to 
have  been  of  opinion,  that  if  a  second  marriage  was  in  the  COn- 
fn)  Fearne's  Ex.  Dev.  488,  ed.  8.     Oates  v.  Chalfont,  infra. 

(b)  Walter  v.  Drew,  ante,  c,  12. 
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templation  of  the  testator,  then  an  estate  tail  was  raised  by  im- 
plication to  the  sons  of  that  marriage,  and,  therefore,  that  the 
devise  .over  was  good,  as  a  remainder  expectant  on  the  determi- 
nation of  that  estate  tail,  (a) 

(a)  Jones  v.  Morgan,  ante,  s.  25. 
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CHAP.  XIX. 


EXECUTORY  DEVISES  OF  TERMS  FOR  YEARS. 


Sect.  1.  A  Bequest  over  of  a  Term  for 
Years  is  now  good. 

5.  And  a  similar  declaration  of 

the  Trust  of  a  Term. 

6.  Though  to  a  person  not  in 

esse,  or  not  ascertained. 
9.  The  first  Devisee  cannot  bar 
the  Devise  over. 

13.  Must  vest  within   the  Period 

allowed. 

14.  Cannot  be  limited  after  a  gen- 

eral   Failure    of  Heirs    or 
Issue. 


Sect.  18.  Unless  such  Failure  is  con- 
fined to  the  Period  allowed. 

24.  The  words  "  Dying  without 
Issue"  sometimes  restrained 
to  the  Death  of  a  Person 
in  esse. 

81.  No  Distinction  between,  an 
Express  Estate  Tail,  and 
one  by  Implication. 

33.  Nor  between  a  Devise  for  Life 
and  an  indefinite  Devise. 

36.  An  executory  Devise  for  Life 
after  a  general  Failure  of 
Issue,  is  good. 


Section  1.  [The  third  sort  of  executory  devises  comprises  all 
that  relate  to  chattels.]  (a) 

1.  Upon  the  first  introduction  of  long  terms  for  years,  it  was 
held,  that  if  a  term  for  years  was  given  to  a  person  for  life,  with 
a  remainder  over,  the  bequest  of  the  remainder  was  void ;  be- 
cause an  estate  for  life  being  of  greater  estimation,  in  the  eye  of 
the  law,  than  the  longest  term  for  years,  it  was  concluded  that 
the  limitation  of  a  term  for  years  to  a  person  for  life  was  a  com- 
plete disposition  of  it,  and  therefore  that  nothing  remained  to  be 
given  over.  Another  reason  for  this  doctrine  was,  that  the  pos- 
sibility of  a  term's  continuing  longer  than  the  life  of  the  person 
to  whom  it  was  first  bequeathed,  was  not  such  an  interest  as  by 
the  rules  of  law  could  be  limited  over. 

2.  A  distinction  was,  however,  made  between  a  bequest  of  the . 

use  of  a  personal  thing,  and  a  bequest  of  the  thing  itself; 
393*     in  the  * former  case  a  devise  over  of  it  was  held  good; 

and  when  long  and  beneficial  terms  for  years  came  into 
general  use,  the  convenience  of  families  requiring  that  they  might 


(a)  [Fearne's  E.  D.  401,  ed.  8.] 
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be  settled  in  the  same  manner  as  freehold  estates,  it  was  fully, 
established,  that  a  bequest  of  the  residue  of  a  term  for  years,  after 
a  previous  disposition  of  it  for  life,  was  good  ;  and  this  doctrine 
was  confirmed  by  the  two  following  determinations,  (a) 

3.  Edward  Manning,  being ,  possessed  of  the  moiety  of  a  mill 
for  the  term  of  fifty  years,  made  his  will  in  writing,  and  thereby 
devised  his  indenture  and  lease  of  the  said  mill,  and  all  the 
years  therein  to  come,  to  Matthew  Manning,  after  the  death  of 
Mary  Manning  his  wife ;  which  mill,  his  will  was,  that  Mary 
his  wife,  should  enjoy  during  her  life,  conditionally  that  the  said 
Matthew  Manning  sh'ould  not  devise,  sell,  or  give  the  said  lease, 
but  leave  it  wholly  to  John  his  son.  (b) 

It  was  resolved  by  Lord  Coke  and  the  other  Judges,  that  the 
devise  to  Matthew  Manning  was  good ;  that  he  took  it  not  by 
way  of  remainder,  but  by  way  of  executory  devise ;  and  that 
there  was  no  difference  when  one  devised  his  term  for  life,  the 
remainder  over,  and  when  a  man  devised  the  land,  or  his  lease  or 
farm,  or  the  use,  or  occupation,  or  profits  of  his  land  ;  for  in  a 
will,  the  intent  and  meaning  of  the  devisor  was  to  be  observed, 
and  the  law  would  make  a  construction  of  the  words  to  satisfy 
his  intent,  and  to  put  them  into  such  order  and  course  that  his 
will  should  take  effect ;  and  always  the  intention  of  the  devisor 
expressed  in  his  will  was  the  best  expositor,  director,  and  dis- 
poser of  his  words  ;  and  when  a  man  devised  his  lease  to  one  for 
life,  it  was  as  much  as  to  say,  he  should  have  so  many  of  the 
years  as  he  should  live,  and  that  if  he  died  within  the  term, 
another  should  have  it  for  the  residue  of  the  years  ;  and  although 
at  the  beginning  it  was  uncertain  how  many  years  he  should  live, 
yet,  when  he  died,  it  was  certain  how  many  years  he  had  lived, 
and  for  how  many  years  the  other  should  have  it ;  and  so  by  a 
subsequent  act  all  was  made  certain. 

4.  J.  Morris,,  being  possessed  of  a  house  for  the  term  of  500 
years,  devised  it  to  his  father  for  the  term  of  his  natural  life,  and 
after  his  decease,  the  remainder  of  the  said  house  to  Elizabeth 
the  sister  of  the  testator,  and  to  the  heirs  of  the  body  of  the  said 
Elizabeth,  (c) 

Upon  the  question,  whether  this  executory  devise,  after  the 

(a)  Weloden  v.  Elkington,  Plowd.  519.  (5)  Manning's  case,  8  Eep.  95. 

(c)  Lampet's  case,  10  Rep.  46. 

41* 
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•394*  *  death  of  the  testator's  father,  was  good,  when  the 
term  itself,  and  not  the  use  or  occupation  of  it  for  life, 
was  devised  to  the  first  devisee  for  life,  it  was  resolved,  that  in 
such  case  also  the  executory  devise  over  was  good,  and  that  the 
assent  of  the  executor  to  the  first  devisee  should  enure  to  the 
other. 

5.  The  same  necessity  which  induced  the  Judges  to  allow  of 
executory  bequests  of  terms  of  years,  required  that  similar  dispo- 
sitions should  be  allowed  in  deeds  by  which  the  trusts  of  terms 
were  declared.  Thus,  Lord  Mansfield  has  said :  —  "  When  long 
and  beneficial  terms  came  in  use,  the  convenience  of  families 
required  that  they  might  be  settled  upon  a  child  after  the  death 
of  a  parent ;  such  limitations  were  soon  allowed  to  be  created 
by  will,  and  the  old  objections  were  removed  by  changing  the 
name  from  remainders  to  executory  devises.  The  same  reason 
required  that  such  limitations  might  be  created  by  deed,  as,  for 
instance,  marriage  settlements,  to  answer  the  agreement  of  par- 
ties and  exigencies  of  families."  (a) 

For  these  reasons  it  was  settled  in  the  reign  of  King  Charles 
II.,  that  the  limitations  of  the  trust  of  a  term  should  be  governed 
and  guided  by  the  same  rules  in  equity  as  the  devise  of  a  term 
was  at  law  ;  and  that  such  limitations  as  would  be  good  in  one 
case,  would  be  so  in  the  other,  and  e  converso.  (b) 

6.  Although  the  person  to  whom  a  term  for  years  is  bequeathed 
over,  after  a  previous  disposition  of  it  to  another  for  life,  be  not 
in  esse,  or  not  ascertained,  still  the  bequest  over  will  be  good. 

7.  A  termor  for  years  devised  the  term  to  his  wife  for  eighteen 
years,  and  after  to  his  eldest  son  for  life,  and  after  to  the  eldest 
issue  male  of  that  son  for  life'J  (c) 

It  was  held,  that  although  the  eldest  son  had  not  any  issue  • 
male  at  the  time  of  the  devise  and  death  of  the  testator,  yet, 
that  if  he  had  issue  male  at  his  death,  such  issue  male  should 
have  it,  as  an  executory  devise;  for  that,  notwithstanding  its 
being  a  contingency  upon  a  contingency,  and  the  issue  not 
being  in  esse  at  the  time  of  the  devise,  yet  inasmuch  as  it  was 
limited  to  the  son  but  for  life,  it  was  good,  and  all  one  with 
Manning's  case. 

(a)  1  Burr.  K.  284.  (j)  i  Vern.  235. 

(c)  Cotton  v.  Heath,  1  Roll.  Ab.  612.    1  Ab.  Eq.  191. 
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8.  Although  a  bequest  of  a  term  for  years  to  a  person  and  the 
heirs  of  his  body  vests  the  entire  and  absolute  property  of  the 
term  in  him,  if  not  restrained  by  subsequent  words,  yet  if 

a  bequest  *  over  of  it  is  made,  which  is  within  the  rules     *  395 
established  for  preventing  perpetuities,  it  will  be  supported 
as  an  executory  devise,  (a) 

9.  It  was  resolved  in  Manning's  case,  and  also  in  Lampet's 
case,  that  in  bequests  of  this  sort,  after  the  executor  has  assented 
to  the  first  bequest,  it  is  not  in  the  power  of  the  first  taker  to  bar 
the  bequest  over,  or  executory  devise  ;  for  he  cannot  transfer  more 
to  another  than  he  has  himself. 

10.  Mr.  Fearne  says,  it  seems  to  follow,  as  a  consequence  of 
this  exemption  of  executory  interests  from  the  power  of  the  first 
devisee  or  legatee,  that  where  there  is  an  interest  devised  to  one 
for  life,  &c.  out  of  a  term,  and  then  an  executory  devise  over 
of  the  residue  of  the  term  to  another,  any  subsequent  union  of 
the  freehold  or  inheritance  with  the  interest  so  given  to  the  first 
devisee,  or  a  feoffment  or  other  act  of  forfeiture  by  such  first 
devisee,  will  hot  extinguish  or  affect  the  interest  of  the  ulterior 
devisee :  for  if  it  could,  the  executory  interest  might  easily 
be  annihilated,  without  any  prejudice  to  the  temporary  inter- 
est of  the  first  devisee,  by  collusion  betwixt  him  and  the  rever- 
sioner, (b) 

11.  A  person  possessed  of  a  house  for  a  term  of  years,  devised 
the  profits  thereof  to  I.  during  the  time  she  should  continue  sole, 
and  then  devised  the  term  to  R.  and  died.  I.  entered  by  assent  of 
the  executor ;  and  afterwards  purchased  the  fee.  (c) 

It  was  resolved,  that  although  the  whole  term  was  in  I.,  quous* 
que,  &c,  so  that  by  the  purchase  of  the  fee  simple  her  interest 
became  extinct,  yet  the  same  did  not  defeat  the  executory  devise 
to  R.,  but  that  after  the  marriage  of  I.,  and  not  before,  he  might 
enter.f 

12.  In  the  case  of  Cotton  v.  Heath,  the  eldest  son  to  whom 
the  term  was  devised  for  life,  made  a  feoffment  of  the  lands ; 
whereupon  the  reversioner  in  fee  entered  for  the  forfeiture ;  and 

(a)  Ante,  a.  11.     Duke  of  Norfolk's  case,  infra.  (&)  Fearne,  Ex.  Dev.  621,  ed.  8. 

(c)  Hammington  v.  Rudyard,  cited  10  Eep.  52,  a. 

[t  A  distinction  was  formerly  admitted  between  a  devise  of  a  term  and  a  devise  of 
the  land,  which  is  now  exploded. — Note  to  former  edition.] 
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it  was  decreed,  that  the  feoffment  and  entry  for  the  forfeiture  did 

not  destroy  the  executory  bequest,  (a) 
13.  When  it  was  established,  that  an  executory  bequest  of  a 

term  for  years  could  not  be  barred,  it  became  necessary  to  apply 

the  same  rule  to  this  kind  of  limitation,  as  to  executory  devises 
of  estates  of  inheritance ;   namely,  that  it  should   vest 

396  *    within  the  *  compass  of  a  life  or  lives  in  being,  and  twenty- 
one  years  and  some  months  after. 

14.  In  consequence  of  this  principle,  it  has  been  long  settled, 
that  where  a  term  for  years  is  limited  over  after  a  general  and 
indefinite  failure  of  heirs, or  issue,  it  is  void,  as  being  too  remote. 

15.  A  lessee  for  1000  years  devised  his  term  to  L. ;  and  if  he 
died  without  issue,  then  to  B.  The  Court  held,  that  the  devise 
over  was  void,  and  that  the  whole  estate  vested  in  L.,  his  execu- 
tors and  administrators,  (b) 

16.  A  person  devised  a  term  for  years  to  his  wife  for  life,  and 
after  her  decease,  to  Nicholas  his  son  for  his  life  ;  and  if  Nicholas 
his  son  should  die  without  issue  of  his  body  begotten,  then  he 
devised  it  over  to  Barnaby.  (c) 

The  whole  Court  was  unanimously  of  opinion,  that  the  be- 
quest to  Barnaby  was  void  ;  for  that,  as  he  could  not  take  until 
the  death  of  Nicholas  without  issue,  it  was  the  same  in  effect  as 
if  it  had  been  to  Nicholas  and  the  heirs  of  his  body,  with  re- 
mainder to  Barnaby  ;  which  would  have  been  clearly  bad ;  be- 
cause after  a  term  was  devised  to  one  and  the  heirs  of  his  body, 
no.  other  limitation,  or  any  appointment  of  it  by  way  of  execu- 
tory devise,  could  be  made  ;  for  the  law  would  not  presume  any 
term  to  have  continuance  so  long  as  issue  of  the  body  might 
continue  ;  and  therefore  a  limitation  after  an  indefinite  failure  of 
issue,  depended  upon  too  remote  a  possibility. 

17.  In  cases  of  this  kind,  the  bequest  over  cannot  be  sup- 
ported as  a  remainder,  by  raising  an  estate  tail  in  the  first  taker ; 
because  a  term  for  years  cannot  be  entailed  ;  nor  can  a  remainder 
over  be  limited  of  a  term,  after  a  disposition  of  it  to  a  person  and 
the  heirs  of  his  body,  because  such  a  disposition  gives  the  entire 
and  absolute  property  of  the  term,  so  that  nothing  remains  to  be 
given  over,  (d) 

(a)  Ante,  s.  7.  (6)  Burford  v,  Lee,.2  Frem.  210. 

(c)  Love  v.  Wyndham,  1  Mod.  50.    1  Lev.  290. 

(d)  See  Brouncker  v.  Bagot,  1  Mer.  271.     [Elton  v.  Eason,  19  Vez.  73.] 
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18.  It  was  formerly  held,  that  though  the  failure  of  heirs  or 
issue  was  confined  to  the  period  of  a  life  in  being,  yet  the  be- 
quest over  was  void.  But  this  doctrine  was  departed  from  in 
the  reign  of  King  Charles  II.,  and  it  was  held,  that  where  a  term 
of  years  was  limited  over,  upon  failure  of  heirs  or  issue,  if  there 
were  words  to  restrain  the  failure  of  such  heirs  or  issue  within  the 
compass  of  a  life  or  lives  in  being,  and  twenty-one  years 

*  and  some  months  after,  the  limitation  would  be  good ;  as    *  397 
being  within  the  rule  established  by  the  courts,  for  pre- 
venting perpetuities,  (a) 

19.  Henry  Frederick,  Earl  of  Arundel,  by  indentures  of  lease 
and  release,  dated  in  1647,  settled  the  barony  of  Graystock,  and 
other  estates,  on  himself  for  life,  remainder  to  his  lady  for  life, 
remainder  t»  trustees  for  a  term  of  200  years,  remainder  to  his 
second  son  Henry  Howard  in  tail  male,  remainder  to  his  third 
son  Charles  Howard  in  tail  male,  remainder  to  all  his  other  sons 
successively  in  tail  male,  remainder  over.  And  by  another  deed 
of  the  same  date,  the  Earl  of  Arundel  declared  the  trust  of  the 
term  of  200  years  to  be,  that  the  said  term  should  attend  the  in- 
heritance ;  and  the  profits  of  the  said  barony,  &c.  should  be 
received  for  the  said  term  of  200  years  by  Henry  Howard  and 
the  heirs  male  of  his  body,  so  long  as  Thomas  Lord  Maltravers, 
the  eldest  son  of  the  said  Earl  of  Arundel,  or  any  issue  male  of 
his  body,  should  be  living ;  but  in  case  Lord  Maltravers  should 
die  without  issue  male,  in  the  life  of  Henry  Howard,  not  leaving 
his  wife  ensient  with  a  son,  or  in  case,  after  the  death  of  Lord 
Maltravers  without  issue  male,  the  honor  of  the  earldom  of 
Arundel  should  descend  to  Henry  Howard,  then  he  and  his  issues 
to  have  no  benefit  of  this  term  of  200  years,  but  it  was  to  descend 
to  the  other  brother,  Charles  Howard,  the  plaintiff,  (b) 

The  Earl  of  Arundel  died  in  1652 ;  his  lady  died  in  1673 ; 
and  in  1675  Lord  Dorchester,  who  was  the  surviving  trustee  of 
the  term,  assigned  it  to  one  Marriot,  who  assigned  it  to  Henry 
Howard,  who  suffered  a  recovery  of  the  estate  to  the  use  of  him- 
self in  fee.  In  the  year  1677,  Thomas  Lord  Maltravers,  the 
elder  brother  of  Henry,  who  became  Duke  of  Norfolk  by  the 
death  of  his  father,  died  without  issue,  whereby  the  dukedom 

(a)  Child  v.  Baylie,  infra. 

(J)  Duke  of  Norfolk's  case,  3  Cha.  Ca.  1, 14.    2  Qha.  B.  119.    Pollexf.  223. 
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descended  to  Henry;  and  the  plaintiff  Charles  Howard's  bill  was 
to  have  execution  of  the  trust  of  the  term,  to  him  and  the  heirs 
male  of  his  body. 

The  cause  was  argued  before  Lord  Chancellor  Nottingham, 
assisted  by  the  Chief  Justices  North  and  Pemberton,  and  Lord 
Ch.  Baron  Montague. 

The  two  Chief  Justices  and  the  Chief  Baron  agreed^  that  the 
limitations  of  trusts  of  terms  for  years,  and  executory 
398*     devises  "of  them,  ought  to  be  governed  by  the  same 
rules.     That  no  limitation  over  of  a  term  for  years,  afte 
an  estate  to  a  person  and  the  heirs  of  his  body,-  had  ever  bee; 
permitted  :  that  as  no  direct  remainder  could  be  limited  over  ii 
such  a  case,  so  neither  could  a  contingent  remainder  be  limitei 
over,  though  the  event  on  which  it  was  limited  should  happej 
ever  so  soon.     That  the  case  of  Child  v.  Baylie  was  a  positive 
authority  against  the  validity  of  a  limitation  of  this  kind,  the 
admission  of  which  would  be  productive  of  perpetuities.     They 
were  therefore  unanimously  of  opinion,  that  the  limitation  over 
to  Charles  Howard  was  void. 

Lord  Nottingham  said,  (a)  the  great  objection  which  had  been 
made  to  the  validity  of  this  limitation  was,  that  it  tended  to  a 
perpetuity.  A  perpetuity  was  the  settlement  of  an  estate  or  in- 
terest in  tail,  with  such  remainders  expectant  on  it  as  were  not 
in  the  power  of  the  tenant  in  tail  to  dock,  by  any  means  what- 
soever, but  must  continue  as  perpetual  clogs  on  the  estate.  But 
future  interests,  springing  trusts,  or  trusts  executory,  and  remain- 
ders which  were  to  arise  upon  contingencies,  were  quite  out  of 
the  rules  and  reason  of  perpetuities,  if  they  were  limited  on 
events  which  must  soon  happen. 

No  principle  of  law  had  been  laid  down  oftener  than  this,  that 
there  could  be  no  remainder  of  a  freehold  estate  limited  after  a 
fee  simple  ;  yet  the  nature  of  things,  and  the  commerce  between 
man  and  man,  had  induced  the  Judges  to  relax  this  rule,  and 
allow  of  executory  fees  in  devises,  and  conveyances  to  uses. 
But  it  was  said  that  a  lease  for  years,  which  was  but  a  chattel, 
would  not  bear  a  contingent  limitation,  on  account  of  its  mean- 
ness. As  to  this  point,  the  difference  between  a  chattel  and  an 
inheritance  was  a  difference  only  in  words,  and  not  in  reason ; 

(a)  See  the  judgment  extracted  from  Lord  N.'s  MSS.,  2  Swanston,  454. 
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for  the  owner  of  a  lease  had  as  absolute  a  power  over  it,  as  a 
person  who  was  seised  in  fee  had  over  the  inheritance.  If  a 
springing  trust  of  a  term  was  not  allowed,  as  well  as  a  springing 
use  of  an  inheritance,  men  possessed  of  terms  for  years  would 
not  be  capable  of  making  that  provision  for  their  families  which 
the  laws  of  every  country  ought  to  support. 

Suppose  a  man  possessed  of  no  other  property  than  a  long 
term  for  years,  should,  on  the  marriage  of  his  son,  assign  the 
term  to  trustees,  in  trust  for  himself  and  his  executors,  till  the 
marriage  took  effect ;  and  from  the  solemnization  of  the  mar- 
riage to  the  son  for  life,  remainder  to  his  wife  for  life,  &c. ; 
this  would  *not  be  a  void  limitation  in  a  marriage  settle-  *399 
ment.  And  if  this  springing  trust,  to  arise  on  the  contin- 
gency of  a  marriage  was  good,  why  should  not  the  springing 
trust  in  the  present  case  be  equally  good  ?  If  the  estate  had 
been  limited  to  Henry  Howard  and  the  heirs  male  of  his  body, 
until  the  death  of  Thomas  Lord  Maltravers  without  issue  gener- 
ally, and  then  to  Charles,  the  limitation  would  certainly  have 
been  void ;  but  the  addition  of  the  words, — "  If  Thomas  Lord 
Maltravers  die  without  issue  in  the  lifetime  of  Henry,"  entirely 
altered  the  case ;  as  the  event  on  which  the  term  was  limited 
over  was  thereby  circumscribed  to  the  period  of  a  life  then  in 
being ;  and  as  a  chattel  interest  would  bear  a  remainder  over, 
where  there  was  no  danger  of  a  perpetuity,  it  must  of  course 
bear  a  remainder  over  upon  a  contingency  which  must  inevit- 
ably happen  during  the  existence  of  a  life  in  being. 

The  principal  authority  against  the  plaintiff  was  the  case  pf 
Child  v.  Baylie.  (a)  That  case  was  variously  reported ;  the  true 
state  was  this  : — A  term  of  seventy-six  years  was  devised  by 
a  person  to  his  wife  for  life,  then  to  his  son  William  and  his 
assigns  for  all  the  rest  of  the  term ;  provided  that  if  William 
died  without  issue  then  living,  the  term  should  go  over  to 
Thomas ;  which  he  agreed  was  the  same  as  the  then  present 
case.  The  remainder  to  Thomas  was  held  to  be  void  in  its 
creation  ;  but  the  resolution  in  that  case  went  upon  several  rea- 
sons which  were  not  to  be  found  in  this  case  ;  and  besides,  that 
case  had 'been  contradicted  since. 

In  a  subsequent  case,  (b)  the  trust  of  a  long  term  was  limited, 

(a)  Cro.  Jac.  459.  (6)  Wood  v,  Saunders,  Pollexf.  35. 
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to  the  father  for  sixty  years,  if  he  should  so  long  live,  then  to  the 
mother  in  the  same  manner,  then  to  John,  the  son,  and  his  exec- 
utors, if  he  survived  his  father  and  mother ;  and  if  he  died  in 
their  lifetime,  having  issue,  then  to  his  issue ;  but  if  he  died  in 
the  lifetime  of  his  father  and  mother  without  issue,  then  remain- 
der over  to  his  brother.  John  died  without  issue,  in  the  lifetime 
of  his  father  and  mother ;  and  the  question  was,  whether  the 
limitation  over  to  the  brother  was  good. 

It  was  resolved  by  Lord  Keeper  Bridgman,  assisted  by  Twis- 
den  and  Rainsford,  Justices,  that  the  limitation  over  to  the 
brother,  was  good ;  as  the  contingency  on  which  it  was  to  take 
place  must  happen  during  the  existence  of  two  lives  then  in  be- 
ing. Thus  it  appeared  that  Sir  Orlando  Bridgeman,  who 
400*  *drew  the  deeds  in  this  case,  continued  of  the  same  opin- 
ion that  he  was  of  when  a  conveyancer. 

It  was  decreed,  that  the  limitation,  over  to  Charles  Howard 
was  good. 

Upon  a  bill  of  review,  this  decree  was  reversed  by  Lord  Keeper 
North  ;  but  an  appeal  being  brought  in  the  House  of  Lords,  the 
decree  of  reversal  was  reversed,  and  Lord  Nottingham's  decree 
finally  established,  (a) 

'20.  Upon  a  special  verdict  the  case  was  thus :  A  devised  a 
long  term  for  years  to  his  son  B  and  the  heirs  male  of  his  body, 
and  if  he  died  without  issue,  leaving  his  mother,  then  that  it 
should  go  over  to  his  son  C.  The  contingency  happened :  and 
it  was  resolved,  that  the  devise  over  to  C  was  good,  upon  the 
reason  and  authority  of  the  Duke  of  Norfolk's  case,  (b) 

In  another  report  of  this  case,  (c)  it  is  said  the  Court,  without 
any  difficulty,  held  it  a  good  limitation,  by  way  of  executory 
devise,  to  C ;  and  that  it  did  not  tend  to  a  perpetuity,  as  was 
suggested  ;  and  denied  the  case  of  Child  v.  Baylie,  but  said  that 
the  established  law  in  cases  of  this  nature  was  according  to  the 
resolution  in  the  Duke  of  Norfolk's  case. 

21.  A  person  devised  a  term  for  years  to  his  wife  for  life,  and 
after  her  death  to  B.  F.  for  her  life,  and  after  her  death  to  T.  F. 
and  his  children,  and  then  devised  in  these  words :  —  "  And  if  it 
shall  happen  that  the  said  T.  F.  do  die  before  the  expiration  of 

(o)  19  June,  1685.    Journ.  V.  14,  p.  49. 

(6)  Lamb  v.  Archer,  Comb.  208.     [1  Salk.  225.]  (c)  Carth.  266. 
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the  said  term,  not  having  issue  of  his  body  then  living,"  then 
to  go  over  to  the  plaintiffs,  for  the  residue  of  the  term.  This 
bequest  was  held  good,  the  failure  of  issue  being  confined  to  the 
life  of  T.  F.  (a) 

22.  In  a  case  sent  from  the  Court  of  Chancery  for  the  opinion 
of  the  Court  of  K.  B.,  it  was  stated,  that  George  Blackall  being 
possessed  of  a  term  for  years,  devised  it,  after  the  death  of  his 
wife,  to  the  child  with  which  the  testator's  wife  was  then  ensient ; 
in  case  it  should  be  a  son,  during  his  life ;  and  after  his  decease, 
then  to  such  issue  male,  or  the  descendants  of  such  issue  male  of 
such  child,  as  at  the  time  of  his  death  should  be  his  heir  at  law : 
and  in  case  that  at  the  time  of  the  death  of  such  child  there 
should  be  no  such  issue  male,  nor  any  descendants  of  such  issue 
male,  then  living,  or  in  case  such  child  should  not  be  a  son, 
then  he  bequeathed  the  same  to  Philippa  Long,  her  execu- 
tors, &c.  (b) 

*  The  wife  of  the  testator  was  ensient  at  the  time  of  mak-     *  401 
ing  the  will,  and  when  the  testator  died  ;  and  had  a  son, 
who  died  without  issue. 

The  question  directed  by  the  Chancellor  was,  whether  the  lim- 
itation to  Philippa  Long  was  good. 

Lord  Kenyon  said,  the  rules  respecting  executory  devises  had 
conformed  to  the  rules  laid  down  in  the  construction  of  legal 
limitations ;  and  the  Courts  had  said,  that  the  estate  should  not 
be  unalienable  by  executory  devises,  for  a  longer  time  than  was 
allowed  by  the  limitations  of  a  common-law  conveyance.  In 
marriage  settlements  the  estate  might  be  limited  to  the  first  and 
other  sons  of  the  marriage  in  tail ;  and  until  the  person  to  whom 
the  first  remainder  was  limited,  was  of  age,  the  estate  was  un- 
alienable. In  conformity  to  that  rule,  courts  of  law  have  said, — 
So  far  we  will  allow  executory  devises  to  be  good.  To  support 
this  decision  he  could  refer  to  many  others  ;  but  it  was  sufficient 
to  mention  the  Duke  of  Norfolk's  case,  in  which  all  the  learning 
on  this  head  was  gone  into ;  and  from  that  time  every  Judge  had 
acquiesced  in  that  decision.  It  was  an  established  rule,  that  an 
executory  devise  was  good,  if  it  must  necessarily  happen  within 
a  life  or  lives  in  being,  and  twenty-one  years  and  the  fraction  of 
another  year,  allowing  for  the  time  of  gestation. 

(a)  Fletcher's  case,  1  Ab.  Eq.  193.  (6)  Long  v.  Blackall,  7  Term  E.  100. 

vol.  in.  42 
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Mr.  J.  Lawrence  said,  the  devise  over  in  this  case  must  take 
effect,  if  at  all,  after  a  life  which  must  be  in  being  within  nine 
months  after  the  devisor's  death. 

The  Judges  certified,  that  the  limitation  to  Philippa  Long  was 
good. 

23.  It  is  observable,  that  this  case  began  with  a  devise  to  a 
posthumous  child  for  life,  with  a  limitation  over,  upon  failure  of 
issue  of  his  body  at  his  death,  which  of  course  would  include  an 
heir  male  then  in  ventre  sa  mere ;  for  as  the  devise  began  with 
an  allowance  for  the  birth  of  a  posthumous  child,  and  also  might 
conclude  with  it,  the  time  might  be  claimed  twice  over ;  and  so 
the  time  allowed  for  the  birth  of  a  posthumous  child,  after  lives 
in  being,  and  twenty-one  years,  might  be  enlarged  to  two  periods 
of  gestation.  But  this  determination  has  been  confirmed  after 
great  deliberation  in  a  subsequent  case,  which  will  be  stated 

hereafter,  (a) 
402*  *24.  In  the  case  of  executory  bequests  of  terms  for 
years,  the  Court  of  Chancery  has  very  much  inclined  to 
lay  hold  of  any  words  in  a  will  to  restrain  the  generality  of  the 
words,  dying  without  issue,  and  to  confine  them  to  a  dying  with- 
out issue  living  at  the  time  of  the  person's  decease,  in  order  to 
support  the  intention  of  the  testator ;  for  by  this  construction  the 
devise  over  becomes  valid,  being  confined  to  the  period  of  a  life 
in  being,  (b) 

25.  One  possessed  of  a  term  for  years,  bequeathed  it  by  his 
will  to  his  son  Henry  for  life,  and  no  longer ;  and  after  his 
decease,  to  such  of  the  issue  of  the  said  Henry,  as  Henry  by  his 
will  should  appoint ;  and  in  case  Henry  should  die  without  issue, 
the  testator  devised  the  same  to  his  brother  Albinus  for  the  resi- 
due of  the  term,  and  died,  (c) 

Henry  died  without  issue  living  at  his  death  ;  whereupon  the 
question  was,  whether  the  term  should  go  to  the  executors  of  the 
first  testator,  or  to  the  executors  of  Henry,  or  to  Albinus. 

It  was  objected,  that  the  devise  over  of  a  term,"  upon  a  dying 
without  issue,  was  void ;  being  too  remote  an  expectancy,  and 
tending  to  a  perpetuity. 

(a)  Thellusson  v.  Woodford,  infra,  c.  20. 

(5)  Barlow  v.  Salter,  17  Vez.  479.    Donn  v.  Penny,  1  Mer.  20. 

(c)  Target  v.  Gaunt,  1  P.  Wins.  432. 


Title  XXXVIII.     Devise.     Ch.  XIX.  s.  25—26.       495 

Lord  Chancellor  Parker  held,  that  the  expression,  dying'with- 
out  issue,  had  two  senses ;  first,  a  vulgar  sense,  and  that  was, 
dying  without  leaving  issue  at  the  time  of  his  death  ;  secondly, 
a  legal  sense,  and  that  was,  whenever  there  was  a  failure  of  issue. 
And  if  this  will  was  taken  in  a  vulgar  sense,  viz  :  if  Henry  died 
without  leaving  issue  at  the  time  of  his  death,  then  the  devise 
over  to  Albinus  was  good.  Now  this  seemed  to  be  the  meaning 
of  the  testator  in  this  case  :  for  it  must  be  intended  such  issue  as 
he  should,  or  at  least  might,  appoint  the  term  to ;  which  must 
be  intended  issue  then  living :  and  this  construction  should  be 
the  more  favored,  in  regard  it  supported  the  will ;  whereas  the 
other  destroyed  it.  (a) 

Therefore  the  Court  held,  that  the  devise  over  of  the  term  to 
Albinus  was  good ;  and  observed,  that  there  was  a  great  diversity 
betwixt  a  devise  of  a  freehold  estate  to  A,  for  life,  and  if  A  dies 
without  issue,  then  to  B,  and  a  devise  of  a  term  in  the  same 
words.  For,  in  the  former  case,  this  might  give  A  an  estate  tail : 
because  the  words,  if  A  die  without  issue,  in  case  of  an  inheri- 
tance, are  inserted  in  favor  of  the  issue,  and  to  let  in  the  issue 
after  the  death  of  the  father.  But  in  the  case  of  a  term,  these 
words  could  not  have  such  effect,  for  the  father  takes  the 
"whole,  which  on  his  death  will  not  go  to  his  issue,  but  *403 
will  belong  to  his  executors,  (b) 

26.  A  term  for  years  was  devised  to  William  and  Walter 
Gore ;  and  if  either  of  his  nephews  William  or  Walter  should 
depart  this  life,  and  leave  no  issue  of  their  respective  bodies, 
then  he  gave  the  said  leasehold  premises  to  the  daughter  of  his 
brother,  (c) 

Sir  Joseph  Jekyll  was  of  opinion,  that  the  devise  over  was 
void ;  and  said,  that  had  the  words  been,  if  A  or  B  should  die 
without  issue,  remainder  over,  this  plainly  would  have  been  void, 
and  exactly  the  case  of  Love  v.  Wyndham.  (d) 

On  an  appeal  to  Lord  Chancellor  Parker,  the  decree  was 
reversed ;  and  his  Lordship  said,  if  a  term  was  devised  to  A,  and 
if  A  die  without  leaving  issue,  remainder  over  ; — in  the  vulgar 
and  natural  sense  this  must  be  intended,  if    A  died  without 

(a)  [Sheppard  v.  Lessingham,  Amb.  122.    Kirkpatriok  v.  Kirkpatrick,  13  Vez.  476.] 

(b)  Ante,  o.  12. 

(c)  Forth  v.  Chapman,  1  P.  Wms.  663.     [See  9  Vez.  203,  per  Ld.  Eldon.J 

(d)  Ante,  s.  16. 
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leaving  issue  at  his  death  ;  and  then  the  devise  over  was  good. 
That  the  word  "  die "  being  the  last  antecedent,  the  words, 
" without  leaving  issue"  must  refer  to  that.  Besides,  the  testa- 
tor, who  was  inops  consilii,  would,  under  such  circumstances,  be 
supposed  to  speak  in  the  vulgar,  common,  and  natural,  not  in  the 
legal  sense. 

He  likewise  took  notice,  that  in  a  formedon  in  remainder, 
where  a  tenant  in  tail  left  issue,  which  issue  afterwards  died 
without  issue,  whereupon  such  writ  was  brought,  the  formedon 
would  say  that  the  tenant  in  tail  died,  leaving  issue  J.  S.,  which 
J.  S.  died  afterwards  without  issue  ;  and  so  the  first  donee  in  tail 
died  without  issue.  Thus  the  pleading  says  that  the  donee  in 
tail  died  leaving  issue  at  his  death,  consequently  the  words, 
leaving  issue,  refer  to  the  time  of  the  death  of  the  tenant  in  tail ; 
and  if  the  words  of  a  will  could  bear  two  senses,  one  whereof 
was  more  common  and  natural  than  the  other,  it  was  hard  to  say 
the  Court  should  take  the  will  in  the  most  .uncommon  meaning, 
to  destroy  it. 

He  said  the  reason  why  a  devise  of  a  freehold  to  one  for  life, 
and  if  he  died  without  issue,  then  to  another,  was  determined  to 
be  an  estate  tail,  was  in  favor  of  the  issue,  that  such  might  have 
it,  and  the  intent  take  place.  But  that  there  was  the  plainest 
difference  between  a  devise  of  a  freehold,  and  a  devise  of  a  term 
for  years.  For  in  a  devise  of  the  latter  to  one,  and  if  he 
404*  died  without  issue,  then  to  another,  the  words,  "if  he  *died 
without  issue"  could  not  be  supposed  to  have  been  in- 
serted in  favor  of  such  issue,  since  they  could  not  by  any  con- 
struction have  it.  (a) 

27.  E.  Baxter  being  possessed  of  a  term  for  forty  years,  de- 
vised it  to  trustees,  in  trust  for  the  testator's  wife  for  life,  and 
after  her  death  to  the  use  of  such  children  as  the  testator  should 
leave  at  the  time  of  his  death ;  and  in  case  all  his  said  chil- 
dren should  die  without  leaving  any  issue,  then  to  the  use  of 
.J.  H.  (b) 

Lord  Talbot  said,  where  words  were  capable  of  a  twofold  con- 
struction, even  in  the  case  of  a  deed,  and  much  more  in  that  of  a 
will,  it  was  just  and  reasonable  that  such  construction  should 
be  received  as  tended  to  make  it  good.     And  in  this  case  the 

(a)  Taylor  v.  Clarke,  2  Eden,  202.  (5)  Atkinson  v.  Hutchinson,  3  P.  Wms.  258. 
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devise  of  the  terra  to  the  testator's  children,  and  if  they  should 
die  without  issue,  then  to  J.  H.,  might  easily  and  naturally  be 
understood  to  signify,  if  they  died  without  leaving  any  issue  at 
the  time  of  their  death ;  nay,  much  more  naturally  than  in  the 
other  case,  viz.  if  there  should  be  a  failure  of  issue  of  them  a 
hundred  years  after.  He  cited  the  cases  of  Target  v.  Gaunt, 
and  Forth  v.  Chapman,  and  decreed  in  favor  of  the  devise  over, 
namely,  that  the  words,  "  if  the  first  devisee  died  without  leaving 
any  issue"  must  be  understood  to  mean  without  leaving  issue  at 
his  death,  (a) 

28.  A  person  being  possessed  of  a  term  for  years,  bequeathed 
that  his  brother  William  Tristram  should  have  the  use  thereof, 
for  so  many  years  of  the  term  as  should  expire  in  his  lifetime  ; 
and  after  his  decease,  his  will  was,  that  his  executors  should 
permit  all  and  every  the  child  and  children  of  the  said  William 
Tristram,  their  executors,  &c.  respectively,  to  hold  and  enjoy  the 
same  for  his  and  their  proper  use,  during  the  remainder  of  said 
term,  in  such  manner  as  the  said  W.  Tristram  should  by  his  will 
or  deed  in  writing,  &c.  direct :  and  for  want  of  such  appoint- 
ment, then  equally  share  and  share  alike,  without  any  benefit  of 
survivorship.  But  if  it  should  happen  that  the  said  W.  Tristram 
should  die  without  issue  in  the  lifetime  of  John  and  Tristram 
Tolcher,  or  either  of  them,  then  his  will  was,  that  the  said  John 
and  Tristram  Tolcher,  if  they  both  survive  the  said  W.  Tris- 
tram, dying  without  issue  as  aforesaid,  should  equally  have  the 
benefit  and  advantage  thereof.  It  was  held  by  Sir  L. 
Kenyon,  M.  R.,  *that  the  bequest  over  was  void;  but  *405 
Lord  Thurlow  reversed  the  decree.  (6) 

29.  A  person  possessed  of  a  term  for  years,  bequeathed  it  to 
bis  grandson  T.  B.  Peake,  son  of  D.  and  S.  Peake,  and  the  heirs 
lawful  of  him  forever ;  but  in  case  he  should  happen  to  die,  and 
leave  no  lawful  heir,  then  and  in  that  case  he  gave  it,  after  the 
death  of  the  said  T.  B.  Peake,  to  the  next  eldest  son  or  heir  of 
the  said  D.  and  S.  Peake.  T.  B.  Peake  took  possession  of  the 
term  in  question,  under  the  will,  and  died  without  issue,  (c) 

Lord  Kenyon  said,  that  on  conference  with  the  rest  of  the 
Court,  they  were  clearly  of  opinion,  that  the  limitation  over  was 

(a)  Ante,  ss.  25,  26,  (6)  Att.-Gen,  v.  Bayley,  2  Bro.  C.  C.  653. 

(c)  Goodtitle  v.  Pegden,  2  Term  K.  720.    [Porter  v.  Bradley,  3  lb.  143.J 
42* 
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good.  This  was  a  chattel  interest,  limited  to  T.  B.  Peake,  and 
the  heirs  lawful  of  him  forever :  but  in  case  he  should  happen 
to  die  and  leave  no  lawful  heir,  then  over.  Now  it  was  apparent 
on  the  will,  that  the  testator,  by  lawful  heirs,  meant  heirs  of  the 
body ;  and  that  leaving  no  lawful  heir,  must  be  confined  to  leav- 
ing no  issue  at  the  time  of  his  death. 

30.  The  following  case  was  sent  by  the  Master  of  the  Soils 
for  the  opinion  of  the  Court  of  K.  B.  (a) 

A  person  bequeathed  a  leasehold  estate  to  his  wife  Mary 
Parker,  during  the  term  of  her  natural  life,  and  after  her  decease 
to  go  to  his  son  S.  Parker,  and  to  the  heirs  of  his  body  lawfully 
begotten,  and  their  heirs  and  assigns  forever  ;  but  in  default  of 
such  issue,  then,  after  his  decease,  to  go  to  his  (the  testator's) 
grandson  T.  Wilkinson,  his  heirs  and  assigns  forever.  S.  Par- 
ker entered  on  the  estate  upon  the  death  of  the  testator,  Mary 
Parker  being  then  dead,  and  died  'without  ever  having  had  any 
issue.  The  question  was,  whether  T.  Wilkinson  took  any  thing 
under  the  will  ? 

Lord  Kenyon. — "  We  will  send  our  certificate  in  this  case. 
But  I  will  now  state  the  short  ground  on  which  my  opinion  is 
founded.  The  only  question  is,  whether  on  the  fair  construction 
of  the  words  of  this  will  the  testator  meant,  that  the  limitation 
over  to  T.  Wilkinson  the  plaintiff  should  take  effect  after  an  in- 
definite failure  of  issue  in  S.  Parker,  or  on  a  failure  of  issue  living 
at  the  time  of  the  death  of  S.  Parker ;  for  as  soon  as  that  inten- 
tion is  discovered,  there  is  an  end  of  the  case.  If  personal  prop- 
erty be  so  limited,  that  if  it  were  an  estate  of  inheritance,  it 
would  give  an  estate  tail,  the  absolute  interest  vests  in 
406  *  the  first  *  taker ;  but  if  the  limitation  be  with  a  double 
aspect  to  A  and  to  the  issue  of  his  body,  if  there  be  any 
such  issue  living  at  his  death,  if  not  then  over,  it  is  a  good  limi- 
tation. It  was  so  settled  in  Sabbarton  v.  Sabbarton,  and  a  variety 
of  other  cases,  some  of  which  are  not  in  print.  Here  the  words 
of  the  will  are,  'to  S.  Parker  and  the  heirs  of  his  body,  and  to 
their  heirs  and  assigns  forever.'  If  those  words  stood  uncon- 
trolled by  any  thing  subsequent  in  the  will,  the  absolute  interest 
would  have  vested  in  him  ;  but  other  words  are  added,  '  but  in 
vdefault  of  such  issue,  then  after  his  decease,  to  go  to  the  testator's 

(a)  Wilkinson  v.  South,  7  Term  K.  555. 


Title  XXXVIII.     Devise.    Ch.  XIX.  s.  30—31.        499 

grandson.'  There  is  a  case  in  the  books  to  show,  that  "  then  " 
and  "  when  "  are  adverbs  of  time.  Then  at  what  time  was  the 
estate  to  go  over  to  the  testator's  grandson  ?  at  the  death  of  S. 
Parker,  if  he  left  no  issue.  There  is  nothing  in  the  will  to  show 
that  the  testator  intended  that  the  limitation  over  should  not  take 
effect  until  future  generations ;  but  on  the  contrary,  there  is  suffi- 
cient to  show  that  he  intended  that  the  estate  should,  in  one 
event,  vest  in  the  grandson  at  the  time  of  S.^  Parker's  death,  and 
that  is  within  the  time  which  the  law  allows  in  the  case  of  exec- 
utory devises,  (a) 

"  The  rule  respecting  executory  devises  is  extremely  well  set- 
tled ;  and  a  limitation  by  way  of  executory  devise  is  good,  if  it 
may  take  place  after  a  life  or  lives  in  being,  and  within  twenty- 
one  years  and  a  fraction  of  another  year  afterwards.  As  I  before 
observed,  this  is  a  question  of  intention  ;  and  I  am  clearly  of 
opinion,  that  the  testator's  intention  was,  that  if  S.  Parker  did 
not  leave  any  issue  at  his  death,  the  subsequent  limitations  should 
take  effect." 

The  Court  certified,  that  T.  "Wilkinson  was  entitled,  under  the 
will  of  E.  Parker,  to  the  absolute  and  entire  interest  in  the  lease- 
hold premises,  f 

31.  Mr.  Fearne  says,  a  diversity  has  in  some  cases  been  con- 
tended for  between  a  limitation  of  a  term,  by  such  words  as,  in 
the  case  of  a  real  estate,  would  give  an  express  estate  tail,  and  a 
limitation  of  the  same  by  such  words  as,  in  the  case  of  a  real 
estate,  would  give  only  an  estate  tail  by  implication; 
upon  this  *  principle,  that  where  the  words  of  a  will,  if  *  407 
used  with  regard  to  an  inheritance,  would  give  an  express 
estate  tail,  there  the  same  words,  applied  to  a  term,  would  pass 
the  whole  interest  in  the  term.  But  that  where  the  words  of  the 
will  if  applied  to  the  freehold,  would  give  an  estate  tail  by 
implication  only,  there  they  would  not  enure  to  give  the  whole 
interest  in  that  term  ;  and  consequently,  that  where  a  term  was 
limited  to  one,  and  if  he  died  without  issue,  remainder  over,  this 

(o)  Forrest,  245, 

[f  See  also  Trotter  v.  Oswald,  1  Cox.  317  ;  Eackstraw  v.  Vile,  1  Sim.  &  Stu.  604  ; 
Doe  v.  Frost,  3  B.  &  Aid.  541.  But  the  words  "  without  having,"  have  been  held  not 
synonymous  with  (he  words  "  without  leaving,"  but  in  some  cases  have  been  construed 
"  without  having  had."  Bell  v.  Phyn,  7  Vez.  454,  458  ;  Weakley  v.  Eugg,  7  T.  E. 
322 ;  Stone  v.  Maule,  2  Sim.  490.] 
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limitation  would  not  vest  the  whole  term  in  him,  as  a  limitation 
to  the  heirs  of  his  body,  or  to  his  issue,  would  do ;  but  were 
always  to  be  understood  restrictively,  and  to  relate  only  to  his 
dying  without  issue  living  at  his  death  ;  and  therefore  gave  him 
the  term  only  during  his  life. '(a) 

32.  The  ground  of  the  distinction  is  this  :  in  respect  to  an  in- 
heritance, the  words  "  dying-  without  issue,"  are  taken  to  mean  an 
indefinite  failure  of  issue  in  order  to  create  an  estate  tail  in 
favor  of  the  issue  who  are  capable  of  taking  an  inheritance  ;  but 
with  respect  to  a  term,  such  a  construction  cannot  benefit  the 
issue,  because  a  term  cannot  descend  to  them.  In  some  instances 
the  Court  seems  to  have  countenanced  a  distinction  of  this  sort ; 
but  in  all  those  cases  there  were  some  circumstances  in  the  will, 
which  the  Court  observed,  confined  the  generality  of  the  expres- 
sion, "  dying  without  issue,"  to  dying  without  issue  then  living. 
But  it  has  been  frequently  determined,  that  the  limitation  of  a 
term  over,  after  a  dying  without  issue,  even  in  such  cases  where 
the  limitation  could  only  have  given  an  estate  tail  by  implication 
in  a  real  estate,  is  to  be  taken  in  the  legal  extent  of  the  expression, 
and  therefore  the  limitation  over  being  in  that  sense  too  remote, 
is  utterly  void,  (b) 

33.  It  is  the  same  thing,  whether  a  devise  of  a  term  be  to  one 
for  life  expressly,  and  if  he  die  without  issue,  remainder  over ; 
or  to  one  indefinitely,  and  if  he  died  without  issue,  remainder 
over,  (c) 

34.  Thus,  in  the  case  of  Love  v.  "Wyndham,  the  devise  was 
to  one  for  life  expressly,  and  if  he  died  without  issue,  remainder 
over ;  and  yet  the  remainder  was  held  void,  (d) 

35.  W.  Clare  being  possessed  of  a  long  term,  devised  it  to 
trustees,  in  trust  for  his  son  Thomas  Clare,  for  so  many  years  of 
the  term  as  he  should  live ;  and  after  his  death,  in  trust  for  the 

issue  male  of  his  son  Thomas,  lawfully  begotten,  for  so 
408  *     many  *  years  of  the  said  unexpired  term  as  such  issue 

male  should  live ;  and  when  the  issue  male  of  his  said 
son  Thomas  should  happen  to  be  extinct,  then  in  trust  for  his 
second  son,  in  the  same  manner,   (e) 

(a)  Feame,  Ex.  Dev.  477,  ed.   8.    1  P.  Wms.  433,  3-268. 

(b)  IP.  Wms.  667.     Vide  Fearne,  Ex.  Dev.  478,  ed.  8. 

(c)  [Fearne.  E.  D.  485.]  (d)  Ante,  a.  16. 
(e)  Clare  v.  Clare,  Forrest,  21. 
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The  question  was,  whether  the  limitation  over  to  the  second 
son,  after  failure  of  issue  male  of  Thomas,  was  not  void.  Lord 
Talbot  held,  that  the  subsequent  limitation  to  the  issue  of 
Thomas  did  not  enlarge  the  express  estate  for  life  given  to  him ; 
but  he  also  held,  that  the  remainder  over  upon  the  extinction  of 
issue  male  of  Thomas,  which  was  equivalent  to  a  dying  with- 
out issue,  when  taken  as  an  indefinite  failure  of  issue,  was 
void.  (a)t 

36.  An  executory  devise  of  a  term  for  years  for  life,  to  a 
person  in  esse,  to  take  place  upon  a  dying  without  issue  of 
another,  may  be  good,  because  the  future  limitation  being 
only  for  the  life  of  a  person  then  existing,  must  necessarily 
take  place  during  that  life  or  not  at  all ;  and  therefore  the 
failure  of  issue  is,  in  that  case,  confined  to  the  compass  of  a 
life  in  being. 

37.  W.  Wilson  being  possessed  of  a  term  for  years,  assigned 
the  same  to  trustees,  in  trust  that  he  should  receive  the  profits 
during  his  life  ;  and  after  his  death  for  Mary  his  wife,  during  her 
life ;  and  after  her  death,  that  John  Oates  should  receive  a  moiety 
of  the  profits  during  his  life  ;  and  after  his  decease,  his  child  or 
children  during  his,  her,  and  their  lives ;  and  for  want  of  such 
issue,  or  after  the  decease  of  the  child  or  children  of  Edward 
Oates,  to  permit  Sarah  Chalfont  to  receive  the  profits  during 
her  life,  (b) 

The  question  was,  whether  the  limitation  to  Sarah  Chalfont 
was  good ;  and  the  Lord  Keeper  Finch  declared,  that  the  trust 
being  expressly  limited  for  life,  the  same  did  not  tend  to  a  per- 
petuity, and  therefore  was  good,  (c) 

(a)  Vide  Fearne,  Ex.  Dev.  487.  (J)  Oates  v.  Chalfont,  Pollex.  38. 

(c)  3  Atk.  449.    Doe  v.  Lyde,  1  Term  K.  593. 

[t  The  authority  of  this  case,  it  should  seem,  is  overruled  as  is  the  first  point,  viz. : 
that  the  bequest  did  not  give  a  quasi  implied  entail  to  Thomas  Clare :  it  is  questioned 
in  Knight  v.  Ellis,  2  Bro.  C.  C.  577.  See  also  the  authorities  cited  in  the  note  Eorr. 
26,  Ed.  1792.  In  Phipps  o.  Lord  Mulgrave,  Lord  Loughborough,  C,  observed,  "I 
have  taken  it  to  be  most  perfectly  understood  that  Clare  v.  Clare  was  destroyed  by 
Sabbarton  v.  Sabbarton."  Eorr.  245.  See  Britton  v.  Twining,  3  Mer.176,  183.  In 
Andree  v.  Ward,  1  Euss.  260,  lb.  262,  the  reader  will  find  an  instance  where  the  life- 
estate  was  not  extended  by  implication  to  a  quasi  entail.  On  the  construction  of  limi- 
tations of  chattels  real  and  personal  estate  in  wills,  see  Eoper's  Legacies,  2  vol.  445, 
479,  Ed.  1828.] 
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CHAP.  XX. 

OTHER  MATTERS  RELATING  TO  EXECUTORY  DEVISES. 


Sect.  1.  Where  one  Limitation  is  exe- 
cutory, all  the  others  are  so 
likewise. 

5.  A  preceding  executory  Limi- 
tation may  be  uncertain 
when  a  subsequent  one  may 
be  certain. 

11.  A  preceding  executory  Limi- 
tation is  not  a  condition 
precedent. 

17.  Limitations  over  after  an 
Executory  Devise  of  the 
whole  Interest,  sometimes 
good. 

22.  Distinction  between  Cases 
where  a  subsequent  Limi- 
tation may  become  good  or 
not. 

24.  A  Limitation  which  was  origi- 
nally a  Contingent  Re- 
mainder, may  take  Effect 
as  an  Executory  Devise. 


Sect.  30.  Dinction  between  Executo- 
ry Devises  per  verba  de 
prsesenti  and  per  verba 
de  future 

35.  The  Freehold  descends  in  the 
mean  time. 

38.  And  also  the  intermediate 
Profits. 

41.  Which  will  pass  by  a  Devise 
of  the  Residue. 

44.  Executory  Interests  are  Devi- 


48.  And  also  Assignable. 

51.  Might  before  Stat.  3  &  4  Will. 

4,  be  passed  by  Fine  or 
Recovery,  and  may  be  Re- 
leased. 

52.  Descendible  and  transmissible 

to  Heirs  and  Executors. 
55.  Chancery  will  restrain  Waste. 
57.  Trust  of  Accumulation  con- 
fined to  the  same  Period  as 

Executory  Devises. 


Section  1.  It  is  laid  down  by  Mr.  Fearne,  that  where  one 
imitation,  of  a  devise  is  taken  to  be  executory,  all  subsequent  lim- 
itations must  likewise  be  so  taken.1  Thus  Serjeant  Pemberton 
says,  the  several  limitations  of  a  devise  of  one  and  the  same 
thing  shall  never  be  made  to  operate  several  ways,  viz.,  some  by 


'  But  whenever  the  first  limitation  vests  in  possession,  those  that  follow  vest  in 
interest  at  the  same  time,  and  cease  to  be  executory,  and  become  mere  vested  remain- 
ders, and  subject  to  all  the  incidents  of  remainders.  2  Saund.  388  h,  note  by  Wil- 
liams ;  Hopkins  v.  Hopkins,  Cas.  temp.  Talb.  44 ;  Stephens  u.  Stephens,  Ibid.  228 ; 
Doe  v.  Fonnereau,  2  Doug.  487 ;  See  supra,  cb.  17,  §  11,  note;  Lion  v.  Burtiss,  20 
Johns.  489. 
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way  of  executory  devise,  and  others  by  way  of  remainder.  The 
Court  seemed  to  admit  the  distinction  ;  but  it  may  be  proper  to 
consider  upon  what  reasons  it  is  grounded,  (a) 

*  2.  With  respect  to  the  devise  of  a  term,  it  is  clear  *  410 
that  if  there  be  twenty  limitations  of  it  after  a  devise  to 
one  for  life,  &c,  every  one  of  the  twenty,  will  be  equally  as  ex- 
ecutory as  the  first  of  them ;  because  all  are  equally  limitations 
of  a  term,  after  a  disposition  thereof  for  life ;  which  cannot 
hold  otherwise  than  by  way  of  executory  devise.  Therefore 
the  question  can  only  arise  in  regard  to  the  devise  of  a  free- 
hold ;  and  then  we  are  to  consider  that  every  executory  devise 
is  either  the  limitation  of  an  estate  after  the  fee  has  been  already 
disposed  of,  or  else  is  a  freehold  to  commence  in  futuro,  with- 
out any  preceding  freehold  to  support  it.  In  the  first  case,  it  is 
evident  that  every  limitation  subsequent  to  the  first  executory 
devise,  must  also  be  executory ;  because  it  is  also  a  limitation 
of  an  estate  after  the  fee  has  been  already  disposed  of.  In  the 
latter  case  the  first  executory  limitation,  being  the  first  freehold 
limited  by  the  will,  no  freehold  can  vest  in  possession  under  that 
will,  before  the  time  appointed  for  such  limitation  to  take  effect ; 
if  it  could,  then  would  that  supposed  limitation  be  really  not  ex- 
ecutory ;  because  it  would  in  that  case  be  supported  by  a  preced- 
ing freehold,  (b) 

3.  It  is  true  that  in  relation  to  contingent  remainders,  a  sub- 
sequent remainder  may  vest  in  interest  before  a  preceding  con- 
tingent remainder ;  but  that  is  only  where  some  preceding  free- 
hold vests  in  possession  in  the  mean  time.  But  no  subsequent 
remainder  can  first  vest  in  possession,  and  afterwards  a  pre- 
ceding estate  take  place ;  for  wherever  a  subsequent  limitation 
vests  in  possession,  before  a  preceding  contingent  one  can  arise 
and  vest,  such  preceding  one  is.  utterly  precluded  and  de- 
stroyed. But  in  the  case  now  under  consideration,  there  is  no 
freehold  limited  to  vest  immediately  in  possession  ;  we  cannot 
make  the  preceding  estate  and  the  remainder  change  places,  and 
the  latter  come  into  possession  before  the  former ;  this  would  be 
absurd,  and  directly  contrary  to  the  order  of  limitations.  If  this 
cannot  be  done,  then  no  one  of  the  subsequent  limitations  can 
take  place,  before  the  time  limited  for  the  first ;    they  are  all 

(a)  Carth.  R.  309,  310.  (6)  Idem. 
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therefore  equally  freeholds  to  commence  in  futuro,  without  any- 
present  limitation,  or  estate  of  freehold  to  support  them ;  and 
consequently  they  are  all  equally  executory,  till  the  time  comes 
for  the  first  estate  to  vest,  or  fail ;  then  all  the  limitations  to 
persons  in  esse,  and  ascertained,  may  vest,  and  no  longer  con- 
tinue executory,  (a) 

4.  Thus  in  the  case  of  Gore  v.  Gore,  it  was  held, 
411*  that  till  the  *  event  of  Thomas  Gore's  having  a  son 
should  be  decided  one  way  or  other,  by  the  birth  of 
such  son,  or  by  Thomas  Gore's  death  without  one,  the  devise 
to  his  son  was  executory,  being  a  freehold  limited  to  commence 
in  futuro.  (b) 

5.  A  preceding'  executory  limitation  may  however  be  uncertain 
and  contingent,  when  a  subsequent  limitation,  though  it  be  to 
take  effect  in  future,  may  not  be  uncertain  and  conditional; 
otherwise  than  in  respect  of  the  possibility  of  its  expiration 
before  the  former  vests,  or  fails  ;  but  may  be  so  limited  as  to  take 
effect,  either  in  default  of  the  preceding  limitation  taking  effect 
at  all,  or  by  way  of  remainder  after  it,  if  that  should  take  effect. 
In  either  of  those  cases  it  must  vest  at  the  time  appointed  for 
the  preceding  limitation  to  vest ;  for  should  the  preceding  lim- 
itation fail  of  taking  effect,  the  subsequent  one  will  then  vest 
in  possession.  Should  the  preceding  take  effect,  the  subsequent 
one  will  at  the  same  time  vest  in  interest,  as  a  remainder  upon 
the  preceding  one,  and  then  become  liable  to  the  same  modes 
of  destruction  to  which  other  remainders  of  the  same  kind  are 
subject. 

6.  A  person  devised  to  trustees'  and  their  heirs,  to  receive  the 
rents  and  profits  till  J.  B.  should  attain  twenty-one ;  and  if  he 
should  live  to  attain  the  said  age  of  twenty-one,  or  have  issue, 
then  to  the  said  J.  B.  and  the  heirs  of  his  body  ;  but  if  the  said 
J.  B.  should  happen  to  die  before  the  age  of  twenty-one,  and 
without  issue,  then  over,  (c) 

Lord  Hardwicke,  considering  the  word  "  and "  as  used  for 
"  or,"  and  the  condition  as  disjunctive,  instead  of  copulative,  de- 
creed that  the  remainder  over  should  take  effect,  upon  the  appar- 
ent intent  of  the  testator  that  it  should  take  place,  either  in 

(a)  Tit.  16,  c.  1.  (5)  Ante,  a  IS,  s.  15. 

(c)  Brownsword  v.  Edwards,  2  Vez.  243.     See  Doe  v.  Jessep,  12  East,  288.     [10  B.  & 
Aid.  201.] 
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default  of  J.  B.'s  attaining  twenty-one,  or  on  his  dying  without 
issue. 

7.  A  married  woman,  in  pursuance  of  a  power,  devised  the 
profits  of  her  estate  to  her  husband  for  his  natural  life,  and  after 
his  death,  she  bequeathed  the  said  estate  to  her  children,  if  she 
should  leave  any  to  survive  her  ;  but  in  case  she  should  leave  no 
such  child  or  children,  nor  the  issue  of  such  child  or  children,  and 
after  the  decease  of  her  husband,  then  she  gave  and  bequeathed 
the  said  estates  to  her  friend  J.  H.,  making  him  thereby  her  sole 
heir  of  her  last  will  and  testament,  in  default  of  issue  left  by  her, 
and  after  the  death  of  her  husband,  (a) 

*  At  the  time  of  making  her  will,  the  testatrix  was  with  *412 
child,  and  soon  after  had  a  daughter,  and  died. 

Lord  Hardwicke  held,  that  the  child  took  an  estate  tail,  and 
not  a  fee ;  and  that  the  devise  over  to  J.  H.  was  a  vested  remain- 
der, and  not  a  limitation  to  take  effect  only  on  the  event  of  the 
testatrix  dying  without  leaving  any  child,  or  the  issue  of  any 
living  at  her  decease.  He  said  the  testatrix  had  only  expressed 
the  double  contingency,  which  there  is  in  the  case  of  every  limi- 
tation in  remainder  after  an  estate  tail ;  namely,  there  being  no 
issue  at  all,  or  such  issue  dying  without  issue. 

8.  A  distinction,  however,  must  be  made  between  cases  of 
this  nature,  and  the  case  where  a  testator  devised  to  B.,  his  son 
and  heir  ;  and  if  he  died  before  twenty-one,  and  without  issue  of 
his  body  then  living,  the  remainder  over,  &c.  B.  survived  the 
twenty-one  years,  and  then  sold  the  lands,  and  died.  It  was 
held,  that  he  had  a  fee  simple  immediately ;  for  the  estate  tail 
was  limited  to  arise  upon  a  contingency  subsequent,  (b) 

9.  And  also  where  a  person  devised  lands  to  his  wife,  till  his 
son  came  of  age  ;  and  then  that  his  son  should  have  the  land,  to 
him  and  his  heirs  ;  and  if  he  died  without  issue  before  his  said 
age,  then  to  his  daughter  and  her  heirs.  This  was  held  to  be  a 
good  executory  devise  to  the  daughter,  if  the  contingency  hap- 
pened ;  and  if  he  lived  to  twenty-one,  though  he  after  died  with- 
out issue,  or  left  issue,  though  he  died  before  twenty-one,  yet  the 
daughter. was  not  to  have  the  land;  because  he  was  to  die  with- 
out issue,  and  before  twenty-one,  or  else  the  daughter  could  not 
take,  (c) 

(a)  Southby  v.  Stonehonse,  2  Vez.  610.  (6)  Collenson  v.  Wright,  1  Sid.  148. 

(c)  1  Ab.  Eq.  188,  pi.  8. 
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10.  It  is  observable,  that  in  the  two  last  cases,  the  devise  to 
the  son  was  in  fee,  so  as  not  to  admit  a  regular  remainder  after 
it ;  whereas  in  that  of  Brownsword  v.  Edwards,  the  first  devise 
was  in  tail ;  upon  which  Lord  Hardwicke  laid  so  much  stress,  as 
to  say,  that  had  the  devise  been  to  B.  and  his  heirs,  the  construc- 
tion he  gave  could  not,  he  believed,  be  made ;  for  where  there 
was  such  a  contingent  limitation,  he  did  not  know  that  the  Court 
had  changed  the  word  heirs  into  heirs  of  the  body,  to  make  it  so 
throughout,  (a) 

11.  It  has  been  observed  in  a  former  title,  that  where  a  devise 
is  made  upon  a  condition  annexed  to  a  preceding  estate,  that  is, 
where  it  is  made  after  a  preceding  "executory  or  contingent  limi- 
tation ;  or  is  limited  to  take  effect  on  a  condition  annexed 

413  *  to  any  preceding  *  estate ;  if  that  preceding-  limitation  or 
contingent  estate  never  should  arise  or  take  effect,  the  re- 
mainder over  will  nevertheless  take  place ;  the  first  estate  being 
considered  only  as  a  preceding  limitation,  not  as  a  preceding-  con- 
dition,  to  give  effect  to  the  subsequent  limitation,  (b) 

12.  A  person  devised  a  term  for  years  to  his  wife  for  life,  and 
after  her  death,  to  the  child  she  was  then  ensient  wijh  :  and  if 
such  child  died  before  it  came  to  twenty-one,  then  he  devised 
one  third  part  of  the  same  term  to  his  wife,  her  executors,  ad- 
ministrators, and  assigns,  and  the  other  two  thirds  to  other  per- 
sons, (c) 

One  of  the  questions  was,  whether  the  devise  to  the  wife,  of 
one  third  part  of  the  term,  was  good  ;  because  it  appeared  that 
she  was  not  ensient  sit  all,  and  so  the  contingency  upon  which 
the  devise  to  her  was  to  take  place  never  happened.  And  Lord 
Harcourt  held  it  was  good. 

13.  A  case  arose  in  the  Court  of  K.  B.  upon  the  same  will, 
and  Lord  Ch.  J.  Lee  delivered  the  opinion  of  the  Court, — "  That 
the  limitation  over  was  good ;  that  the  devise  to  the  infant,  being 
ineffectual,  was  out  of  the  case ;  and  the  law  the  same,  whether 
the  devise  immediately  preceding  the  limitation  over  was  origi- 
nally void,  or  became  so  by  non-existence  or  non-entity  of  the 
person :  for  that,  since  the  law  allows  such  a  limitation  over,  it 
allows  the  waiting  for  it.     That  it  was  one  of  those  executory 

(a)  Ante,  s.  6.  (b)  Tit.  16,  c.  1,  s.  63  &  74.     [Fearne,  Ex.  Dev.  510,  ed.  8.] 

(c)  Jones  v.  Westoomb,  1  Ab.  Eq.  245. 
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limitations  which  depend  on  some  contingency,  on  the  failure 
of  a  preceding  limitation,  none  of  which  take  in  all  the  ways  of 
failing ;  but  still  it  was  the  same  thing."  (a) 

14.  The  above  resolution  was  upon  the  leasehold  part  of  the 
estates,  which  passed  by  the  will.  But  afterwards  the  same 
point,  in  regard  to  the  freehold  lands,  came  before  the  Court  of 
C.  B. ;  the  Judges  of  which  were  of  opinion,  that  the  event  of  no 
child's  being  born,  was  a  casus  omissus,  concerning  which  no 
direction  was  given  by  the  will ;  that  the  rule  was,  that  an  heir 
at  law  was  not  to  be  disinherited,  but  by  express  words  or  neces- 
sary implication :  therefore  upon  that  ground  the  devise  over 
could  not  take  effect,  (b) 

That  the  case  of  Andrews  v.  Fulham,  being  a  determination 
on  the  leasehold,  was  distinguishable;  that  the  plaintiff  there  had 
assented  to  the  devise  over,  and  so  was  concluded ;  and  that  there 
was  a  difference  of  construction  between  the  leasehold 
*  and  the  freehold,  because  of  the  favor  shown  to  the  heir  *414 
at  law. 

15.  Upon  this  another  ejectment  was  brought  in  B.  R.,  where 
Lord  Ch.  J.  Lee  delivered  the  opinion  of  the  Court,  that  the 
devise  over  was  to  be  considered  as  a  limitation  subsequent ;  the 
first  as  a  preceding  limitation,  not  a  condition,  which,  whatever 
way  it  was  laid  out  of  the  case,  the  other  took  effect.  That  the 
true  construction  of  the  will  was,  that  there  was  a  good  devise 
to  the  wife  for  life,  with  a  contingent  remainder  to  the  child  in 
fee,  with  a  devise  over  ;  which  they  held  a  good  executory 
devise,  as  it  was  to  commence  within  twenty-one  years  after  a 
life  in  being ;  and  if  the  contingency  of  a  child  never  happened, 
then  the  last  remainder  was  to  take  effect,  upon  the  death  of 
the  wife  ;  and  the  number  of  contingencies  was  not  material,  if 
they  were  all  to  happen  within  a  life  in  being,  or  a  reasonable 
time  after,  (c) 

16.  Serjeant  Urling  devised  his  real  estate  to  his  brother  G. 
Urling  and  his  heirs,  on  this  express  condition,  that  within  three 
months  after  his  decease,  his  brother  should  execute  and  deliver 
to  his  trustee  a  general  release  of  all  demands  which  he  might 
claim  on  his  estate,  for  what  cause  soever.     But  if  his  brother 

(a)  Andrews  v.  Fulham,  1  Ves.  421. 

(J>)  Roe  v.  Wicket;  1  Ves.  421.    1  Wils.  K.  107.    3  Burr.  1624.     Willes,  303. 

(c)  Gulliver  v.  Wickett,  1  Wils.  105. 
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should-  neglect  to  give  such  release,  the  said  devise  to  him  should 
be  null  and  void  to  all  intents ;  and  in  such  case  he  devised  it  to 
Kichard  Ward,  his  heirs  and  assigns  forever,  (a) 

G.  Urling  died  in  the  lifetime  of  the  testator.  It  was  decreed, 
that  the  devise  over  should  take  place  ;  and  though  a  distinction 
was  contended  for  between  the  case  of  a  remainder  over,  after  an 
executory  particular  estate  only,  and  those  cases  Wherein  an  exec- 
utory devise  was  introduced,  after  a  disposition  of  the  whole 
fee,  yet  Lord  Hardwicke  exploded  that  distinction,  because  he 
did  not  find  any  authority  to  warrant  it.  (b) 

17.  It  seems  now  to  be  settled,  that  whatever  number  of  limi- 
tations there  may  be  after  the  first  executory  devise  of  the  whole 
interest.,  any  one  of  them  which  is  so  limited,  that  it  must  take 
effect,  if  at  all,  within  twenty-one  years  and  some  months  after 
the  death  of  a  person  then  existing,  may  be  good  in  event;  if  no 
one  of  the  preceding  executory  limitations,  which  would  carry 
the  whole  interest,  happens  to  vest.  But  when  once  any  pre- 
ceding executory  limitation,  which  carries  the  whole  interest, 

happens  to  take  place,  that  instant  all  the  subsequent  lim- 
415*     itations  *  become  void,  and  the  whole  interest  is  then  be- 
come vested. 

18.  A  term  for  years  was  assigned  to  trustees,  in  trust  for 
husband  and  wife,  during  their  lives,  and  the  life  of  the  longer 
liver  of  them ;  and  if  there  should  happen  to  be  issue  male  of 
their  bodies  living  at  the  time  of  the  decease  of  the  survivor  of 
them,  then  in  trust  that  the  eldest  son  of  that  marriage  should 
be  maintained  out  of  the  rents  and  profits,  until  he  attained  his 
age  of  twenty-one  years,  and  then  the  whole  term  to  be  assigned 
to  him  ;  and  in  case  he  should  die  before  the  age  of  twenty-one 
years,  then  in  like  manner  to  the  second,  third,  and  every  other 
son  of  that  marriage ;  but  in  case  there  should  be  no  such  issue 
living  at  the  time  of  the  decease  of  the  survivor  of  the  husband 
and  wife,  or  in  case  there  should  be  such  issue,  and  they  should 
all  die  before  any  of  them  attained  the  age  of  twenty-one  years, 
then  the  term  was  limited  to  Sir  W.  Massenburg.  The  husband 
and  wife  died  leaving  a  son,  who  died  an  infant,  (c) 

Lord  Keeper  North  said,  that  as  the  rules  of  Chancery,  respect- 
to)  Avelyn  v.  Ward,  i  Ves.  420.  (b)  [Simpson  v.  Vickers,  14  Vez.  341.] 
(c)  Massenburg  v.  Ash,  ]  Vern.  234-304. 
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ihg  the  limitations  of  trust  of  terms  for  years,  were  the  same 
with  those  by  which  executory  devises  of  terms  for  years  were 
governed  at  law ;  he  would  have  the  opinion  of  the  Judges  on 
this  point. 

The  Judges  of  the  Court  of  Common  Pleas  having  unani- 
mously, given  their  opinion,  that  the  contingent  limitation  over  to 
Sir  W.  Massenburg  was  good,  because  it  must  happen  within  the 
space  of  twenty-one  years  after  a  life  in  being,  the  Lord  Keeper 
decreed  accordingly,  f 

19.  Alice  Higgins  devised  the  premises,  being  a  term  for  999 
years  to  trustees,  in  trust  for  herself  for  life,  remainder  to  H. 
Higgins  her  son,  and  Mary  his  wife,  and  after  their  several  de- 
ceases, in  trust  for  the  eldest  son  of  the  said  H.  Higgins,  by  the 
said  Mary  Dowler  in  tail ;  and  for  default  of  issue  of  such  first 
begotten  son,  for  all  and  every  the  other  son  and  sons  of  the 
said  Henry  Higgins,  by  the  said  Mary  Dowler ;  and  for  default 
of  such  issue  male  of  the  said  Henry  Higgins,  by  the  said  Mary 
Dowler,  then  in  trust  for  all  and  every  the  daughters.  There 
never  was  a  son  of  the  said  marriage,  but  there  was  a  daughter ; 
and  the  husband  and  wife  being  both  dead,  it  was  objected 
that  *the  limitation  of  the  trust  to  the  daughter  was  void,  *  416 
it  being  after  a  limitation  in  tail  to  the  sons,  which,  in  the 
case  of  a  term,  was  not  to  be  allowed,  (a) 

Lord  Cowper  said,  there  was  a  diversity,  where  the  limitation 
in  tail  had  vested,  for  there,  it  must  be  admitted,  the  remainder 
over  would  have  been  void ;  but  as  in  this  case  there  never  was 
a  son,  the  remainder  to  the  daughter  was  good.  And  it  was  no 
more  than  the  limitation  of  the  trust  of  a  term  two  ways ;  viz. 
if  there  be  a  son  by  the  marriage,  then  the  limitation  is  to  that 
son  ;  but  if  there  be  no  son  of  the  marriage,  but  a  daughter,  then 
to  that  daughter;  and  this  was  not  too  remote  a  contingency, 
because  confined  to  a  life  in  being. 

20.  Dorothy  Lennard  being  possessed  of  lands  for  the  residue 
of  a  term  of  500  years,  devised  them  to  a  trustee,  in  trust  to  per- 
mit her  nephew  Francis  Leigh  and  his  assigns  to  receive  all  the 
rents  and  profits  of  the  premises,  for  so  long  as  he  should  live  ; 

(a)  Higgins  v.  Dowler,  1  P.  Wms.98.     1  Salk.  156. 

[t  The  present  mode  of  settling  terms  for  years,  which  has  been  already  stated 
tit.  32,  c.  24,  s.  13,  is  confirmed  by  thh  determination.— Note  to  former  edition.] 
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and  after  his  decease,  to  the  use  of  his  first  son  and  the  heirs 
male  of  his  body  ;  and  in  default  thereof,  to  the  use  of  his  second 
and  other  sons,  in  the  same  manner ;  and  in  default  of  such  issue, 
to  the  use  of  the  daughter  and  daughters  of  Francis  Leigh ; 
or  in  case  of  their  death  before  the  age  of  twenty-one  or  mar- 
riage, then  to  the  use  of'  Edward  Stanley,  for  the  then  residue 
of  the  term,  (a) 

Francis  Leigh  died  without  issue ;  and  the  question  was, 
whether  the  limitation  of  the  term  to  Edward  Stanley  was  good. 

Sir  J.  Jekyll  said,  he  did  not  think  this  limitation  tended  to  a 
perpetuity ;  such  a  limitation  of  an  estate  in  fee  simple  would 
have  been  good ;  and  yet  that  would  have  gone  further  towards 
a  perpetuity ;  for  the  sons,  though  not  in  esse,  must  all  have 
taken,  one  after  another,  and  none  of  them  could  have  barred 
the  remainder  but  by  a  recovery,  which  required  time  ;  whereas 
in  this  case  the  first  son  would  upon  his  birth  have  had  the 
whole  residue  of  the  term,  subject  to  the  precedent  interest, 
vested  in  him ;  and  it  could  never  have  gone  over  to  any  remain- 
der man,  if  he  had  died  under  age,  but  his  executors  or  adminis- 
trators should  have  had  it,  who  could  have  aliened  or  assigned 
it  immediately.  It  was  decreed,  that  the  limitation  over  was 
good,  (b) 

21.  In  the  case  of  Stephens  v.  Stephens,  the  certificate  of  the 
Judges,  after  stating  that  the  devise  to  the.  first  son  of  Mary  Ste- 
phens who  should  attain  the  age  of  twenty-one  years  was 
417  *  good  ;  *  goes  on  in  these  words, — "  The  consequence 
whereof  is,  that  all  the  subsequent  limitations  will  be 
good :  the  estate  will  vest  in  Thomas,  the  son  now  living,  when 
he  shall  attain  the  age  of  twenty-one  years  in  tail  male,  accord- 
ing to  the  clause  directing  the.  order  of  succession  between  the 
sons  to  be  born.  If  Thomas  the  son  now  living,  should  happen 
to  die  before  the  age  of  twenty-one  years,  and  the  testator's 
daughter,  Dame  Mary  Stephens,  should  have  any  other  son  by  Sir 
Thomas  Stephens,  then  the  estate  will  go  over  to  him,  when  he 
shall  attain  his  age  of  twenty-one  years,  in  like  manner  as  it 
would  have  vested  in.  Thomas.  If  Thomas  the  son  should  die 
before  the  age  of  twenty-one  years,  and  Dame  Mary  should  have 
no  other  son  by  Sir  Thomas  Stephens,  who  should  attain  his  age 

{a)  Stanley  v.  Leigh,  2  P.  Wins,  686.  (4)  Tit.-32,  c.  24. 
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of  twenty-one  years,  then  his  estate  will  go  over  to  Sarah  the 
daughter,  and  all  the  other  daughters  of  the  said  Dame  Mary  by 
Sir  Thomas,  as  tenants  in  common  in  tail ;  with  remainder  over 
to  Richard  Stephens,  the  testator's  brother,  in  fee.  But  in 
case  Thomas  the  son  should  die  before  the  age  of  twenty-one, 
and  Sarah  the  daughter  should  then  be  dead,  without  issue,  and 
there  should  be  no  other  son  of  Dame  Mary  who  should  attain 
the  age  of  twenty-one  years,  or  any  other  daughter  hereafter 
born  of  their  bodies,  then  the  estate  will  go  to  the  said  Sir 
Richard  Stephens,  by  virtue  of  the  last  remainder  to  him  in 
fee."  (a) 

22.  In  the  foregoing  cases,  it  is  observable,  that  wherever  a 
preceding  executory  limitation  carried  the  whole  interest,  a  sub- 
sequent limitation  was  not  considered  as  a  limitation  upon  the 
preceding,  and  to  take  effect  after  it,  but  as  an  alternative,  sub- 
stituted in  its  room,  and  to  take  effect  only  in  case  the  preceding 
one  should  fail,  and  never  take  effect  at  all :  and  where  a  pre- 
ceding executory  limitation  did  not  carry  the  whole  interest,  a 
subsequent  one  was  considered  either  as  becoming  vested  in  in- 
terest, as  a  remainder  expectant  on  the  preceding  estate,  as  soon 
as  that  took  effect,  or  else  as  taking  effect  in  possession  at  the 
time  limited  for  the  preceding  estate  to  vest,  in  case  that 
preceding  one  failed  of  taking  effect.  So  that  in  either  case  it 
follows,  that  if  the  preceding  limitation  was  not  too  remote  in 
its  creation,  the  subsequent  one  could  not  be  so,  being  to  take 
effect  at  the  limited  time  for  the  first,  or  else  not  at  all.  It  was 
therefore  necessary  to  distinguish  between  instances  of  this  kind, 
and  those  cases  wherein  either  the  preceding  limitation  is 
"not  executory,  but  vested,  or  there  is  no  preceding  limi-  *418 
tation  at  all ;  for  in  either  of  such  cases,  the  future  limi- 
tation cannot  be  merely  an  alternative,  but  is  absolutely  limited 
to  take  effect,  either  after  the  expiration  of  the  preceding  limita- 
tion, or  else,  if  there  be  no  preceding  limitation,  upon  the  hap- 
pening of  some  future  event ;  and  therefore,  if  the  expiration  of 
that  preceding  limitation  be  of  too  remote  a  nature,  the  future 
limitation  is  void  in  its  creation,  and  no  subsequent  accident  can 
make  it  good ;  because  it  is  not,  as  in  the  former  cases,  limited 
to  take  effect  or  fail  upon  the  event  of  a  contingency  which 

(a)  Ante,  u.  17,  s.  21.     [Forr.  228.] 
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must  be  determined,  one  way  or  other,  within  the  period  allowed 
by  law  for  the  vesting  of  an  executory  devise  ;  but  is  limited  ab- 
solutely to  take  effect  on  an  event  which  may  not  happen  within 
such  a  period,  (a) 

23.  Thus  although  in  the  case  of  a  devise  of  lands  in  fee  to 
the  first  son  of  A,  who  shall  attain  the  age  of  twenty-one,  and 
in  default  of  such  issue,  remainder  to  B,  in  fee  ;  such  a  limitation 
would  fail  or  take  effect  according  as  the  first  limitation  should 
vest  or  not :  yet,  if  a  devise  be  to  the  heirs  male  of  the  body  of 
C,  and  in  default  of  such  issue,  remainder  to  D,  in  tail ;  f  here  if 
we  suppose  the  first  limitation  void,  the  subsequent  one  is  an 
absolute  future  limitation,  to  take  effect  after  a  dying  without 
issue ;  and  therefore  though  no  heirs  male  of  the  body  of  C, 
should  ever  exist,  such  event  will  not  make  good  the  limitation 
to  D,  which  was  too  remote  in  its  creation,  and  could  not  be 
considered,  as  in  the  former  case,  merely  as  an  alternative  to  a 
preceding  limitation,  and  which  must  vest  at  the  time  limited 
for  that  preceding  one  to  vest,  or  else  not  at  all.  (b) 

24.  It  has  been  stated,  that  whenever  a  contingent  limitation 
is  preceded  by  a  freehold  capable  of  supporting  it,  it  is  construed 
a  contingent  remainder,  and  not  an  executory  devise.     But  it  is 
possible  that  the  freehold  so  limited  may,  by  a  subsequent  acci- 
dent, become  incapable  of  ever  taking  effect  at  all ;  as  by 

419  *  *  the  death  of  the  first  devisee  in  the  testator's  lifetime,  in 
which  case  the  subsequent  limitation,  if  the  contingency 
has  not  then  happened,  will  be  in  the  same  condition  at  the  tes-  ' 
tator's  death,  that  is,  at  the  time  when  the  will  is  to  take  effect, 
as  if  it  had  been  limited  without  a  preceding  freehold.  Now  in 
this  case  it  has  been  held,  that  where  such  subsequent  limitation 

(a)  Fearne,  Ex.  Dev.  522,  Ed.  8. 

(6)  Sabbarton  v.  Sabbarton,  Forrest,  215.     2  Burr.  878. 


[t  Upon  this  passage  Mr.  Butler  in  his  edition  of  Fearne's  C.  R.  makes  the  follow- 
ing observation  :  "  The  text  in  this  place  appears  to  be  imperfect.  The  devises  men- 
tioned by  Mr.  Fearne,  are  evidently  devises  of  real  estate  ;  and  a  devise  of  real  estate 
to  the  heirs  male  of  the  body  of  C,  is  good,  either  with  or  without  a  previous  devise 
to  C,  himself."  Probably  Mr.  Fearne  meant  to  propound  a  ease  where  without  any  de- 
vise to  C,  or  the  heirs  male  of  his  body,  there  was  a  devise  "  after  a  failure  of  heirs 
male  of  the  body  of  C,"  to  D,  in  tail.  Such  a  devise  over  has  been  shown  to  be  void  in 
the  former  part  of  this  work.  To  such  case  Mr.  Feame's  observations  in  this  place, 
evidently  apply.] 
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could  not  vest  at  the  testator's  death,  it  should  enure  as  an  execu- 
tory devise,  rather  than  fail  for  want  of  that  preceding  freehold, 
which  had  never  taken  effect,  (a) 

25.  Mr.  Hopkins  devised  his  real  estate  to  trustees  and  their 
heirs,  to  the  use  of  them  and  their  heirs,  in  trust  for  Samuel 
Hopkins  for  life  ;  and,  from  and  after  his  decease,  in  trust  for  the 
first  and  every  other  son  of  the  said  Samuel,  and  the  heirs  male 
of  the  body  of  every  such  son ;  and  for  want  of  such  issue,  in 
case  John  Hopkins,  (the  father  of  Samuel  Hopkins,)  should  have 
any  other  son  or  sons  of  his  body,  then  in  trust  for  all  and  every 
such  son  and  sons  respectively  and  successively,  for  their  re- 
spective lives,  with  the  like  remainders  to  their  several  sons,  with 
the  like  remainders  to  the  heirs  male  of  the  body  of  every  such 
son,  as  before  limited  to  the  issue  male  of  the  said  Samuel  Hop- 
kins ;  and  for  want  of  such  issue,  in  trust  for  the  first  and  every 
other  son  of  the  body  of  Sarah,  (the  said  John  Hopkins's  eldest 
daughter,)  lawfully  to  be  begotten,  with  like  remainders  to  the 
sons  of  John  Hopkins's  other  daughters ;  and  for  want  of  such 
issue,  then  in  trusf  for  the  first  and  every  other  son  of  his  cousin 
Ann  Dare,  lawfully  to  be  begotten,  with  like  remainders  to  the 
heirs  male  of  the  body  of  every  such  son  of  the  said  Ann  Dare  ; 
and  for  default  of  such  issue,  then  in  trust  for  his  own  right  heirs 
forever,  (b) 

Samuel  Hopkins  died  in  the  testator's  lifetime,  without  issue  ; 
and,  some  time  after,  the  testator  died..  Nor  had  John  Hopkins 
any  other  son,  nor  were  any  of  the  other  remainder-men  in  esse 
at  the  testator's  death,  except  a  son  of  Ann  Dare. 

Lord  Talbot.  —  "Two  questions  have  been  made  upon  this  ' 
will.     The  first  is,  whether  this  limitation  to  the  first  and  every 
other  son  of  John  Hopkins  can  now  take  effect  as  an  executory 
devise  ?     Or,  whether  it  shall  be  taken  as  a  contingent  remain- 
der, and,  consequently,  void  for  want  of  a  particular  estate  to 
support  it  by  reason  of  Samuel's  death  in  the  testator's  lifetime  ; 
and  that  John  Hopkins  had  no  son  in  esse  at  the  testator's 
death,  *  when  the  remainder  might  vest  ?     As  to  the  first,     *  420 
I  think  it  impossible  to  cite  any  authorities  in  point : 
none  have  been  cited.     It  seems  to  be  allowed,  that  if  things 

(a)  Fearne's  Ex.  Dev.  524.  Ed.  8, 

(b)  Hopkins  v.  Hopkins,  Forrest,  43.    [Butl.  note  271  (b)  to  Co.  Lit.  s,  3,  4.] 


514        Title  XXXVIII.    Devise.     Ch.  XX.  s.  25—26. 

had  stood  as  they  did  at  the  time  of  making  the  will,  the 
limitation  in  question  would  have  been  a  remainder,  by  reason 
of  Samuel's  estate,  which  would  have  supported  it.  So  is.  the 
case  of  Purefoy  v.  Rogers:  and  limitations  of  this  kind  are 
never  construed  to  be  executory  devises,  but  where  they  cannot 
take  effect  as  remainders,  (a)  So  on  the  other  hand,  it  is  like- 
wise clear,  that,  had  there  been  no  such  limitations  to  Samuel 
and  his  sons,  the  limitation  must  have  been  a  good  executory 
devise,  there  being  no  antecedent  estate  to  support  it ;  and,  con- 
sequently, not  able  to  enure  as  a  remainder ;  so  that  it  must  be 
the  intervening  accident  of  'Samuel's  death  in  the  testator's  life- 
time, upon  which  this  point  must  depend.  And,  as  to  that,  I 
am  of  opinion,  that  the  time  of  making  the  will  is  principally  to 
be  regarded,  in  respect  to  the  testator's  intent.  And  if,  in  this 
case,  we  consider  it  as  an  executory  devise,  the  intent  will  be 
served  in  case  John  Hopkins  has  a  second  son  :  but  if  it  is  taken 
as  a  remainder,  the  intent  plainly  appearing  that  a  second  son  of 
John  Hopkins  should  take,  is  quite  destroyed,  there  being  no 
precedent  estate  to  support  it  as  a  remainder*.  The  very  being 
of  executory  devises  shows  a  strong  inclination,  both  in  courts 
of  law  and  of  equity,  to  support  the  testator's  intent  as  far  as 
possible :  and  though  they  be  not  of  ancient  date,  yet  they  are 
of  the  same  nature  with  springing  uses,  which  are  as  old  as  uses 
themselves.  I  can  see  no  difference  between  this  case  and  the 
others  of  a  like  nature  that  have  been  adjudged ;  and  if  such  a 
construction  may  be  made  consistently  with  the  rules  of  law, 
and  agreeable  to  the  testator's  intent,  it  would  be  very  hard  not 
to  suffer  it  to  prevail.  In  Pay's  case,  had  the  testator  lived  to 
Michaelmas,  the  limitation  had  been  a  remainder.  And  if  a 
remainder  in  its  first  creation  does,  by  any  subsequent  accident, 
become  an  executory  devise,  why  should  it  not  be  good  here, 
upon  the  authority  of  that  case,  where,  by  the  testator's  death 
before  Michaelmas,  what  would  otherwise  have  been  a  remain- 
der, was  held  to  be  good  by  way  of  executory  devise.  I  think 
that,  in  this  case,  the  limitation  would  operate  as  an  executory 
devise,  if  it  was  of  a  legal  estate  ;  and  therefore  shall  do  so  as  a 

trust,  the  rules  being  the  same."  (b) 
421  *        *  26.  Soon  after  the  above  decree  was'  made,  John  Hop- 

<a)  Ante,  c.  18,  s.  8.  Ifi)  Ante,  a.  18. 
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kins  had  issue  William  Hopkins,  a  second  son  ;  upon  which  it 
"was  held,  that  the  executory  devise  having  thereby  once  vested, 
the  subsequent  limitations  thereupon  became  contingent  remain- 
ders. And  though  such  son  afterwards  died  before  the  subse- 
quent limitations  vested,  yet  were  they  not  destroyed  ;  because  it 
was  held  that  the  inheritance  vested  in  the  trustees  was  as  suffi- 
cient to  support  them,  as  if  there  had  been  estates  limited  for 
that  particular  purpose,  (a) 

27.  In  the  case  of  Stephens  v.  Stephens  it  was  held,  that  till 
the  estate  became  vested  in  some  one  of  the  testator's  grandsons, 
who  attained  twenty-one,  the  limitations  over,  to  the  daughters 
of  his  daughters,  must  have  been  executory  devises.  But  as 
soon  as  ever  the  estate  should  become  vested  in  a  son,  then 
those  subsequent  limitations  must  of  course  take  effect  as  vested 
remainders,  upon  the  preceding  estate  tail  in  such  son.  (b) 

28.  [In  a  recent  case  the  devise  was  to  the  testator's  daughter 
Elizabeth,  the  wife  of  "William  Harris,  for  life,  and  in  case  her 
husband  should  survive  her,  to  him  for  life,  and  after  the  death 
of  the  survivor  to  the  testator's  grandson  John  Harris,  son  of  his 
said  daughter,  his  heirs  and  assigns  forever ;  but  in  case  he 
should  die  before  the  testator's  daughter,  and  she  should  have  no 
other  child  living  at  her  death,  then  his  will  was  that  his  daugh- 
ter should  give  and  devise  the  said  premises  to  such  person  or 
persons  as  she  should  think  proper.  The  testator  died  in  Feb- 
ruary, 1763,  and  his  grandson  John,  the  following  April.  In 
January,  1766,  the  daughter  had  another  son  "William.  In  1770, 
her  husband  "William  Harris,  died :  and  in  Hilary  Term,  1773, 
Elizabeth  Harris,  who  was  the  testator's  heir,  having  married 
again,  concurred  with  her  husband  in  levying  a  fine  with  procla- 
mations. Upon  her  death  (a  widow)  "William  Harris,  the  lessor 
of  the  plaintiff,  her  son  and  heir,  entered  to  avoid  the  fine  :  the 
question  was,  whether  he  was  barred  by  the  fine;  which  de- 
pended upon  the  construction  of  the  devise,  "  that  in  case  John 
should  die  in  Elizabeth's  lifetime,  and  she  should  have  no  other 
child  living  at  her  decease,  she  should  devise  the  premises  to 
such  persons  as  she  should  think  proper ;  "  if  this  was  to  be  con-" 
strued  an  executory  devise,  at  the  time  the  fine  was  levied,  it 
would  not  be  barred,  but  if   a  contingent  remainder,  then  the 

(a)  1  Ves.  269.     1  Atk.  581.  (4)  Ante,  c.  17.    Brownsword  v.  Edwards,  ante,  §  6. 
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lessor  of  the  plaintiff  was  barred.  Mr.  Justice  Bailey,  in  de- 
422*  livering  *  an  elaborate  opinion,  cited  among  other  author- 
ities Stephens  v.  Stephens,  Forr.  228 ;  Fearne,  519 ;  Hop- 
kins v.  Hopkins,  ubi  sup.,  and  concluded  with  the  following 
observation  :  "  From  these  authorities  we  think  it  clear,  that  a 
change  of  circumstances  after  the  death  of  the  testator,  may  con- 
vert into  a  remainder,  what,  at  the  death  of  the  testator,  and 
without  such  change,  could  only  have  operated  by  way  of  ex- 
ecutory devise,  and  that  this  will  be  the  case  where  that  limita- 
tion which  alone  would  make  the  others  executory  devises,  is  be- 
come incapable  of  taking  effect ;  and  if  this  be  so,  this  case  is  clear. 
For  at  the  time  this  fine  was  levied,  the  only  vested  estate  was  in 
Elizabeth  the  testator's  daughter,  and  her  husband  in  her  right, 
and  the  only  other  interest  was  a  contingent  remainder  in  favor 
"of  any  child  or  children  she  should  leave  at  her  death,  and  that 
remainder  the  fine  destroyed.]  (a) 

29.  But  when  a  preceding  freehold  has  once  vested,  Mr.  Fearne 
says,  no  subsequent  accident  will  make  a  contingent  remainder 
enure  as  an  executory  devise.  This  being  a  direct  consequence 
of  the  rule  above  stated,  that  wherever  a  devise  maybe  construed 
a  contingent  remainder,  it  shall  never  be  considered  as  an  execu- 
tory devise.  (6) 

30.  It  has  been  held,  that  where  an  executory  devise  is  limited 
per  verba  de  prcesenti,  that  is,  where  the  devisee  is  mentioned^as 
a  person  inpresent  existence,  and  the  commencement  of  the  estate 
devised  is  not  expressly  deferred  to  a  future  period ;  there  the 
devisee  must  be  a  person  capable  at  the  death  of  the  devisor, 
otherwise  the  devise  will  be  void.  As  if  one  devise  immediately 
to  the  heir  of  J.  S.,  and  J.  S.  is  living  at  the  death  of  the  testa- 
tor; it  is  said  that  the  devise  shall  not  be  construed  an  executory 
devise,  and  therefore  must  be  void;  but  if  it  were  to  the  heir  of 
J.  S.,  after  the  death  of  J.  S.,  that  would  be  clearly  good  as  an 
executory  devise,  because  a  future  time  is  mentioned,  (c) 

31.  So,  it  has  been  said,  that  a  devise  to  the  first  son  of  A,  he 
having  no  son  at  the  time,  is  void ;  but  if  it  were  to  the  first  son 
of  A  when  he  shall  have  one,  it  will  be  good*.     Though  Lord 

(a)  [Doe  v.  Howell,  10  B.  &  Aid.  191.]  . 

(6)  Fearne,  Ex.  Dev.  526.  Ed.  8.    Ante,  c.  17,  $  11.    (Supra,  §  1,  note.) 

(c)  1  Salk.  226. 
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Ch.  J.  Bridgeman  said,  that  a  devise  to  J.  S.  for  fifteen  years, 
remainder  to  the  right  heirs  of  J.  D.,  is  not  good ;  but  that  a  de- 
vise to  one  for  fifteen  years,  remainder  to  the  first  son  of  J.  D.  is 
good ;  because  the  devisor  takes  notice  that  A  has  no  son,  and 
intends  a  future  act.  (a) 

*32.  It  has  been  already  stated,  that  a  devise  to  an  infant  *423 
in  ventre  matris  is  good ;  and  in  the  case  of  Gulliver  v. 
"Wickett,  the  Court  held,  that  the  limitation  to  the  child  of  which 
the  wife  was  supposed  to  be  ensient,  if  there  had  been  no  devise 
to  the  wife  for  life,  being  infuturo,  would  have  been  a  good  ex- 
ecutory devise,  (b) 

33.  In  the  case  of  Chapman  v.  Blisset,  Lord  Talbot  held,  that 
the  devise  to  the  unborn  children  of  the  testator's  grandson, 
though  made  per  verba  de prcesenti,  should  take  effect  as  an  exec- 
utory devise,  the  intention  being  clearly  future,  (c) 

34.  Mr.  Fearne  concludes  his  observations  on  this  subject  by 
saying,  that  whatever  force  is  to  be  allowed  to  the  distinction 
between  executory  limitations  per  verba  de  prcesenti  and  per  verba 
defuturo,  it  can  only  affect  those  cases  where  there  is  not  the 
least  circumstance  from  which  to  collect  the  testator's  contem- 
plation or  intention  of  any  thing  else  than  an  immediate  devise, 
to  take  effect  in  prcesenti.  (d) 

35.  Where  there  is  an  executory  devise  of  an  estate  of  inher- 
itance, and  the  freehold  is  not  in  the  mean  time  disposed  of,  it 
descends  to  the  heir  at  law  of  the  testator. 

36.  Thus  in  Pay's  case,  which  has  been  already  stated,  it  was 
held,  that  the  freehold  and  inheritance  of  the  lands  devised, 
descended  to  the  heir  at  law.  So  in  Clarke  v.  Smith,  the  estate 
was  held  to  have  descended  to  the  heir  of  the  testator,  and  con- 
tinued in  him  for  six  months,  (e) 

37.  In  the  case  of  Gore  v.  Gore,  Lord  Hardwicke  and  the 
other  Judges  of  the  Court  of  K.  B.,  to  whom  the  case  was  sec- 
ondly referred  by  the  Court  of  Chancery,  certified  that  the 
executory  devise  was  good,  "  and  that  the  freehold  of  the  said, 
manors,  on  the  death  of  the  devisor,  vested  in  his  heir  atlaw."(/),< 

(a)  Id.  229.    T.  Eaym.  83. 

(b)  Ante,  c.  18,  b.  4.    Ante,  s.  15. 

(c)  Doe  v.  Carleton,  1  Wils.  R.  225.     Harris  v.  Barnes,  i  Burr.  2157. 

(<2)  Fearne,  Ex.  Dev.  536,  Ed.  8.  (e)  Ante,  u.  18,  a.  2.    Idem. 

(f)  Ante,  o.  18,  ».  15.     [Doe  v.  Timins,  1  Bar.  &  Aid.  530.J 

vol.  in.  44 
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38.  Where  there  is  a  preceding  estate  limited,  within  an  exec- 
utory devise  over  of  the  real  estate,  the  intermediate  profits,  be- 
tween the  determination  of  the  first  estate,  and  the  vesting  of 
the  limitation  over,  will  go  to  the  heir  at  law,  if  not  otherwise 
disposed  of. 

39.  Thus,  in  the  case  of  Hopkins  v.  Hopkins,  it  was  decreed 
that  till  John  Hopkins  had  a  son,  the  rents  and  profits  should  go 
to  the  heir  at  law  of  the  testator ;  and  afterwards  a  son  being 

born  to  John  Hopkins,  upon  the  death  of  that  son,  it  was 
424*    decreed  *that  the  rents  and  profits  should  belong  to  the 

heir,  till  some  other  person  should  become  entitled  under 
the  limitations  in  the  will,  (a) 

40.  A  testator  devised  his  real  estate  to  trustees,  and  willed 
that  the  first  son  of  John  Stones,  when  he  came  to  twenty-one, 
should  have  it,  and  his  heirs  forever  ;  and  that  he  should  be  well 
educated.     John  Stones  had  no  son  when  the  testator  died,  (b) 

Lord  Hardwicke  said,  this  was  a  good  executory  devise  to  the 
first  son  of  John  Stones,  when  he  attained  twenty-one  ;  and  as 
to  the  rents  and  profits  in  the  mean  time,  where  there  was  an 
executory  devise,  whether  of  a  legal  or  trust  estate,  the  rents 
and  profits  went  to  the  heir  at  law  ;  because  the  legal  estate  in 
the  one  case,  or  the  trust  in  the  other,  descended  in  the  mean 
time  to  the  heir  at  law.  But  this  intermediate  interest,  or  benefit 
arising  to  the  heir  at  law,  would  determine  when  John  Stones 
had  a  son,  for  that  son's  education  must  come  out  of  the  rents 
and  profits,  (c)1 

41.  A  devise  of  all  the  rest  and  residue  of  the  real  estate  will 
however  pass,  as  well  the  profits  from  the  testator's  death  to  the 
time  of  the  estate's  vesting,  as  those  from  the  determination  of 
the  first  estate,  to  the  vesting  of  the  subsequent  one. 

42.  Thus,  in  the  case  of  Stephens  v.  Stephens,  it  was  deter- 

(a)  Ante,  s.  25.  (i)  Bullock  v.  Stone?,  2  Vez.  621. 

(c)  [Duffield  v.  Duffield,  1  Dow,  P.  C.  New  Ser.  268.     Phipps  v.  Williams,  5  Sim.  44.1 


i  Upon  a  devise  of  all  the  residue  of  his  estate  to  the  testator's  son,  when  he  should 
attain  the  age  of  twenty-three  years,  it  was  held,  that  the  heir  at  law,  in  the  intermediate 
time,  took  the  estate ;  that  the  rents  and  profits  would,  in  the  mean  time,  accumulate 
in  his  hands,  in  trust  for  the  devisee ;  but  that  the  Court  would,  in  a  proper  case, 
appoint  a  receiver.  Rogers  v.  Boss,  4  Johns.  Ch.  388  ;  and  see  Genevy  v.  Fitzgerald, 
Jac.  468. 
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mined,  with  the  advice  of  the  Judges,  that  the  intermediate 
profits  passed  to  Sir  R.  Stephens,  by  force  of  the  residuary 
devise,  as  an  interest  in  the  real  estate  not  otherwise  disposed 
of.  (a) 

43.  A  testator  devised  all  the  rest  and  residue  of  his  real  and 
personal  estate,-  of  what  nature  or  kind  soever,  to  such  child  or 
children  as  his  daughter  should  have,  (b) 

It  was  held,  that  the  profits,  from  the  testator's  death  to  the 
birth  of  a  child  of  his  daughter,  should  pass  under  this  devise,  (c) 

44.  It  was  formerly  held,  that  contingent  estates  in  freehold 
property,  were  not  devisable ;  but  it  has  been  already  stated,  that 
the  law  is  now  altered  in  that  respect ;  and  therefore  executory 
estates,  as  also  possibilities  accompanied  with  an  interest  which 
would  be  descendible  to  the  heir  of  the  object  of  them,  dying 
before  the  contingent  event  on  which  the  vesting  of  the  estate 
depended,  are  devisable,  (d) 

*45.  Executory  interests,  in  terms  for  years,  were  always  *425 
held  to  be  devisable. 

46.  A  person  possessed  of  a  term  for  years  in  lands  devised 
the  same,  after  his  wife's  death,  to  his  son.  The  son  made  his 
will,  and  thereby  gave  the  lands  devised  to  him  by  his  father's 
will  to  the  plaintiffs,  and  died  in  his  mother's  lifetime,  (e) 

The  Lord  Keeper  decreed  the  lands  to  be  enjoyed  by  the  plain- 
tiffs, according  to  the  will  of  the  son. 

47.  A  devised  a  term  for  years  to  B  for  life,  remainder  to  C, 
who,  in  the  lifetime  of  B,  disposed  of  this  remainder  by  will.  (/) 

It  was  decreed,  that  the  bequest  was  good  ;  and  amounted  to 
C's  declaring  by  his  will  that  his  executor  should  stand  possessed 
of  the  term,  in  trust  for  the  devisee. 

48.  At  common  law,  a  possibility  was  held  not  to  be  assign- 
able, although  in  certain  cases  it  might  be  released.  But  the 
Court  of  Chancery  has,  in  many  instances,  determined  that  a  pos- 
sibility of  a  term  for  years  is  assignable,  (g) 

49.  A  person  possessed  of  a  term  for  1000  years  bequeathed  it 
to  B  for  fifty  years,  if  he  should  so  long  live,  and  after  his  decease 

(a)  Ante,  o.  17,  s.  21. 

(b)  Rogers  v.  Gibson,  1  Vez.  485.    (Brailsford  v.  Heyward,  2  Desaus.  18.) 

(c)  Gale  e.  Gale,  2  Cox,  R.  136. 

(d)  Ante,  u.  3,  ss.  23,  24,  and  note.      [Seawen  v.  Blunt,  1  Ves.  294.] 

(e)  Veizy  v.  Pinwell,  Pollexf.  44.      {/)  Wind  v.  Jekyl,  1  P.  Wms.  572.     (g)  |3  T.  R.  93.1 
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to  C,  and  died.     C  assigned  it  to  D  during  the  life  of  B ;  and 
this  assignment  was  held  good,  (a) 

50.  A  person  devised  a  term  for  years  to  his  wife  for  life,  re- 
mainder to  his  son  and  daughter.  The  daughter  and  her  husband, 
in  the  lifetime  of  the  wife,  assigned  over  their  moiety,  and  after 
the  death  of  their  brother  they  assigned  over  the  other  moiety, 
the  mother  being  still  alive,  (b) 

This  assignment  was  established  by  the  Court  of  Chancery, 
and  also  by  the  House  of  Lords. 

51.  Executory  interests  or  possibilities  in  freehold  estates, 
may  be  passed  at  law  by  deed,  fine,  and  common  recovery,  by 
way  of  estoppel;   and   they  may   also   be   released  in  certain 

cases,  (c)  f 
426*  *52.  An  executory  interest,  whether  in  estates  of  inheri- 
tance, or  in  terms  for  years,  is  descendible  and  transmis- 
sible to  the  heirs  or  executors  of  the  devisee  thereof,  where  such 
devisee  dies  before  the  contingency  happens ;  and  if  not  disposed 
of  before,  will  vest  in  such  heirs  or  executors,  when  the  contin- 
gency happens. 

53.  A  testator  devised  to  A  and  his  heirs,  and  if  he  died  be- 
ta) Kimpland  v.  Courtney,  2  Freem.  250. 
(J)  Theobald  v.  Duffay,  2  P.  Wins.  608.      [9  Mod.  101.]      Vide  Wright  v.  Wright,  1  Vez. 
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released. 


(c)  Might  before  stat.  3  &  4  Will,  4,  c.  74,  be  passed  by  fine  or  recovery,  and  may  now  be 


[t  Now,  as  regards  lands  in  Ireland,  by  the  stat.  4  &  5  Will.  4,  c.  92,  s.  22,  persons 
not  being  expectant  heirs  (general  or  special)  are  empowered  to  dispose  of  contingent 
estates  and  interests  by  any  assurance,  whether  deed  or  will,  or  any  other  instrument 
'by  which  they  could  have  made  such  disposition  of  the  estate,  if  vested  in  possession. 
The  clause  effects  a  very  important  alteration  in  the  law  of  rpal  property  in  Ireland ; 
the  English  Act  3  &  4  W.  4,  c.  74,  has  no  such  clause.  The  act,  by  abolishing  fines 
and  recoveries,  took  away  the  remedy  by  estoppel,  which,  in  many  important  instances, 
was  effected  through  the  medium  of  those  modes  of  assurance ;  but  the  section  in  ques- 
tion gives  more  than  an  equivalent ;  for  before  the  act,  contingent  estates  could  not  be 
transferred  at  law  by  deed ;  and  by  fine  and  recovery  were  rather  bound  or  extinguished, 
by  estoppel,  than  conveyed  :  but  now,  by  virtue  of  this  provision,  the  owner  of  a  con- 
tingent or  executory  estate  or  interest,  may  convey  it  at  law,  and  not  as  heretofore 
merely  bind  it  in  equity,  by  contract.  Before  the  above  enactment,  only  those  contin- 
gent interests  could  be  devised  in  which  the  person  was  ascertained ;  Fearne,  C.  R.  370 ; 
1  Roe  v.  Jones,  1  H.  Bl.  30,  sup.  ch.  3,  s.  26 ;  and  not  where  the  person  was  not  ascer- 
tained. Doe  v.  Tomkinson,  2  M.  &  S.  165,  sup.  ch.  3,  note  to  s.  24.  But  the  clause 
in  question  authorizes  the  devise  of  both  classes  of  contingent  estates  and  interests.] 
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fore  twenty-one,  then  to  B  and  his  heirs.  A  died  before  twenty- 
one,  but  B  died  before  him.  The  question  was,  whether  B's 
heirs  should  take.  And  the  Court  clearly  held,  that  though 
B  died  in  the  lifetime  of  A,  yet  his  heirs  might  well  take 
under  the  executory  devise  ;  for  that  such  a  devise  was  not 
to  be  considered  as  a  mere  possibility,  but  as  an  interest  of 
the  same  nature  as  a  contingent  remainder,  and  consequently 
transmissible,  (a) 

54.  George  Paynter  devised  freehold  and  copyhold  messuages 
to  his  son  George  Paynter,  his  heirs  and  assigns  forever ;  but 
if  he  should  happen  to  die  before  he  attained  his  age  of  twenty- 
one  years,  leaving  no  issue  living  at  the  time  of  his '  death,  then 
he  devised  the  same  premises  to  his  mother  Catherine  Paynter, 
her  heirs  and  assigns  forever.  After  the  decease  of  the  testator, 
his  mother  Catherine  Paynter  died,  in  the  lifetime  of  George 
Paynter  the  son,  who  afterwards  died  under  age,  and  without 
issue.  (6) 

The  question  was,  whether  this  executory  devise  descended 
to  the  heir  of  Catherine  Paynter.     And  it  was  determined,  that 
the  lands  vested  in  the,  heir  at  law  of  Catherine  Paynter, 
upon  *the  happening  of  the  contingency,  viz.  upon  the     "427 
decease   of  George  Paynter  under  age,  and  without  is- 
sue, f 

55.  In  cases  of  contingent  or  executory  interests,  the  Court  of 
Chancery  will  interfere,  on  behalf  of  those  who  are  entitled  to 
such  interests,  to  prevent  malicious  and  unreasonable  waste  being 
committed  by  the  persons  in  possession. 

56.  Robinson  Lytton  devised  all  his  estates,  out  of  settlement, 
to  the  defendant,  his  only  son,  and  to  his  heirs  and  assigns  for- 
ever. And,  in  case  his  said  son  should  not  live  to  attain  the  age 
of  twenty-one  years,  leaving  no  issue  by  him  lawfully  begotten, 
then  and  in  such  case  he  gave  his  said  estate  to  his  first  and 
every  other  daughter  in  tail.  And  he  further  directed,  that  in 
case  his  said  son  should  attain  the  age  of  twenty-one,  his  estates 

(a)  Gurnel  v.  Wood,  8  Vin.  Ab.  112.    Willes,  R.  211. 

(b)  Goodright  v.  Searle,  2  Wils.  E.  29.    Scott  v.  Scott,  ante,  u.  8,     [Doe  v.  Hutton,  3  Bos. 
&  P.  643.] 

[t  This  case  has  been  confirmed  by  recent  judgments  of  the  Courts  of  C.  B.  and 
K.  B.    Goodtitle  v.  White,  2  N.  R.  383,  and  15  East,  174,— Note  to  former  edition.] 

44* 
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in  London,  Sussex,  &c.  should  be  sold  ;  and  the  moneys  arising 
from  such  sales  he  gave  to  all  his  daughters,  the  plaintiffs,  in 
equal  proportions,  as  an  addition  to  their  fortunes ;  and  in  case 
one  or  more  of  his  said  daughters  should  die,  then  her  share  to 
go  to  the  survivors,  (a) 

The  testator  died  in  1732,  and  the  defendant,  his  son,  being 
still  under  age,  and  going  to  cut  down  timber,  the  plaintiffs 
brought  their  bill  for  an  injunction  to  stay  the  defendant  from 
felling  timber,  as  contrary  to  their  father's  will,  who  intended 
them  the  whole  benefit  of  the  estates  in  question,  in  case  his  son 
should  attain  twenty-one. 

For  the  defendant  it  was  insisted,  that  by  the  express  words 
of  the  will  he  had  the  fee  in  him,  which  could  be  devested  only 
upon  a  contingency  that  might  never  happen;  and  that  the 
Court  would  not  restrain  a  person,  having  the  inheritance,  from 
committing  waste.  That  it  was  unreasonable  to  put  a  man  in  a 
worse  state,  with  regard  to  his  own  interest,  because  after  his  own 
interest  determined,  he  had  one  for  a  third  person,  and  cited 
Savil  v.  Savil. 

Lord  Hardwicke. — "  If  the  defendant  has  a  legal  right  to  cut 
down  timber,  and  there  be  no  equitable  circumstances  in  the  case, 
he  ought  not  to  be  restrained  from  the  exercise  of  this  right;  but 
if  there  be  any  such,  he  ought.  I  did  not  think  fit  to  deter- 
428  *  mine  the  matter  upon  a  petition,  but  thought  it  proper  *for 
a  bill.  As  to  the  testator's  intent,  he  never  meant  that 
his  son  should,  before  he  attained  twenty-one,  fell  all  the  timber 
on  these  estates,  which  were  devised  to  be  sold,  for  the  increas- 
ing his  daughter's  portions  ;  and  it  might  happen  that  the  value 
of  the  timber,  when  felled,  would  equal,  or  perhaps  exceed  that 
of  the  land  ;  and  his  meaning  must  have  been  to  give  it  of  the' 
same  value  it  was  at  his  death  ;  which  must  be  the  same 
timber  that  was  on  it  at  that  time.  Suppose  the  greatest  part  of 
this  estate  were  meadow  ground,  and  the  defendant  was  going 
to  plough  it,  by  which  he  would  greatly  increase  his  present 
profits,  but  reduce  the  value  of  the  land,  by  turning  it  into  arable ; 
would  not  the  Court  in  such  case  grant  an  injunction  ?  Certainly 
it  would.  The  testator  has  given  his  son  these  estates  only  for  a 
time,  during  which,  in  supposition  of  law,  no  waste  will  be  com- 

(a)  Robinson  v.  Lytton,  MSS.  Rep.  3  Atk.  209. 
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mitted  ;  that  is,  till  the  defendant  attains  twenty-one.  For  what 
guardian  could  cut  down  timber,  and  by  that  means  turn  part 
of  the  inheritance  into  personal  estate  ?  and  this  is  a  very  mate- 
rial circumstance  with  regard  to  the  testator's  intent.  The  next 
consideration  is,  what  are  the  words  of  this  will,  which,  putting 
the  two  clauses  together,  amount  to  a  gift  of  all  his  estates, 
which  he  had  power  over,  to  his  son  forever ;  and  that  in  case 
his  son  shall  attain  twenty-one,  then  that  the  estates  shall  be 
sold,  and  the  moneys  arising  therefrom  he  gives  to  his  daughters, 
by  way  of  augmentation  of  their  portions.  Upon  which  it  was 
said,  by  the  plaintiff's  counsel,  that  the  defendant  is  to  be  con- 
sidered as  a  trustee  of  the  inheritance,  for  the  benefit  of  his 
sisters ;  and  I  am  of  opinion  he  is  so,  taking  the  profits  to  his 
own  use  until  he  attains  twenty-one.  This  Court  has  gone 
greater  lengths  in  granting  injunctions  to  stay  waste  than  the 
courts  of  law  have  in  granting  prohibitions  against  waste ;  as 
where  there  has  been  an  interposing  estate  for  life,  remainder  in 
fee,  in  which  case  no  action  of  waste  lies,  during  the  continu- 
ance of  the  mesne  remainder.  1  Inst.  54.  And  injunctions  have 
been  granted  to  the  remainder-man,  notwithstanding  the  inter- 
posing estate  for  life.  So,  where  there  has  been  tenant  for  life, 
remainder  for  life,  without  impeachment  of  waste,  remainder  in 
fee,  the  Court  has  restrained  the  remainder-man  for  life,  during 
the  continuance  of  the  first  estate  for  life,  because  of  the  possi- 
bility of  his  dying  before  the  first  tenant  for  life.  The  like  in 
mortgages,  where  a  mortgagor  has  been  in  possession, 
the  *  Court  has  restrained  him  from  cutting  down  timber,  *429 
without  inquiring  whether  the  estate  itself  was  sufficient 
to  answer.  Now  this  is  much  stronger  in  the  case  of  a  trustee  ;. 
and  "here  it  is  the  same  as  if  he  had  said  '  I  give  this  estate  to 
my  son  and  his  heirs,  to  the  intent  he  may  receive  the  profits  till 
twenty-one ;  and  after  twenty-one,  then  to  be  sold  for  my  daugh- 
ters' portions.'  In  which  case  the  Court  would  certainly  have 
restrained  the  defendant,  (a) 

"  There  are  three  kinds  of  interest  taken  notice  of  in  this 
Court: — the  legal  estate  at  common  law ;  the  use,  which  now, 
by  27  Hen.  VIII.  draws  the  legal  estate  to  it ;  and  the  beneficial 
interest.     Now,  how  does  it  stand  upon  this  devise  ?     The  legal 

(a)  Tit.  3,  i>.  2.    Tit.  15,  c.  2. 
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interest  is  in  the  defendant ;  and  as  to  the  beneficial  interest,  that 
belongs  to  him  till  twenty-one,  and  then  the  whole  is  a  trust  for 
the  benefit  of  other  persons.  If  he  does  not  attain  twenty-one, 
and  leaves  no  issue,  the  estates  go  according  to  the  several 
remainders  limited  thereon  :  if  he  does,  they  are  to  be  sold  for 
augmentation  of  the  daughters'  fortunes.  It  would,  therefore, 
be  unreasonable  to  suffer  him  to  take  away  a  considerable  part 
of  the  value  of  estates  intended  for  daughters'  portions  :  nor  will 
the  Court  enter  into  the  value  of  these  portions,  nor  of  the  pro- 
portion they  bear  to  the  son's  estate ;  the  father  being  the  proper 
judge  of  the  division  of  his  property  in  his  family. 

"  Several  cases  have  been  put  upon  waste,  which  have  never 
been  determined  ;  only  the  Court  arguendo  has  said  it  would  do 
so  or  so.  As  that  of  an  infant  in  ventre  sa  mere,  where  the 
estate  descends  in  the  mean  time  to  the  next  heir.  It  has  been 
said  several  times  that  the  Court  would  grant  an  injunction  to 
restrain  the  heir  from  waste ;  and  I  should  certainly  do  it.  So, 
in  such  executory  devises  as  must  take  place  within  a  reasonable 
compass,  as  in  Gore  v.  Gore,  where  the  freehold  descends  in  the 
mean  time,  I  doubt  whether  such  an  heir  should  be  permitted  to 
commit  waste,  and  think  he  ought  to  be  restrained.  This  in- 
junction, therefore,  must  be  made  perpetual,  there  being  no  other 
way  to  preserve  the  benefit  which  the  testator  intended  his 
daughters,  but  without  costs  on  either  side."  (a) 

57.  It  was  determined  in  the  following  modern  case  after  very 
great  deliberation,  that  a  testator  might  direct  the  rents  and  profits 
of  an  estate  whereof  an  executory  devise  was  made,  to  accumu- 
late  till  the   time  when  such  estate  became  vested;   and 

430*     'that  the   doctrine  established  in   the   preceding   cases, 
respecting  the  period  within  which  they  must  vest,  was 
applicable  to  a  trust  of  accumulation. 

58.  Peter  Thellusson  being  seised  of  considerable  real  estates, 
and  of  a  very  large  personal  estate,  and  having  three  sons,  Peter 
Isaac  Thellusson,  George  Woodford  Thellusson,  and  Charles 
Thellusson,  devised  all  his  manors,  messuages,  lands,  tenements, 
and  hereditaments  to  trustees,  their  heirs  and  assigns  forever, 
upon  the  trusts  thereinafter  mentioned ;  and  as  to  the  residue 
of  his  personal  estate,  he  gave  and  bequeathed  the  same  to  the 

(a)  Ante,  c.  18,  s.  15. 
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same  trustees,  their  executors,  administrators,  and  assigns,  upon 
trust  that  they  should,  as  soon  as  conveniently  might  be  after 
his  decease,  invest  the  same  in  the  purchase  of  freehold  estates 
of  inheritance,  upon  the  trusts  thereinafter  mentioned.  And  he 
directed  that  his  trustees,  their  heirs  and  assigns,  should  stand 
seised  of  the  real  estate  devised  to  them,  and  of  the  estates 
directed  to  be  purchased,  upon  trust  to  receive  the  rents  and 
profits  of  them  during  the  natural  lives  of  his  sons  Peter  Isaac 
Thellusson,  George  Woodford  Thellusson,  and  Charles  Thellus- 
son,  and  his  grandson  John  Thellusson,  son  of  his  said  son  Peter 
Isaac  Thellusson,  and  of  such  other  sons  as  his  said  son  Peter 
Thellusson  then  had  or  might  have,  and  of  such  issue  as  his  said 
grandson  John  Thellusson  might  have,  and  of  such  issue  as  any 
other  son  of  his  said  son  Peter  Isaac  Thellusson  might  have,  and 
of  such  sons  as  his  said  sons  George  Woodford  Thellusson  and 
Charles  Thellusson  might  have,  and  of  such  issue  as  such  sons 
might  have,  as  should  be  living  at  the  time  of  his  decease,  or 
born  within  due  time  afterwards,  and  during  the  natural  lives 
and  life  of  the  survivors  and  survivor  of  the  several  persons 
aforesaid.  The  testator  then  directed,  that  his  trustees  should 
from  time  to  time  invest  the  money  to  arise  from  such  rents  and 
profits  in  such  purchases  as  he  had  therein  before  directed  to  be 
made  with  his  personal  estate  ;  and  that  they  should  from  time 
to  time  collect,  receive,  lay  out,  and  invest  the  rents  and  profits 
of  those  estates  in  the  same  manner.  And  he  directed  his  trus- 
tees from  time  to  time  to  cut  such  timber  on  the  estate  devised 
and  to  be  purchased,  as  should  be  fit  to  be  cut,  and  to  sell  the 
same ;  and  to  invest  the  money  arising  by  such  sales  in  such 
purchases  as  were  therein  before  directed  to  be  made ;  and  he 
empowered  the  trustees  to  make  leases,  and  generally  to 
act  in  'the  management  of  the  trust  estates,  as  if  they  *431 
were  their  own.  He  then  directed,  that  after  the  decease 
of  the  several  persons  during  whose  lives  the  rents  and  profits  of 
the  estates  devised  and  to  be  purchased  were  directed  to  accumu- 
late, an  equal  partition  should  be  made  by  the  trustees  of  the 
estates  ;  and  that  the  whole  thereof  should  be  divided  into  three 
lots  of  equal  value  ;  and  he  then  directed  the  manner  in  which 
those  lots  should  be  limited  ;  which,  as  to  the  first  of  the  lots,  is 
expressed  in  the  following  words :  —  a  I  do  hereby  direct  that  the 
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premises  contained  in  one  of  such  allotments,  shall  be  conveyed 
to  the  use  of  the  eldest  male  lineal  descendant  then  living  (and 
who  shall  be  entitled  to  the  first  choice  of  such  allotments)  of 
my  said  son  Peter  Isaac  Thellusson  in  tail  male,  with  remainder 
to  the  second,  third,  fourth,  and  all  and  every  other  male  lineal 
descendant  or  descendants  then  living  who  shall  be  incapable  of 
taking  as  heir  in  tail  male  of  any  of  the  persons  to  whom  a  prior 
estate  is  hereby  directed  to  be  limited,  of  my  said  son  Peter  Isaac 
Thellusson,  successively  in  tail  male  ;  with  remainders,  in  equal 
moieties,  to  the  eldest  and  every  other  male  lineal  descendant 
or  descendants  then  living  of  my  said  sons  George  Woodford 
Thellusson  and  Charles  Thellusson,  as  tenants  in  common  in 
tail  male,  in  the  same  manner  as  herein  before  directed  with 
respect  to  the  eldest  and  every  other  male  lineal  descendant  or 
descendants  of  my  said  son  Peter  Isaac  Thellusson,  with  cross 
remainders  between  or  among  such  male  lineal  descendants  as 
aforesaid  of  ray  said  sons  George  Woodford  Thellusson  and 
Charles  Thellusson,  in  tail  male ;  or  in  case  there  shall  be  but 
one  such  male  lineal  descendant,  then  to  such  one  in  tail  male, 
with  remainder  to  the  use  of  them  the  said  Matthew  Woodford, 
James  Stanley,  and  Emperor  John  Alexander  Woodford,  their 
heirs  and  assigns  forever,  upon  the  trusts,  and  to  and  for  the  in- 
tents and  purposes  herein  after  mentioned,  expressed,  and  de- 
clared of  and  concerning  the  same."  (a) 

He  then  directed  the  estates,  included  in  one  other  of  such 
allotments,  to  be  conveyed  to  the  use  of  the  eldest  male  lineal 
descendant  then  living  (and  who  was  to  have  the  second  choice 
of  such  allotments)  of  his  son  George  Woodford  Thellusson  in 
tail  male ;  with  similar  remainders  to  the  second,  third,  fourth, 
and  every  other  male  lineal  descendant  or  descendants  of  the 

said  George  Woodford  Thellusson  successively  in  tail 
432  *    male  ;  and  *  with  similar  remainders,  in  equal  moieties,  to 

the  eldest  and  every  other  male  lineal  descendant  or 
descendants  then  living  of  the  said  Peter  Isaac  Thellusson  and 
Charles  Thellusson,  as  tenants  in  common  in  tail  male,  with 
similar  cross  remainders  ;  and  with  the  ultimate  remainder  in  the 
same  manner,  to  the  use  of  the  trustees  in  fee-simple,  upon  the 
trusts  therein  after  mentioned. 

(a)  Thellusson  v.  Woodford,  i  Ves.  227. 
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He  then  directed  the  estates,  included  in  the  remaining  lot,  to 
be  conveyed  to  the  use  of  the  eldest  male  lineal  descendant  then 
living  of  his  said  son  Charles  Thellusson  in  tail  male,  with  sim- 
ilar remainders  to  the  second,  third,  fourth,  and  every  other  male 
lineal  descendant  or  descendants  then  living  of  his  said  son 
Charles  Thellusson,  successively  in  tail  mail ;  with  remainders, 
in  equal  moieties  to  the  eldest  and  every  other  male  lineal  de- 
scendant or  descendants  then  living  of  the  said  Peter  Isaac 
Thellusson  and  George  Woodford  Thellusson,  as  tenants  in  com- 
mon in  tail  male,  with  similar  cross  remainders  ;  and  with  the 
ultimate  remainder  in  the  same  manner  to  the  use  of  the  trus- 
tees in  fee  simple,  upon  the  trusts  therein  after  mentioned. 

And  he  directed,  that  the  trustees,  their  heirs  or  assigns, 
should  stand  and  be  seised  of  the  estates  by  him  devised  and  so 
to  be  purchased  as  aforesaid,  upon  failure  of  male  lineal  descend- 
ants of  his  said  sons  Peter  Isaac  Thellusson,  George  Woodford 
Thellusson,  and  Charles  Thellusson  as  aforesaid,  in  trust  to  sell 
all  the  said  estates,  and  to  pay  the  money  to  arise  from  the  said 
sales  unto  his  Majesty,  his  heirs  and  successors,  kings  and 
queens  of  England,  to  be  applied  to  the  use  of  the  sinking  fund, 
in  such  manner  as  should  be  directed  by  act  of  Parliament. 

The  testator  died  in  1797,  leaving  his  said  three  sons;  the 
eldest  of  whom  had  then  three  sons  and  two  daughters ;  the 
second  two  daughters,  and  the  third  one  son ;  and  the  wife  of 
the  eldest  son  was  then  with  child,  and  was  soon  after  delivered 
of  twin  sons. 

Some  time  after  the  decease  of  the  said  Peter  Thellusson,  two 
suits  were  instituted  in  Chancery,  respecting  his  will ;  one  of 
them  was  upon  a  bill,  filed  by  his  widow  and  children  against 
the  acting  trustees  and  executors  of  his  will,  and  against  the 
two  sons  of  the  said  Peter  Isaac  Thellusson,  born  after  the  testa- 
tor's decease,  and  also  against  his  Majesty's  Attorney- 
General,  *  praying  to  have  the  trusts  of  the  will  declared  *  433 
void,  and  the  real  estate  conveyed  to  the  said  Peter  Isaac 
Thellusson,  as  heir  at  .law  of  the  testator,  and  the  personal  estate 
divided  among  the  plaintiffs,  according  to  the  Statutes  of  Distri- 
bution. The  other  of  the  suits  was  instituted  upon  a  bill  filed 
by  the  acting  trustees  and  executors  of  the  will  of  the  said  Peter 
Thellusson,  against  all  the  other  persons,  who  were  parties  to  the 
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first  suit,  praying  to  have  the  trusts  of  the  will  established  and 
carried  into  execution,  and  the  necessary  directions  to  be  given 
for  that  purpose.  Both  the  original  cause,  and  the  cross  cause, 
came  on  before  Lord  Loughborough,  in  Lincoln's  Inn  Hall,  in 
December,  1798,  assisted  by  the  Master  of  the  Rolls,  ( Sir  R.  P. 
Arden,)  Mr.  Justice  Buller,  and  Mr.  Justice  Lawrence,  and  was 
argued  at  great  length,  f  And  on  the  19th  of  February  follow- 
ing, he  pronounced  his  decree  in  both  causes,  and  thereby  dis- 
missed the  bill  in  the  original  cause,  so  far  as  it  prayed  that  the 
limitations  and  dispositions  contained  in  the  will  of  the  said 
Peter  Thellusson  of  and  concerning  his  real  estates,  and  the 
general  residue  of  the  personal  estate,  and  the  rents,  issues,  and 
profits  of  such  estates,  and  concerning  the  estates  directed  to  be 
purchased,  and  the  rents  and  profits  thereof,  and  the  trusts  there- 
of, might  be  declared  void  ;  and  declared  in  the  cross  cause,  that 
the  will  ought  to  be  established,  and  the  trusts  of  it  performed 
and  carried  into  execution  ;  and  declared  the  devises  and  limita- 
tions of  the  estates  contained  in  the.  will  to  be  good  and  valid  in 
the  law,  and  gave  directions  accordingly. 

From  this  decree,  the  three  sons  of  Mr.  Thellusson,  the  testa- 
tor, appealed  to  the  House  of  Lords  :  (a)  and  on  their  behalf  it 
was  contended,  that  the  trust  attempted  to  be  created  by  Mr. 
Thellusson's  will,  being  of  the  class  of  executory  trusts  created 
by  will,  must  depend  for  its  validity  on  its  being  instituted  for 
those  purposes,  and  limited  within  those  boundaries,  which  the 
law  prescribes  for  trusts  of  that  description ;  but  it  was  neither 
instituted  for  those  purposes,  nor  limited  within  those  boun- 
daries. 

I.  It  was  not  instituted  for  the  purpose  which  the  law  pre- 
scribes for  those  trusts.  The  nature  of  it  was,  to  create  an 
equitable  estate  of  inheritance  commencing  at  a  future  time, 
without  limiting  an  intermediate  equitable  estate  com- 
434*  mensurate  "with  the  interval.  By  the  old  law,  limita- 
tions of  this  kind  were  illegal.  For  the  purposes  of 
enabling  parties  to  provide  for  those  reasonable  occasions    of 

(a)  [11  Vos.  112.] 


[t  Mr.  Hargrave's  argument  has  been  published  by  himself,  to  which  the  reader  is 
therefore  referred. — Note  to  former  edition.} 
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families  which  could  not  be  provided  for,  except  by  allowing 
future  estates  of  freehold  to  be  limited  without  a  limitation  of 
such  a  previous  intermediate  estate,  they  were  first  admitted 
into  wills  :  and  afterwards,  when  uses  were  introduced,  the  uses 
raised  by  them  were  admitted  among  those,  which,  on  account  of 
the  fairness  and  utility  of  their  object,  courts  of  equity  thought 
binding  on-  the  consciences  of  trustees',  and  the  performance  of 
which  they  would,  on  that  ground,  compel  by  a  subpoena.  Thus, 
the  circumstance  of  their  being  created  for  the  meritorious  pur- 
pose of  providing  for  the  reasonable  occasions  of  families,  was 
the  ground  on  which  the  uses,  raised  by  these  limitations,  were 
admitted  among  those  which  courts  of  equity  would  execute ; 
and,  of  course,  when  they  were  not  created  for  a  purpose  of  that 
nature,  the  ground  for  the  interference  of  courts  of  equity  did  not 
arise.  In  the  present  case  there  was  no  such  ground.  Mr.  Thel- 
lusson's  will  was  morally  vicious,  as  it  was  a  contrivance  of  a 
parent  to  exclude  every  one  of  his  children  from  the  enjoyment, 
even  of  the  produce  of  his  property,  during  almost  a  century ;  and 
it  was  politically  injurious,  as,  during  the  whole  of  that  period, 
it  made  an  immense  property  unproductive,  both  to  individuals 
and  the  community  at  large ;  and  by  the  time  when  the  accumu- 
lation shall  end,  it  will  have  created  a  fund,  the  revenue  of  which 
would  be  greater  than  the  civil  list,  and  would  therefore  give  its 
possessor  the  means  of  disturbing  the  whole  economy  of  the 
country.  The  probable  amount  of  the  accumulated  fund,  in  the 
events  which  happened,  was  stated  in  the  appellant's  bill,  and 
admitted  in  the  answer,  to  be  ,£19,000,000  ;  and,  in  case  any  of 
the  persons  answering  the  description  of  heir  male,  when  the 
period  of  suspense  ended,  should  be  a  minor,  and  his  minority 
should  continue  ten  years,  it  would  increase  the  amount  of  that 
third  to  the  sum  of  £10,802,373 ;  so  that  if  the  whole  property 
should  centre  in  one  person,  and  that  person  should  have  a 
minority  of  ten  years  after  the  end  of  the  period  of  suspense,  (a 
circumstance  by  no  means  improbable,  particularly  as  Mr.  George 
"Woodford  Thellusson  had  been  long  married  and  had  no  son,) 
the  whole  accumulated  fund  would  amount  to  £32,407,120. 

II.  The  trust  was  not  confined  within  that  boundary 
which  *  the  law  prescribes  for  trusts  of  this  description,    *  435 
even  though  it  should  be   admitted  that  all  the  lives, 

vol.  in.  45 
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during  which  the  accumulation  was  to  be  carried  on,  were  in 
existence  at  the  time  of  Mr.  Thellusson's  decease,  as  one  circum- 
stance, which  materially  affected  the  period  of  suspense,  and 
which  entered  into  every  case  in  which  the  suspense  of  property 
had  been  held  legal,  did  not  enter  into  the  present  case. 

In  examining  the  cases  decided  on  limitations  of  this  kind,  it 
would  appear,  that  in  every  one  of  them,  all  the  lives  during 
which  the  suspense  was  directed  to  be  carried  on,  were  evidently 
the  lives  of  persons  immediately  connected  with,  or  immediately 
leading  to,  the  person  with  whom,  under  the  trust  first  limited  to 
take  effect  at  the  end  of  the  suspense,  the  property  was  to  vest. 
Thus,  (to  instance  two  cases  in  which  the  accumulation  was 
supposed  to  have  been  furthest  carried  on,)  in  that  on  Lady  Den- 
nison's  will,  (a)  Miss  Midgley,  during  whose  life  the  property 
might  be  in  suspense,  was  the  mother  of  the  second  son  to  whom 
the  property  was  devised.  And  in  Long  v.  Blackall,  (b)  the  tes- 
tator's posthumous  son  was  immediate  ancestor  to  the  heir  in 
whom  the  property  was  directed  to  vest ;  but,  in  the  present 
case,  not  one  of  the  first  lives  had  an  immediate  connection  with, 
or  immediately  led  to,  the  person  benefited.  In  the  sense  here 
spoken  of,  the  life  of  any  stranger  was  equally  connected  with 
and  would  equally  lead  to  "  the  respective  male  descendant  of 
the  testator's  son,"  as  the  lives  assigned  by  him  for  the  period  of 
suspense.  A  material  difference,  therefore,  in  a  point  considera- 
bly influencing  the  purpose  and  boundary  of  the  suspense,  ex- 
isted between  the  present  and  all  the  decided  cases. 

I'll.  The  use  made  by  Mr.  Thellusson  of  the  rule  allowing  a 
suspense  of  property  to  be  carried  on  for  any  number  of  lives  in 
being,  was  a  fraud  on  the  rule.  It  was  a  maxim  of  law,  which 
admitted  of  no  exception,  that  nothing  should  be  effected  by 
indirect  means  which  could  not  be  done  in  a  direct  manner.  Now 
a  possible  suspense  of  property  for  twenty-five  years  was  held  to 
be  void  in  Sir  John  Lade's  case  ;  (c)  and,  in  the  late  case  of  Proc- 
tor v.  the  Bishop  of  Bath  and  Wells,  (d)  the  Court  of  Common 
Pleas  unanimously  decided  against  the  legality  of  a  possible  sus- 
pense of  property  for  twenty-four  years.  Where  property  was 
suspended  through  the  medium  of  lives,  if  the  lives  were  those 

(a)  In  the  Register's  Book,  under  the  title  of  Harrison  v.  Harrison,  21st  July,  1786. 

(6)  7  Term  R.  100.  (c)  Lade  v.  Holford,  Amb.  479.    3  Burr.  1416. , 

(rf)  Proctor  v.  Ep.  Bath  and  Wells,  2  H,  Black.  358. 
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of  persons  connected  with  the  ultimate  owner,  the  persons 
whose  *  lives  formed  the  period  of  suspense,  would  gener-  *436 
ally  be  the  parents  of  the  party  ultimately  benefited,  and 
would  not  therefore  be  more  than  one  or  two  lives  at  the  utmost. 
Now  the  probable  duration  of  one  or  two  such  lives  falls  short 
of  twenty-one  years ;  but,  if  an  unlimited  number  of  lives  were 
taken,  they  would  reach  a  century.  It  was  observable,  that  the 
probable  duration  of  the  lives  assumed  by  Mr.  Thellusson  reached 
seventy  years.  Thus,  therefore,  if  the  rule  were  taken  to  extend 
to  any  number  of  lives,  it  would  follow,  that  though,  where  a 
number  of  years  directly  constituted  the  term  of  suspense,  prop- 
erty could  not  be  prevented  from  vesting  absolutely  during  twenty- 
five  years,  according  to  the  determination  in  Sir  John  Lade's  case, 
or  during  twenty-four  years,  according  to  the  case  of  Proctor  v. 
The  Bishop  of  Bath  and  Wells  ;  yet,  by  assigning  for  the  period 
of  suspense  a  number  of  lives,  whose  average  duration  would  be 
equal  to  a  given  number  of  years,  and  thus  indirectly  making 
years,  not  lives,  to  constitute  the  period  of  suspense,  property 
might  be  suspended  for  a  whole  century ;  and  the  present  would 
be  cited,  on  future  occasions,  as  a  case  in  point  for  extending 
the  period  of  suspense  to  seventy  years.  Thus,  Mr.  Thellusson's 
will  was  a  fraud  on  the  rule.  When,  in  the  Duke  of  Norfolk's 
case,  (a)  Lord  Nottingham  pronounced  for  the  legality  of  an 
executory  limitation,  which  kept  the  absolute  ownership  of  a 
term  for  years  in  suspense  for  one  whole  life,  and  thereby  ex- 
tended the  period  allowed  for  the  suspense  of  a  term  beyond 
what  had  been  settled  for  it  in  the  preceding  case  of  Child  v. 
Baylie,  (b)  the  possibility  of  the  abuse  of  that  extension  of  exec- 
utory limitation  was  strongly  pressed  upon  him :  and  he  answered 
it  in  these  remarkable  words :  "  It  has  been  urged  at  the  bar, 
Where  will  you  stop,  if  you  do  not  stop  at  Child  v.  Baylie's 
case  ?  I  answer,  I  will  stop  everywhere,  where  any  incon- 
venience appears ;  nowhere  before.  It  is  not  yet  resolved  what 
are  the  utmost  bounds  of  limiting  a  contingent  fee  upon  a  fee ; 
and  it  is  not  necessary  to  declare  what  are  the  utmost  bounds 
to  a  springing' trust  of  a  term :  whenever  the  bounds  of  reason 
or  convenience  are  exceeded,  the  law  will  be  quickly  known." 


(a)  Duke  of  Norfolk's  ease,  3  Ch.  Ca.  1, 14.     2  Eep.  in  Cha.  229.      2  Free.  72.      80  Pal. 
223,  and  Ld.  Nottingham's  MSS.  Eep.  in  Mr.  Hargrave's  possession. 
(J)  Cro.  Jac.  459.      1  Roll.  Ab.  611.     Palm.  48,  333. 


532  Title  XXXVIII.    Devise.     Cli.  XX.  s.  58. 

The  use  made  by  Mr.  Thellusson  of  the  will  is,  both  in  a  private 
and  public  view,  unreasonable  and  inconvenient ;  and  it  is 
437*  still  more  objectionable,  as,  by  carrying  on  indirectly  *an 
accumulation  for  seventy  years,  which  directly  could  not 
be  carried  on  for  one  third  of  such  a  number  of  years,  it  was  a 
fraud  upon  the  rule  itself.  Thus,  therefore,  the  time  pointed  at 
by  Lord  Nottingham  was  come ;  and  it  was  necessary  that  it 
should  be  known,  that  the  rule  was  to  be  understood  with  this 
limitation,  that  whenever,  from  the  number  and  quality  of  the 
lives  chosen,  it  is  evident  that  accumulation,  and  not  a  family 
purpose,  was  the  object  of  the  trust,  the  bounds  of  the  reason 
and  convenience  of  the  rule  were  exceeded,  and  a  fraud  has 
been  practised  on  the  rule.  It  was  objected  to  this  conclusion, 
that  any  inquiry  into  the  reasonableness,  convenience,  or  fair- 
ness of  the  use  made  of  the  rule,  must  lead  to  uncertainty,  and 
to  an  exercise  of  discretion  which  the  Bench  has  always  dis- 
claimed :  but  this  did  not  always  follow.  As  much  uncertainty, 
and  as  great  an  exercise  of  discretion,  attends  all  decisions  upon 
unconscionable  contracts,  as  will  attend  decisions  on  the  reason- 
ableness, convenience,  and  fairness  of  the  use  made  of  the  rule 
in  question.  A  contract  might  be  objectionable  for  its  unrea- 
sonableness and  unfairness,  without  being  objectionable  on  the 
ground  of  either  to  such  a  degree  as  will  induce  a  court  of 
equity  to  rescind  it ;  but  still  there  is  a  degree  in  which  equity 
will  interfere.  "  To  set  aside  a  conveyance,  there  must,"  as 
Lord  Thurlow  said,  in  the  case  of  Gwynne  v.  Heaton,  (a)  "  be 
an  inequality  so  strong  and  so  complete,  that  it  must  be  impos- 
sible to  state  it  to  a  man  of  common  sense,  without  producing 
an  exclamation  of  the  inequality  of  it."  So,  in  respect  to  the 
rule  in  question,  it  may  be  much  abused,  without  a  court's  be- 
•  ing  justified  in  taking  notice  of  the  abuse :  but  when  the  abuse 
is  so  strong,  gross,  and  complete,  that  every  man  of  common 
sense,  to  whom  it  was  stated,  must  exclaim  against  it,  the  case 
supposed  by  Lord  Nottingham  was  come,  and  equity  would 
interfere  to  set  it  aside.  That  the  rule  had  been  strongly,  grossly, 
and  completely  abused  in  the  present  case,  appeared  not  to  be 
doubted. 

IV.  The  trust  was  not  limited  within  those  boundaries  which 
the  law  requires  for  trusts  of  this  description,  because  the  will 

(a)  1  Bro.  Cha.  Ca.  1. 
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attempts  to  protract  the  accumulation  during  the  lives  of  per- 
sons unborn  at  the  time  of  the  testator's  decease ;  the  testator 
having  selected  for  that  purpose,  the  lives  of  such  per- 
sons as  *  might  not  be  born  "  till  within  due  time  after     *  438 
his  decease;"  and  the  persons  thus  described  could  not* 
be  considered  as  persons  actually  born  in  his  lifetime. 

It  was  true,  that  for  some  purposes,  as  at  the  common  law,  to 
take  by  descent,  and  by  the  10  &  11  "W.  III.  c.  16,  to  take  by  way 
of  remainder,  a  child,  who  is  in  ventre  sa  mere,  when  the  estate 
designed  for  him  would  devolve  upon  him  if  he  were  born,  be- 
comes entitled  to  it  after  he  is  born,  and  may  then  enter  upon 
it,  and  devest  it  from  the  first  taker.  But  his  title  to  enter  upon 
the  estate,  after  his  birth,  was  not  a  consequence  of  his  supposed 
existence  during  the  time  he  was  in  ventre  sa  mere  :  but  because, 
in  the  case  of  his  taking  by  descent,  the  law,  at  the  instant  of 
his  birth,  invests  him,  though  a  posthumous  child,  with  the  char-* 
acter  of  heir,  and,  consequently,  with  all  the  rights  of  heirship ; 
and  because,  when  he  claims  by  way  of  remainder,  it  is  expressly 
provided  by  the  10  &  11  W.  III.  c.  16,  that  the  remainder  shall 
vest  in  him  upon  his  birth.  If  the  law  considered  him  to  exist 
before  his  birth,  the  freehold,  during  the  time  of  his  being  in 
ventre  sa  mere,  would  be  vested  in  him  in  the  eye  of  the  law, 
and  for  the  purposes  of  law  ;  but  that  clearly  was  not  the  case. 
For  while  he  was  in  ventre  sa  mere,  the  law  vested  the  freehold 
in  the  intermediate  taker  as  heir,  with  every  right  and  burthen 
of  heirship ;  so  that,  after  the  birth  of  the  nearer  heir,  he  even 
retained  the  profits  of  the  estates  against  him.  That  class, 
therefore,  of  lives,  which  was  now  the  subject  of  observation, 
neither  had  nor  could  have  an  existence,  either  in  fact  or  law,  in 
the  time  of  Mr.  Thellusson.  It  followed  that,  by  the  admission 
of  them  into  the  term  of  suspense,  the  ground  prescribed  by 
law  for  the  suspense  of  real  property  had  been  exceeded.  No 
cases,  the  subject  of  which  was  real  property,  could  be  men- 
tioned, in  which  a  child  in  ventre  sa  mere  had  been  held 
to  be  in  existence  for  any  purpose,  except  to  limit  the  estate 
of  the  first  devisee,  or  for  the  child  himself,  being  the  substi- 
tuted devisee.  In  Bennett  v.  Honeywood,  (a)  Lord  Bathurst  de- 
clared that  the  Court  had  never  construed  a  child  in  ventre  sa 

(a)  Amb.  708,  712. 
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mere  to  be  actually  born  at  the  time  of  the  death  of  the  testa- 
tor, except  in  a  .case  of  devise  to  the  children.  Cases  upon 
trusts  of  personal  estates  were  not  applicable  to  cases  of  the 
present  description,  arising  on  devises  of  real  estates  :  for  though 
.rules  of  law,  which  require  that  an  estate  of  freehold 
439  *  *  should  be  actually  vested  in  some  person,  and  there- 
fore deny  a  legal  existence  to  a  child  in  ventre  sa  mere* 
even  for  his  own  benefit,  were  in  nowise  applicable  to  trusts  of 
personal  estate.  The  case  of  Long  v.  Blackall  was  the  only 
case  where  the  lawfulness  of  making  a  child  in  ventre  sa  mere, 
a  life,  for  the  purpose  of  suspense,  seemed  to  have  been  admit- 
ted :  but  that  was  a  case  of  personal  estate.  Now,  as  there  was 
no  law  which  denied  a  legal  existence  to  a  child  in  ventre  sa 
mere,  where  personal  estate  was  concerned,  there  seemed  (espec- 
ially where,  as  in  Long  v.  Blackall,  it  gave  effect  to  -a  provision 
.made  by  a  parent  for  a  child)  that  there  was  strong  ground  to 
contend  that  a  child  in  ventre  sa  mere  should,  in  the  eye  of  the 
law,  be  supposed  to  exist  for  his  own  benefit,  and  that  there 
should  be  a  strong  disposition  in  the  courts  to  favor  such  an  argu- 
ment ;  but,  in  the  present  case,  from  the  mere  impossibility  of 
supposing  the  freehold  to  be  in  the  child  while  in  ventre  sa  mere, 
the  argument  was  wholly  inadmissible. 

Admitting,  however,  that  the  lives  in  question  were,  for  some 
purposes  of  law,  in  existence  in  the  lifetime  of  Mr.  Thellusson, 
they  certainly  were  not  in  existence  for  the  use  he  made  of  them. 
In  the  cases  where  the  nine  months  have  been  mentioned,  as  a 
period  allowed  for  protracting  the  suspense  of  property,  it  was 
'generally  added  that  the  nine  months  were  allowed,  for  the  sake 
of  the  child  intended  to  be  benefited  by  the  protraction ;  but  a 
single  instance  could  not  be  produced  where  the  nine  months 
have  been  added  for  any  other  purpose ;  and  perhaps  an  instance 
could  not  be  brought  where  the  courts  have  had  occasion  to  men- 
tion the  nine  months,  without  adding  at  the  same  time  that  they 
were  allowed  merely  for  the  benefit  of  the  posthumous  child. 
Then  how  does  the  argument  stand  ?  A  posthumous  child  is,  in 
'  fact,  unborn  at  the  testator's  decease ;  the  law  allows  that,  when 
after  his  birth  he  answers  the  character  of  heir  taking  by  descent, 
and  also  that  in  some  cases  especially  provided  for  by  act  of  Par- 
liament, his  being  in  ventre  sa  mere  shall  not  deprive  him  of  an 
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estate,  to  which,  if  actually  born  at  the  time  of  its  devolution, 
he  would  have  been  entitled.  To  argue  from  this,  that  for  all 
purposes,  and  particularly  for  the  purposes  which,  as  in  the  pres- 
ent, case,  operate  to  their  prejudice,  posthumous  children  should 
in  the  supposition  of  law,  be  thought  in  existence,  was  unjusti- 
fiable. 

*  V.  In  other  respects,  the  suspense  evidently  extended    *  440 
beyond  the  lives  of  persons  in  being  at  the   testator's 
decease. 

The  classes  of  lives  are  described  by  the  testator  in  the  follow- 
ing words :  — 

(I.)  "  During  the  natural  lives  of  my  sons  Peter  Isaac  Thel- 
lusson,  George  Woodford  Thellusson,  and  Charles  Thellusson." 

(II.)  "  And  of  my  grandson  John  Thellusson,  son  of  my  said 
son  Peter  Isaac  Thellusson." 

(III.)  "  And  of  such  other  sons  as  my  said  son  Peter  Isaac  Thel- 
lusson now  has  or  may  have." 

(IV.)  "  And  of  such  issue  as  my  grandson  John  Thellusson, 
son  of  my  said  son  Peter  Isaac  Thellusson  may  have." 

(V.)  "  And  of  such  issue  as  any  other  song  of  my  said  son 
Peter  Isaac  Thellusson  may  have." 

(VI.)  "  And  of  such  sons  as  my  said  sons  George  "Woodford 
Thellusson  and  Charles  Thellusson  may  have." 

(VII.)  "  And  of  such  issue  as  such  sons  may  have,  as  shall 
be  living  at  the  time  of  my  decease,  or  born  in  due  time  after- 
wards." 

The  question  was,  whether  all  the  lives  mentioned  in  this  part 
of  the  will  must  necessarily  have  been  in  existence  in  the  lifetime 
of  the  testator,  or  whether  some  of  them  might  come  into  exist- 
ence after  his  decease  ?  On  the  last  supposition,  the  devise  was 
evidenliy  too  remote.  Now,  unless  the  words  in  the  third, 
fourth,  fifth,  sixth,  and  seventh  members  of  the  sentence,  were 
restrained  by  the  qualifying  words,  "  as  shall  be  living  at  the 
time  of  my  decease,  or  bom  within  due  time  afterwards"  which 
were  introduced  at  the  end  of  the  last  member  of  the  sentence, 
they  manifestly  extended  to  persons  who  might  be  born  after  Mr. 
Thellusson's  decease.  But  the  qualifying  words  could  not,  upon 
any  principle,  either  of  grammatical  or  legal  construction,  apply 
to  them.     In  common  sense,  by  every  rule  of  grammar,  and  ac- 
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cording  to  every  principle  and  precedent  of  legal  construction, 
words  of  relation  are  always  exclusively  referred  to  the  next  im- 
mediate antecedent ;  unless  such  exclusive  reference  embarrasses 
the  sentence.  But,  in  the  present  case,  the  sentence  will  not 
only  be  embarrassed,  by  confining  the  reference  in  the  last 
member  of  the  sentence  to  the  next  immediate  antecedent  in 
that  sentence,  but  the  sentence  will  be  embarrassed  in  an  ex- 
treme degree,  by  extending  the  reference  to  any  prior 
441  *  member  of  it.  It  *  will  not  be  embarrassed  by  confining 
the  reference  to  the  last  antecedent  in  the  last  member  of 
the  sentence,  for  every  member  of  the  sentence  will  then  be 
complete  in  itself;  every  member  will  have  its  word  of  relation,  and 
an  antecedent  word",  to  which  it  explicitly  refers :  but  it  will  be 
embarrassed  in  an  extreme  degree,  by  extending  the  reference  to 
the  prior  members  of  the  sentence.  The  restrictive  words  could 
not  be  applied  to  the  first  or  second  members  of  the  sentence, 
without  making  them  absolute  nonsense :  this  alone  leads  to  the 
conclusion,  that  they  were  not  to  be  referred  to  the  other  mem- 
bers of  the  sentence,  especially,  as  without  them,  and  standing 
by  itself,  each  of  those  members  is  perfect.  If  the  restrictive 
words  were  referred  to  the  third  and  fourth  members  of  the  sen- 
tence, one  half  of  them  must  be  omitted,  or  the  reference  would 
make  them  perfect  nonsense  :  for  the  words,  "  born  in  due  time 
afterwards"  could  never  be  referred  to  the  words, '' now  has ; " 
as  it  is  impossible  that  a  testator,  speaking  of  sons  living  when 
his  will  is  made,  can  describe  them  as  sons  who  may  be  born  in 
due  time  after  his  decease.  The  fifth  member  of  the  sentence 
was  complete  without  the  restrictive  words  ;  they  did  not  how- 
ever make  nonsense  of  it,  but  then  they  left  it  altogether  open 
to  the  force  of  the  objection,  as,  by  every  rule  of  construction, 
the  restrictive  words,  if  they  were  applied  to  that  member,  of  the 
sentence,  must  be  referred  to  the  "  sons  "  mentioned  in  it,  and 
not  to  "the  issue  of  the  sons."  It  was  impossible  to  suppose, 
that  a  testator,  of  the  age  of  sixty-four  at'the  time  he  made  his 
will,  should  have  had  it  in  his  contemplation  to  provide  for  the 
event  of  there  being  in  existence,  at  the  time  of  his  decease,  a 
son  of  an  unborn  grandson  of  his  body ;  yet  to  that  supposition 
the  reference  of  the  restrictive  words  to  the  word  "  issue,"  in  the 
fifth  member  of  the  sentence,  necessarily  led.     Now,  if  they  were 
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referred  to  the  word  "  sons  "  the  word  "  issue  "  was  left  unquali- 
fied ;  and  then,  among  the  lives,  during  which  the  period  of 
suspense  was  to  be  carried  on,  all  the  issue  of  the  sons  must  be 
reckoned,  whenever  such  issue  should  be  born.  It  was  appre- 
hended, that  this  was  the  only  admissible  construction  ;  and  that 
the  legal  boundary  of  suspense  was  therefore  exceeded. 

VI.  Finally,  the  testator  exceeded  the  bounds  prescribed  by 
law  for  the  suspense  of  property,  in  the  clause  by  which  he 
directed  the  property  to  be  vested  in  the  funds  till  pur- 
chases could  *  be  found.  The  proper  and  only  legal  mode  *  442 
of  declaring  the  trusts  of  these  investments,  for  the  pur- 
pose probably  in  the  contemplation  of  the  testator  was,  directing 
the  dividends,  and  the  annual  produce  of  them,  to  be  applied  to 
the  persons,  and  in  the  manner  in  which,  if  lands  were  actually 
purchased  and  settled,  conformably  to  the  trust,  the  rents  of 
them  would  be  applicable.  This  the  testator  did  not  do  ;  but, 
on  the  contrary,  directed  the  accumulation  to  be  earned  on  till 
the  purchases  were  actually  made  ;  so  that  the  beneficial  owner- 
ship of  the  property  would  be  suspended,  not  only  till  all  the 
lives,  during  which  it  was  directed  to  accumulate,  should  expire, 
but  during  such  further  period  as  might  elapse  between  the 
decease  of  the  last  surviving  life  and  the  completion  of  the  last 
purchase. 

On  the  other  side  it  was  contended,  on  behalf  of  his  Majesty 
and  the  public,  that  the  decree  should  be  affirmed,  for  the  follow- 
ing reasons : — 

I.  The  only  question  was,  whether  the  testator  had  trans- 
gressed any  of  those  rules  of  law  or  equity  which  were  sanctioned 
and  established  by  decisions  of  courts  of  justice  at  the  time  when 
he  made  his  will  ?  That  an  executory  devise  was  good  which 
was  to  take  effect  in  possession,  after  the  determination  of  any 
number  of  lives  of  persons  actually  born,  and  after  the  death 
of  a  child  in  ventre  sa  mere  (allowing  for  the  period  of  gestation 
of  such  child,)  was  a  rule  which  could  not  now  be  shaken,  with- 
out shaking  the  foundation  of  the  law.  In  the  present  case,  on 
the  determination*  of  only  nine  lives,  there  would  be  a  vested 
estate  in  possession ;  and  the  vesting  therefore  of  the  property  in 
question  was  not  postponed  for  a  longer  period  than  -the  law 
allowed.     That  there  was  nothing  in  this  case  which,  in  techni- 
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cal  language,  tended  to  a  perpetuity.  An  estate  might  be  limited 
to  one  for  life,  remainder  to  another  for  life,  remainder  to  a  third, 
and  so  on  to  twenty  persons  for  life  ;  nay,  a  settlement  had,  by 
the  directions  of  a  court  of  equity,  been  made,  limiting  an  estate 
to  fifty  persons  in  being,  for  their  successive  lives,  and  no  incon- 
venience had  ever  been  apprehended  from  such  limitations,  (a) 
The  rule  had  been  laid  down  in  plain  and  intelligible  terms, 
with  reference  to  the  very  circumstance  of  the  number  of  lives  ; 
that  it  did  not  signify  how  great  the  number  of  lives  was,  for  it 
was  but  for  the  life  of  the  survivor,  and  therefore  for  the 
443  *  life  of  but  one  person,  (b)  A  *  man  might  appoint  100  or 
1000  trustees,  and  that  the  survivor  should  appoint  a  life 
estate,  that  would  be  within  the  line  of  a  perpetuity.  The 
Judges  had  never  been  aware  of  the  difference  between  one  life 
and  twenty  lives.  Every  executory  devise  was  good  that  did 
not  tend  to  make  an  estate  unalienable  beyond  the  period  allowed 
by  law  as  to  legal  estates,  which  could  not  be  rendered  unalien- 
able beyond  the  time  at  which  the  remainder-man,  who  was  not 
in  existence  at  the  time  of  the  limitation  of  the  estate,  would 
arrive  at  the  age  of  twenty-one.  The  Court  had  no  criterion  to 
judge  of  the  inconvenience  arising  from  restraining  the  aliena- 
tion of  property  by  executory  devise,  except  by  analogy  to  the 
restraint  which  the  common  law  allowed  to  be  put  on  the  aliena- 
tion of  real  property. 

II.  The  notion,  that  an  executory  devise  was  good  or  bad 
according  to  the  number  of  lives  after  which  it  was  to  take  effect, 
never  occurred  to  any  Judge  or  lawyer  until  the  present  case ; 
nor  could  such  a  notion  be  supported,  unless  it  should  be  deter- 
mined that  a  Judge  was  to  decide  upon  the  particular  circum- 
stances of  each  particular  case,  and  that  he  was  not  to  look  for 
a  general  rule,  but  for  particular  instances  in  which  the  general 
rule  had  been  acted  upon.  That  in  the  Duke  of  Norfolk's  case, 
Lord  Nottingham,  so  far  from  deciding  "upon  the  principle,  that 
executory  devises  must  depend  upon  the  rule  of  convenience  or 
inconvenience,  had  positively  declared,  that  he  intended  to  con- 
fine executory  devises  and  trusts  within  the  limits  of  estates  tail ; 
and  without  any  exception,  he  gave  the  same  limitation  to  exec- 
fa)  Love  v.  Windham,  Sid.  Rep.  450.    3  Cha.  Ca.  29. 

(5)  Humberston  v.  Humbereton,  1  P.  Wms.  332.    Scatterwood  v.  Edge,  Salk.  229.    2  Bro. 
Cha.  Ca.  30. 
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utory  devises,  and  trusted  that  the  extent  of  the  property,  the 
cruelty  or  kindness  of  the  disposition,  could  not  be  permitted  to 
operate  upon  the  decision  of  a  court  of  justice.  The  intention 
of  this  case  was  clear  and  certain :  it  was  consistent  with  the 
rules  of  law  that  intention  could  not  be  controlled  by  ideas  of 
its  fitness  or  unfitness,  of  its  policy  or  impolicy ;  the  intention 
of  the  testator  was  consistent  with  the  settled  rules  of  law  at  the 
time  when  his  will  was  made,  and  therefore  the  will  must  be 
established. 

III.  The  objection,  that  the  doctrine  of  executory  devises  was 
not  applicable  te  a  trust  of  accumulation,  was  totally  unfounded ; 
the  attention  of  a  court  of  equity  had  been  frequently  directed 
to  a  trust  of  accumulation,  (a)  There  were  many  cases  in  which 
accumulation  had  been  directed  by  the  Court,  because  the 
*testator  had  directed  it  expressly;  others  in  which  it  had  *444 
been  directed  because  the  will  contained  indications  of 
such  an  intention ;  (b)  and  others  in  which  the  attention  of  the 
Court  had  been  so  particularly  called  to  the  legality  of  the  accu- 
mulation directed,  as  to  fix  the  period,  beyond  which  such  accu- 
mulation was  not  to  extend ;  the  objection  had  never  been  before 
made,  even  in  argument,  except  in  the  case  of  Lady  Dennison's 
will,  (c)  when  it  was  raised  in  argument,  but  without  success. 
That  it  had  always  been  considered  as  in  the  power  of  a  testator 
to  direct  an  accumulation  of  the  rents  and  profits  of  his  estates 
for  the  same  period  of  time,  during  which  the  law  allows  the 
testator  to  render  his  estate  unalienable.  If  that  was  not  the 
period  during  which  the  trust  of  accumulation  was  to  continue, 
what  other  period  was  to  be  substituted  ?  Might  the  accumula- 
tion be  permitted  for  one  life,  or  for  three  lives,  or  for  twenty  ? 
Different  Judges  might  entertain  very  different  opinions  upon  the 
subject ;  one  good  life  might  be  more  than  equal  to  fifty  bad  lives. 
The  rule  therefore  which  could  be  neither  extended  nor  con- 
tracted, was  laid  down  by  the  law  ;  and  was,  that  accumulation 
might  go  on  during  that  period  of  time,  during  which  the  law 
permitted  the  estate  to  remain  unalienable  :  the  law  did  not  re- " 
gard  the  quantity  of  property  accumulated,  but  anxiously  pro- 
vided that,  when  accumulated,  it  should  not  remain  unalienable 
beyond  a  period  clearly  marked  out  and  ascertained. 

(a)  Hopkins  v.  Hopkins,  Talb.  Eep.  44.  (6)  Rogers  v.  Gibson,  1  Vez.  486. 

(c)  Harrison  v.  Harrison,  21st  July,  1786. 
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IV.  With  respect  to  the  objection,  that  a  child  in  ventre  sa 
mere  was  not  a  life  in  being  for  the  purpose  of  suspending  the 
absolute  vesting  of  an  estate,  it  was  clear  that  such  children 
were  considered  by  the  law  as  in  being  for  a  variety  of  purposes. 
They  were  considered  as  in  being  at  the  death  of  an  intestate, 
in  order  to  be  entitled  to  take  under  the  statute  for  distribution 
of  an  intestate's  estates ;  they  were  capable  of  taking  by  descent 
estates  in  fee  simple  or  in  fee  tail.  It  was  admitted,  that  they 
were  to  be  considered  as  in  being  for  all  purposes  and  in  all  cases 
for  their  own  benefit ;  but  it  was  said,  that  they  were  not  con- 
sidered as  in  being  for  such  a  purpose  as  the  present ;  the  whole 
foundation  for  the  argument,  that  such  children  were  to  be  con- 
sidered as  in  being  for  their  own  benefit  only,  rested  upon  some 
words  which  some  reporters  of  decisions  have  ascribed  to  Judges 
when  delivering  their  opinions  upon  claims  made  by  such  chil- 
dren ;  but  these  words,  if  they  were  used  in  those  cases, 

445*  by  *no  means  negative  the  proposition,  that  such  chil- 
dren were  in  being  for  all  purposes  ;  there  was  no  reason 
for  confining  the  rule  ;  they  were  entitled  to  all  the  privileges  of 
other  persons,  and  it  was  reasonable  they  should  be  the  means  of 
conferring  privileges  upon  other  persons :  but  the  law  considered 
such  children  as  in  being,  in  cases  in  which  they  might  be  preju- 
diced ;  they  might  be  vouched  in  a  recovery,  though  such  voucher 
was  for  the  purpose  of  making  them  answerable  over  in  value ; 
they  might  be  executors.  Such  a  child  had  been  considered  in 
being  for  such  a  purpose  as  the  present,  in  Long  v.  Blackall, 
which  was  a  complete  decision  on  the  very  point.  Supposing 
that  the  case  of  Long  v.  Blackall  had  not  settled  the  point, 
the  words  in  the  testator's  will,  "  born  in  due  time  afterwards" 
afforded  a  principle  of  construction  sufficient  to  maintain  the 
point.  Those  words  must  mean,  in  construction  of  law,  as 
describing  that  period  during  which  persons  might  come  in  esse. 
for  whose  lives,  according  to  the  law,  the  accumulation  might  go 
forward. 

V.  With  respect  to  the  objection,  that  the  words  of  restric- 
tion in  the  will,  "  as  shall  be  living  at  the  time  of  my  decease, 
or  born  in  due  time  afterwards,"  were  according  to  just  construc- 
tion, to  be  confined  to  the  last  class  of  persons,  during  whose 
lives  the  accumulation  was  to  be,  and  could  not,  according  to 
the  rules  of  construction,  be  carried  back  to  any  of  the  preceding 
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classes;  it  was  submitted,  that  the  clause  of  restriction  could 
not  be  disconnected  from  all  the  descriptions  of  persons  whose 
lives  were  specified,  it  was  one  sentence,  and  the  qualification 
was  applicable,  and  must  be  applied  to  the  whole  ;  strict  gram- 
matical construction  was  not  the  rule  which  governed  in  wills, 
if  the  intention  of  the  testator  required  a  different  construction  : 
and  this  sort  of  construction  applied  to  all  cases,  whether  the 
testamentary  disposition  were  contrary  to,  or  consistent  with, 
what  might  be  considered  as  worthy  of  favor;  that  the  intention 
of  the  testator,  if  it  were  not  inconsistent  with  the  rules  of  law, 
was  alone  to  be  attended  to.  Thai;  it  was  impossible  to  read  the 
clause  in  question,  with  a  view  to  discover  the  real  meaning  of 
the  testator,  without  being  convinced  that  the  testator  meant  to 
apply  the  restrictive  words  to  all  the  members  of  the  clause,  that 
should  require  such  restriction  ;  the  adding  of  the  restriction  after 
the  enumeration  of  the  last  class  of  persons,  was  not, 
*  because  it  was  intended  to  apply  to  that  only,  but  in  *446 
order  to  avoid  the  frequent  repetition  of  it. 

VI.  As  to  the  objection,  that  the  testator  had  exceeded  the 
bounds  prescribed  by  law  for  the  suspense  of  property,  in  the 
clause  by  which  he  directed  the  property  to  be  invested  in  the 
funds,  until  such  purchases  should  be  found,  if  such  objection 
was  now  to  be  repeated,  the  answer  was,  that  such  was  the  case 
in  every  will,  where  there  was  a  direction  to  lay  out  the  accu- 
mulating fund  of  principal  and  interest  in  lands.  It  was  always 
in  this  way  that,  until  the  purchase  could  be  made,  the  money 
was  to  be  accumulated,  where  an  accumulating  fund  was  to  be 
made  the  ground  of  purchase  ;  the  interest  and  dividends,  until 
the  purchase  was  made,  were  never  directed  to  be  paid  to  the 
person  who  would  be  entitled  to  the  rents  and  profits  of  the  lands 
to  be  purchased. 

The  following  questions  were  put  to  the  Judges  : — 

I.  A  testator,  by  his  will,  being  seised  in  fee  of  the  real  estate 
therein  mentioned,  made  the  following  devise : — "  I  give  and 
devise  all  my  manors,  messuages,  tenements,  and  hereditaments, 
at  Brodsworth,  in  the  county  of  York,  after  the  death  of  my  sons 
Peter  Isaac  Thellusson,  George  Woodford  Thellusson,  and 
Charles  Thellusson,  and  of  my  grandson  John  Thellusson,  son 
of  my  said  son  Peter  Isaac  Thellusson,  and  of  such  other  sons 

vol.  in.  46 
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as  my  said  son  Peter  Isaac  Thellusson  now  has  or  may  have,  and 
of  such  issue  as  my  said  grandson  John  Thellusson  may  have, 
and  of  such  issue  as  any  other  sons  of  my  said  son  Peter  Isaac 
Thellusson  may  have,  and  of  such  sons  as  my  said  sons  George 
Woodford  Thellusson  and  Charles  Thellusson  may  have,  as  shall 
be  living  at  the  time  of  my  decease,  or  born  in  due  time  after- 
wards ;  and  after  the  deaths  of  the  survivors  and  survivor  of  the 
several  persons  aforesaid,  to  such  person  as,  at  the  time  of  the 
death  of  the  survivor  of  the  said  several  persons,  shall  then  be 
the  eldest  male  lineal  descendant  of  my  son  Peter  Isaac  Thellus- 
son and  his  heirs  forever."  At  the  time  of  the  testator's  death, 
there  were  seven  persons  actually  born,  answering  the  descrip- 
tion mentioned  in  the  testator's  will :  and  there  were  two  in  ven- 
tre sa  mere,  answering  the  description,  if  children  in  ventre  sa 
mere  do  answer  that  description.  All  the  said  several  persons, 
so  described  in  the  testator's  will,  being  dead  ;  and  at  the  death 
of  the  survivor  of  such  several  persons,  there  being  living 
447  *  one  *  male  lineal  descendant  of  the  testator's  son  Peter 
Isaac  Thellusson,  and  one  only :  Is  such  person  entitled 
by  law,  under  the  legal  effect  of  the  devise  above  stated,  and  the 
legal  construction  of  the  several  words  in  which  the  same  is  ex- 
pressed, to  the  said  manors,  messuages,  tenements,  and  heredita- 
ments at  Brodsworth  ? 

II.  If,  at  the  death  of  the  survivor  of  such  several  persons  as 
aforesaid,  such  only  male  lineal  descendant  was  not  actually  born, 
but  was  in  ventre  sa  mere,  would  such  lineal  descendant,  when 
actually  born,  be  so  entitled  ? 

The  Lord  Chief  Baron  of  the  Court  of  Exchequer  (Sir  Archi- 
bald M'Donald)  delivered  their  unanimous  opinion  upon  the  said 
questions  in  the  affirmative. 

The  following  is  a  note  of  his  Lordship's  speech  on  that  oc- 
casion : 

"  The  first  objection  to  the  will  is,  that  the  testator  has  ex- 
ceeded that  portion  of  time  within  which  the  contingency  must 
happen,  upon  which  an  executory  devise  is  permitted  to  be  lim- 
ited by  the  rules  of  law,  for  three  reasons.  First,  Because  that 
so  great  a  number  of  lives  cannot  be  taken,  as  in  the  present 
instance,  to  protract  the  time  during  which  the  vesting  is  sus- 
pended ;  and,  consequently,  the  power  of  alienation  suspended. 
Secondly,  That  the  testator  has  added  to  the  lives  of  persons 
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who  should  be  born  at  the  time  of  his  death,  the  lives  of  persons 
who  might  not.  Thirdly,  That  after  enumerating  different 
classes  of  lives,  during  the  continuance  of  which  the  vesting  is 
suspended,  the  testator  has  concluded  with  these  restrictive 
words, '  as  shall  be  living  at  my  decease,  or  bom  in  due  time  after- 
wards;'' that,  as  these  words  appertain  only  to  the  last  class 
in  the  enumeration,  the  words  which  are  used  in  the  preceding 
classes  being  unrestricted,  they  will  extend  to  grandchildren  and 
great-grandchildren,  and  so  make  this  executory  devise  void  in 
its  creation,  as  being  too  remote.  "With  respect  to  the  first 
ground,  viz.,  the  number  of  lives  taken,  which  in  the  present  in- 
stance is  nine,  I  apprehend  that  no  case  or  dictum  has  drawn  any 
line,  as  to  this  point,  which  a  testator  is  forbidden  to  pass.  On 
the  contrary,  in  the  cases  in  which  this  subject  has  been  consid- 
ered, by  the  ablest  Judges,  they  have  for  a  great  length  of  time 
expressed  themselves  as  to  the  number  of  lives,  not  merely 
without  any  qualification  or  circumscription,  *but  have  *448 
treated  the  number  of  existing  lives  as  a  matter  of  no 
moment ;  the  ground  of  that  opinion  being,  that  no  public  in- 
convenience can  arise  from  a  suspension  of  the  vesting,  and 
thereby  placing  land  out  of  circulation,  during  any  one  life  ;  and 
that,  in  fact,  the  life  of  the  survivor  of  many  persons  named  or 
described  is  but  the  life  of  some  one.  This  was  held,  without 
dissent,  by  Twisden,  in  Love  v.  Wyndham,  1  Mod.  50,  twenty 
years  before  the  determination  of  the  Duke  of  Norfolk's  case, 
who  says,  that  the  devise  of  a  term  may  be  for  twenty  lives,  one 
after  another,  if  all  be  in  existence  at  once.  By  this  expression, 
he  must  be  understood  to  mean  any  number  of  lives,  the  ex- 
tinction of  which  could  be  proved  without  difficulty.  When 
this  subject  of  executory  trusts  came  to  be  examined  by  the 
great  powers  of  Lord  Nottingham,  as  to  the  time  within  which 
the  contingency  must  happen,  he  thus  expresses  himself: — '  If 
a  term  be  devised,  or  the  trust  of  a  term  limited,  to  one  for  life, 
with  twenty  remainders  for  life  successively,  and  all  the  persons 
are  in  existence  and  alive  at  the  time  of  the  limitation  of  their 
estates,  these,  though  they  look  like  a  possibility  upon  a  possi- 
bility, are  all  good,  because  they  produce  no  inconvenience ;  they 
wear  out  in  a  little  time.'  With  an  easy  interpretation,  we  find, 
from  Lord  Nottingham,  what  that  tendency  to  a  perpetuity  is, 
which  the  policy  of  the  law  has  considered  as  a  public  incon- 
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venience ;  namely,  where  an  executory  devise  would  have  the 
effect  of  making  lands  unalienable  beyond  the  time  which  is 
allowed  in  legal  limitations,  that  is,  beyond  the  time  at  which 
one  remainder-man  would  attain  his  age  of  twenty-one,  if  he 
were  not  born  when  the  limitations  were  executed ;  when  he 
declares,  that  he  will  stop  where  he  finds  an  inconvenience,  he 
cannot,  consistently  with  a  second  construction  of  the  context,  be 
understood  to  mean,  where  Judges  arbitrarily  imagine  they  per- 
ceive an  inconvenience ;  for  he  has  himself  stated  where  incon- 
venience begins,  namely  by  an  attempt  to  supersede  the  vesting 
longer  than  can  be  done  by  legal  limitations.  I  understood  him 
to  mean  that,  wherever  Courts  perceive  that  such  would  be  the 
effect,  whatever  may  be  the  mode  attempted,  that  effect  must  be 
prevented ;  and  he  gives  the  same,  but  no  greater  latitude,  to 
executory  devises  and  executory  trusts  as  to  estates  tail.  This 
has  been  ever  since  adopted ;  in  Scatterwood  v.  Edge,  1  Salk. 

229,  the   Court  held,  that  an  executory  estate,  to  arise 
449  *    *  within  the  compass  of  a  reasonable  time,  is  good ;  as 

twenty  or  thirty  years,  so  is  the  compass  of  a  life  or  lives : 
for,  let  the  lives  be  never  so  many,  there  must  be  a  survivor,  and 
so  it  is  but  the  length  of  that  life.  In  Humberston  v.  Humber- 
ston,  1  P.  Wms.  332,  where  an  attempt  was  made  to  create  a 
vast  number  of  estates  for  life  in  succession,  as  well  to  persons 
unborn  as  to  persons  in  existence ;  Lord  Cowper  restrained  that 
devise  within  the  limits  assigned  to  common-law  conveyances, 
by  giving  estates  for  life  to  all  those  who  were  living,  (at  the 
death  of  the  testator,)  and  estates  tail  to  those  who  were  unborn ;  * 
considering  all  the  coexisting  lives,  (a  vast  many  in  number,)  as 
amounting  in  the  end  to  no  more  than  one  life.  His  Lordship 
was  in  the  situation,  alluded"  to  by  Lord  Nottingham,  where  a 
visible  inconvenience  appeared.  The  bounds,  prescribed  to  lim- 
itations in  common-law  conveyances,  were  exceeded :  the  excess 
was  cut  off;  and  the  devise  confined  within  those  limits.  Lord 
Hardwicke  repeats  the  same  doctrine,  in  Sheffield  v.  Lord 
Orrery,  3  Atk.  282 ;  using  the  words  '  life '  or  '  lives,''  without  any 
restriction  as  to  number.  Many  other  cases  might  be  cited  to 
the  like  effect ;  but  I  shall  only  add  what  is  laid  down  in  two 
very  modern  cases.  In  Gurnel  v.  Wood,  (a)  Lord  Chief  Justice 
Willes  speaks  of  a  life  or  lives,  without  any  qualification ;  and 

(a)  Ante,  §  53. 
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Lord  Thurlow,  in  Robinson  v.  Hardcastle,  says,  that  a  man  may- 
appoint  100  or  1000  trustees ;  and  that  the  survivor  of  them 
shall  appoint  a  life-estate.  It  appears,  then,  that  the  coexisting 
lives,  at  the  expiration  of  which  the  contingency  must  happen, 
are  not  confined  to  any  definite  number.  But  it  is  asked,  shall 
lands  be  rendered  unalienable  during  the  lives  of  all  the  individ- 
uals, who  compose  very  large  societies  or  bodies  of  men,  or 
where  other  very  extensive  descriptions  are  made  use  of?.  It 
may  be  answered,  that  when  such  cases  occur,  they  will,  accord- 
ing to  their  respective  circumstances,  be  put  to  the  usual  test, 
whether  they  will  or  will  not  tend  to  a  perpetuity,  by  rendering 
it  almost,  if  not  quite  impracticable,  to  ascertain  the  extinction 
of  the  lives  described ;  and  will  be  supported  or  avoided  accord- 
ingly- 

"  But  it  is  contended,  that  in  these,  and  other  cases,  the  per- 
sons during  whose  lives  the  suspension  was  to  continue,  were 
persons  immediately  connected  with,  or  immediately  leading  to, 
the  person  in  whom  the  property  was  first  to  vest,  when 
the  suspension  *  should  be  at  an  end.  I  am  unable  to  find  *450 
any  authority  for  considering  this  as  a  sine  qua  non  in  the 
creation  of  a  good  executory  trust.  It  is  true  that  this  will 
almost  always  be  the  case  and  mode  of  disposing  of  property, 
introduced  and  encouraged,  up  to  a  certain  extent,  for  the  con- 
venience of  families  ;  which,  in  almost  all  instances,  look  to  the 
existing  members  of  the  family  of  the  testator,  and  its  connections. 
But  when  the  true  reason  for  circumscribing  the  period,  during 
which  alienation  may  be  suspended,  is  adverted  to,  there  seems 
to  be  no  ground  or  principle,  that  renders  such  an  ingredient 
necessary.  The  principle  is,  the  avoiding  of  a  public  loss,  by 
placing  property  for  too  great  a  length  of  time  out  of  commerce. 
The  length  of  time  will  not  be  the  greater  or  less,  whether  the 
lives  taken  have  any  interest  vested  or  contingent,  or  have  not ; 
nor  whether  the  lives  are  those  of  persons  immediately  connected 
with,  or  immediately  leading  to,  that  person  in  whom  the  prop- 
erty is  first  to  vest ;  terms,  to  which  it  is  difficult  to  annex  any 
precise  meaning.  The  policy  of  the  law  can  no  way  be  affected 
by  those  circumstances,  which,  I  apprehend,  look  merely  to 
duration  of  time.  This  could  not  be  the  opinion  of  Lord  Thur- 
low, in  Robinson  v.  Hardcastle  ;  nor  is  any  such  opinion  to  be 

46* 
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found  in  any  case,  or  book,  upon  this  subject.  The  result  of  all 
the  cases  upon  this  point  is  thus  summed  up  by  Lord  Chief 
Justice  Willes,  with  his  usual  accuracy  and  perspicuity :  (a) 
'  Executory  devises  have  not  been  considered  as  mere  possibili- 
ties, but  as  certain  interests  and  estates,  and  have  been  resembled 
to  contingent  remainders  in  all  other  respects,  only  they  have 
been  put  under  some  restraints,  to  prevent  perpetuities.  As  at 
first  it  was  held,  that  the  contingency  must  happen  within  the 
compass  of  a  life  or  lives  in  being,  or  a  reasonable  number  of 
years,  at  length  it  was  extended  a  little  farther,  namely,  to  a 
child  in  ventre  sa  mere,  at  the  time  of  the  father's  death ;  be- 
cause, as  that  contingency  must  necessarily  happen  within  less 
than  nine  months  after  the  death  of  a  person  in  being,  that  con- 
struction would  introduce  no  inconvenience ;  and  the  rule  has,  in 
many  instances,  been  extended  to  twenty-one  years  after  the 
death  of  a  person  in  being ;  as,  in  that  case  likewise,  there  is  no 
danger  of  a  perpetuity.'  Comparing  what  the  testator  has  done 
in  the  present  case  with  what  is  above  cited,  it  will  appear,  that 
he  has  not  postponed  the  vesting  even  so  long  as  he  might  have 

done. 
451  *         *"  The  second  objection  which  has  been  made  in  this 

case  (b)  is,  that  the  testator  has  added  to  the  lives  of  per- 
sons, in  being  at  the  time  of  his  decease,  those  of  persons  not  then 
born.  It  becomes,  therefore,  necessary  to  discover,  in  what 
sense  the  testator  meant  to  use  the  words  '  born  in  due  time 
afterwards!  Such  words,  in  the'  case  of  a  man's  own  children, 
mean  the  time  of  gestation ;  what  is  to  be  intended  by  these 
words  in  this  will,  must  be  collected  from  the  will  itself.  It  may 
be  collected  from  the  will  itself,  that,  by  those  words,  the  testator 
meant  to  describe  the  period  of  time,  within  which  issue  might 
be  born,  during  whose  lives  the  trust  might  legally  continue ;  or, 
in  other  words,  whom  the  law  would  consider  as  born  at  the 
time  of  his  decease.  Now,  these  could  only  be  such  children  of 
the  several  persons  named,  as  their  respective  mother  were  en- 
sient  with,  at  the  time  of  his  death.  Or  he  may  have  meant  to 
use  the  word  born,  as  denoting  that  period  of  time,  which  would 
be  the  necessary  period  for  effecting  his  purpose.  This  is  proba- 
ta) Willes,  Eep.  215.  (S)  n  Ves.  138. 
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ble,  from  his  using  the  same  words  as  applied  to  the  time,  during 
which  the  presentation  to  the  advowson  of  Marr  might  he  sus- 
pended, without  incurring  a  lapse.     That  a  child  in  ventre  sa 
mere  was  considered  in  existence,  so  as  to  be  capable  of  taking 
by*  executory  devise,  was  maintained  by  Powell  in  the  case  of 
Loddington  v.  Kyme,  1  Ld.  Ray.  203 ;  upon  the  ground,  that 
the  space  of  time  between  the  death  of  the  father,  and  the  birth 
of  the  posthumous  son,  was  so  short,  that  no  inconvenience  could 
ensue.     So,  in  Northey  v.  Strange,  1  P.  Wms.  340,  Sir  John  Tre- 
vor held  that,  by  a  devise  to  children  and  grandchildren,  an  unborn 
grandchild   should  take.     Two  years   after,  Lord  Macclesfield, 
in  Burdett  v.  Hopegood,  1  P.  Wms.  486,  held  that,  where  the 
devise  was  to  a  cousin,  if  the  testator  should  leave  no  son  at  the 
time  of  his  death,  a  posthumous  son  should  take,  as  being  left  at 
the  testator's  death.     In  Wallis  v.  Hodgson,  2  Atk.  117,  Lord 
Hardwicke  held,  that  a  posthumous  child  was  entitled  under  the 
Statute  of  Distribution,  and  his  reason  deserves  notice.     '  The 
principal  reason,'  says  he,  '  that  I  go  upon,  is,  that  the  plaintiff 
was  in  ventre  sa  mere  at  the  time  of  her  brother's  death,  and, 
consequently,  a  person  in  re'rum  naturd;  so  that,  by  the  rules  of 
the  common  and  civil  law,  she  was,  to  all  intents  and  purposes, 
a  child,  as  much  as  if  born  in  the  father's   lifetime.'     Such  a 
child,  in  charging  for  the  portions  of  other  children  living 
at  the  death  *of  the  father,  is  included  as  then  living;     *452 
Beale  v.  Doe,  1  P.  Wms.  244;    and  so  in  a  variety  of 
other  reports.     In  Basset  v.  Basset,  Lord  Hardwicke  decreed  rents 
and  profits,  which   had  accrued  at  the  rent  day  preceding  his 
birth,  to  a  posthumous  child :  and,  since  the  statute  10  and  11 
Wm.  III.,  such  children  seem  to  be  considered  in  all  cases  of  de- 
vise, and  marriage  or  other  settlement,  to  be  living  at  the  death 
of  their  father,  although  not  born  till  after  his  decease.     It  is 
otherwise  considered  in  the  case  of  descent.     In  Doe  v.  Quart- 
ley,  1  T.  R.  634,  the  devise  was  to  Hester  Read  for  life,  daugh- 
ter of  Walter  Read,  and  to  the  heirs  of  her  body,  and,  for  default 
of  such  issue,  to  such  child  as  the  wife  of  Walter  Read  is  now 
ensient  with,  and  the  heirs  of  the  body  of  such  child ;  then  to 
the  right  heirs  of  Walter  Read  and  Mary  his  wife.     It  was  con- 
tended, that  the  last  limitation  was  too  remote,  as  coming  after 
a  devise  to  one  not  in  being,  and  his  issue.     But  the  Court  said, 
that,  since  the  statute  of  King  William,  which  puts  posthumous 
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children  on  the  same  footing  with  children  born  in  the  lifetime 
of  their  ancestor,  this  objection  seemed  to  be  removed,  whatever 
was  the  case  before.  In  Gulliver  v.  Wickett,  1  Wils.  105,  the 
devise  was  to  the  wife  for  life,  then  to  the  child  with  which  she 
was  supposed  to  be  ensient,  in  fee,  provided  that,  if  such  child 
should  die  before  twenty-one,  leaving  no  issue,  the  reversion 
should  go  to  other  persons  named.  The  Court  said,  if  there  had 
been  no  devise  to  the  wife  for  life,  which  made  the  ulterior  estate 
a  contingent  remainder,  the  devise  to  the  child  in  ventre  sa  mere, 
being  infuturo,  would  have  been  a  good  executory  devise.  In 
Lancashire  v.  Doe,  5  Term  R.  49,  the  Court  of  King's  Bench  has 
held,  that  marriage  and  the  birth  of  a  posthumous  child  revoke 
a  will,  in  like  manner  as  if  the  child  had  been  born  in  the  life- 
time of  the  father.  In  Doe  v.  Clarke,  Lord  Chief  Justice  Eyre 
holds  that,  independently  of  intention,  an  infant  inventre  sa  mere, 
by  the  course  and  order  of  nature,  is  then  living,  and  comes 
clearly  within  the  description  of  children  living  at  the  parent's 
decease :  and  he  professes  not  to  accede  to  the  distinction  be- 
tween the  cases,  in  which  a  provision  has  been  made  for  children 
generally,  and  where  the  testator  has  been  supposed  to  mark  a 
personal  affection  for  children,  who  happened  to  have  been 
actually  born  at  the  time  of  his  death.     The  most  recent  case 

is  that  of  Long  v.  Blackall ;  the  Court  of  B.  E.  had  no 
453*    doubt,  "that  a  devise  to  a  child  in  ventre  sa  mere,  in  the 

first  instance,  was  good ;  and  a  limitation  over  was  good 
also,  on  the  contingency  of  there  being  no  issue  male,  or  de- 
scendant of  issue  male,  living  at  the  death  of  such  posthumous 
child.  It  seems  then,  that,  if  estates  for  life  had  been  given  to 
the  several  cestuis  que  vie  in  this  will^  and,  after  their  deaths,  to 
their  children,  either  born  or  in  ventre  sa  mere  at  the  testator's 
death,  they  would  have  been  good.  No  tendency  to  perpetuity, 
then,  can  arise  in  the  case  of  such  lives  being  taken,  not  to  con- 
fer on  them  a  measure  of  the  beneficial  interest,  but  to  fix  the 
time  during  which  the  vesting  of  the  property,  which  is  the  sub- 
ject of  this  devise,  shall  be  protracted;  inasmuch,  as  the  circula- 
tion of  real  property  is  no  more  fettered  in  the  one  case,  than  in 
the  other.  It  is,  however,  observable  that  this  question  may 
never  arise,  if  it  shall  so  happen  that  the  children,  in  ventre 
matris  at  the  death  of  the  testator,  shall  not  survive  those  who 
were  then  born. 
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"  The  third  ground  of  objection  depends  upon  the  application 
of  the  restrictive  words,  which  are  added  to  the  enumeration  of 
the  different  classes  of  persons  during  whose  lives  the  restriction 
is  suspended.  This  objection,  I  conceive,  will  be  removed  by 
the  application  of  the  usual  rules  in  construing  wills  to  the  pres- 
ent case.  First,  where  the  intention  of  the  testator  is  clear,  and 
is  consistent  with  the  rules  of  law,  that  shall  prevail.  His  inten- 
tion evidently  was,  to  prevent  alienation,  as  long  as  by  law  he 
could :  if,  then,  it  is  to  be  supposed,  that  the  restrictive  words 
are  to  be  confined  to  the  last  of  seven  different  descriptions,  and 
that  the  testator  intended  to  leave  the  four  descriptions  of  per- 
sons, which  immediately  preceded  this  seventh  class,  without  the 
benefit  of  such  restriction,  although  they  stand  in  need  of  it,  we 
must  do  violence  to  all  established  rules  on  this  head.  That 
construction  is  to  be  adopted  which  will  support  the  general 
intent.  The  grammatical  rule,  of  referring  qualifying  words  to 
the  last  of  the  antecedents,  is  not  even  supposed  by  gramma- 
rians themselves  to  apply,  when  the  general  intent  of  a  writer  or 
speaker  would  be  defeated  by  such  a  confined  application  of 
them.  Reason  and  common  sense  revolt  at  the  idea  of  over- 
looking the  plain  intent,  which  is  disclosed  in  the  context ; 
namely,  that  they  should  be  applicable  to  such  classes  as  re- 
quire them  ;  and,  as  to  the  others,  to  consider  them  as  surplus- 
age :  if  words  will  admit  of  more  constructions  than  one, 
that  which  will  *  support  the  legal  intention  of  the  testa-  *454 
tor,  is,  in  all  cases,  to  be  adopted. 

"  I  do  not  trouble  your  Lordships  with  any  observation  upon 
the  objections  arising  from  the  magnitude  of  the  property  in 
question,  either  as  it  now  stands  or  may  hereafter  stand,  or  as 
to  the  motives  which  may  have  influenced  this  testator,  nor  his 
neglect  of  those  considerations  by  which  I,  or  any  other  indi- 
vidual, may  or  ought  to  have  been  moved  :  that  would  be  to 
suppose,  that  such  topics  can  in  any  way  affect  the  judicial 
mind.  For  these  imperfect  reasons,  I  concur  with  the  rest 
of  the  Judges  in  offering  this  answer  to  your  Lordships'  first 
question. 

"  As  to  the  second  question,  the  objection  to  such  child  being 
entitled,  must  arise  from  an  allowance  having  been  made  for  the 
time  of  gestation,  at  the  end  of  the  executory  trusts  :  it  seems  to 
be  settled,  that  an  estate  may  be  limited  in  the  first  instance 
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to  a  child  unborn  ;  and,  I  apprehend,  to  the  first  and  other  sons 
in  fee,  as  purchasers.  The  case  of  Long  v.  Blackall  seems  to 
have  decided,  that  an  infant  in  ventre  matris  is  a  life  in  being. 
The  established  length  of  time,  during  which  the  vesting  may- 
be suspended,  as  a  life  or  lives  in  being,  the  period  of  gestation, 
and  the  infancy  of  such  posthumous  child.  If,  then,  this  time 
has  been  allowed,  in  some  cases  at  the  beginning,  and  in  others, 
at  the  termination  of  the  suspension ;  and  if  such  children  are 
considered,  by  the  construction  of  the  statute  10  &  11  Will.  III., 
as  being  born  to  such  purposes  ;  what  should  prevent  the  period 
of  gestation  from  being  allowed,  both  at  the  commencement  and 
at  the  termination  of  the  suspension,  if  called  for  ?  In  those 
cases  where  it  has  been  allowed  at  the  commencement,  and 
particularly  in  Long  v.  Blackall,  it  must  have  been  obvious  to 
the  Court,  that  it  might  be  wanting  at  the  termination  ;  yet  that 
was  never  made  an  objection.  In  Gulliver  v.  Wickett,  the  child 
which  was  supposed  to  be  in  ventre  sa  mere,  might  have  married 
and  died  before  twenty-one,  and  left  his  wife  ensient :  in  that 
case,  a  double  allowance  would  have  been  required  ;  yet  that 
possibility  was  never  made  an  objection,  although  it  was  obvi- 
ous. In  Long  v.  Blackall,  according  to  the  printed  report,  the 
precise  point  was  not  gone  into ;  but  it  is  plain  that  the  attention 
of  the  Court,  must  have  been  drawn  to  it :  for  the  learned  Judge 

who  argued  that  case  in  support  of  the  devise,  expressly 
455  *     stated,  * '  that  every  common  case  of  a  limitation  over, 

after  a  devise  for  a  life  in  being,  with  remainder  in  trust 
to  his  unborn  issue,  includes  the  same  contingency  as  was  then 
in  question  :  for  the  devisee  for  life  may  die,  leaving  his  wife 
ensient ;  and  the  only  difference  is,  that  the  period  of  gesta- 
tion occurs  at  the  beginning,  instead  of  the  end,  of  the  first 
legal  estate.'  It  must  have  been  palpable,  that  it  might  pos- 
sibly occur  at  both  ends.  Every  reason,  then,  for  allowing  the 
period  of  gestation  in  the  one  case,  seems  to  apply  with  equal 
force  to  the  other,  and  leads  the  mind  to  this  conclusion,  that  it 
ought  to  be  allowed  in  both  cases,  or  in  neither  case.  But,  nat- 
ural justice  having,  in  several  cases,  considered  children  in  ven- 
tre matris  as  living  at  the  death  of  the  father,  it  should  seem  that 
no  distinction  can  properly  be  made ;  but  that,  in  the  singular 
event  of  both  periods  being  required,  they  should  be  allowed,  as 
there  can  be  no  tendency  to  a  perpetuity." 
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After  the  above  opinion  of  the  Judges  had  been  delivered,  the 
Lord  Chancellor  addressed  the  House  as  follows :  "  The  learned 
Judges  having  given  their  opinion  upon  the  points  of  law  refer- 
red to  them,  there  is  nothing  remaining  for  the  consideration  of 
the  House,  except  one  question,  which  could  not  be  referred  to 
the  Judges.  This  cause  was  decided  in  the  Court  of  Chancery 
by  Lord  Rosslyn,  with  the  assistance  of  Lord  Alvanley,  Mr. 
Justice  Buller,  and  Mr.  Justice  Lawrence  ;  and  I  believe  that  I 
speak  in  the  hearing  of  those  who  know,  that  the  late  Lord  Ken- 
yon  could  hardly  be  brought  to  consider  these  questions  as  fit  to 
be  argued,  thinking  it  dangerous  after  what  had  been  settled 
with  respect  to  executory  devises,  to  allow  so  much  consideration 
to  be  given  to  them.  His  opinion  upon  the  subject  was  never 
doubted.  In  the  case  of  Robinson  v.  Hardcastle,  it  is  laid  down 
as  unquestionably  competent  to  a  testator  to  give  the  power  of 
appointing  a  life-estate  to  the  survivor  of  a  thousand  persons,  to 
begin  at  the  decease  of  such  survivor.  Your  Lordships,  there- 
fore, have  the  concurrent  testimony  of  all  the  learned  persons  to 
whom  I  have  alluded,  as  well  as  of  the  learned  Judges  whose 
unanimous  opinion  has  been  delivered  this  day,  upon  this  great 
case.  Not  great  indeed  on  account  of  the  questions  which  it 
involves,  or  of  any  thing  of  which,  as  Judges,  we  can  take 
notice,  since  the  decision  must  be  the  same,  whether  the  property 
in  question  be  one  hundred  pounds,  or  seven  hundred 
thousand  *  pounds  per  annum.  If  it  were  allowable  to  *456 
entertain  a  wish  upon  the  subject,  perhaps  we  might  all 
concur ;  but  we  are  only  to  consider,  whether  there  be  any  thing 
in  this  will  to  render  it  illegal.  When  it  was  said  that  an  attempt 
to  tie  up  property  for  nine  lives  was  illegal,  I  thought  that  such 
a  proposition  could  not  be  supported ;  for  the  length  of  time  does 
not  depend  upon  the  number,  but  on  the  nature  of  the  lives ;  if 
we  are  to  argue  on  probabilities,  two  lives  may  last  longer  than 
nine  or  ten.  If,  in  the  year  1796,  estates  had  been  devised  to 
accumulate  during  the  lives  of  so  many  of  the  members  of  this 
House  as  have  died  since  that  time,  it  might  have  been  argued, 
that  the  property  was  tied  up  for  twenty  or  thirty  lives ;  and  yet 
this  number  of  lives  has  worn  out  in  a  very  short  period.  The 
question,  therefore,  cannot  turn  upon  the  magnitude  of  the  prop- 
erty, or  the  number  of  the  lives.     The  question  is,  whether  there 


552  Title  XXXVIII.    Devise.    Ch.  XX.  5.  58. 

be  any  rule  of  law  which  prescribes  a  period  for  which  property- 
may  be  unalienable  ?     Now,  the  language  of  all  the  cases  is  this, 
that  property  may  be  so  limited  as  to  make  it  unalienable  during 
any  number  of  lives.     I  know  no  other  rule   but  that.     Such 
being  the  law,  there  is  another  question  arising  upon  this  will, 
which  is  a  pure  question  of  equity,  whether  a  testator  can  direct 
the  rents  and  profits  to  be  accumulated  during  that  period  for 
which  he  may  so  make  the  property  unalienable  ?     That  he  may 
do  so,  I  take  to  be  most  clear.     In  truth,  I  speak  in  the  hearing 
of  thosewho  will  assent  to  me  when  I  say,  that  if  the  testator 
had  given  the  residue  of  his  personal  estate  to  such  person  as 
should  be  the  eldest  male  descendant  of  Peter  Isaac  Thellusson 
at  the  death  of  the  survivor  of  all  the  lives,  without  more,  that 
simple  bequest  would  direct  an  accumulation,  until  it  should  be 
seen  what  person  answered  the  description  of  that  male  descend- 
ant ;  and  the  effect  of  the  common  rules  of  law  would  have  sup- 
plied the  rest.     The  course  of  proceeding  would  have  been  to 
inquire,  whether  the  executory  devise  of  the  personal  estate  to 
such  future  individual  were  good ;    and,  if  it  were  good,  then, 
wherever  the  residue  was  given,  the  interests  and  profits  would 
go  likewise.     There  can  be  no  more  objection  to  such  person 
taking  the  interest,  than  the  capital  itself.      Suppose  the  nine 
persons  during  whose  lives  this  property  is  tied  up  had  been 
lunatics,  the  interests  and  profits  would  be  accumulated  without 
any  direction.     Nor  does  the  policy  of  the  law,  which 
457*    respects   perpetuities,  *  apply  to  the   case  of  accumula- 
tion ;   the  rents  and  profits  are  not  locked  up,  but  are 
constantly  invested,  and  the  fund  is  kept  in  a  course  of  constant 
circulation.     If,  then,  the  fruits  of  the  property  are  kept  in  con- 
stant circulation,  while  the  property  is  limited,  what  objection 
can  there  be  to  accumulation  ?     I  remember,  in  the  case  of  Mrs. 
Buckley's  will,  where  the  testatrix  had  given  property  to  such 
son  of  her  infant  daughter  as  should  first  attain  the  age  of  twenty- 
one,  Lord  Kenyon,  then  Master  of  the  Rolls,  directed  the  whole 
profits  to  accumulate  during  that  period,  taking  the  rule  to  be 
quite .  clear,  that,  so  long  as  the  property  was  unalienable,  he 
might  direct  the  rents  and  profits  to  accumulate.     And  I  speak 
with  great  sincerity  when  I  say,  that  I  never  could  entertain  the 
least  doubt  upon  the  subject.    If  we  lay  aside  all  the  cases  which 
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have  occurred  since  the  act  of  the  39  and  40  Geo.  III.  there  is 
nothing  to  impeach  it.  (a)    That  act  was  rather  a  matter  of  surprise 
upon  me ;  and,  perhaps,  it  is  not  one  of  the  wisest  legislative 
measures :  it  must  be  remembered,  that  it  expressly  alters  what 
it  takes  to  have  been  the  former  law,  and  confines  the  power  of 
accumulation  to  twenty-one  years,  (b)     But  if  your  Lordships 
were  to  exercise  the  power  of  accumulation  in  all   the  cases 
allowed  by  the  act,  the  accumulation  would  be  enormous.     It 
did  not  occur  to  those  who  penned  the  act  of  39  &  40  Geo.  III. 
that  if  this  very  will  had  been  made  subsequent  to  the  passing 
of  that  act,  the  accumulation  directed  by  the  will  would  have 
gone  on  for  twenty-one  years.     The  Court  of  Chancery  has  de- 
cided (c)  that  if  a  person  makes  such  a  disposition  of  his  prop- 
erty that  it   may  be   unalienable   for  a   longer  period  than  is 
allowed  by  the  act,  such  disposition  is  only  void  for  so  much  as 
exceeds  the  term  of  twenty-one  years,  leaving  it  good  for  the  rest 
of  the  term.     The  only  points  which  have  ever  appeared  to  me 
to  bear  an  argument,  have  been  those  upon  the  critical  meaning 
of  the  words,  '  as  shall  be  living  at  the  time  of  my  decease ; '  and 
the  words,  '  or  born  in  due  time  afterwards ; '  which  follow  the 
description  of  the  persons  during  whose  lives  the  property  is  tied 
up.     If,  from  any  disinclination  to  give  effect  to  the  will,  your 
Lordships  were  to  construe  the  former  words  as  referring  to  the 
last  description  of  persons  only,  that  disinclination  would  be  grati- 
fied at  the  expense  of  overturning  all  the  rules  of  construction 
which  have  been  settled  for  ages ;  and  even  if  your  Lordships 
should  feel  inclined  to  give  any  relief  by  legislative  inter- 
ference, *  which  would  be  very  bold,  I  am  quite  sure  that     *458< 
you  will  not  be  so  bold  as  to  give  a  wrong  judgment  in 
point  of  law. 

"  "With  respect  to  the  other  point,  viz.  '  bom  in  due  time  after- 
wards,'  I  observe,  that  according  to  the'printed  report,  (d)  one  of 
the  Judges  held,  that  these  words  must  refer  to  a  child  in  ventre 
sa  mere ;  and  the  others,  that  they  amounted  to  a  declaration  of 
the  testator's  will,  that  the  property  should  be  unalienable  and 
accumulate  during  the  lives  of  all  the  persons,  born  or  unborn, 
whom  the  law  authorized  him  to  take  as  lives.     In  my  opinion, 

(o)  Infra,  s.  69.  ifi)  [Feame,  Ex.  Dev.  p.  536,  ed.  8.] 

(c)  Griffiths  «.  Vere,  infra,  s.  61.  (d)  (11  Ves.  149.) 

vol.  in.  47 
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either  of  these  constructions  may  be  taken  to  be  the  true  mean- 
ing, agreeably  to  the  rules  of  law ;  but  I  must  add,  that,  accord- 
ing to  the  rules  of  law,  the  House  must  put  such  a  construction 
upon  the  words,  as  will  support  the  testator's  intention;  it  is, 
therefore,  quite  beside  the  question,  to  argue  what  child  should 
take,  because  the  testator  is  describing  the  lives  of  persons,  in 
order  to  define  the  period  of  time  during  which  the  power  of 
alienation  is  to  be  suspended,  and  the  accumulation  is  to  go  on. 
But,  if  it  were  necessary,  I  should  have  no  difficulty,  as  a  lawyer, 
in  stating  to  the  House,  that  I  think  the  rule  of  law  has  been 
rightly  laid  down,  that  the  period  of  gestation  is  to  be  taken  at  the 
beginning  and  the  end.     In  Gulliver  v.  Wickett,  the  devise  was 
to  a  child  of  whom  the  mother  was  ensient,  with  a  proviso,  that 
the  property  should  go  over,  if  that  child  should  die  under  twenty- 
one  without  issue ;   and  in  the  construction  of  that  devise,  it 
was  laid  down,  that  the  devise  extended  to  the  child  in  ventre 
sa  mere;  and  that,  if   the  child  to   whom  it   was  given  had 
attained  twenty  years  of  age,  and  married,  and  died  leaving 
his  wife  ensient,  it  could  not  be  said   that  the  property  was  not 
vested.     In  the  case  of  Long  v.  Blackall,  I  thought  it  my  duty, 
as   counsel,  to  submit  to  the  consideration  of  the  Chancellor 
such  points  as  occurred  to  me  in  support  of  the  interest  of  my 
client,  and  urged,  that  the  allowance  for  the  time  of  gestation 
was  made  at   both  ends.     I  thought   that  the  point   was  not 
treated  with  the  respect  that  it  deserved.     The  Chancellor  sent 
the  case  to  the  Court  of  King's  Bench,  but  the  point  was  not 
made ;  and  when  I  pressed  the  Chancellor  to  send  it  there  again, 
his  answer  was,  that  he  was  very  much  ashamed  of  ever  having 

sent  it  there,  and  that  he  would  not  send  it  again.  I 
459  *    know  that  Lord  Kenyon's  opinion  was  quite  clear  *  upon 

the  subject,  as  well  as  those  of  Mr.  Justice  Buller,  and  Mr. 
Justice  Lawrence.  This,  therefore,  is  a  case,  in  which  the  legal 
doctrine  is  clear ;  and,  whatever  may  be  our  regret  upon  the 
subject,  is  it  not  our  duty  to  determine  according  to  law? 
When  I  put  the  question,  whether  this  decree  shall  be  reversed, 
I  shall  think  myself  bound  to  say,  that  I  think  it  ought  to  be 
affirmed." 

The  decree  was  affirmed. 

59.  By  the  statute  39  &  40  Geo.  III.  c.  98,  it  is  enacted, "  That 
no  person  or  persons  shall,  after  the  passing  of  that  act,  by  any 
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deed  or  deeds,  surrender  or  surrenders,  will,  codicil,  or  otherwise 
howsoever,  settle  or  dispose  of  any  real  or  personal  property  so 
and  in  such  manner  that  the  rents,  issues,  profits,  or  produce 
thereof,  shall  be  wholly  or  partially  accumulated  for  any  longer 
term  than  for  the  life  or  lives  of  any  such  grantor  •  or  grantors, 
settlor  or  settlors,  or  the  term  of  twenty-one  years  from  the 
death  of  any  such  grantor,  settlor,  devisor,  or  testator,  or  during 
the  minority  or  respective  minorities  of  any  person  or  persons 
who  shall  be  living  or  in  ventre  sa  mere  at  the  time  of  the  death 
of  such  grantor,  devisor,  or  testator,  or  during  the  minority  or 
respective  minorities  only  of  any  person  or  persons,  who,  under 
the  uses  or  trusts  of  the  deed,  surrender,  will,  or  other  assurances 
directing  such  accumulations,  would  for  the  time  being,  if  of 
full  age,  be  entitled  unto  the  rents,  issues,  and  profits,  or  the  in- 
terest, dividends,  or  annual  produce,  so  directed  to  be  accumu- 
lated. And  in  every  case  where  any  accumulation  shall  be 
directed  otherwise  than  as  aforesaid,  such  direction  shall  be  null 
and  void ;  and  the  rents,  issues,  profits,  and  produce  of  such  prop- 
erty so  directed  to  be  accumulated,  shall,  so  long  as  the  same 
shall  be  directed  to  accumulate  contrary  to  the  provisions  of  this 
act,  go  to  and  be  received  by  such  person  or  persons  as  would 
have  been  entitled  thereto  if  such  accumulation  had  not  been 
directed,  (a) 

"  Provided  always,  that  nothing  in  that  act  contained  should 
extend  to  any  provision  for  payment  of  debts  of  any  grantor, 
settlor,  or  devisor,  or  other  person  or  persons,  or  to  any  provision 
for  raising  portions  for  any  child  or  children  of  any  person  taking 
any  interest  under  any  such  conveyance,  settlement  or  devise, 
or  to  any  direction  touching  the  produce  of  timber  or 
*  wood  upon  any  lands  or  tenements  ;  but  that  all  such  "  460 
provisions  and  directions  shall  and  may  be  made  and 
given  as  if  the  act  had  not  passed."  (b) 

60.  Although  a  trust  of  accumulation  created  by  will  during 
the  continuance  of  a  life,  is  void  under  this  statute,  yet  such 
trust  will  be  supported  by  the  Court  of  Chancery  during  the  time 
allowed  by  the  act,  namely,  twenty-one  years. 

61.  Charlotte  Matthews  devised  all  her  real  estates  to  trustees,. 
upon  trust  to  sell,  and  gave  all  her  personal  estate  to  the  said 

(a)  Hargrave,  Jttr.  Exerc.  Vol.  1,  307.  (6)   [Bacon  v.  Proctor,  1  Turn.  &  R.  31.] 


556  Title  XXXVIII.     Devise.     Ch.  XX.  s.  61. 

trustees,  upon  trust,  to  invest  the  moneys  to  arise  from  the  sale 
of  her  real  estates,  and  her  personal  estate,  in  the  public  funds, 
upon  trust,  to  pay  the  dividends  to  her  sisters  Elizabeth  Mary 
Griffiths  and  Martha  Vere,  during  their  joint  lives,  in  equal  pro- 
portions ;  and  after  the  decease  of  either  of  them,  the  whole  to 
the  survivor  during  her  life.  Provided,  and  she  declared  her 
will,  that  so  much  of  the  said  dividends  as  should  accrue  due  to 
Elizabeth  Mary  Griffiths  during  the  life  of  John  Griffiths,  her 
husband,  should  not  during  that  time  be  paid  to  her ;  but  the 
same  should  be,  during  his  life,  invested  by  the  trustees  in  the 
public  funds,  and  that  the  dividends  or  interest  which  should 
accrue  thereon,  should  be  added  to  and  accumulate  with  the  cap- 
ital ;  and  upon  the  decease  of  the  said  John  Griffiths,  the  said 
capital,  with  the  accumulation  thereof,  should  be  forthwith,  paid 
to  Elizabeth  Mary  Griffiths. 

Under  a  bill  by  Mrs.  Griffiths  and  her  husband,  the  accounts 
having  been  directed  against  the  trustees,  who  were  also  execu- 
tors, a  petition  was  presented  by  Mr.  and  Mrs.  Griffiths,  praying 
a  declaration,  that  the  proviso  directing  accumulation,  was  con- 
trary to  the  statute  39  &  40  Geo.  III.  c.  98,  and  therefore  null 
and  void ; .  and  •  that  the  petitioners  were  entitled  to  have  full 
benefit  of  the  will,  as  if  such  clause  had  not  been  inserted,  (a) 

A  petition  for  the  same  purpose  had  been  presented  to  the 
Master  of  the  Rolls,  and  dismissed. 

In  support  of  the  petition,  it  was  argued,  that  the  meaning  of 
the  act  was,  that'the  whole  attempt  against  which  it  was  directed, 
should  be  void :  it  could  not,  therefore,  be  good  for  a  given 
time,  the  legislature  having  intimated  nothing  to  that  effect.  A 
direction  to  accumulate  for  a  life,  was  a  direction  to  accumulate 
for  more  than  twenty-one  years,  a  life-estate  being  larger  than 
an  estate  for  years.  The  value  of  the  life  was  of  no 
461  *  *  importance,  and  the  Court  would  not  inquire  into  that. 
This  act  was  to  be  construed  by  analogy  to  the  law  of 
executory  devises,  which  were  allowed  only  within  certain  lim- 
its. As  the  accumulation  might,  by  possibility,  last  longer  than 
twenty-one  years,  the  disposition  was  void,  as  a  limitation  over 
of  personal  property,  after  a  disposition  to  a  man  and  the  heirs  of 
his  body,  was  void ;  without  regard  to  the  possible  event,  that 

(a)  Griffiths  v.  Vere,  9  Ves.  127. 
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they  might  be  extinct  within  the  period  allowed  by  law.  If  the 
accumulation  should,  under  the  direction  in  the  will,  continue 
beyond  the  twenty-one  years,  what  was  to  become  of  that  which 
was  accumulated  after  that  period,  and  of  the  interest  of  the  pre- 
vious accumulation  ? 

Against  the  petition,  it  was  contended,  that  this  case  arose 
upon  a  statute  restraining  the  legal  right  to  dispose  of  property. 
Upon  the  construction  of  the  act,  it  clearly  was  not  intended  to 
prevent  accumulation  in  any  case,  after  the  death  of  the  party, 
to  the  period  of-  twenty-one  years  ;  and  though  an  attempt  was 
made  to  go  beyond  that,  the  purpose  should  be  good  to  that 
extent,  in  whatever  form  it  was  directed ;  for  no  precise  form 
of  directing  accumulation  was  prescribed,  nor  could  that  be 
intended ;  but  it  was  sufficient,  whatever  the  form,  that  it  was 
not  to  exceed  the  period  of  twenty-one  years.  The  direction 
that,  so  far  as  accumulation  was  directed  contrary  to  the  act, 
it  should  be  void,  applied  only  to  the  excess.  There  would  be 
certainly  some  difficulty,  in  the  event  of  the  parties  living  be- 
yond the  period  of  twenty-one  years,  to  determine  what  should 
become  of  the  excess.  But,  if  Mrs.  Griffiths  survived  that 
period,  she  would  be  entitled  to  the  accumulation,  provided  she 
survived  her  husband,  to  whose  death  it  was  confined ;  and  it 
was  possible  that  he  might  live  only  two  or  three  years. 

Lord  Eldon  said,  the  question  turned  on  the  will  and  the  act 
of  Parliament.  He  understood  a  petition  to  the  same  effect  was 
presented  to  the  Master  of  the  Rolls,  insisting  that,  by  the  will, 
accumulation  was  prescribed  beyond  what  was  allowed  by  the 
act,  and  therefore  the  direction  was  wholly  void ;  and  that  then 
Mrs.  Griffiths'  husband  was,  within  the  terms  of  the  act,  entitled 
to  the  rents  and  profits,  as  if  no  such  clause  for  accumulation 
was  in  the  will.  And  the  Master  of  the  Rolls  was  of  opinion, 
that,  upon  the  true  construction  of  the  act,  the  accumulation 
directed  during  the  life  of  the  husband,  if  not  in  fact 
going  *  beyond  twenty-one  years,  was  good ;  and  if  it  did  *462 
in  fact  continue  beyond  that  period,  yet,  upon  the  true 
construction  of  the  act,  the  direction  was  good  pro  tanto ;  and 
during  the  period  of  twenty-one  years,  the  rents  and  profits  were 
well  directed  to  accumulate,  leaving  it  to  the  law  to  determine 
what  was  to  become  of  the  rents  and  profits  to  accrue  between 

47* 
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the  end  of  the  twenty^one  years,  and  the  expiration  of  the  life ; 
and,  of  course,  to  determine  also  what  was  to  become  of  the 
interest  of  the  fund  created  by  the  accumlation  permitted  for  the 
period  of  twenty-one  years. 

'  The  sort  of  case  now  before  him  was  not,  he  believed,  much 
in  the  contemplation  of  the  legislature.    It  was  material  to  attend 
to  every  word  of  the  act,  for  the  language  was  not  very  similar  to 
any  other  act  with  either  enabling  or  restraining  clauses.     The 
phrase,    "partial  accumulation,"    was   rather   expressive  of  the 
effect  than  of  direction ;  but,  considering  the  subsequent  part, 
it.  must  be  construed  what  should  be  directed  to  be  accumulated. 
If  the  act  stopped  at  the  declaration  that  it  should  be  null  and 
void,  the  estate  in  the  mean  time  would  be  considered  as  not 
given,  unless  falling  into  the  residuary  devise;   and  therefore 
the  rents  and  profits  undisposed  of  must  have  gone  to  the  heir. 
But  the  question  was,  whether  the  following  words  were  not  so 
explanatory  of  the  former,  as  to  show  in  what  sense  the  legis- 
lature used  the  words  declaring  that  it  should  be  null  and  void ; 
and   whether,  taking  the   whole   clause  together,    it  was   not 
meant  only  as  far  as  by  the  subsequent  words  it  was  directed  to 
be  so  considered  ?    The  words  "  so  long  "  admitted  two  construc- 
tions ;  one,  so  long  as  the  same,  by  the  effect  of  the  direction  in 
the  will,  should  be  capable  of  being  accumulated  beyond  twenty- 
one  years  from  the  death ;  the  other,  so  long  as  the  same  should 
be  directed  to  be  accumulated  contrary  to  the  provisions  of  the 
act ;  the  accumulation  being  understood  to  be  contrary  to  the 
act,  if  directed  by  the  will  for  more  than  twenty-one  years.     It 
was  obvious,  that  many  cases  upon  the  old  law  of  executory 
devise  and  accumulation  were  not  in  any  manner  provided  for 
by  this  act :  he  doubted  whether  the  present  case  was  thought 
of;  for,  by  this  will,  the    estate  was    given,  not   by    executory 
devise,  but  by  creating  a  trust  to  pay  the  annual  profits,  and 
then  followed  the  direction  for  accumulation.     If  that  direction 
was  struck  out,  it  was  contended  that  the  effect  was  not 
463  *     *  as  in  other  cases,  that  those  profits  would  be  undisposed 
of,  but  that  it  must  be  considered  a  gift  in  prcesenti ;  and 
that  the  clause  for  accumulation  did  not  prejudice  their  immedi- 
ately entering  into  the  enjoyment.     If  it  was  necessary  to  decide 
that  question,  a  good  deal  was  to  be  said  upon  it ;  and  it  was  not 
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clear  upon  this  will  that  it  could  necessarily  be  made  out  that 
there  was  a  gift  in  prcesenti,  if  this  direction  was  struck  out  of 
the  will,  for  the  whole  must  be  taken  together.  But,  supposing 
it  not  struck  out,  was  the  direction  void  altogether,  because 
it  was  not  a  direction  for  accumulation  during  twenty-one  years 
or  less,  but  which  might  happen  to  operate  during  a  period  that 
might  last  longer,  admitting  also  that  it  might  operate  as  a 
direction  for  less  in  effect  ?  The  point  was  doubtful ;  but,  upon 
the  whole,  that  construction  which  had  been  put  upon  the  act 
was  the  right  one  ;  and  he  was  the  rather  led  to  that,  by  the 
concurrence  of  opinion  among  those  to  whose  assistance  he  had 
resorted  upon  the- first  construction  of  an  act  of  so  much  im- 
portance, who  all  agreed,  that  this  was  the  proper  construction. 
Under  these  circumstances,  finding  the  Master  of  the  Rolls' 
opinion  to  be  such  as  he  had  stated,  and  that  it  had  the  con- 
currence of  those  whom  he  had  consulted,  it  would  be  enough 
for  him,  if  it  was  only  the  inclination  of  his  opinion,  to  say  this 
was  the  right  construction,  (a) 
The  petition  was  dismissed. 

62.  It  has  been  determined  by 'Sir  W.  Grant,  that  a  trust  of  a 
term  during  the  minorities  of  tenants  for  life,  or  in  tail,  to  re- 
ceive and  lay  out  the  rents  in  stock,  to  accumulate  for  the  benefit 
of  the  persons  who  should,  upon  the  expiration  of  such  minorities 
or  death  of  the  minors,  become  entitled  to  the  rents,  and  of  the 
age  of  twenty-one,  was  too  remote  ;  and  being  void  in  its  creation, 
was  incapable  of  modification,  so  as  to  establish  it  to  the  extent 
to  which  it  might  have  been  originally  carried. 

63.  The  trust  of  a  term  of  1000  years  created  by  a  settlement 
was  declared  to  be, — That  during  the  minority  or  minorities  of 
the  persons  who  for  the  time  being  should,  under  the  limitations 

,  in  the  settlement,  be  immediate  tenants  for  life,  in  tail  male,  or 
in  tail,  in  possession,  or  actually  entitled  to  the  rents  ;  the  trus- 
tees should  lay  out  the  rents,  after  payment  of  certain  incum- 
brances, in  the  public  funds,  to  accumulate,  and  to  stand  pos- 
sessed of  such  funds  and  the  accumulation  of  the  dividends 
in  *  trust  for  such  person  or  persons  as  should,  immediately  *  464 
upon  the  expiration  of   such  minority  or  minorities,  or 

(a)  Longdon  v.  Simson,  12  Ves.  295.  Fearne's  Cont.  Rem.  536,  8th  ed.  [Haley  v.  Ban- 
nister, 4  Mad.  275.] 
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deaths  of  such  minors,  be  tenants  in  possession,  or  entitled  to 
the  rents,  and  be  of  the  age  of  twenty-one  years,  (a) 

The  bill  contended,  that  the  direction  for  the  accumulation  of 
the  rents  and  profits  during  minority,  until  there'  should  be  a 
tenant  in  possession  of  the  age  of  twenty-one  years,  was  illegal 
and  void ;  and  that  therefore  the  plaintiff,  as  tenant  in  tail,  was 
entitled  to  all  the  estates,  and  to  all  the  rents  which  should  re- 
main after  discharging  the  incumbrances.  It  was  argued  for  the 
plaintiff,  that  the  question  was,  whether  the  direction  to  accu- 
mulate the  rents  during  the  successive  minorities  of  tenants  for 
life,  or  in  tail,  until  there  should  be  some  tenant  in  tail  adult  to 
whom  the  whole  accumulation  was  to  be  paid,  was  not  too  re- 
mote ;  as  it  might  possibly  endure  much  longer  than  the  allowed 
limits.  It  might  happen,  though  not  probable,  that  this  accu- 
mulation would  go  beyond  a  century ;  if,  for  instance,  the  then 
tenant  for  life,  who  was  a  minor,  should  marry  and  die  under 
age,  leaving  a  minor,  who  might  do  the  same.  In  Griffiths  v. 
Vere,  (b)  Lord  Eldon  laid  it  down  as  well  settled,  that  the  possi- 
bility that  an  executory  devise  might  fall  within  the  legal  limits, 
would  not  support  it.  This  trust  of  accumulation,  therefore,  not 
being  within  the  act  39  &  40  Geo.  III.,  must  fall,  (c) 

On  the  other  side  it  was  said,  that  the  direction  for  accumu- 
lation did  not  necessarily  include  a  longer  period  than  the  law 
allowed ;  and  might  fall  within  those  limits.  It  was  not  a  plain 
direct  transgression  of  the  law ;  as  the  limitation  in  Lade  v.  Hol- 
ford,  (d)  looking  to  a  period  of  twenty-six  years.  That  accu- 
mulation might  proceed  as  long  as  the  estate  might  be  made  un- 
alienable, was  admitted  in  the  case  of  Mr.  Thellusson's  will,  (e) 
All  the  consequences  represented  as  flowing  from  this  accumula- 
tion might  happen  upon  any  limitations  in  tail ;  a  series  of  suc- 
cessive minorities  preventing  alienation.  If,  however,  this  trust 
went  too  far,  it  was  void  only  for  the  excess,  if  capable  of  being 
clearly  distinguished.  It  was  valid,  therefore,  at  least  until  a 
tenant  in  tail  attained  the  age  of  twenty-one. 

Sir  W.  Grant  said,  it  was  admitted  on  all  sides  in  the  case 
upon  Mr.  Thellusson's  will,  that  a  trust  of  accumulation  could 
not  exceed  the  limits  of  executory  devise.     It  was  on  one  side 

(o)  Southampton  v.  Hertford,  2  Ves.  &  Bea.  54.    Marshall  v.  Holloway,  2  Swan.  432. 
(b)  Ante,  §  61.  (c)  Ante,  §  59.  (d)  Ante,  v.  9.  (e)  Ante,  $  58. 
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strenuously  contended  that  it  could  not  go  so  far  ;  but  it 
was  *  decided,  that  so  long  as  an  estate  may  be  kept  from  *465 
vesting,  so  long  accumulation  may  be  directed.  An  estate 
may  be  kept  from  vesting  until  an  unborn  child  of  a  person  in 
being  attains  the  age  of  twenty-one  :  but  an  estate  could  not  be 
limited  so  as  to  vest  only  in  the  first  descendant  of  a  person  in 
being  who  might  attain  twenty-one ;  as  that  descendant  might 
be  a  child  of  an  unborn  child,  or  a  person  more  remote ;  and 
the  period  therefore  much  beyond  the  allowed  limits.  That  was 
the  direction  as  to  the  continuance  of  this  accumulation,  and  the 
consequent  suspension  of  vesting  of  the  accumulated  fund ;  as 
if  there  should  be  a  succession  of  tenants  for  life,  dying  under 
twenty-one,  the  accumulation  would  be  to  continue, .  and  the 
accumulated  fund  to  vest  only  in  a  person  attaining  that  age, 
however  remote  the  period.  To  that  extent  it  was  impossible 
to  support  it;  whether  it. could  be  supported  to  any  extent  he 
should  not  determine  till  he  saw  the  case  of  Phipps  v.  Kelynge, 
in  the  Register's  book. 

A  few  days  after,  his  Honor  said  he'  had  examined  that  case, 
and  found  it  was  in  substance  as  stated  in  the  note  to  Fearne's 
Executory  Devises :  (a)  but  he  did  not  think  it  would  be  found  to 
be  an  authority  for  the  proposition,  that  a  trust  for  accumulation 
exceeding  the  allowed  limits,  was  void  only  for  the  excess.  His 
opinion  therefore  was,  that  this  trust  was  altogether  void,  except 
so  fax  as  it  was  a  trust  for  payment  of  debts. 

(a)  Fearne,  Ex.  Dev.  App.  No.  6,  8th  edit.  615. 
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TITLE  XXXIX. 

MERGER. 
BOOKS    OF   REFERENCE    UNDER   THIS   TITLE. 

Richard  Preston.     An  Essay  on  the  Quantity  and  Quality  of  Estates,  with 

more  immediate  reference  to  the  Law  of  Merger. 

This  Essay,  which  forms  the  Third  Volume  of  Mr.  Preston's  Treatise  on 

Conveyancing,  but  is  also  separately  published,  is  particularly  commended  to 

the  student's  attentive  perusal.     Mr.  Hoffman  terms  it  "his  chef  d'ceuvre ;" 

and  Chancellor  Kent  regarded  it  as  a  "copious,  clear,  logical,  and  profound" 

discussion  of  the  doctrine  of  which  it  treats. 
Andrew  Bisset.    A  Practical  Treatise  on  the  Law  of  Estates  for  Life. 

The  eighth  chapter  of  this  work  is  devoted  to  the  Law  of  Merger,  as  it 

affects  Estates  for  Life  ;  in  which  some  of  Mr.  Preston's  opinions  are  critically 

examined. 
Kent's  Commentaries.    Vol.  IV.    Lect.  66. 
Powell  on  Mortgages.     Vol.  II.  p.  488-491.      Coventry's  Note,  Vol.  III. 

ch.  23,  sec.  14,  p.  1088-1089,  a,  with  Rand's  Note. 


I.  Defined l 

Distinguished  from  Suspension          ........  3 

Extinguishment    ..........  4 

Implied  Surrender         .........  5 

II.  Requisites  to  produce  Merger. 

1 .  The  estates  must  meet  in  the  same  person  without  any  intervening  Estate            .  9 

2.  They  must  be  estates,  not  rights      .  .  .  .  .  .  .  .14 

3.  They  must  be  estates  in  the  same  part  of  the  land        .....  20 
The  estate  in  remainder  or  reversion  must  be  in  quantity  as  great  as,  or  greater 

than,  the  preceding  estate ;........  31 

and  herein  the  gradation  of  estates        .......  37 

The  estates  must  unite  in  the  same  person  in  the  same  right,  or,  if  in  different 

rights,  they  must  meet  by  act  of  the  party,  and  not  by  mere  act  of  law           .  51 
And  if  in  different  rights,  an  absolute  power  of  alienation  must  be  incident  to 

both  estates  ...........  54 

7.  Both  estates  must  be  legal  or  both  equitable        ......  57 
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Sect. 

III.  Exemption  from  Merger,  when  Ihe  Union  of  Estates 
and  Interests  does  not  produce  Merger. 

1.  Estates  tail  and  the  remainder  or  reversion     .  .  .  .  .  .61 

2.  Estates  in  different  rights  meeting  by  act  of  law        .....       63 

3.  Estates  limited  by  the  same  instrument  ......  66 

4.  Executory  devises    .  .  .  .  .  .  .72 

5  Estates  conveyed  by  the  same  deed  for  the  purpose  of  conferring  the  collective 

ownership  or  duration  of  both  estates  .  .  .  .  .  .77 

6.  Estates  in  sefeinee  to  uses  .........       89 

7 .  Power  of  general  appointment  and  the  fee  under  limitations  to  uses       .  .92 

*  IV.  Consequences  of  Merger.  *  467 

1.  Upon  the  party  whose  estate  is  merged  .  .95 

2.  Upon  persons  having  interests  derived  thereout;   and  herein  of  equitable 

relief 100 

3.  Upon  the  estate  in  which  the  merged  estate  is  absorbed        .  .  .110 

V.  Extinguishment. 

Its  nature  and  effects  ;  and  herein  of  tlie  extinguishment  of  charges  118 


Section  1.  I.  Merger  is  the  annihilation  by  act  of  law,  of 
the,  less,  in  the  greater  of  two  vested  f  estates,  meeting  without 
any  intervening  estate,  in  the  same  person,  in  the  same  right ; 
or  if  in  different  rights,  meeting  in  the  same  person  by  act  of  the 
party,  and  not  by  mere  act  of  law,  and  so  that  the  person  in  whom 
the  estates  thus  meet  in  different  rights  by  act  of  the  party,  shall 
have  an  absolute  power  of  alienation  over  both  estates.1 


[  f  The  estates  must  be  vested,  because  a  vested  estate  cannot  merge  in  one  that  is 
contingent,  for  until  the  contingency  happens,  it  has  no  existence.  3  Prest.  Conv.  161. 
Ed.  3.] 

i  "  Merger  is  not  favored  in  equity,  and  is  never  allowed,  unless  for  special  rea- 
sons, and  to  promote  the  intention  of  the  party.  The  intention  is  considered  in  merger 
at  law,  but  it  is  not  the  governing  principle  of  the  rule,  as  it  is  in  equity  ;  and  the  rule 
sometimes  takes  place  without  regard  to  the  intention,  as  in  the  instance  mentioned  by 
Lord  Coke.  At  law,  the  doctrine  of  merger  will  operate,  even  though  one  of  the 
estates  be  held  in  trust,  and  the  other  beneficially,  by  the  same  person  ;  or  both  the 
estates  be  held  by  the  same  person,  on  the  same  or  different  trusts.  But  a  court  of 
equity  will  interpose,  and  support  the  interest  of  the  cestui  que  trust,  and  not  suffer  the 
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2.  Thus,  for  example,  where  A,  tenant  for  life,  with  reversion 
to  B  in  fee,  surrenders  his  life-estate  to  B,  or  B  releases  to  A  in 
fee ;  by  this  union  A's  life-estate  is  absorbed  in  the  inheritance ; 
and  the  consequence  is,  the  acceleration  of  the  estate  in  reversion ; 
which  is  not  enlarged  by  the  union  of  A's  life-estate,  but  is 
brought  into  possession.  Merger  takes  place  as  well  in  copyholds 
as  in  lands  of  other  tenures,  (a) 

3.  Merger  is  distinguishable  from  suspension ;  the  latter  being 
the  partial  absorption  occasioned  by  the  temporary  union  of  two 
estates  or  interest ;  as  where  the  lord,  tenant  for  life  of  a  manor, 
purchases  the  fee  of  a  customary  freehold  tenement  held  of  the 
same  manor,  the  seignory  is  suspended  during  the  life  of  the 
lord ;  had  the  tenement  been  pure  copyhold,  instead  of  custom- 
ary freehold,  the  copyhold  would  have  been  extinguished,  (b)  f 

4.  Extinguishment  also  differs  from  merger,  and  more  espec- 
ially denotes    the  annihilation  of  a  collateral   subject,  right  or 

interest  in  the  estate  out  of  which  it  is  derived ;  as 
468*  where  the  *  tenant  in  fee  of  a  copyhold  tenement  pur- 
chases the  services  or  seignory  of  his  particular  tenement, 
the  services  will  be  extinguished  ;  so  where  a  rent-charge  in  fee 
devolves  upon  the  tenant  in  fee  of  the  inheritance  upon  which  it 
is  charged,  the  rent  is  extinguished.     So  again  where  the  tenant 

(a)  Dove  v.  Williot,  Cro.  Eliz.  160. 

(6)  Bingham  v.  Woodgate,  1  Kns.  &  Myl.  32.    Sup.  Vol.  I.  p.  258,  s.  16. 


trust  to  merge  in  the  legal  estate,  if  the  justice  of  the  case  requires  it.  Unless,  how- , 
ever,  there  exists  some  beneficial  interest  that  requires  to  be  protected,  or  some  just 
intention  to  the  contrary,  and  the  equitable  or  legal  estates  unite  in  the  same  person, 
the  equitable  trust  will  merge  in  the  legal  title  ;  for,  as  a  general  rule,  a  person  cannot 
be  a  trustee  for  himself.  Where  the  legal  and  the  equitable  interests  descended 
through  different  channels,  and  united  in  the  same  person,  and  were  equal  and  coex- 
tensive, it  has  been  held,  that  the  equitable  estate  merges  in  the  legal,  in  equity,  as 
well  as  at  law.  The  rule  at  law  is  inflexible ;  but  in  equity  it  depends  upon  circum- 
stances, and  is  governed  by  the  intention,  either  expressed  or  implied,  (if  it  be  a  just 
and  fair  intention,)  of  the  person  in  whom  the  estates  unite,  and  the  purposes  of  jus- 
tice, whether  the  equitable  estate  shall  merge,  or  be  kept  in  existence.  If  the  person 
in  whom  the  estates  unite  be  not  competent,  as  by  reason  of  infancyor  lunacy,  to 
make  an  election,  or  if  it  be  for  his  interest  to  keep  the  equitable  estate  on  foot,  the 
law  will  not  imply  such  an  intention."  4  Kent,  Comin.  102 ;  [  Simonton  v.  Gray,  34 
Maine,  (4  Red.)  50 ;  Campbell  v.  Carter,  14  111.  286 ;  Jarvis  v.  Erink,  lb.  396;  D^vis 
v.  Barrett,  11  Bng.  Law  &  Eq.  317.] 

[t  See  also  St.  Paul  u.  Lord  Dudley  &  Ward,  15  Vcs.  167  ;  Roe  v.  Briggs,  16  East, 
415  ;  1  Watk.  Cop.  [362  ;]  King  v.  Moody,  2  Sim.  &  Stu.  579-1 
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for  life,  in  tail,  or  in  fee  of  the  manor,  purchases  and  takes  a  sur- 
render of  the  inheritance  of  a  copyhold  tenement  held  of  the 
same  manor,  the  copyhold  tenure  is  extinguished.  So  likewise 
where  an  interesse  termini  is  released  to  him  in  reversion,  the 
former  is  extinguished.  (a)f 

5.  Implied  surrender  is  also  to  be  distinguished  from  merger. 
Where  lessee  for  twenty  years  takes  a  new  lease  of  the  same 
premises  for  thirty  years,  at  an  increased  rent,  to  commence  in- 
stanter ;  this  is  an  implied  surrender  of  the  lease  for  twenty 
years :  it  does  not  merge  in  the  term  of  thirty  years,  but  the  law 
holds  the  acceptance  of  the  latter  to  be  an  implied  surrender  of 
the  former  from  the  inconsistency  of  the  two  contracts;  the 
occupation  under  the  one,  being  incompatible  with  the  terms  of 
the  other ;  and  the  result  is  the  same,  although  the  second  lease 
is  for  a  less  term  than  the  first :  as  were  lessee  for  life  or  for 
twenty  years  accepts  another  lease  for  two  years,  or  where  the 
second  lease  is  voidable  on  condition,  (b) 

6.  Merger  is  generally  absolute,  but  sometimes  conditional :  as 
against  one  person  an  estate  may  be  merged,  while  against 
another  it  may  have  continuance  of  interest,  as  will  appear  in  a 
subsequent  page.  J 

7.  So  it  has  sometimes  a  partial  operation,  or  rather  Operates 
upon  a  moiety,  or  other  undivided  portion  of  the  estate ;  as 
where  a  term  is  assigned  to  one  of  several  joint  tenants  of  the 
inheritance,  there  will  in  such  case  be  a  merger  of  the  term  in 
an  aliquot  part  in  respect  of  which  a  severance  takes  place.  So 
where  the  inheritance  is  conveyed  to,  or  descends  upon,  one  of 
several  joint  tenants  of  a  term,  or  where  the  inheritance  descends, 
or  is  conveyed  to  one  of  several  joint  tenants  for  life,  (c)  § 

8.  A  more  detailed  analysis  of  the  definition  of  merger  before 
given  with  its  qualifications,  will  lead,  first,  to  the  consider- 
ation of  the  requisites  to  the   operation   of  merger ;  secondly^ 

(a)  Sup.  tit.  x.  c.  6  ;  Banker  v.  Cooke,  11  Mod.  129;  Roe  v.  Wegg,  6  T.R.  708,  710;  St. 
Paul  i>.  Ld.  Dudley  &  Ward ;  King  v.  Moody,  vhi  sup. 

(b)  Shep.  Touch.  Surrender,  p.  [301.] 

(c)  Bovy's  case,  1  Vent.  193.    Infra,  ss.  106, 107, 108. 


[t  Salmon  v.  Swann,  Cro.  Jac.  619.] 

[t  Perk.  s.  624  ;  Com.  Dig.  Surr.    Co.  Lit.  333  ;  Infra,  ss.  25,  26.  | 

[$  Taylor  v.  Sayer,  Cro.  Eliz.  742  ;  Wiscot's  case,  2  Rep.  60.] 

vol.  in.  48 
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469  *  *of  those  cases  where  union  of  two  or  more  estates  is  not 
productive  of  merger:  and  thirdly  of  the  consequences 
resulting  from  merger ;  and  herein  of  its  effects, — 1.  Upon  the 
party  whose  estate  is  merged, — 2.  Upon  persons  having  inter- 
ests derived  out  of  that  estate, — and  3.  Upon  the  estate  in  which 
the  merged  estate  is  absorbed. 

9.  II.  The  first  requisite  which  must  concur  in  that  union  of 
two  or  more  estates  from  which  merger  will  result,  is  the  follow- 
ing, that  the  two  estates  must  meet  in  the  same  person,  in  the  same 
part  of  the  land,  without  any  intervening  vested  estate,  and 
without  any  intervening  contingent  remainder  created  by  the 
same  instrument  by  which  the  other  estates  are  created,  (a) 

10.  For  example,  where  A,  tenant  for  life,  with  remainder  to 
B  for  life,  with  remainder  to  C  in  fee,  purchases  and  takes  a 
conveyance  of  C's  remainder  in  fee  to  himself,  A's  life-estate  is 
not  merged  on  account  of  the  intervening  estate  of  B.  (b) 

11.  Again,  where  an  estate  is  limited  by  the  same  instrument 
to  A,  for  life,  remainder  to  his  first  and  other  unborn  sons  in  tail 
male,  remainder  to  A,  in  fee,  the  union  of  the  life-estate  of  A, 
with  the  remainder  in  fee  will  not  be  absolute,  so  as  to  destroy 
the  contingent  remainder  to  his  first  and  other  sons,  as  will  be 
noticed  in  a  future  page,  until  this  protection  is  taken  away  by 
A's  doing  some  act  by  which  he  compounds  his  life-estate  with 
the  remainder,  (c) 

12.  But  to  illustrate  further  the  requisite  now  under  considera- 
tion. A,  lessee  for  twenty  years,  with  remainder  to  B  for  thirty 
years,  purchases  and  takes  a  conveyance  to  himself  of  the  rever- 
sion in  fee ;  his  term  of  twenty  years  is  not  merged,  on  account 
of  the  intervening  term  of  B.  f  But  the  case  is  different  where 
the  owner  of  the  particular  estate  creates  a  lease,  and  then  sur- 
renders his  estate  to  the  reversioner.  $  The  privity  remains,  not- 
withstanding, between  the  particular  estate  and  the  remainder 

(a)  s.  12, infra.    (Roberts  v.  Jackson,  1  Wend.  478.  James  v.  Morey,  2  Cowen,  246.) 
(Sj  Dunoomb  v.  Duncomb,  3  Lev.  437.    Bates's  case,  1  Salk.  254. 
(c)  Wiscot'scase.    2  Eep.  60.     Infra,  §  85,  86. 


[t  Brook,  Exting.  55 ;  Whitchurch  v.  Whitchurch,  2  P.  Will.  236  ;  Scott  v.  Fen- 
houllet,  1  Bro.  C.  C.  69  ;  15  Vin.  Ab.  362  ;  Coleburn  v.  Mixtone,  1  Leon.  129,  as  cor- 
rected in  Doe  v.  Walker,  5  B.  &  Cr.  Ill,  123.] 

[t  See  Burton  v.  Barclay,  7  Bing.  745]  ;  [Heed  v.  Latson,  15  Barb.  9;  Clift  v.  White, 
lb.  70;  Logan  v.  Green,  4  Ire.  Eq.  370.] 
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or  reversion ;  for  the  lease  is  a  portion  of  the  particular  estate. 
If,  therefore,  A,  tenant  for  life,  with  remainder  to  C  in  fee,  grants 
a  lease  to  B  for  years,  and  afterwards  surrenders  his  life- 
*  estate  to  C,  his  life-estate  merges,  although  the  under-     "470 
lease  continues,  (a)  f 

13.  Again,  if  an  estate  be  devised  to  the  heir  for  life,  the 
descent  of  the  immediate  reversion  to  him  will  merge  his  life- 
estate,  (b) 

14.  (2.)  Another  requisite  is,  that  merger  must  take  place  be- 
tween one  or  more  estates.  An  estate  for  life  cannot  merge  in  a 
right  to  the  reversion  ;  as  where  tenant  in  tail  discontinued  and 
granted  an  estate  for  life,  and  died  without  issue  in  the  lifetime 
of  tenant  for  life,  who  afterwards  surrendered  to  the  person 
having  the  right  to  the  remainder  expectant  on  the  estate  tail 
which  was  discontinued ;  no  merger  took  place  upon  the  surrender, 
but  the  estate  for  life  and  the  new  reversion  (created  by  wrong, 
by  means  of  the  discontinuance,)  continued ;  there  was  no  re- 
mitter, and  consequently  no  estate  in  which  the  life-estate  could 
merge.  J 

15.  So  neither  will  a  mere  right,  such  as  an  interesse  termini 
intervening,  prevent  the  merger  of  the  two  estates :  as  where  A 
granted  a  lease  to  B  for  ten  years,  to  commence  immediately, 
and  afterwards  leased  the  same  land  to  C  for  a  term  of  ten  years, 
to  commence  at  Michaelmas  following ;  and  afterwards  B,  before 
Michaelmas,  purchased,  and  took  a  conveyance  to  himself  of  the 
reversion  in  fee.  It  was  the  opinion  of  the  Court  of  C.  B.  in  an 
anonymous  case  in  Dyer,  that  C  might  enter  after  Michaelmas, 
and  enjoy  his  term ;  consequently,  the  term  of  B  was  merged,  not- 
withstanding the  interesse  termini,  (c) 

16.  Again,  in  the  recent  case  of  Doe  v.  Walker,  A  granted  a 
lease  to  B  for  twenty-one  years?  to  expire  at .  Michaelmas,  1809  : 
in  December,  1799,  he  granted  a  further  lease  to  B  for  sixty  years, 
to  commence  from  Michaelmas,  1809  :  A  died  in  1800,  and  de- 
fa)  Co.  Lit.  185,  a.  (6)  Godbold  v.  Freestone,  3  Lev.  406.     Vid.  infr.  B.  76. 
(c)  Vid.  sup.  Vol.  I.    Tit.  8,  c.  2,  s.  31,  et  seq.     Dyer,  112,  a. 

[t  Webb  v.  Russell,  3  T.  R.  393 ;  Inf.  s.  110  ;  see  also  Ld.  T.  v.  Barton,  Moor,  94 ; 
Thorn  v.  Woolcombe,  3  B.  &  Adol.  586.] 

[t  Pauling  v.  Hardy,  Skin.  3,  62,  B.  55 ;  3  Pres.  Conv.  56.  Ed.  3;  2  Roll.  497, 
PI.  16 ;  Garraway's  case,  cited,  Hard.  417  ;  Stephens  v.  Britridge,  1  Lev.  36.] 
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vised  the  reversion  to  B  for  life,  who,  in  1806,  before  the  period 
for  the  commencement  of  the  lease  of  sixty  years,  conveyed  his 
life-estate  to  C.  Bayley,  J.,  held,  that  the  interesse  termini  was 
not  extinguished  in  B's  life-estate ;  observing,  that  B  had 
nothing  but  his  life-estate  until  1809,  and  nothing  but  the 
sixty  years'  lease  after  that  period  ;  meaning  of  course,  by  that 
expression,  that  the  lease  of  twenty-one  years  was  merged  in  the 

life-estate,  (a) 
471  *         *  17.  The  preceding  case  is  also  an  authority  that  an 

interesse  termini  to  commence  in  futuro,  and  which  con- 
sequently, does  not  give  an  immediate  right  to  the  possession 
by  becoming  a  term  in  fact,  is  not  extinguished  by  the  accession 
of  the  freehold  devised  to  the  person  having  that  interesse 
termini,  so  long  as  the  estate  gives  only  a  future  right  to  the 
possession. 

18.  But  although  an  interesse  termini  will  not,  properly  speak- 
ing, merge,  it  may,  nevertheless,  be  extinguished  by  release. 

19.  Thus,  where  A  granted  a  lease  to  B  for  one  hundred 
years,  to  commence  on  the  death  of  C,  and  during  C's  life  B 
assigned  all  his  interest  in  the  term  of  one  hundred  years  to  A, 
the  interesse  termini  was  extinguished.  (&) 

20.  (3.)  But  the  estates  must  not  only  meet  in  the  same  per- 
son without  any  vested  intervening  estate  ;  but  must,  as  a  third 
requisite,  be  in  the  same  part  of  the  land. 

21.  Thus,  where  A  is  tenant  for  life,  with  reversion  to  B  in 
fee  of  one  moiety,  and  tenant  in  tail  in  possession  of  the  other 
moiety,  no  merger  of  A's  estate  for  life  takes  place  ;  for  the  two 
estates  are  as  distinct,  as  if  he  were  tenant  for  life  of  Black  Acre, 
and  tenant  in  tail  of  White  Acre.  But  if  B  were  to  release  the 
reversion  in  fee  of  his  moiety  to  A,  then  a  merger  of  A's  life- 
estate,  by  its  union  with  the  reversion  in  the  same  moiety,  will 
take  place,  (c) 

22.  Again,  where  A  and  B  are  tenants  in  common  in  fee,  each 
has  an  undivided  moiety ;  A  conveys  his  moiety  to  C  for  life,  and 
B  dies,  and  his  moiety  descends  to  C ;  C's  estates  will  not  merge, 
they  are  in  distinct  parts  of  the  land  ;  he  has  a  life-estate  in  one 
moiety,  the  fee  in  another. 

(a)  5  Bar.  &  Cres.  111.  (6)  Salmon  v.  Swarm,  Cro.  Jao.  619. 

(c)  See  Oakley  v.  Smith,  Amb.  368.    Church  v.  Edwards,  2  Bro.  C.  C.  180. 
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23.  So,  where  A  and  B  are  tenants  in  common,  or  joint-ten-1 
ants  for  life,  with  remainder  to  C  in  fee,  and  A  conveys  his 
estate  for  life  to  C ;  a  merger  takes  place  only  of  A's  moiety ; 
and  B  and  C  will  then  be  tenants  in  common  of  the  freehold, 
C  having  the  inheritance  in  fee  of  one  moiety  in  possession,  and 
of  the  other  moiety  in  remainder,  expectant  upon  B's  life-estate. 

24.  Where  a  tenant  for  life  accepts  a  grant  to  him  and  another 
jointly  in  fee,  there  will  be  a  merger  for  one  moiety,  and  a  sever- 
ance of  the  joint-tenancy  :  and  so  also  where  tenant  for  life  con- 
veys his  life-estate  to  one  of  two  joint-tenants  of  the  reversion  in 
fee  ;  there  will  be  a  merger  of  a  moiety  only  and  a  sever- 
ance of  *  the  joint-tenancy.  So  again,  where  the  reversion  *  472 
descends  to  one  of  two  joint  tenants  for  life,  or  one  of  two 
joint-tenants  for  life  purchases,  and  takes  a  conveyance  to  him- 
self of  the  reversion,  the  jointure  is  severed,  and  merger  of  the 
life-estate,  as  to  one  moiety,  takes  place.  The  law  is  the  same 
where  a  term  of  years  is  assigned  to  one  of  two  or  more  joint- 
tenants  of  the  inheritance ;  in  which  case  an  aliquot  part  only, 
and  not  the  entirety  of  the  term  will  merge,  as  noticed  in  a  for- 
mer page,  and  for  which  Sir  Ralph  Bovey's  case  is  an  authority. 
For  although  joint-tenants  are  seised  per  tout  as  well  as  per  mie, 
yet  for  the  purposes  of  merger,  they  are  considered  generally  as 
having  only  aliquot  proportions ;  and  this  peculiarity  of  their 
tenancy,  that  they  hold  per  tout,  would  apply  as  forcibly  in  favor 
of  a  merger  of  the  entirety,  in  the  case  above  supposed  of  a  grant 
from  the  tenant  for  life,  to  one  of  two  joint-tenants  of  the  rever- 
sion in  fee,  as  in  that  of  a  term  for  years,  (a) 

25.  It  was  before  shown  that  an  intervening  vested  estate 
would  prevent  the  union,  and,  consequent  merger  of  estates 
which  it  keeps  distinct ;  but  if  the  intervening-  estate  be  in  con- 
tingency, it  will  not  prevent  the  union  and  consequent  merger  of 
the  other  estates :  although  this  union,  in  some  instances,  will 
not  produce  an  absolute  but  only  a  temporary  or  conditional 
merger ;  so  that  the  estates  will  open  again  to  let  in  the  con- 
tingent estate,  when  the  event  happens  upon  which  it  is  to 
arise. 

26.  Thus,  where  an  estate  is  limited  by  the  same  deed  to  A  for 

(o>  1  Inst,  182  b.  2  Kep.  60.  Brooke  Ab.  Sun-en.  pi.  11.  Vent.  193.  See  also  3  Prest. 
Conv.  478.    lb.  88-9. 

48* 
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life,  remainder  to  his  first  and  other  unborn  sons  in  tail  male, 
remainder  to  A  in  fee  ;  the  remainder  to  A  in  fee  is  executed  sub 
modo ;  so  as  to  let  in  the  contingent  remainders  to  A's  first 
and  other  sons,  as  they  come  in  esse,  (a) 

27.  But  the  union  will  be  absolute  which  is  produced  by  a 
distinct  transaction,  or  act  of  law,  so  as  to  produce  the  merger  of 
the  particular  estate ;  as  when  A,  in  the  case  supposed  in  the 
last  section,  before  a  son  born,  does  some  act  by  which  he  con- 
solidates the  two  estates,  namely,  by  conveying  his  life-estate 
and  remainder  in  fee  to  B  in  fee ;  the  particular  estate  is  de- 
stroyed, and,  with  it,  the  contingent  remainders  to  A's  first  and 
other  sons  which  depended  upon  it.  (b) 

28.  Again,  where  an  estate  is  limited  to   A  and  B  and  the 
heirs  of  the  survivor,  and  they  concur  in  conveying  their 

473  *    estate  *  to  the  reversioner  in  fee,  the  contingent  remainder 
is  destroyed  by  the  merger  of  the  particular  estate  by 
which  it  was  supported,  in  the  reversion,  (c) 

29.  But  where  the  descent  of  the  reversion  is  immediate  upon 
the  owner  of  the  particular  estate  which  supports  the  contingent 
remainder,  as  the  heir  of  the  person  by  whose  will  the  particular 
estate  and  remainder  are  created,  it  should  seem  that  the  merger 
will  not  destroy  the  contingent  remainder;  inasmuch  as  the 
descent  takes  place  at  the  very  instant  the  will  comes  into  opera- 
tion. But  where  the  descent  of  the  reversion  is  not  immediate 
from  the  testator,  as  where  the  reversion  descends  to  the  owner 
of  the  particular  estate  from  some  other  person  than  the  testator, 
there  the  merger  will  take  place.  So,  if  the  owner  of  the  partic- 
ular estate,  in  the  case  supposed,  purchased  the  reversion,  the 
merger  would  also  have  been  absolute,  (d) 

30.  Sometimes  the  consequences  of  the  merger  of  an  imme- 
diate particular  estate,  upon  which  a  contingent  remainder  de- 
pends, are  suspended  during  the  continuance  of  a  prior  particular 
estate  ;  thus,  where  an  estate  is  limited  to  A  for  life,  remainder 
to  B  for  life,  remainder  to  the  first  and  other  unborn  sons  of 
B  in  tail  male,  remainder  to  C  in  fee,  and,  by  subsequent  de- 

(a)Lewis  Bowles's' case,  11  Rep.  79.     Vide  infra,  s.  30. 

<J)  See  Hasker  v.  Sutton,  1  Bing.  500.    Doe  v.  Howell,  10  B.  &  Cr.  191. 

(c)  Be  Harrison,  3  Anst.  836.    Butler's  note,  78,  Co.  Lit.  191,  a. 

(<Z)  Plunket  v.  Holmes,  1  Lev.  11.  T.  Rayra.  28.  Boothby  v.  Vernon,  9  Mod.  147, 150. 
Fearne,  Cont.  Eem.  341,  ed.  1824.  Infra,  s.  67.  Hooker  v.  Hooker,  Hardw.  13.  Crump  v. 
Norwood,  7  Taunt.  362. 
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scent  or  conveyance,  the  remainder  of  C  devolves  upon  B, 
during  the  continuance  of  A's  life-estate,  the  contingent  remain- 
der to  B's  first  and  other  sons  is  preserved.  But  if  A  surren- 
ders to  B,  or  dies  before  a  son  is  born,  the  particular  estates  being 
determined,  the  contingent  remainders  are  destroyed ;  the  merger, 
on  the  accession  of  one  estate  to  the  other,  having  been  produced 
by  a  distinct  and  subsequent  act  or  conveyance,  (a) 

31.  (4.)  Another  requisite  that  must  concur  in  the  union  of 
two  estates,  in  order  to  produce  the  merger  of  one  of  them,  is, 
that  the  estate  in  immediate  remainder  or  reversion  must  in  quan- 
tity be  as  large  as,  or  larger  than  the  preceding  estate,  'fhus, 
where  A,  lessee  for  years,  afterwards  takes  a  conveyance  of  the 
immediate  reversion  for  his  life,  to  take  effect  immediately  the 
term  is  extinct.  But  where  a  grant  is  made  to  A  for  life,  and 
afterwards  a  grant  of  the  reversion  is  made  to  him  for  twenty 
years,  there  A  has  both  estates,  and  no  merger  ensues,  because 
the  estate  in  reversion  is  less  than  the  preceding  estate. 

32.  Again,  where  A  is  tenant  for  life,  remainder  to  B  for  life, 
and  A  surrenders  to  B,  A's  estate  merges ;  B's  estate  in 
remainder  *  being  for  his  own  life,  is  to  him  greater  than    *  474 
A's  estate,  which  to  B  is  an  estate  pour  autre  vie.     But 

if  B  were  to  convey  his  life-estate  in  reversion  to  A  no  merger 
would  ensue ;  because  B's  estate  is  to  A  less  than  A's  own 
estate,  and  consequently  A's  ownership  will  comprise  the  dura- 
tion of  both  estates,  (b) 

33.  Again,  where  an  estate  is  limited  to  A  for  twenty-one 
years,  remainder  to  B  for  life,  remainder  to  A  for  life,  remainder 
to  A  for  one  thousand  years,  remainder  to  C  in  fee,  and  B  con- 
veys his  life-estate  to  A ;  B's  estate  merges  in  A's  life-estate, 
that  being  the  next  freehold  in  reversion,  and,  as  to  A,  greater 
than  B's  estate :  the  term  of  twenty-one  years  then  merges  in 
A's  life-estate ;  the  intervening  estate  for  life  in  B,  which  kept 
them  apart  being  removed,  and  A's  life-estate  being  larger  than 
the  term :  but  A's  term  of  one  thousand  years  next  in  remainder 
being  less  than  his  freehold  estate  for  life,  the  latter  cannot 
merge  therein.  If  C  were  to  convey  hip  remainder  in  fee  to  A, 
or  upon  C's  death  it  were  to  descend  upon  A,  the  term  of  one 

(a)  Davies  v.  Bush,  1  M'CI.  &  Yo.  68,  82. 

(5)  Lewis  Bowles's  case,  11  Kep.  83.    4th  Resolution.     Owen  38.  Co.  Lit,  64,  b. 


572  Title  XXXIX.    Merger,  s.  33—36. 

thousand  years  would  immediately  merge  in  the  remainder  in 
fee,  and  then  the  life-estate  would,  upon  the  merger  of  the  term, 
be  also  absorbed  in  the  reversion  in  fee.  (a) 

34.  The  reader  will  observe  upon  the  case  last  supposed,  that 
merger  may  take  place  between  several  estates  at  the  same  time, 
until  the  whole  become  absorbed  in  the  more  remote  estate. 
This  may  be  further  illustrated.  An  estate  was  limited  to  A  for 
life,  remainder  to  B  in  tail  male,  remainder  to  A  in  tail  male, 
remainder  to  B  in  tail  general,  remainder  to  A  in  fee.  A  and 
B  joined  in  levying  a  fine  to  enure  to  A  in  fee ;  all  the  estates 
concurred,  and  merged  in  the  ultimate  remainder  in  fee  of  A. 
By  the  fine  the  several  estates  tail  were  converted  into  base  fees, 
and,  as  such,  became  capable  of  merger ;  first  the  time  of  B's 
estate  tail  general,  next  that  of  A's  estate  tail  male,  then  that  of 
B's  estate  tail  male,  and  then  in  retrograde  succession  the  estate 
for  life  of  A  merged  in  the  remainder  in  fee  of  A  ;  the  more 
remote  estates  being  absorbed  before  those  which  are  more  im- 
mediate, (b) 

35.  A  doubt  has  been  raised,  whether  one  life-estate  will 
merge  in  an  another  life-estate  next  in  remainder,  when  they  are 
equal  in  quantity  ;"  as  where  A,  tenant  for  the  life  of  B,  surren- 
ders to  C  tenant  for  the  life  of  D.  Where,  however,  in  the 
last  case,  A  and  C  concur  in  conveying  their  respective 
475  *  estate's  to  *  a  stranger,  with  the  intention  that  the  grantee 
may  enjoy  the  estate  during  the  period  of  the  collective 
ownership  of  the  two  estates,  authority  is  not  wanting  in  sup- 
port of  the  proposition  that  merger  does  not  take  place,  and  this 
indeed  appears  to  be  law.  (c) 

36.  In  reference  to  the  last  observation,  the  reader  is  referred 
to  a  future  page  for  the  consideration  of  the  proposition  which 
has  been  extracted  from  Bredon's  case,  and  Treport's  case,  that 
the  union  of  two  estates  in  the  same  person,  by  means  of  the 
joint  act  of  the  respective  owners,  with  the  intention  that  the 
estate  of  their  assignee  should  continue  for  the  collective  time  of 
their  several  estates,  will  not  be  any  cause  of  merger.  As  where 
A,  tenant  for  life,  and  B,  tenant  in  tail,  next  in  remainder,  made 
a  feoffment  or  levied  a  fine  to  C  in  fee,  it  is  said,  that  although 

(a)  Supra,  s.  31. 

(6)  Holt  v.  Sambaoh,  Cro.   Car.  103.    Hetley,  74.    Hutt.  96.     See  also  Thorn  v.  Wooll- 
oombe,  3  B.  &  Adol.  686.  (c)  3  Prest.  Conv.  229.  Ed.  3,  on  Co.  Lit.  299. 
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there  was  a  union  of,  the  life-estate  with  the  ownership  of  the 
base  fee  in  C,  yet  there  was  no  merger ;  and  if  B  died  without 
issue  during  the  lifetime  of  A,  the  ownership  of  C  would  con- 
tinue during  A's  life,  (a) 

37.  There  is  a  gradation  not  only  in  the  quantity  or  duration 
of  estates,  but  also  in  their  quality.  Their  gradation  in  respect 
of  quantity  is,  first,  estates  of  inheritance,  and  in  the  following 
order,  fees  simple,  fees  determinable,  qualified  or  base,  and  estates 
tail ;  secondly,  estates  of  freehold,  such  as,  estates  tail  after  pos- 
sibility of  issue  extinct,  which  for  the  purpose  of  merger  are 
considered  life-estates,  estates  for  life  absolute  or  determinable  ; 
thirdly,  chattels,  such  as  terms  for  years,  and  certain  other  inter- 
ests, which,  although  not  strictly  speaking,  terms,  are  neverthe- 
less classed  with  them  as  chattel  interests  in  land,  namely, 
estates  by  extent,  and  by  statute  merchant,  statute  staple,  estates 
devised  to  executors  for  payment  of  debts,  and  estates  at  will. 
With  respect  to  life-estates,  an  estate  for  a  man's  own  life,  as 
before  observed,  is  considered  by  the  law  as  greater  to  him  than 
an  estate  for  the  life  of  another.  With  respect  to  their  quality,^ 
an  estate  in  reversion  is  considered  greater  than  an  estate1  in 
possession,   though   in   other   respects    equal ;    and   with 

.*  regard  to  terms  for  years,  though  the  term  in  reversion  *  476 
be  of  smaller  duration,  (b) 

38.  It  was  long  considered  an  unsettled  point,  whether  one 
term  would  merge  in  another  term  in  reversion,  or  according  to 
the  quaint  language  of  the  early  authorities,  whether  "  years 
would  drown  in  years."  The  cases  on  this  subject  are  discussed 
in  the  valuable  volume  to  which  frequent  reference  is  made  in 

(o)  Infra,  ss.  43,  85,  91.  1  Rep.  77.  1  Salk.  338.  '6  Eep.  14.  See  also  Earl  of  Claii- 
rickard's  case,  Hob.  273.    3  Prest.  Con.  409,  410,  413.  Ed.  3. 

(4)  Supr.  tit.  xiv.  §  77.  Dighton  «.  Greenvil,  2  Vent.  321,  327.  Colles's  Pad.  Ca.  64. 
Heydon  v.  Smith,  Moor,  662. 


[t  The  reader  is  here  reminded  "  that  by  the  quantity  of  estates,  must  be  under- 
stood, the  extent  or  continuance  of  time,  or  degree,  or  interest  of  the  estate  ;  as  for 
years,  for  life,  or  in  fee.  By  the  quality  of  an  estate,  the  nature,  incidents,  and  other 
collateral  qualifications  of  that  interest,"  such  as  its  being  in  possession,  or  rever- 
sion ;  absolute  or  conditional ;  in  severalty,  joint-tenancy,  coparcenary,  or  in  com- 
mon :  and,  in  reference  to  the  subject  of  the  present  chapter,  may  be  added,  legal  or 
equitable.     Prest.  Essay  on  Estates,  7.] 
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the  course  of  this  chapter,  and  the  learned  author  arrives  at  the 
conclusion,  that  the  affirmative  of  the  question  must  be  consid- 
ered established  law,  and  as  having  been  decided  so  long  ago  as 
in  the  case  of  Hughes  v.  Robotham.  (a) 

39.  The  recent  case  of  Stephens  v.  Bridges  seems  now  to  have 
settled  the  point.  In  that  case,  a  mortgage  term  of  one  thousand 
years  was  created  in  1720,  and  another  for  five  hundred  years 
in  the  same  premises  in  1725.  The  former,  together  with  the 
mortgage  debt,  for  which  it  was  a  security,  vested  in  A,  and  upon 
her  death,  devolved  upon  her  executors,  who,  in  1780  took  an 
assignment  of  the  five  hundred  years'  term,  with  the  debt  due 
thereon.  In  1795,  the  executors  assigned  both  terms  to  trustees 
on  the  marriage  of  the  legatee,  entitled  to  them  under  A's  will. 
Sir  John  Leach,  V.  C,  held  that  the  one  thousand  years'  term 
merged  in  the  reversionary  term  of  five  hundred  years,  (b) 

40.  From  the  preceding  authorities,  the  reader  will  perceive 
the  doctrine  to  be  now  settled,  that  one  term  will  merge  in  ano- 
ther term  in  reversion,  although  the  latter  be  for  a  much  shorter 
duratmn,  and  upon  the  principle  that  nemo  potest  esse  dominus  et 
tenens :  but  it  will  be  proper  in  this  place  to  observe,  that  a 
doubt  exists  respecting  the  merger  of  one  term  in  another,  when 
the  latter  term  is  not  in  reversion,  but  a  term  to  remainder.  Thug, 
where  lands  are  conveyed  to  the  use  of  A  for  one  hundred  years, 
with  remainder  after  its  expiration  to  B  for  ninety-nine  years ; 
the  question  is,  whether  if  A  assigns  his  term  to  B  it  will  merge 
in  B's  term  for  ninety-nine  years ;  or  whether  B  will  have  the 
ownership  during  the  collective  period  of  both  terms.  Mr.  Pres- 
ton seems  to  incline  to  the  opinion,  that  merger  will  ensue ;  but 
acknowledges  the  point  doubtful,  and  adds,  that  as  far  as  reason 
and  good  sense  ought  to  prevail,  and  technical  rules  be  exploded, 

it  seems  to  be  reasonable,  that  the  assignee  of  two  several 
477  *    terms,  one  in  possession,  the  other  in  remainder,  should  *  be 

entitled  to  hold  the  possession  for  both  these  terms ;  since 
from  the  nature  of  these  interests,  there  is  not  any  incompati- 
bility between  them ;  and  the  time  of  one  estate  is  quite  distinct 
from  the  time  of  the  other,  (c) 

41.  It  may  be  further  observed,  in  opposition  to  the  applica- 
nt) 3  Prest.  Conv.  182-200.    Cro.  Eliz.  302.  (b)  Mad.  &  Geld.  66. 

(c)  3  Prest.  Coiiy.  201. 
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tion  of  the  doctrine  Of  merger,  in  the  above  instance,  that  although 
there  is  privity  of  estate,  between  the  termor  in  possession  and 
the  termor  in  remainder,  there  is  none  in  tenure ;  each  of  the  ter- 
mors alike  holding  of  the  reversioner  ;  so  that  their  existence  is 
not  incompatible  with  the  maxim,  non  potest  esse  dominus  et 
tenens :  and  although  every  term  may  in  legal  parlance  be  des- 
ignated as  of  the  same  quantity,  yet  in  actual  duration  or  numer- 
ical quantity,  the  term  in  remainder,  in  the  case  above  supposed, 
is  less  ;  but  even  if  it  were  equal  in  duration,  the  rule  is,  that 
equal  estates  do  not  merge,  (a) 

42.  The  argument,  that  merger  does  not  take  place  from  the 
union  of  the  term  in  possession  with  the  term  in  remainder,  is 
strengthened  by  the  authorities  before  referred  to,  and  cited  in  a 
future  page,  respecting  the  union  of  a  life-estate  in  possession 
with  a  life-estate  in  remainder,  both  being  equal ;  and  if  in  the 
latter  instance  merger  does  not  result  from  their  union  in  the 
same  person,  because  there  is  nothing  incompatible  in  their 
coexistence,  the  argument  by  analogy  holds  with  equal  force 
respecting  terms  for  years  similarly  circumstanced,  (b) 

43.  Mr.  Preston  seems  to  think,  that  when  these  life-estates 
are  equal,1  and  meet  in  the  same  person,  the  former  will  merge 
in  the  latter,  except,  as  will  be  again  noticed  in  a  future  page, 
when,  upon  the  authority  of  Treport's  and  Bredon's  cases,  the 
two  equal  life-estates  are  conveyed  to  a  third  person  with  the 
intent  of  conferring  upon  him  the  ownership  for  the  collective 
duration  of  both  estates  ;  but  it  appears  to  be  doubtful  whether, 
in  the  former  case,  the  merger  of  two  equal  life-estates  will  take 
place,  even  when  not  conveyed  with  the  intent  to  confer  com- 
bined ownership  ;  and  Mr.  Preston  seems  to  admit  that  the 
point  is  doubtful ;  because,  he  adds,  "  if  the  two  estates  do  con- 
tinue distinct,  this  may  be  another  difference  arising  from  a 
remainder  as  distinguished  from  a  reversion."  (c) 

44.  The  author  of  the  present  chapter  is  inclined  to  the  opin- 
ion, that  merger  will  not  take  place,  where  two  equal  life-estates, 
the  one  in  possession,  the  other  in  remainder,  meet  in  the 
'same  person,  although  they  were  conveyed  for  the  pur-     *478 

<a)  Sect.  37.    11  Rep.  81.      (i)  Supra,  s.  36.      Infra,  s.  77,  et.  seq.    (c)  3  Prest.  Conv.  229. 
1  See  Bisset  on  Estates,  p.  183. 
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pose  of  effecting  the  merger  of  the  prior  life-estate ;  and  upon 
the  principle  before  stated  in  the  fortieth  section.  That  prin- 
ciple presents  a  solution  by  -which  several  cases,  which  would 
otherwise  be  anomalous,  may  be  reconciled,  and  that  too,  in  con- 
sistency with  other  established  rules  involved  in  the  learning  of 
merger. 

45.  The  principle  which,  it  is  submitted,  must  govern  the  pre- 
ceding cases,  is  this,  that,  being  equal  estates,  the  one  in  posses- 
sion, the  other  in  remainder,  either  for  life  or  for  years,  they 
may  coexist  as  continuing  interests  in  the  same  person  in  the 
same  right,  because  the  incompatible  relations  of  dominus  et 
tenens  not  meeting  in  the  same  person  do  not  call  for  the 
absorption  of  the  one  in  the  other.  These  cases  are  also  an 
illustration  of  the  rule  before  mentioned,  that  equal  estates  do 
not  merge. 

46.  If  the  above  principle  will  prevent  the  merger  of  terms, 
where  the  term  in  remainder  is  equal  or  less  than  the  term  in 
possession,  a  question  occurs,  whether,  if  the  term  in  remainder 
were  larger  in  duration  than  the  preceding  term,  the  above  rule 
would  keep  them  as  continuing  interests,  or  whether  merger 
must  be  the  consequence  of  their  union,  the  less  being  absorbed 
in  the  greater.  The  writer  is  not  aware  that  the  question  has 
anywhere  been  raised,  but  he  inclines  to  think  that  it  would 
be  more  consistent  with  principle,  that  merger  should  not  take 
place ;  for  the  terms,  although  unequal  in  numerical  duration, 
are  nevertheless,  in  legal  designation,  of  equal  quantity. 

47.  In  connection  with  the  present  branch  of  the  subject  of 
this  chapter,  the  reader  is  here  reminded,  that  a  term  will  not 
merge  in  an  interesse  termini,  nor  e  converso,  as  will  be  seen 
from  the  authorities  cited  in  a  former  page.  In  the  case  of  Doe 
v.  "Walker,  there  more  fully  stated,  A,  in  1788,  granted  a  lease  to 
B  for  twenty-one  years,  to  expire  at  Michaelmas,  1809  ;  and  in 
December,  1799,  he  granted  a  further  lease  to  B  for  sixty  years, 
to  commence  from  Michaelmas,  1809.  In  1800,  A  devised  the 
reversion  to  B,  for  life.  It  was  held  that  the  term  of  twenty-one 
years  merged,  but  the  interesse  termini  remained,  (a) 

48.  This  doctrine  was  recognized  by  the  Master  of  the  Rolls 
in  the  earlier  case  of  Whitchurch  v.  Whitchurch,  (b) 

(a)  Supra,  s.  15.    5  Bar.  &  Cr.  111.  (4)  2  P.  Will.  236. 


Title  XXXIX.    Merger,  s.  49—53.  577 

49.  These  interests  by  way  of  interesse  termini  do  not  pass 
the  immediate  reversion  ;  they  rest  in  contract  only  until 

the  *  future  period  arrives  when  the  term  is  to  commence  ■  *479 
and  in  the  case  of  Doe  v.  Walker,  the  two  interests, 
namely,  the  term  of  twenty-one  years  to  expire  at  Michaelmas, 
and  the  interesse  termini  to  commence  at  its  expiration,  though 
in  the  same  person,  were  not  incompatible ;  and  therefore,  B's 
entering  into  the  contract  for  the  future  term,  could  not  be  con- 
sidered an  implied  surrender  of  the  lease  of  twenty-one  years 
in  possession. 

50.  Interests  by  way  of  interesse  termini,  or  contracts  for  a 
term  to  commence  at  a  future  period,  are  distinguishable  from  a 
lease  of  the  reversion  or  concurrent  lease,  in  this  respect,  that 
the  latter  gives  to  the  lessee,  the  right  of  seignory  incident  to  the 
present  right  to  the  reversion^  as  in  the  case  of  Colebourn  v. 
Mixtone ;  while  the  former  rests  merely  in  contract,  no  present 
interest  passing.  When,  therefore,  a  lease  in  possession  and 
a  lease  of  the  reversion  unite  in  the  same  person,  merger  takes 
place,  (a) 

51.  (5.)  A  farther  requisite  in  the  union  of  two  estates  in  order 
to  produce  the  consequence  of  merger,  is,  that  they  must  either 
meet  in  the  same  person  in  the  same  right;  or  if  in  different 
rights,  the  union  must  take  place  by  act  of  the  party. 

52.  In  reference  to  the  former  branch  of  the  above  rule, 
(namely,)  where  the  two  estates  meet  in  the  same  person  in  the 
same  right,  it  is  to  be  observed,  that,  the  less  estate  will  merge 
in  the  greater,  whether  the  union  is  produced  by  act  of  law  or  by 
act  of  the  party  ;  as  where  the  reversion  in  fee  descends  f  upon- 
or  is  devised  J  to  or  purchased  by  the  lessee,  .the  term  will  merge, 
for  nemo  potest  esse  dominus  et  tenens.  So  also,  where  the  rever- 
sion in  fee  or  a  remainder  in  tail  descends  upon  the  tenant  for 
life,  or  he  purchases  the  reversion  in  fee. 

53.  But  where  two  estates  meet  in  the  same  person  in  different 
rights,  merger-will  not  ensue  unless  the  union  takes  place  by  act 
of  the  party ;  as  where  the  husband  holding  a  term  in  right  of 

(a)  1  Leon,  129,  as  cited  and  corrected  by  Bayley,  J.,  in  Doe  v.  Walker,  5  Bar.  &  Cr.  123. 

[t  Lee's  case,  3  Leon.  110  ;  Chamberlain  v.  Ewer,  2  Bulst.  12.] 
[X  Doe  v.  Walker,  5  B.  &  Cres.  111.] 

vol;  in.  49 
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his  wife  purchases  the  reversion ;  f  or  the  lessee  assigns  his 
terra  to  the  wife  of  the  lessor ;  %  or  where  an  executor  has  a 

term  in  right  of  his  testator  and  purchases  the  reversion.  § 
'480  *    *  But  in  the  latter  case,  although  the  term  will  merge  at 

law,  in  equity  it  will  be  considered  assets  for  the  benefit 
of  creditors.  || 

54.  (6.)  The  latter  branch  of  the  last  rule,  must,  however,  it 
should  seem,  be  received  with  the  qualification,  which  intro- 
duces a  further  requisite,  namely,  that  when  the  several  estates 
meet  in  the  same  person,  and  are  held  in  different  rights,  merger 
will  not  take  place,  unless  the  power  of  alienation,  of  the  person 
in  whom  they  meet,  extends  to  both  estates,  (a) 

55.  The  application  of  the  last  rule,  respecting  the  absolute 
power  of  alienation  over  the  two  estates,  which  meet  in  different 
rights,  is  obvious  as  between  hilsband  and  wife ;  as  where  a 
feme  covert  is  tenant  for  life,  and  her  husband  purchases  the( 
reversion  in  fee ;  the  husband  is  seised  of  the  freehold  in  right 
of  his  wife,  but  her  freehold  does  not  merge  in  the  inheritance 
of  her  husband,  as  was  noticed  in  a  former  title  ;  for  the  husband 
alone  cannot,  in  virtue  of  his  marital  right,  dispose. of  his  wife's 
freehold,  so  as  to  preclude  her  from  resuming  her  estate  at  his 
death ;  her  estate  could  not,  previously  to  the  recent  statute 
3  &  4  Will.  IV.  c.  74,  be  conveyed  without  her  concurrence  in  a 
fine  or  recovery,  nor  can  it  now,  without  her  concurrence,  in  a 
deed  in  conformity  with  the  provisions  of  that  act.  (b) 

56.  It  was  before  observed,  that  if  two  estates  in  different  , 
rights  meet  in  the  same  person  by  act  of  the  party,  merger  will, 
take  place  ;  but  when  the  union  is  produced  by  act  of  law,  the 
same  consequence  will  not  follow.  Thus,  in  the  instance  of  mar- 
riage, where  a  woman  termor  marries  the  reversioner,  the  term 
will  not  merge,  because  it  devolves  upon  the  husband  by  act  of 
law.     Again,  in  the  case  of  descent,  where  the  husband  termor 

(a)  3  Prest.  Con.  293,  ed.  3.    Lichden  v.  Windsmore,  2  Eoll.  Eep.  473. 

(b)  Ante,  tit.  8.    Lease  for  Years,  u.  2.  s.  42.     Stephens  v.  Britridge,  1  Lev.  36. 


[t  Downing  v.  Seymour,  Cro.  Eliz!  912.] 

[X  Moor,  171 ;  Jenk.  B.  73,  case  38.] 

[<)  Leon.  38  ;  1  Eoll.  Ab.  Exting.  934,  pi.  9  ;  Sag.  V.  &  P.  461-2,  ed.  9. J 

[||  Bro.  Abr.  Exec.  pi.  174  ;  Exting.  pi.  57  ;  1  Ld.  Eaym.  520 ;  2  Eoll.  E.  472.] 
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marries,  and  afterwards  the  reversion  descends  upon  his  wife, 
the  term  continues.  So,  also,  it  is  conceived,  the  rule  holds  in 
the  instance  of  curtesy ;  as  where  the  husband  lessee  for  sixty 
years  marries  the  reversioner,  who  afterwards  dies  before  the 
expiration  of  the  term  by  effluxion  of  time,  the  term  continues 
during  the  wife's  life,  while  the  husband  is  seised  in  her  right ; 
and  it  should  seem  also,  after  her  death,  while  he  is  tenant  by 
the  curtesy  ;  although  a  doubt  has  been  intimated  as  to  the  latter 
point.  Again,  in  the  case  of  executor  or  administra- 
tor, as  where  lessor  having  the  freehold  in  his  own  *  right,  *  481 
the  term  devolves  upon  him  as  executor  or  administrator 
of  the  lessee,  (a) 

57.  (7.)  Another  requisite  to  produce  the  merger  of  two  estates 
meeting  in  the  same  person,  is,  that  both  estates  must  be  legal, 
or  both  equitable  ;  and  with  reference  to  this  rule,  it  is  immate- 
rial whether  the  union  is  produced  by  act  of  law,  or  by  act  of 
the  party,  (b) 

58.  Thus,  where  an  estate  was  conveyed  to  A  in  fee,  in  trust 
for  B  in  fee,  and  a  legal  term  was  vested  in  B,  no  merger  took 
place,  and  accordingly  it  was  held  that  the  term  would  have . 
been  assets   (if  required)   for  the  payment  of  simple  contract 
debts,  (c) 

59.  Again,  where  a  lease  for  years  is  vested  in  A  in  trust  for 
B,  and  the  legal  estate  of  the  immediate  reversion  in  fee  devolves 
either  by  descent  or  conveyance  upon  B,  in  trust  for  C,  in  fee, 
no  merger  takes  place. 

60.  But  in  the  last  case,  had  the  equitable  reversion  in  fee 
vested  in  B  by  descent  or  conveyance,  a  merger  in  equity  of  the 
beneficial  ownership  of  the  lease,  in  the  equitable  fee  in  B,  would 
have  been  the  consequence  of  their  union. 

61.  III.  In  the  next  place,  we  proceed  to  consider  in  what 
instances  the  union  of  two  estates  or  interests  in  the  same  person 
does  not  produce  the  consequence  of  merger:  and  the  first 
exemption  we  shall  notice,  is  that  of  an  estate  tail,  which  does 

(a)  1  Inst.  338,  b.  Bao,  Ab.  Lease,  R.  Jenk.  Rep.  73,  case  38.  Bac.  Ab.  Lease,  R.  Piatt 
v.  Sleap,  Cro.  Jao.  275.  Bracebridge  v.  Cooke,  Plowd.  Rep.  418.  Bulst.  118.  Godb.  2,  and 
see  Piatt  v.  Sleap,  ubi  sup.    Bac.  Abr.  Lease,  R.    1  Inst.  338,  a. 

(J)  (Den  v.  Van  Ness,  5  Halst.  102.) 

(c)  Dowse  v.  Percival,  1  Vern.  104.  Thruxton  v.  Att.-Gen.  ib.  341.  Supra,  tit.  12,  oh.  2, 
ss.  80,  31,    3  &  4  Will.  4,  c.  104. 
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not  merge  in  a  remainder  in  tail,  nor  in  the  remainder  or  reversion 
in  fee,  when  the  two  estates  unite  in  the  same  person,  and  in  the 
same  right. 

62.  This  exemption  results  from  the  statute  Be  Donis,  Condi- 
tionalibusrf  which  preserves  the  estate  in  the  line  of  succession 
to  the  heirs  in  tail,  according  to  the  form  of  the  gift,  so  long  as 
there  are  issue  under  the  entail,  (a) 

483  *         *  63.  (2.)  Another  instance  of  the  union  of  two  estates 

without  merger,  as  before  notice,  is  where  they  are  held 
in  different  rights,  and  the  union  takes  place  by  act  of  law. 

64.  In  reference  to  this  exception  it  may  be  observed,  that  a 
person  may  hold  an  estate  in  autre  droit,  in  the  following  charac- 
ters, namely,  as  a  husband  or  wife,  as  executor  or  administrator, 
and  as  member  of  a  corporation  aggregate  in  his  corporate 
capacity.  A  person  having  a  momentary  seisin  to  serve  uses, 
may  be  said  to  have  such  seisin  in  autre  droit,  as  where  A  is 
lessee  for  years,  and  the  reversion  in  fee  is  conveyed  to  him  and 
his  heirs  to  certain  uses ;  exemption  from  merger,  however,  in 
this  last  case,  is  expressly  provided  for  by  the  Statute  of  Uses,  as 
before  noticed.  But  as  between  trustees  and  cestui  que  trust  the 
exception  now  under  consideration  does  not  apply,  but  the 
merger  will  take  place  at  law,  although  the  interests  of  third  per- 
sons will,  nevertheless,  be  preserved,  in  equity,  (b) 

65.  Thus,  if  A  has  an  estate  for  the  life  of  B  in  trust  for  C, 
and  the  inheritance  descends  upon  A,  a  merger  will  take  place 
of  his  estate  for  the  life  of  B  ;  but  he  will  in  equity  be  deemed  a 
trustee  for  C  of  the  reversion,  during  the  life  of  B. 

66.  (3.)  Another  instance  of  union  without  merger  is,  where 
the  two  estates  are  limited  by  the  same  instrument,  to  take  effect 
at  the  same  time ;  for,  in  such  case,  merger  will  not  take  place, 

so  as  to  destroy  an  intervening  contingent  remainder,  in 

484  *    which  third  *  persons  are  interested.    Thus,  in  the  case  sup- 

posed in  a  former  section,  where  an  estate  is  limited  to  A  for 
life,  remainder  to  his  first  and  other  unborn  sons  in  tail,  remain- 
fa)  2  Bl.  Com.  1T7.     Wiscot's  case,  2  Rep.  61.    Roe  v.  Baldwere,  5  T.  R.  110. 
(6)  1  Inst.   338,  b,    Jenk.   5.  Cent.  200.    See  3  Prest.  Conv.  312,  532,  &o.    Infra,  ss. 
100,  105. 


[t  13  Edward  I.] 


Title  XXXIX.    Merger,  s.  66—70.  581 

der  to  A  in  fee :  the  union  of  the  life-estate  with  the  reversion  in 
fee,  is  qualified,  so  as  to  let  in  the  contingent  remainders  when 
they  arise,  (a) 

67.  The  effect  is  the  same  where  a  testator  devises  lands  to  A 
for  life,  remainder  to  the  first  and  other  unborn  sons  of  A  in  tail, 
and  does  not  devise  the  reversion  in  fee,  which  at  the  testator's 
death,  descends  upon  A  as  his  heir  at  law.  In  this  case,  the 
reversion  in  fee  devolves  upon  A  at  the  very  moment,  and  by 
the  same  event,  which  brings  the  devise  into  operation.  If  the 
descent  of  the  reversion  in  fee  upon  A  had  been  mediate,  from 
the  subsequent  death  of  the  testator's  heir  at  law,  the  merger  of 
A's  life-estate,  and  the  consequent  destruction  of  the  contingent 
remainder,  would  take  place,  (b) 

68.  So,  where  an  estate  is  limited  by  the  same  deed,  to  two 
men,  and  the  heirs  of  their  bodies ;  or  to  A  and  B  for  their  lives, 
with  remainder  to  the  heirs  of  one  of  them ;  in  each  of  these 
instances  the  donees  have  an  estate  for  life  in  joint-tenancy ;  for, 
otherwise,  the  quality  of  the  life-estate,  by  the  union  of  the 
inheritance,  would  be  changed  by  severance  to  estates  in  com- 
mon, (c) 

69.  But  where  the  accession  of  the  particular  estate  to  the 
reversion,  or  of  the  reversion  to  the  particular  estate,  does  not 
take  place  in  the  same  instant  of  time,  there  merger  ensues ;  and 
it  is  immaterial,  whether  the  accession  is  occasioned  by  act  of 
law  or  of  the  party  :  as  where  lands  are  limited  to  two  persons 
for  their  lives  as  joint-tenants,  and  the  reversion  in  fee  subse- 
quently devolves  upon,  or  is  purchased  by,  one  of  them,  merger 
takes  place,  and  a  consequent  severance,  (^)f 

70.  "With  respect  to  copyholds  it  should  be  observed,  that  the 
merger  produced  by  accession  of  the  reversion  to  the  particular 
estate,  upon  which  a  contingent  remainder  depends,  does  not 
destroy  the  contingent  remainder,  for  it  is  preserved  by  the  estate 
in  the  lord,  (e) 

(a)  Archer's  case,  1  Co.  67.    Plunket  v.  Holmes,  1  Lev.  11;    Sir  T.  Raym.  28.    Boothby 
v.  Vernon,  9  Mod.  147,  ».  11. 

(J)  Supr.  tit.  16,  t.  4,  ss.  22-26.    Also  s.  29,  of  this  chapter. 

(c)  Purefoy  v.  Rogers,  2  Saund.  386.    Lit.  s.  283.    Rogers  v.  Downs,  9  Mod.  293. 
.  (d)  Kent  v.  Harpool,  T.  Jones,  B.  76.     1  Vent.  306.      Hooker  v.  Hooker,  Ca.  Temp. 
Hardw.  13.  (e)  Fearne,  Cont.  Rem.  318,  ed.  8,    2  Vern.  243. 

[t  Wiscot's  case,  or  Giles  v.  Wiscot,  2  Rep.  60 ;  Lit.  s.  283,  et  com.] 

49* 
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71.  "Where,  however,  the  interest  of  third  persons  is  not  con- 
cerned, the  union  in  the  exception  mentioned  in  section  66,  pro- 
duces absolute  merger.     Thus,  where  an  estate  is  limited  to  A  for 

the  life  of  B  ;  remainder  to  A  for  his  own  life  ;  or  a  limi- 
485  *    tation  *  is  to  A  for  ninety-nine  years,  remainder  to  A  for 

life,  in  both  these  instances  merger  will  ensue,  assuming 
that  no  third  persons  would  be  thereby  prejudiced,  (a) 

72.  Another  exemption  from  merger  occurs,  in  the  case  of  an 
executory  devise  of  a  term  to  A  for  life,  with  a  further  devise 
over  of  the  term,  after  the  death  of  A  to  B  ;  and  the  reversion  by 
descent  or  otherwise  devolves  upon  A ;  the  merger  of  A's  life- 
estate,  will  not  prejudice  the  executory  bequest  to  B.  f 

73.  Mr.  Preston  states  the  rule  respecting  executory  devises 
thus :  "  No  one  can  destroy  an  executory  interest,  merely  as  such, 
in  another  person,  either  by  alienation,  merger,  or  surrender. 
This  is  one  of  the  peculiar  qualities  of  an  interest  under  an  exec- 
utory devise  of  a  freehold,  or  an  executory  bequest  of  a  chattel 
quality."  (b) 

74.  The  case  of  Hammington  v.  Rudyard  is  an  illustration  of 
Mr.  Preston's  observation  in  respect  of  chattels  ;  and  he  cites  the 
cases  of  Goodright  v.  Searle,  and  Goodtitle  v.  White,  as  instan- 
ces of  the  rule,  as  it  regards  executory  devises  of  freehold  in- 
terests. The  reader  should,  however,  be  reminded  that  the  rule, 
as  above  stated,  requires  some  qualification  respecting  executory 
devises  limited  after  an  estate  tail;  in  which  case  a  recovery 
by  the  tenant  in  tail  will  bar  them.  But  the  cases  of  Goodtitle 
v.  White,  and  Goodright  v.  Searle,  seem,  as  indeed  Mr.  Preston 
appears  to  suggest,  referrible  to  the  learning  of  extinguish- 
ment, (c) 

75.  But  although  an  executory  devise,  not  limited  after  an 
estate  tail,  cannot  be  destroyed  by  alienation,  merger,  or  surren- 
der, as  above  observed,  still  while  in  contingency,  it  is  not  an 
estate  ;  and  therefore  cannot  prevent  the  union  of  the  particular 

(a)  Dyer,  10  b.    Lewis  Bowles'  case,  11  Eep.  83  in  7th  Resolution.    3  Prest.  Con.  376,  ed.  3. 
(i)  3  Prest.  Con.  593,  ib.  2B9.   Pells  v.  Brown,  Cro.  Jao .  590. 

(c)2Wils.  29.  15  East,  174.  Fearne,  Cont.  Rem.  419,  423,  ed.  8.  Lanesborough  ».  Fox, 
1  Ca.  Tal.  262. 


[t  Fearne,  Cont.  Rem.  421,  ed.  8  ;  Hammington  v.  Rudyard,  cited  10  Rep.  52  ;  Sup. 
p-  395,  s.  11  ;  Lee  v.  Lee,  Moor,  268.] 
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estate  with  the  reversion  in  fee,  so  as  to  preserve  contingent  re- 
mainders depending  on  such  preceding  particular  estate.  This 
may  be  illustrated  by  the  following  case  which  recently  occurred 
in  practice,  (a) 

76.  A  testator  devised  lands  to  A  for  life,  and  after  his  de- 
cease to  such  child  of  A  as,  at  the  time  of  A's  death,  should  be 
his  second  son  then  living,  and  the  heirs  and  assigns  of  such 
second  son ;  but  in  case  A  should  not  at  the  time  of  his 
death  *  have  a  second  son,  or,  having  such,  he  should  die  *  486 
under  the  age  of  twenty-one  years,  and  without  lawful 
issue  living  at  his  death,  then  to  A  in  fee.  A  (not  having  a 
second  son)  concurred  with  the  heir  at  law  of  the  testator  in  con- 
veying the  lands  to  B  and  his  heirs.  In  the  above  case  there 
were  two  concurrent  contingent  remainders  in  fee ;  one  to  the 
unborn  second  son,  the  other  to  A,  if  he  had  no  second  son  at  his 
death.  Besides  these  contingent  remainders,  if  the  first  contin- 
gent remainder  should  vest  by  A's  having  a  second  son,  there 
was  an  executory  devise  over,  to  defeat  it,  if  such  second  son 
should  die  under  twenty-one,  and  without  leaving  issue  living  at 
his  death.  By  the  conveyance  the  particular  estate  of  A  merged 
by  its  union  with  the  reversion  in  fee,  conveyed  by  the  testator's 
heir  at  law  to  B,  and  thereby  the  contingent  remainders  were 
destroyed.  The  executory  devise  to  A,  though  not  barred,  was 
bound  in  equity  by  the  conveyance  to  B,  who  thereby  acquired 
an  absolute  estate  of  inheritance  in  fee  simple. 

77.  (5.)  A  further  instance  of  the  union  of  two  estates  without 
merger,  is  thus  stated  by  Mr.  Preston :  — "  The  union  of  two 
estates  in  the  same  person  by  means  of  the  joint  act  of  the  re- 
spective owners  of  the  estates,  with  an  intention  that  the  estate 
of  their  assignee  should  continue  for  the  collective  time  of  their 
several  estates,  will  not  be  any  cause  of  merger."  And  he  con- 
siders Bredon's  case,  and  the  other  authorities  which  he  cites,  as 
fully  establishing  the  above  proposition,  (b) 

78.  In  Bredon's  case,  A  was  tenant  for  life,  with  remainder 
to  B  in  tail,  with  remainder  to  C  in  tail ;  A  and  B  concurred  in 
levying  a  fine  come  ceo,  to  a  stranger  in  fee,  reserving  a  rent- 
charge  of  £40  a  year  to  the  tenant  for  life.  B  died  without  issue 
living  A ;  and  C,  the  second  tenant  in  tail  entered.     On  a  dis- 

( a)  Prest.  Coiiv.  495,  s.  72,  (6)  8  Prest,  Conv.  u.  13.    Supr.  s.  36,  et  seq. 
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tress  by  A  the  tenant  for  life  for  his  rent,  and  oh  a  replevin  and 
avowry,  a  question  arose  upon  A's  right  to  distrain,  and  whether 
his  life-estate  was  not  merged  by  its  union  with  the  next  estate 
of  inheritance.  The  Court  of  C.  B.  gave  judgment  for  the 
avowant,  thereby  deciding  that  the  life-estate  of  A  was  a  con- 
tinuing interest,  (a) 

79.  The  leading  point  for  which  this  case  is  frequently  cited 
is,  that  the  fine  did  not  work  a  discontinuance ;  the  tenant  for 
life,  and  B,  the  remainder-man,  thereby  only  conveying  what  each 
might  lawfully  give.     It  is  also  reported  to  have  been  said  by 

the  Court,  that  where  A,  tenant  for  life,  and  B,  tenant  in 
487  *    tail,  *  make  a  feoffment  by  deed  to  a  stranger,  this  also  is 

no  discontinuance ;  and  that  although  he  in  the  first  re- 
mainder dieth  without  issue,  the  feoffee  shall  enjoy  the  land 
during  the  life  of  the  tenant  for  life.  But  if  a  feoffment  be  made 
by  parol,  then  it  is  a  surrender  of  the  tenant  for  life,  and  the  feoff- 
ment of  him  in  remainder. 

80.  A  dictum  in  Treport's  case,  and  the  opinion  of  Sir  Henry 
Hobart  in  the  Earl  of  Clanrickard's  case,  are  also  cited  as  author- 
ities in  support  of  the  preceding  proposition  of  Mr.  Preston,  who 
accounts  for  the  objection  made  by  Hale,  C.  J.,  to  Bredon's  case, 
by  his  not  adverting  to  the  distinction  there  made  between  a 
feoffment  by  deed  and  without  deed  ;  for  he  remarks  that  Bre- 
den's  case  is  an  authority  merely  for  the  point,  that  the  estate  for 
life  has  continuance  in  those  cases  only,  in  which  the  remainder 
may  pass,  as  a  remainder,  and  the  estate  for  life  pass  as  a  con- 
tinuing estate,  (b) 

81.  The  reader  will  observe  that  in  Bredon's  case,  the  estate 
in  remainder  was  an  estate  tail,  which  being  larger  in  quantity 
than  the  previous  estate  for  life,  the  equality  of  the  estates  could 
be  no  objection  to  the  merger ;  so  that  it  may  be  considered  a 
decision  strongly  in  support  of  the  case  supposed  by  Mr. 
Preston,  of  union  without  merger,  where  A,  tenant  for  the  life  of 
B,  and  C,  tenant  in  remainder  for  the  life  of  D,  concur  in  con- 
veying their  respective  estates  to  B,  with  the  intent  of  confer- 
ring upon  him  the  collective  ownership  and  duration  of  both 
estates. 

82.  If  Bredon's  case,  and  that  supposed  by  Mr.  Preston,  turn 

(a)  1  Eep.  11.  (b)  6  Eep.  15.    Hob.  273.    Palm.  359.    1  Vent.  160. 
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solely  upon  the  intention  of  the  parties,  they  must  be  considered 
as  anomalous  instances  of  the  intention,-)-  preventing  the 
legal  *  consequence  of  the- union  of  two  estates  in  the  *488 
same  person,  in  the  same  right :  but  it  is  submitted,  that 
the  principle  upon  which  these  cases  may  in  a  measure  depend, 
is  that  which  was  noticed  in  former  sections  of  the  present  chap- 
ter, to  which  the  reader  is  referred ;  and  where  he  will  find  an- 
other instance  in  terms  for  years  of  union  without  merger.  ,The 
principle  alluded  to,  is,  that  one  of  the  two  estates  being  in 
possession,  and  the  other  in  remainder  and  not  in  reversion,  there 
is  nothing  incompatible  in  their  union  as  continuing  interests  in 
the  same  person,  since  that  union  does  not  involve  the  inconsist- 
ent relations  of  dominus  et  tenens.  (a) 

83.  If  the  above  be  the  true  principle,  the  following  conclu- 
sion may  be  drawn  ;  that  whether  the  two  equal  estates  are  for 
life  or  years,  if  the  latter  be  limited  by  way  of  remainder,  and 
not  a  portion  of  the  reversion,  merger  will  not  be  the  consequence 
of  their  union  in  the  same  person,  whether  they  are  conveyed  to 
that  person  for  the  purpose  of  conferring  the  combined  owner- 
ships of  both  estates  or  not ;  sed  qu. 

84.  Although  the  estate  pour  autre  vie  of  A  in  the  case  before 
supposed,  may  for  some  purposes  have  continuance,  while  it  is 
distinct  from  the  reversion,  yet  if  the  estates  pour  autre  vie  of  A 
and  C,  when  vested  in  E,  were  to  become  united  with,  and  form 

(a)  Supra,  ss.  40,  44. 

[t  The  intention  of  the  parties  is  nut  the  governing  principle  of  merger ;  for  while  in 
some  instances  the  law  of  merger,  from  favor  to  the  intention  of  the  parties,  is  held 
to  be  inapplicable,  yet  in  others,  merger  is  consequent  upon  the  union  of  two  estates, 
in  direct  opposition  to  the  intention  of  the  parties,  either  apparent  or  implied.  Per- 
haps no  general  rule  in  reference  to  the  intention  can  be  deduced,  which  would  em- 
brace every  instance ;  but  it  is  suggested,  as  in  some  measure  tending  to  a  classifica- 
tion of  the  cases,  that  merger,  in  reference  to  the  intention,  is  excluded  chiefly  in  those 
instances,  where  the  two  estates,  which  would  otherwise  merge,  are  created  by  the 
same  instrument,  or  at  the  same  time,  or  by  the  same  contemporaneous  transaction, 
as  will  be  seen  in  the  perusal  of  the.  present  chapter  ;  but  that  where  two  estates  unite 
in  the  same  person,  not  as  above  noticed  at  the  same  time  and  by  the  same  deed  or 
transaction,  but  at  a  period  subsequent  to  the  original  creation  of  the  estates,  and  by 
a  distinct  act  of  law  or  of  the  party,  there,  in  most  instances,  merger  will  be  the  con- 
sequence of  union,  without  regard  to  the  intention  of  the  parties.  There  are  however, 
some  instances,  where  union  of  estates  takes  place,. irrespective  of  any  manifestation 
of  intention  whatsoever  in  reference  to  merger;  and  merger  is  not  uniformly  the  con- 
sequence of  union  in  such  instances. 
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an  integral  part  of  the  inheritance,  it  is  conceived  they  would 
both  merge,  and  any  contingent  remainder,  intervening  between 
C's  estate  and  the  reversion  in  fee,  or  the  next  vested  remainder, 
would  be  destroyed,  (a) 

85.  Thus,  if  the  lands  were  limited  to  A  for  the  life  of  B, 
with  remainder  to  C  for  the  life  of  D,  with  remainder  to  the 
first  and  other  unborn  sons  of  B  in  tail,  with  remainder  to  F  in 
tail  or  in  fee ;  if  B,  to  whom  the  estates  pour  autre  vie  of  A 
and  C,  as  before  supposed,  were  conveyed,  should  have  con- 
curred with  F  in  levying  a  fine  with  proclamations  to  G  in  fee, 
the  estates  pour  autre  vie  of  A  and  C  Would  no  longer  be  con- 
sidered as  continuing  interests  to  support  the  contingent  remain- 
ders to  the  first  and  other  sons  of  B,  but  would  merge ;  and  the 

contingent  remainders  would  consequently  be  destroyed. 
489  *        *  86.  The  recent  case  of  Hasker  v.  Sutton  is  an  author- 
ity that  the  life-estate,  in  union  with  the  reversion,  by  the 
act  of  the  parties,  is  not  a  continuing  interest  to  support  the  in- 
tervening contingent  remainders,  (b) 

87.  There  the  estate  was  devised  to  A  for  life,  remainder  to 
the  first  and  other  unborn  sons  of  his  body  in  tail  male,  with 
several  contingent  remainders  over.  The  tenant  for  life  (being 
a  bachelor)  in  order  to  destroy  the  contingent  remainders  con- 
curred with  the  heir  at  law  of  the  testator,  in  a  feoffment  to  B  ' 
and  his  heirs,  to  the  use  of  A  and  his  trustee,  in  the  usual  man- 
ner to  bar  dower ;  and  a  fine  with  proclamations  was  levied  in 
pursuance  of  a  covenant  contained  in  the  deed  of  feoffment,  and 
the  uses  were  declared  to  enure  to  A  and  his  trustee  to  bar 
dower.  The  Court  of  C.  B.  upon  a  case,  sent  by  Sir  John  Leach, 
V.  C,  decided,  that  A  acquired  the  absolute  inheritance  in  fee 
discharged  from  the  remainders. 

88.  The  same  point  was  decided. in  Doe  v.  Howell.  There 
the  devise,  in  events  which  happened,  was  in  effect  to  A  the 
testator's  daughter  for  life,  remainder  to  any  child  or  children  she 
might  have  living  at  her  death.  The  words  of  the  devise  were, 
to  the  testator's  grandson  John,  the  son  of  A,  and  his  heirs ;  but 
in  case  his  grandson  should  die  before  his,  the  testator's  daugh- 
ter, and  she  should  have  no  other  child  living  at  her  death,  then 
his  will  was,  that  his  daughter  should  devise  the  said  premises 

(a)  Supra,  B.  81.  (6)  1  Bing.  600. 
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to  such  persons  as  she  should  think  proper.  John  survived  the 
testator,  but  died  an  infant.  A  had  another  son,  William,  the 
lessor  of  the  plaintiff.  A  was  the  testator's  heir  at  law,  and 
married  a  second  time,  and,  with  her  husband,  levied  a  fine  with 
proclamations,  and  conveyed  away  the  property  to  a  stranger, 
under  whom,  by  mesne  conveyances,  &c,  the  defendant  was  in 
possession.  The  Court  of  K.  B.  decided,  that  during  John's  life, 
the  devise  to  the  children  of  A,  living  at  his  death,  was  an  exec- 
utory devise,  but  after  his  death  it  became  a  contingent  remain- 
der, which  the  fine  had  destroyed,  (a) 

89.  (6.)  Under  the  present  branch  of  our  subject,  we  again  ad- 
vert to  the  exception  before  noticed,  that  any  estate  in  the  releasee, 
feoffee,  or  grantee,  to  uses,  will  not  be  merged  by  its  momentary 
union  with  the  seisin;  as  it  is  transmitted  through  such 
releasee,  *  feoffee,  or  grantee,  to  serve  the  uses  to  third  per-  *490 
sons ;  as  where  A  is  lessee  for  years,  and  the  reversioner 
enfeoffs  him  to  uses,  the  term  is  not  merged.  But  where  an 
estate  by  way  of  use,  capable  of  producing  the  merger,  is  limited 
to  such  releasee,  &c,  of  course  his  term  will  merge ;  but  this 
merger  does  not  arise  from  the  transition  of.  the  momentary 
seisin,  but  from  the  union  of  his  term  with  the  new  estate,  lim- 
ited to  him  by  way  of  use.  (b) 

90.  The  protection  from  merger  above-mentioned,  is  afforded 
by  one  of  the  savings  of  the  Statute  of  Uses,  and  it  is  within  the 
equity  of  this  saving,  where  the  seisin  is  not  merely  momentary, 
but  there  are  several  conveyances  making  parts  of  the  same 
assurance  to  raise  the  uses,  and  one  of  these  conveyances  gives 
the  termor,  an  estate  which  must  remain  in  him  until  the  in- 
struments are  brought  into  complete  operation  ;  as  in  Ferrers  v. 
Fermor.  (c) 

91.  So  also  in  Fountain  v.  Cook,  where  it  is  said,  if  a  lessee  for 
years  is  made  tenant  to  the  praecipe  for  suffering  a  common  recov- 
ery, that  doth  not  extinguish  his  term ;  because  it  was  in  him  for 
another  purpose,  to  which  the  whole  Court  agreed,  (d) 

92.  (7.)  In  concluding  this  division  of  our  subject,  the  reader  is 
reminded  that  a  general  power  of  appointment,  when  reserved 

(a)  10  Bar.  &  Cr.  191.     • 

(6)  27  Hen.  8,  sup.  s.  72.     Cheney's  case,  cited  4  Leon.  234,  S.  C.    Moore,  196,  pi.  345. 

(c)  27  Hen.  8,  c.  10,  s.  9.     Cro.  Jac.  643.    Supra,  tit.  9, 1. 1,  s.  40. 

\d)  1  Mod.  107.    lb.  s.  42.    See  also  Sug.  V.  &  P.  464,  ed.  9. 
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through  the  medium  of  a  conveyance  under  the  Statute  of  Uses, 
may  coexist  with  the  absolute  fee  in  the  donee  of  the  power,  to 
whom,  in  default  of  appointment,  the  fee  is  limited.f  Such  a 
power,  however,  cannot  be  reserved  in  a  conveyance  at  common 
law,  and  Goodill  v.  Brigham  has  been  supposed  to  be  an  author- 
ity in  support  of  the  last  proposition.^  x 

93.  Where,  however,  an  estate  is  conveyed  to  such  uses  as  A 
should  appoint,  with  a  limitation  in  default  of  appointment  to 
B  in  fee,  and  the  inheritance,  upon  B's  death,  descends  to  A,  it 
does  not  appear  to  be  quite  settled,  whether  the  power  will  be 
extinguished  by  this  .union.  Sir  Edward  Sugden,  in  his  valu- 
able treatise  on  powers,  expresses  an  opinion  in  support  of  the 
existence  of  the  power,  conceiving  that  the  case  of  Maundrell 
v.  Maundrell  overruled  the  principle  of  the  decision  of  Cross  v. 
Hudson;  the  cases,  however,  are  distinguishable.     Mr.  Sanders, 

adverting  to  a  power  of  revocation  in  a  stranger,  and 
491*    that  such  'stranger  cannot  release  or  extinguish  it,  adds, 

"  But  if  the  donee  of  the  power,  in  this  case,  should  ac- 
quire the  fee  simple  of  the  estate,  the  power  would  become 
unnecessary,  and  would  be  consequently  extinguished."  Mr. 
Sanders,  however,  does  not  cite  any  authority  in  support  of  his 
opinion,  (a) 

94.  But  the  absorption  of  the  power  in  the  fee,  when  in  the 
same  person,  does  not  properly  fall  within  the  learning  of  mer- 
ger, but  of  extinguishment :  for  the  power  is  not  an  estate,  and 
merger,  as  we  have  seen,  results  from  the  union  of  two  or  more 
estates. 

95.  We  proceed,  in  the  fourth  and  last  place,  to  consider  the 
consequences  of  merger;  and  first,  upon  the  party  whose  estate  is 
merged. 

96.  When  there  are  charges  upon  the  reversion,  and  the  pre- 
ceding estate  is  merged  therein,  and  the  reversion  becomes  the 
estate  in  possession,  the  charges  are  accelerated.     Thus,  before 

(a)  See  Cross  ».  Hudson,  3  Bro.  C.  C.  30.     Sngd.  on  Pow.  p.  91,  ed.  1830.    (1  Sugd.  Pow. 
109, 110,  6th  ed.)    7  Ves.  567.    1  Sand,  on  Uses,  p.  174,  ed.  4. 


[t  Ray  v.  Pung,  5  Mad.  310  ;  5  B.  &  Aid.  561,  S.  C] 
[t  I  Bos.  &  Pul.  192.     See  Vol.  IV.  tit.  32,  c.  13,  s.  7.] 
1  See  ante,  tit.  32,  ch.  19,  §  29,  note. 
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the  statute  3  &  4  Will.  IV.  c.  74,  s.  39,  where  tenant  in  tail  levied 
a  fine  with  proclamations,  and  the  reversion  in  fee  subsequently 
descended  upon,  or  was  purchased  by  him  encumbered,  the  base 
fee  acquired  by  the  fine  merged  in  the  reversion ;  so  that  as  re- 
garded the  party  whose  interest  was  merged,  he  must  have  sus- 
tained all  the  consequences  of  merger ;  the  rule  being  that  a  man 
shall  not  derogate  from  his  own  act.  (a) 

97.  But  by  section  39  of  the  above  statute,  the  base  fee  becomes 
enlarged  to  an  absolute  fee,  and  the  reversion  is  entirely  excluded, 
and  the  consequence  would  seem  to  follow,  that  the  charges  on 
the  reversion  are  annihilated. 

98.  So  also,  where  a  condition  is  annexed  to  the  estate  merged, 
the  merger  of  the  estate  extinguishes  the  condition ;  and  again, 
where  tenant  for  years  takes  a  conveyance  of  the  freehold  or  in- 
heritance subject  to  a  condition,  if  the  condition  takes  effect  to 
defeat  the  estate,  the  term  will  not  be  revived,  (b)  f 

99.  Thus,  where  lessor  mortgaged  the  reversion  in  fee  to  the 
lessee  for  years,  and,  at  the  day  for  payment  of  the  money,  he 
paid  the  money ;  it  was  holden,  that  the  lease  for  years  was  not 
revived,  but  utterly  extinct,  (c) 

100.  (2.)  Secondly,  with  respect  to  third  persons  having 
interests  *  derived  out  of  the  estate  merged.     In  such  cases    *  492 
equity  interferes  in  their  behalf  to  preserve  the  benefit 

of  the  charge  or  other  interest,  although  at  law  merger  takes 
place,  (d) 

101.  Thus,  if  tenant  for  life  makes  a  lease,  grants  a  rent- 
charge,  or  confesses  a  judgment,  and  afterwards  the  reversion 
descends  upon  or  is  purchased  by  him,  the  lease  and  the  charges 
remain  for  the  benefit  of  the  persons  entitled  thereto,  (e) 

102.  The  case  of  Webb  v.  Russell,  illustrates  the  preceding 
observation.  There  William  Stokes  and  Richard  Webb,  de- 
scribed to  be  the  mortgagee  of  the  premises,  demised  them  in 
1780  to  Russell  for  eleven  years,  from  the  29th  of  September, 
at  the  yearly  rent  of  £200,  payable  to  Stokes  and  his  assigns. 

(a)  Errington  v.  Errington,  2  Bulst.  42.    Roe  o.  Baldwere,  5  T.  K.  109,  per  Lord  Kenyan. 
(6)  1  Inst.  218,  b.   Mounson  v.  West,  Gouldsb.  92.  (c)  3  Leon,  6,  pi.  17. 

(d)  Infra,  es.  105-108.  (e)  1  Inst.  338  b. 


[t  The  consequences  are  the  same  in  the  case  of  extinguishment  of  copyhold.    See 
4  Co.  31  a;  Watk.  Cop.  [356.] 
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Webb,  at  the  time  of  granting  the  lease,  was  possessed  of  the 
premises  for  the  residue  of  an  unexpired  term  of  ninety-nine 
years,  commencing  on  the  24th  of  June,  1770,  subject  to  an 
equity  of  redemption  in  Stokes.  Russell  entered  into  possession 
under  his  lease.  In  1781,  Medley,  the  reversioner,  in  fee,  con- 
veyed the  reversion  expectant  upon  the  ninety-nine  years'  lease, 
to  Stokes  and  Morgan  Thomas,  who  conveyed  it  to  Thackeray 
in  trust  for  Webb,  subject  to  a  proviso  for  redemption  on  payment 
of  a  certain  sum  and  interest  by  Stokes  to  Webb.  In  1785, 
Webb  died,  who,  by  his  will,  bequeathed  all  his  worldly  estate 
to  the  plaintiff,  whom  he  appointed  executrix,  and  who  claimed 
the  reversion  for  the  residue  of  the  ninety-nine  years  term,  sub- 
ject to  the  equity  of  redemption  in  Stokes,  and  to  the  money 
thereupon  secured  to  Webb  as  legatee.  By  lease  and  release  of 
the  12th  and  13th  of  February,  1787,  Thackeray  released  to  the 
plaintiff  the  reversion  of  the  premises  in  fee,  freed  from  all  equity 
of  redemption  ;  whereby  she  became  seised  of  the  reversion  in 
fee,  expectant  upon  the  term  of  eleven  years.  The  Court  of  C.  B. 
held,  that  the  term  of  ninety-nine  years  merged  in  the  rever- 
sion in  fee,  so  that  the  reversion  of  the  term  of  eleven  years, 
which  was  an  underlease  granted  out  of  the  ninety-nine  years, 
term  was  gone  ;  and  with  it  the  rent  incident  thereto  ;  but  that 
the  underlease  continued,  discharged  of  the  rent  and  covenants, 
except  by  force  of  the  personal  contract,  (a) 

103.  In  Burton  v.  Barclay  the  reader  will  see  a  case  in 
which  the  doctrine  of  Webb  v.  Russell  was  discussed;  but, 
from  the  peculiar  circumstances  of  which,  the  reversion  of  the 
original  lease  was  held  not  to  have  passed  to  the  lessor,  so  as 

to  merge,  (b) 
493*         *104.  The  statute  4  Geo.  II.  c.  28,  s.  6,  remedies  the 

legal  consequences  of  surrender  of  leases  upon  renewal  in 
certain  cases.  It  authorizes  the  renewal  of  the  original  lease, 
without  a  surrender  of  the  Underleases,  and  gives  the  ground 
landlord,  the  original  lessees,  and  the  under-lessees,  the  same 
mutual  remedies  that  they  would  have  had  if  no  surrender  had 
been  made.  A  similar  provision  is  contained  in  the  statute  39 
;  &  40  Geo.  III.  c.  41,  which  enables  bishops  to  renew  leases,  by 
subdividing  tenements  and  apportioning  rents. 

;  W..3T.E.  393.  Stokes  o.  Russell,  lb.  678.  8  Rep.  92.  1  Inst.  338  b.  1  Moor,  94. 
Thorn*.  "Woolcombe,  3  Bar.  &  Adol.  586.  (J)  7  Bing.  745. 
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105.  It  may  here  be  observed,  that  in  order  to  protect  the 
interests  of  third  persons,  having  charges  upon  the  estate  which 
has  been  destroyed  at  law  by  merger,  equity  will,  in  some  cases, 
interpose  its  peculiar  jurisdiction,  by  decreeing  possession  of  the 
lands,  for  the  period  of  the  estate  merged,  or  a  conveyance  to 
revive  the  legal  estate,  according  to  circumstances,  so  as  to 
answer  the  purposes  of  justice.  And,  it  is  immaterial,  whether 
the  estate  charged  with  the  trust  merges  in  the  estate  which 
the  trustee  has  in  his  own  right,  or  the  estate  which  the  trustee 
holds  in  his  own  right,  merges  in  the  estate  vested  in  him  as 
trustee,  or  by  direct  conveyance,  or  by  descent  upon  him  as  heir 
at  law  of  a  deceased  trustee ;  a  court  of  equity  will  relieve  in 
either  of  these  cases,  (a) 

106.  In  Saunders  v.  Bournford,  John  Allen,  seised  in  fee, 
granted  a  term  of  one  thousand  years  to  Richard  Saunders,  and 
covenanted  for  further  assurance  :  Richard  Saunders,  upon  the 
marriage  of  his  son  John,  assigned  the  residue  of  the  term  to 
him.  In  1662,  John  Saunders  assigned  the  term  to  Thomas 
Harris  and  John  Allen,  upon  certain  trusts  for  the  benefit  of  his 
wife  and  children.  John  Allen  the  trustee,  was  grandson  of  the 
original  lessor;  and,  when  the  assignment  was  made  to  him, 
was  seised  of  the  reversion  in  fee.  The  beneficial  interest  in 
the  term,  by  mesne  assignment,  became  vested  in  Nicholas 
Saunders  the  plaintiff;  and  upon  the  claim  by  Isabella  Allen, 
the  heir  at  law  of  John  Allen,  the  original  lessor  to  a  moiety,  on 
account  of  the  merger  which  took  place  in  that  moiety  by  the 
assignment  in  1662  to  Thomas  Harris  and  John  Allen,  Lord 
Nottingham,  C,  decreed  that  Nicholas  Saunders  the  plaintiff, 
should  hold  the  premises  notwithstanding  the  merger  of  the 
moiety,  and  that  the  heir  at  law  should  make  a  further  assurance 
of  the  residue  of  the  term,  (b) 

*  107.  In  further  illustration  of  the  doctrine  now  under  *  494 
consideration,  the  case  stated  in  the  next  section,  and 
which  recently  occurred  in  practice,  may  be  adduced  as  furnish- 
ing an  instance  of  merger  at  law  of  a  fractional  part  of  two  estates 
meeting  together  in  the  same  person  in  different  rights,  each 
estate  being  held  in  trust  for  third  persons. 

(a)  Sup.  tit.  8,  o.  2,  ss.  47,  48.    Danby  ».  Danby,  Finch,  220.    3  Prest.  Con.  319.    Ed.  3. 
And  Charlton  e.  Low,  3  P.  Will,  328. 
(6)  Finch,  424.    See  also,  Duke  of  Norfolk's  case,  3  Ch.  Ca.  16.    Sup.  p.  39?,  ».  13. 
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108.  In  the  case  alluded  to,  and  which  is  by  no  means  of  un- 
frequent  occurrence.  A,  being  seised  in  fee,  conveyed  an  estate 
to  the  use  of  B  and  C,  for  one  thousand  years,  in  trust,  for 
raising  portions,  and  subject  thereto,  to  the  use  of  himself  in  fee. 
A,  by  his  will,  made  some  time  after  the  settlement,  devised  the 
estate  to  C  and  D  in  fee,  upon  trusts,  and  died.  By  the  union 
of  the  one  thousand  years'  term,  of  which  C  was  trustee  jointly 
with  B,  with  the  inheritance  devised  to  him  and  D,  as  joint- 
tenants  in  fee,  merger  of  the  term  took  place  in  the  moiety  of 
O,  and  a  consequent  severance;  and  the  term  in  the  other 
moiety  continued  a  subsisting  legal  interest  in  B.  But,  notwith- 
standing this  merger  of  the  term  at  law  in  a  moiety,  the  Court 
of  Chancery  directed  the  parties  entitled  to  the  inheritance  to 
restore  the  term  in  the  moiety  which  had  merged ;  and  to  exe- 
cute such  conveyances,  as  Would  legally  secure  the  equitable 
charges  upon  the  entirety  of  the  estate,  comprised  in  the  original 
term,  (a) 

109.  If  in  the  above  case  the  term  had  been  satisfied,  and 
attendant  upon  the  inheritance,  the  consequence  would  have 
been  an  absolute  destruction  of  the  term  in  a  moiety  of  the  estate ; 
and  the  term  in  the  other  moiety  only  would  have  remained  at- 
tendant upon  the  inheritance. 

110.  In  the  third  place,  the  consequences  of  merger  affecting 
the  estate  wherein  the  merger  takes  place,  or  in  which  the  merged 
estate  is  absorbed,  remain  to  be  noticed. 

111.  (3.)  As  before  observed  in  the  instance  of  a  particular  estate 
merging  in  the  reversion,  the  reversion  is  accelerated ;  and  not 
only  are  the  charges,  which  originally  attached  upon  it  acceler- 
ated, but  the  charges  affecting  the  particular  estate  will  also 
attach  Upon  the  reversion,  (i) 

112.  Thus,  in  Errington  v.  Errington,  it  was  said  by  Dod- 
dridge, J.,  if  tenant  for  life  grants  a  rent-charge,  and  he  in  rever- 
sion also  grants  a  rent-charge,  and  the  tenant  for  life  surrenders 
to  the  reversioner,  the  land  shall  now  be  presently  charged  with 

two  rents,  (c) 
495  *         *  113.  The  consequences  of  merger  upon  the  estate  in 

(a)  Vide  supr.  Vol.  I.  p.  361,  per  Lord  C.  B.  Gilbert.    In  re  Frank,  15  Aug.  1832,  MS. 
(6)  Bup.  s.  96. 

(c)  2  Bulst.  42,  46.     Shelburne  ».  Biddnlph,  6  Bro.  P.  C.  360.    Toml.  ed.     Symonds  v. 
Cudmore,  4  Mod.  1  S.  C.    1  Salk.  338. 
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which  the  merged  estate  is  absorbed,  may  be  further  noticed 
in  the  instance  of  descent.  As  where  an  estate  for  two  or 
more  lives  is  granted  to  A  and  her  heirs,  which  upon  her 
death  being  a  descendible  freehold,  devolves  upon  B  her  son  as 
her  heir  at  law,  and  is  descendible  to  him  and  his  heirs  ex  parte 
maternd  ;  afterwards  the  reversion  in  fee,  immediately  expectant 
on  the  lease  for  lives,  descends  upon  B  ex  parte  paternd,  the  estate 
for  lives  is  merged  ;  and  the  whole  fee  becomes  descendible  ex 
parte  paternd  and  so  e  converso. 

114.  Again,  where,  before  the  recent  statute  for  abolishing 
fines  and  recoveries,  tenant  in  tail  ex  parte  maternd,  converted 
the  estate  tail  into  a  base  fee,  and  the  reversion  in  fee  descended 
upon  him  ex  parte  paternd,  or  he  purchased  the  reversion  in  fee, 
the  base  fee  merged  :  and  the  reversion  in  fee,  thus  accelerated 
into  possession,  was  descendible  ex  parte  paternd.  (a) 

115.  But  by  that  statute,  the  law  is  now  altered  in  the  above 
case,  for  the  base  fee,  as  before  noticed,  is  enlarged  into  a  fee 
simple  absolute,  and  it  is  conceived  such  fee  simple  will  be 
descendible  in  the  course  of  descent  which  governed  the  base  fee, 
that  is  ex  parte  maternd. 

116.  But  if  the  tenant  in  tail  ex  parte  maternd  had,  in  the  case 
last  supposed,  suffered  a  common  recovery,  as  he  thereby  only 
enlarged  the  estate  tail  into  a  fee,  that  fee  would  be  descendible 
ex  parte  maternd ;  but  this  case  does  not  involve  the  doctrine  of 
merger,  (b) 

117.  The  various  examples  before  adduced,  will  abundantly 
suffice  to  show  the  consequences  of  merger  upon  the  party  whose 
estate  is  merged,  upon  the  persons  having  interests  derived  out 
of  such  estate,,  and  upon  the  estate  in  which  the  merged  estate 
is  absorbed.  The  consequences  of  extinguishment  will  be  found 
closely  resembling  those  of  merger,  as  will  be  seen  from  the  fol- 
lowing pages. 

118.  V.  Extinguishment,  as  before  observed,  materially  differs 
from  merger,  the  former  denoting  the  annihilation  of  a  collateral 
subject,  right  or  interest  in  the  estate,  out  of  which  it  is  derived, 
while  the  latter  is  the  absorption  of  the  less  in  the  greater  of 
two  or  more  estates.  Nevertheless,  the  learning  of  the  one  is  so 
closely   analogous   to   the   principles   which   govern  the   other, 

(a)  3  &  4  Will,  4,  c.  74, ».  39.  See  1  Atk.  480.  Price  v.  Langford,  Carth.  140,  S.  C. 
1  Salk.  337.  (*)  Carth-  14°-L 

50* 
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that  a  treatise  on  merger  would  be  very  defective,  which 
496  *    *  did  not,  in  some  measure,  exhibit  the  learning  of  extin- 
guishment, (a) 

119.  In  addition  to  the  remarks  already  made,  some  further 
observations  will  now  be  offered  upon  this  latter  subject  in  con- 
cluding the  present  chapter.  (6) 

120.  When  the  legal  estate  and  equitable  ownership  unite  in 
the  same  person  in  the  same  right,  the  latter  is  extinguished  in 
the  former,  the  maxim  being,  that  a  man  cannot  be  a  trustee 
for  himself.  The  same  maxim  is  applicable  to  the  extinguish- 
ment of  equitable  charges  in  the  legal  ownership  uniting  in 
the  same  person  in  the  same  right  as  will  be  noticed  in  a  future 
page,  (c) 

121.  A  further  illustration  of  the  effects  of  extinguishment  is 
afforded  in  the  learning  of  descents.  Thus,  where  the  legal  fee 
descends  ex  parte  patemd,  upon  a  person  seised  in  fee  of  the 
equitable  ownership  ex  parte  maternd;  in  such  case  the  legal 
estate  will  govern  the  course  of  descent,  (d) 

122.  So  again,  where  the  reversion  in  fee  ex  parte  patemd,  de- 
scends upon  a  person  seised  of  a  rent-charge  in  fee  ex  parte  ma- 
ternd, the  latter  will  be  extinguished,  to  the  exclusion  of  the 
maternal  heirs,  (e) 

123.  On  the  extinguishment  of  powers  the  reader  is  referred 
to  Title  XXXII.  Chapter  XIX. ;  where  he  will  find  that  branch 
of  the  subject  now  under  consideration,  fully  discussed.  (/) 

124.  We  shall  conclude  with  noticing  some  important  distinc- 
tions in  reference  to  the  extinguishment  of  charges  by  the  union 
in  the  same  person,  of  the  charge,  with  the  lands  upon  which  the 
charge  is  imposed. 

125.  First,  where  the  person  entitled  to  the  charge  acquires 
only  a  partial  interest  in  the  land,  the  charge  will  not  be 
extinguished  or  suspended,  beyond  the  extent  of  the  owner's 
interest,  as  will  appear  from  the  authorities  cited  in  the  note 
below.f 

(a)  Sup.  s.  4.  (6)  Sup.  ss.  4, 98, 108.    Tit.  8,  o.  2,  s.  31.    Tit.  28,  u.  3,  ss.  3,  4,  &o. 

(c)  Phillips  v.  Bridges,  3  Ves.  120, 126,  per  M.  E.  Goodright  v.  Wells,  Doug.  770.  3  Ves. 
389,  S.  C.     Vide  mp.    Tit.  12,  o.  2,  s.  34. 

(d)  Wade  v.  Paget,  1  Bro.  C.  C.  361.  Goodright  v.  Wells,  ubi  sup.  Selby  v.  Alston,  3 
Ves.  339.         '(e)  See  also  Goodtitle  v.  White,  15  East,  174.  (/)  Et  vid.  sup.  $  91,  92,  93. 

[t  Clarko  v.  Rutland,  Lane,  111  ;  Chester  v.  Willes,  Amb.  246  ;  Price  v.  Seys, 
Barn.  Ch.  Ca.  120,  126.] 
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126.  Secondly,  if  the  owner  of  the  charge  purchases  the  in- 
heritance in  fee,  or  acquires  it  by  devise  or  descent,  the  personal 
representatives,  in  the  absence  of  any  intention  in  the  owner  of 
the  inheritance  to  keep  the  charge  on  foot,  cannot  enforce  the 
charge  against  the  real  representative,  (a) 

*127.  Thus,  in  the  recent  case  of  Astley  v.  Milles,  *497 
Richard  Milles,  being  tenant  for  life  of  estates  settled  in 
strict  settlement,  bought  up  some  of  the  charges  upon  the  estate, 
and  had  them  assigned  to  a  trustee  in  trust  for  himself.  In  No- 
vember, 1818,  he  purchased  the  reversionary  interest  in  the  estate 
of  his  grandson  Lord  Sondes,  who  was  tenant  in  tail  next  in  re- 
mainder, and  they  suffered  a  recovery,  the  uses  of  which  were 
declared  to  enure  to  Richard  Milles  in  fee.  In  the  following 
December,  Richard  Milles  made  his  will,  devising  the  estate  so 
purchased  (subject  to  the  charges  that  might  be  subsisting  there- 
on at  the  time  of  his  death,)  in  strict  settlement ;  and  he  appoint- 
ed his  wife  Mary  Elizabeth  Milles,  his  sole  executrix  and  resid- 
uary legatee.  By  the  death  of  Richard  Milles,  the  limitations, 
prior  to  the  remainder  in  tail  recently  in  Lord  Sondes,  failed. 
Upon  a  bill  filed  by  the  personal  representatives  of  the  widow 
and  executrix  of  Richard  Milles,  to  have  the  charges,  pur- 
chased by  him,  raised  out  of  the  estates,  Sir  John  Leach,  M.  R., 
decided,  that  the  charges  merged ;  and  parol  evidence  was 
admitted  in  support  of  the  presumption  that  testator  intended  to 
discharge  the  estates,  and  not  to  devise  them  cum  onere.  (b) 

128.  Again,  in  Tyler  v.  Lake,  Henry  Lord  Teynham,  by  his 
will  devised  his  real  estates  to  his  brother  the  Honorable  John 
Roper  in  fee,  charged  with  £  1,000,  which  he  gave  to  him  in  trust 
for  the  separate  use  of  his  sister  Catherine  Tyler  for  life  ;  and 
after  her  death  as  she  should  by  will  appoint,  and  in  default  of 
appointment,  to  be  retained  by  his  brother  for  his  own  use.  The 
testator  died  in  1800,  leaving  his  brother  John  his  heir,  who 
became  Lord  Teynham,  and  who  by  his  will  devised  the  estates 
to  trustees,  in  trust  for  Catherine  Tyler  and  Charles  H.  Tyler,  as 
tenants  in  common  in  fee,  subject  to  his  debts,  &c.  and  all  in- 
cumbrances affecting  those  estates.  By  a  codicil  he  directed  his 
personal  estate  to  be  first  applied  in  payment  of  his  debts,  &c. 
After  his  death  the  trustees  conveyed  the  estates  to  Catherine 

(o)  Chester  v.  WiUes,  note  (a).  <*)  1  Sim.  298. 
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Tyler  and  Charles  H.  Tyler,  as  tenants  in  common  in  fee,  subject 
to  the  £  1,000  and  to  the  debts  and  legacies  of  John  Lord  Teyn- 
ham.  They  having  agreed  to  make  partition,  one  moiety  of  the 
estates  was  conveyed  to  Catherine  Tyler  in  fee,  subject  to  a  term 

for  indemnifying  Charles  H.  Tyler  from  the  £1,000 :  and 
498  *     *  the  other  moiety  was  conveyed  to  him  in  fee.     Catherine 

Tyler  afterwards  mortgaged  her  moiety  in  fee,  and  by  her 
will,  without  referring  to  the  £1,000,  disposed  of  her  personal 
estate  in  general  terms.  Upon  a  question  whether  the  charge 
merged  in  the  fee,  Sir  L.  Shadwell,  V.  C,  decided  in  the  affirm- 
ative, (a) 

129.  But  if  there  is  evidence  of  the  intention  of  the  owner 
of  the  fee  that  the  charge  should  not  merge,. or  where  the  party 
is  incapable  of  expressing  any  intention,  and  it  appears  to  the 
Court  to  be  most  advantageous  to  him  that  the  charge  should 
continue,  in  such  cases,  the  charge  will  not  sink,  (b)1 

130.  Thus,  if  an  infant  is  entitled  to  a  charge  and  the  inher- 
itance descends  upon  him,  in  that  case,  during  infancy,  the  charge 
will  not  be  extinguished,  to  the  prejudice  of  the  infant's  executors 
or  administrators,  in  favor  of  the  heir,  (c) 

131.  This  exception  is  not  made  in  respect  of  the  estate  of  a 
lunatic ;  for  if  a  charge  upon  his  real  estate  devolves  upon  him,  it 
shall  sink  for  the  benefit  of  the  heir  :  the  maxim  being,  that  there 
is  no  equity  between  the  heir,  and  the  personal  representative  of 
a  lunatic,  (d) 

132.  Thirdly,  we  notice  some  further  distinctions,  in  reference 
to  the  duration  or  quantity  of  interest,  which  the  person  paying 
off  a  charge  has  in  the  estate  charged ;  that  is,  where  he  has 

(a)  4  Sim.  351. 

(5)  Thomas  v.  Kemeys,  2  Vern.  348.    Forbes  v.  Moffatt,  18  Ves.  384. 

(c)  Powell  v.  Morgan,  2  Vern.  90.    Thomas  v.  Kemeys,  ubi  sup. 

(d)  Compton  v.  Oxenden,  4  Bro.  C.  C.  397. 


'  The  rule  in  the  text  is  now  generally  approved  and  applied  in  the  ynited  States  ; 
though,  in  some  older  cases,  not  held  so  clearly  as  at  present.  See  Freeman  v.  Paul, 
3  Greenl.  260 ;  Hatch  v.  Kimball,  2  Shepl.  9  ;  4  Shepl.  146,  S.  C. ;  Pool  v.  Hatha- 
way, 9  Shepl.  85;  Campbell  v.  Knights,  11  Shepl.  332;  Bailey  v.  Willard,  8  New 
Hamp.  429  ;  Cooper  v.  Whitney,  3  Hill,  95  ;  Starr  v.  Ellis,  6  Johns.  Ch.  393  ;  James  v. 
Johnson,  Ibid.  417,  afterwards  reversed  on  appeal,  in  the  Court  of  Errors,  but  on  other 
grounds.  See  2  Cowen,  E.  246,  284,  285,  313,  318.  And  see  ante,  tit.  8,  ch.  2,  §  37, 
note,  and  cases  there  cited. 
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only  a  freehold  interest,  and  where  an  estate  of  inheritance  in 
fee  or  in  tail. 

133.  Thus,  where  a  tenant  for  life,  or  tenant  in  tail  after  possi- 
bility of  issue  extinct,  pays  off  a  charge,  in  the  absence  of  inten- 
tion to  the  contrary,  the  charge  will  continue  for  the  benefit  of 
his  personal  representatives ;  and  notwithstanding  the  reversion 
in  fee  is  vested  in  the  tenant  for  life,  there  being  an  intervening 
estate.f 

134.  But  where  the  charge  is  paid  off  by  the  tenant  in  tail  hav- 
ing power  of  alienation,  the  presumption  will  be,  that  he  intended 
to  exonerate  the  estate,  unless  there  exists  evidence  of  a  contrary 
intention.^ 

*135.  So,  a  fortiori,  if  the  charge  be  paid  off  by  the    *499 
tenant  in  fee  simple.     In  order,  therefore,  to  keep  up  the 
charge,  there  should  be  an  assignment  of  the  incumbrance,  or  a 
declaration  of  an  intention  to  keep  it  on  foot.§ 


[t  Shrewsbury  v.  Shrewsbury,  1  Vez.  227  ;  Eari  of  Buckingham  v.  Hobart,  3  Swanst. 
186,  199,  per  Lord  Eldon  ;  Vid.  Sup.  Vol.  I.  p.  420.] 

[X  Wyndham  v.  Lord  Egremont,  Amb.  753 ;  Jones  ;;.  Morgan,  1  Bro.  C.  C.  206 ; 
3  Swanst.  199.] 

[§  Chandos  v.  Talbot,  2  P.  Wms.  602-604.  For  further  information  on  the  subjects 
of  merger  and  extinguishment,  see  Viner's  Abridgment  under  those  titles,  and  Mr. 
Preston's  third  volume  of  Conveyancing.] 
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s.  4.  register  act,  II.  45 

6.  c.  18.  estate  for  life,  I.  102 

c.  31.  accidental  fire,  133.  150. 

166.  233 
c.  35,  ss.  1 6.  30.  enrolment,  IV. 

103.  381 

register  acts,  II.  46. 

IV.  446.     VI.  10 

7.  c.  5.  natural  born  subjects,  III. 

320,  321 
•    c.  18.  advowsons,  19.  453 

7.  c.  19.  infant  trustees,  I.  449. 

IV.  17 

'recoveries  by  infants,  350, 

351 

c.  20.  register  act,  II.  46.     IV. 

447.  454.  456.  459.     VI.  10 

c.  21.  s.  10.  corruption  of  blood, 

III.  325 
8.  c.  14.  rents,  III.  285 

10.  c.  18.   s.    3.    enrolment,  IV. 

103.  V.  46 

12.  st.  2.  c.  16.\isurious  deeds,  II. 

150.    IV.  409 

Geo.  I. 

3.  c.  11.  franchise,  III.  264 
5.  c.  6.  offices,  III.  108,  109 

8.  c.  25.  enrolment   of  statutes 

and  recognizances,  II.  41.  44 

ss.  3.  4.  extent,  47.  58 

12.   c.   32.  effects   of  suitors    of 
chancery,  V.  31 
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Geo.  II. 
2.  c.  22.  bond,  IV.  92 
4.  c.  21.  natural   born    subjects, 
III.  320,  321 
c.  28.  s.  2.  ejectment,  287 

rents,  285 

s.     1.  tenants   at   suffer- 
ance, I.  250 

s.   6.  renewal   of  leases, 

IV.  67.     VI.  493 
4.  c.  29.  private  act,  V.  10 

7.  c.  20.  mortgage,  II.  84.  200 

8.  c.    6.    registering    deeds    and 

wills,  II.  46.     IV.  103.  381. 
447.     VI.  11 

8.  c.  24.  bond,  IV.  92 

9.  c.  5.  s.  6.  lease  for  a  year,  IV. 

114 

c.  36.  charitable  uses,  22.  VI. 

16.  128 

11.  c.  19.  rents,  III.  285       - 
s.  15.  apportionment  of 

rents,  306,  307 

s.  18.  estate  at  will,  I. 

251 

12.  c.  24.    effects   of  suitors   of 
chancery,  V.  31 

14.  c.  20.  occupancy,  I.  111.  275. 

III.  290 

15.  c.  28.  s.  4.  dower,  I.  175 

16.  c.  30.  qualification  for  offices, 

III.  108 

25.  c.  6.  witnesses  to  a  will,  VI. 

46.  60 

c.    39.  titles   through    aliens, 

III.  322 

27.  private  act,  V.  26 

29.  c.  31.  leases,  IV.  86 

c.  36.   s.    1.   inclosure,    III. 
80 
c.  41.  inclosure,  III.  81 
Geo.  III. 

1.  c.  23.  offices,  III.  99 


Geo.  III. — continued. 

5.  c.  17.  leases   of  incorporeal 

hereditaments,  III.  275 
9.  c.  16.  limitations  against  the,; 

crown,  I.  63.     III.  457 

13.  c.  81.  ss.   15 — 18.  common, 

in.  69.  81 

14.  c.   79.  interest  of  money  in 
Ireland   and   the  plantations, 

II.  150.     IV.  410 
17.  c.  26.  contracts  with  infants 
for  annuities,  IV.  14 
c.  53.  mortgages   by  incum- 
bents, 14 
19.  c.  12.  offices,'  III.  Ill 
21.  c.  66.  mortgages  by  incum- 
bents, IV.  14 
23  &  24.  c.  22.  Irish  Act,  V.  35 
25.  c.  35.  extent  by  the  crown,  II. 
62.  103 

34.  c.  75.  grants  of  crown  lands, 

48—51 
c.  66.  private  acts,  7 

35.  c.    84.    s.    3.    governors    of 
Queen    Anne's    bounty,    IV. 

22 
39.  c.  93.  corruption  of  blood,  III. 

325 
39  &  40.  c.  41.  leases  by  ecclesi- 
astics, IV.  66.176.    VI.  493 
c.  56.  entailed  money,  I. 
97,98 
c.  86.  New  Forest,  V.  50 
c.  88.  King's  private  prop- 
erty, 51 
ss.  8,  9.  Queen  con- 
sort, IV.  12.    VI. 
13 

s.  4.  King,  VI.  12 

s.  12.  escheat,  I.  448. 

HI.  418 

c.  98.  perpetuities,  VI.  457. 

459,  460.  464 
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Geo.  III. — continued. 

41.  c.  109.  ss.  15,  16.  inclosure 

act,  II.  413.  VI.  32 

42.  c.  116.  s.  52.  land  tax  re- 

demption, I.  92.  V.  5 

43.  c.  75.  lunatics,  IV.  18 

c.  84.  s.  10.  repealing  disa- 
bling statute,  IV.  13 

c.  107.  Queen  Anne's  bounty, 
22.  VI.  16 

c.  108.  conveyance  of  land  to 
promote  the  building  of 
churches,  IV.  23 

45.  c.  72.  s.  92.  prize  money  of 

petty  officers,  III.  117 
c.   84.  s.   3.  augmentation  of 

livings.  VI.  16 
c.  101.  purchase  of  advowsons 

by  colleges,  IV.  22 
c.  145.  attainder,  III.  454 

46.  c.  135.  bankruptcy,  II.  195 

47.  c.  24.  escheat,  V.  51,  52 
sess.  2.  c.  74.  simple  contract 

debts  out  of  real  estate  of 
deceased  trader,  I.  58 
49.  c.  12.  offices,  III.  112 

c.  108.  s.  16.  appointment  of 
officers    on    foreign     sta- 
tions, III.  117 
c.  121.  bankruptcy,  II.  195 
c.   126.   buying    and    selling 
offices,  in.  109 

53.  c.  141.  annuity  act,  IV.  15. 

(n.)  461 

54.  c.  145.  corruption  of  blood,  I. 

63.   209.   411.    III.  325. 
399.  402.  IV.  20 
c.  168.  attestation,  IV.  192 

55.  c.  192.  wills  of  copyholds,  VI 

36.  38.  69.  205 
c.  147.  exchange  by  ecclesi- 
astics, IV.  14 


Geo.  III. — continued. 

56.  c.  52.  timber  on  glebe,  I.  132 

57.  c.  52.  rents,  in.  285 

c.   99.  spiritual  persons,   IV. 

13 
59.  c.  94.  crown  lands,  V.  51.  53 
Geokge  IV. 

1.  c.   35.    payment    of    suitor's 
effects  into  the  Court  of 
Exchequer,  V.  36 
c.  87.  ejectment,  1.  251.  III. 
287 
1  &  2.  c.  121.  s.  10.  crown  debt- 
ors, I.  62 

3.  c.    47.    rate   of  interest — Ire- 

land and  the   Colonies, 
IV.  410 
c.  92.  annuities,  461 

4.  c.  18.  King's  private  property, 

V.  52 
c.  76.  marriage,  I.  154 

5.  c.  32.  id. 

6.  c.    16.   bankrupts'  estates,    58. 

87 
s.  77.  bankrupts'  advow- 
sons, IV.  232.  238 
s.  83.  86.   act  of  bank- 
ruptcy,  II.   195 
s.  108.  judgment  credi- 
tors, 45 
c.  17.  crown  lands,  V.  51.  53 
c.  74.  infant  trustees,  IV.  17 
c.  82,  83.  sale  of  offices,  III. 
113- 

6.  c.  92.  marriage,  I.  154 

7.  c.   45.    entailed  money  land, 

98,99 
9.  c.  17.  offices,  108 
9.  c.  78.  estates  of  lunatics,  IV. 

18 

10.  c.  50.  crown  lands,  V.  51 

11.  c.  18.  marriage,  I.  155 
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William  IV. 

1.  c.  46.  illusory  appointment, 
IV.  207,  208 
c.  47.  real  estate  in  the  hands 
of  heir  or  devisee  liable 
to  specialties,  I.  57,  58. 
.11.  106.  130.  340.  IV. 
93.   372.   381.    VI.  8. 
359.    (see    2   Euss.   & 
Myl.  73.  74) 
c.  47.  s.  9.  real  estate  of  de- 
ceased trader  liable 
to  simple  contract 
debts,  I.  58 
c.  60.  ss.  2,  3.  6,  7.  13.  28.  in- 
fant    and     lunatic 
trustees  and  mort- 
gagees, I.  449.    II. 
122.  IV.  17 
s.  8.  31.  trustees  out  of 
jurisdiction    and 
unknown,  IV.  18 
ss.  17,  18.  constructive 

trustees,  I.  108 
s.  18.  act  does  not  ex- 
tend to  cases  of 
partition,  II.  390 
1.  c.  60.  s.  19.  feme  covert  trus- 
tees, IV.  20 
s.  12.  refusal  of  a  trust, 
1.460 
c.  65.  estates  of  infants  and  lu- 
natics, II.  390.  414.  IV. 
18.   61.    V.    5.    infants 
leases,  IV.  68 
c.  65..  surrenders  by  persons 
under  disabilities,   IV. 
20.  69.  86 
copyholds  of  married  wo- 
men, 20 
act  extends    to    Ireland, 
IV.  18 


William  IV. — continued. 

1  &  2.  c.  56.  bankrupts'  real  es- 

tate, 1.  58.  88 

2  &  3.  c.  71.  prescription,  HI. 

65.  86.  421.   425,  426 
c.  100.  tithes,  454.- 458. 

3  &  4.  c.  27.  does  not  extend  to 

crown  debts,  I.  63 
s.   1.    glossai  y   clause, 
III.  453,  454 
s.    2,   3.  limitation    of 
actions,  434,   435 
s.  4,  5.  right  of  entry 
or  action  when  ac- 
cruing, III.  449 
c.  27.   s.   6 — 9.  rights  of  ad- 
ministrator, tenant 
at  will,  &c.  accrue 
when,  III.  439. 450 
s.  7.  mortgage,  II.  81 
s.  10.  mere  entry  not 
possession,    I.    79. 
III.  313.  436.  450 
s.   11.  continual  claim 
abolished,  1. 50.  III. 
312,  313.  436 
s.  12.  possession  of  one 
joint-tenant,  &c,  not 
possession    of   the 
other,  11.369.  377. 
392.  402.  III.  345. 
437,  438 
s.  13.  wrongful  entry  of 
younger  brother,  &c, 
not  possession  of  heir, 
1.51 
s.  14.  acknowledgment 
of    title    in    writing 
equivalent  to  posses- 
sion, III.  312.  328 
s.  14 — 16.  right  of  en- ' 
try,  III.  313 
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William  IV. — continued. 

3  &  4.  c.  27.  s.  16—18.  limitation 
of  actions,  452 

.  mortgage,  II.  114, 

115,  116 

s.  20 — 23.  no  new  en- 
try, on  new  right  ac- 
cruing. III.  447.  450 

.  limitation  of  ac- 
tions, 437.  450 

s.  24,  25.  limitation  of 
suits  in  equity,  437. 
450.  459.  IV.  410 

s.  26.  fraud,  III.  467 

s.  28.  mortgage,  II.  113, 
114.116,117.111.460 

s.  29 — 34.  limitation  of 
actions  by  ecclesias- 
tics, III.  454,  455 

s.  35.  receipt  of  rent,  I. 
50 

s.  36,  37.  real  actions 
abolished,  II.  337 

.  de  reparatione  fa- 

cienda,  377 

s.  36.  writ  of  right  of 
ward  abolished,  I.  26 

s.  36—38  writs  of  de- 
ceit abolished,  I.  38 

.  writ  of  novel  dis- 
seisin abolished,  1. 52. 
11.56 

.  writs  of  right  abol- 


ished, I.  64.  110.  135 
.  writ  of  waste  abol- 
ished, 1. 120.  244.  II. 
55.  377 

.  writs  of  entry,  &c. 

abolished,  1. 135.  HI. 

316 

.  writ  of  formedon 


abolished,  I.  141.  III. 
432 


William  IV. — c* 
3  &  4.  c.  27. 


— .  writ  ad  com- 
putandum,  abolished, 
II.  61 

.  writ  of  partition 

abolished,  388.  396 
— .  writ    of  escheat 
abolished,  III.  398 
.  writ  of  warrantia 


chartse  abolished,  IV. 
359 

s.  36.  38.  writs  not  abol- 
ished, 1. 172.  244.  III. 
314.  431 

s.  39.  right  of  entry  not 
tolled  by  descent,  &c. 
I.  51.  79.  II.  393. 
III.  313—316.  435 

.  discontinuance,  I. 

78.  II.  245.  IV.  53 

.  warranty,  IV.  355 

s.  40.  money  charged 
upon  land,  and  lega- 
cies, when  recovera- 
ble, m.  457.  469 

s.  41.  arrears  of  dower, 
I.  158.  III.  457 

s.  42.  arrears  of  rent, 
&c,  H.  151!  III.  457 

s.  43,  44.  to  what  courts 
the  act  extends,  450 
c.  42,  s.  2.  actions  against  and 
by  executors,  I.  121 

s.  3.  limitation  of  actions 
for  debts  of  specialty, 
I.  59.    III.  457 

s.  37,  38.  rents,  III.  285 
c.  74.  s.  1.  where  the  act  ap- 
plies to  Ireland,  I.  99 

s.  2.  fines  and  recoveries 
abolished,  I.  78,  79. 
93.  208.  367.  371. 
407.    II.  5,  j6.  83 
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William  IV. — continued. 

3  &  4.  c.  74.  333.  337.     VI.  425. 

80 
s.    4 — 6.     ancient    de- 
mesne, I.  38.  93 
s.  7 — 12.  defects  in  fines 
and  recoveries,  I.  93 
s.  14.    warranty    abol- 
ished, I.  79.  93.    IV. 
355.  361,  362.  365 
s.  15.  disposition  by  ten- 
ant in  tail,  I.  80.  83. 
93 
s.    16,    17.    tenant    in 
dower,   I.   166.   200. 
IV.  332 
s.  18.  estates  tail  of  the 
gift  of  the  crown,  I. 
79.  92 

Tenant  in  tail  after 

possibility,  &c,  1. 138 
s.  19.  base  fee,  I.  93 
s.  21.  alienation  by  ten- 
ant in  tail,  I.  93 
s.  22—37.  protector,  88. 
93—96 
s.   38.    voidable    estate 
created  by  tenant  in 
tail,  I.  96 
s.  39.*  base  fee  when  not 
merged  in  the  inher- 
itance, I.  56.  65.  II. 
362.   VI.   481,    482. 
391.  495 
s.  40.  contracts  of  tenant 
in  tail,  not  binding  on 
issue,  I.  84 
s.  41.  modes  of  assur- 
ance by  tenant  in  tail, 
I.  93.  96 
s.  41.inrolment,I.93.96 
s.   42 — 49.   consent    of 
protector,  96,  97 


William  IV. — continued. 
3  & 4.  c.  74. s.  50—54.  copyholds,  97 
s.   55 — 68.    bankrupts' 
estates  tail,  I.  58.  88, 
89,  293 
s.  71 — 75.  entailed  mo- 
ney land,  I.  99 
s.  77.  78.  dispositions  by 
femes  covert,  I.  100. 
IV.  19 
s.  90.  copyhold — exam- 
ination    of     married 
women,  IV.  19. 
s.  91.  lunatics,  &c.  IV. 
19 
s.  92.  act  does  not  relate 
to  Ireland,  I.  79.  93 
c.  104.  real  estate  in  the  hands 
of  heir  or  devisee  lia- 
ble to  simple  contract 
debts,  I.  58,  59,  284. 
II.  103.  340.  360.  VI. 
354.  481 
c.  105.  s.  1—4.  what  estates 
are  liable   to   dower, 
I.  158.160.162,163. 
409;  410.  II.  97 
s.  5 — 10.    how    barred 
and  restricted,  1. 160, 
161.  163.  166.   178. 
181.  185.  210 
s.  11.  agreement  not  to 
bar  dower,  161 
s.  12.  legacies  in  bar  of 
dower  entitled  to  pre- 
ference, 161. 181. 185 
s.  13.    dower    ad    osti- 
um ecclesias,  and  ex 
assensu   patris    abol- 
ished, 153 
s.  14.  to  what  married 
women,   act    applies, 
156.  160.  174.  II.  97 
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William  IV. — continued. 

3  &  4.  c.  106.  s.  1,  2.  actual  seisin 

not  necessary,  I.  50.  III. 

328,  329.  336.  344.  351. 

378.  380.  383 

s.  3.  limitations  in  deeds 

and  wills  to  heirs  of 

settlor,  &c,  give  new 

estates,  I.    374.    II. 

209.  336.     III.  336. 

338.  341.     IV.  197. 

VI.  124.  127 


William  IV. — continued. 

3  &  4.  c.  106.  s.  6.  lineal  ancestors 
may  inherit,  III.  327. 
231.  335 
s.  7,  8.  rules  of  descent, 
332.  351 
s.  9.  half  Wood  may  in- 
herit, 343.  398 
s.  10.  descent    may  he 
traced     through     at- 
tainted persons,   325 
s.  11.  to  what  descents 
act  extends,  354. 
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INDEX 

OF    THE. 

NAMES    OF    THE    CASES 

ABRIDGED    AND    CITED    IN   FOKMEK   EDITIONS. 


The  asterisk  ( * )  indicates  the  cases  added  in  Mr.  White's  edition. 

[The  references  thus  enclosed  (  )  are  to  the  volumes  one  to  three,  inclusive,  of  the  present 
American  edition,  and  to  the  marginal  paging.  The  other  references  are  to  the  volumes 
one  to  six,  inclusive,  and  to  the  star-paging  of  Mr.  Cruise's  Digest.  Where  there  is  no 
reference  in  a  case  by  figures  thus  enclosed  (  )  it  is  because  such  case  is  not  found  in  the 
American  edition.  The  name  of  the  case  is  retained  in  this  edition  because  it  was 
printed  in  the  last  one.] 


Vol.-Page 

A. 

*  Abbott  v.  Hicks,  Estate  for  Life 

(I.  122.)     I.  116 

*  Abel  v.  Heathcote,  Power 

(II.  519,  520.)     IV.  179,  180 

Abergavenny's  Case,  Joint  Tenancy 

(I.  843.  852.)     II.  376.  383 

*  Abergavenny  (Barony)   Case,  id. 

II.  131 
Abingdon's  Case,  Bower  (I.  202.) 

I.  171 
Abney  v.  Miller,  Devise  (III.  140.) 

VI.  112 

*  Abraham  v.  Alman,  id.  (III.  206.) 

VI.  161 

v.   Bubb,    Estate     Tail 

after  Possibility,  fyc. 
(1.150.)     1.137 

— ,     Estate     for 

Tears  (I.  263.)     I.  233. 


Vol.  Page 

*  Abraham  v.  Twigg,  Deed 

(II.  661.)     IV.  281 
Acherley  v.  Vernon,  Devise 

(III.  144.  146.  149.) 

VI.  115—119 

Ackland  v.  Ackland,  id.  (III.  283.) 

VI.  222 

v.  Attwell,  Estate  for  Life 

(I.  143.)  I.  131 
Ackroyd  v.  Smithson,  Trust 

(I.  377.)  I.  395 
Acton's  Case,  Deed  (II.  641.)  IV.  266 
Adams  v.  Adams,  Deed 

(II.  544,  545.)     IV.  202 

* v.  Gibhey,  id.        (II.  749.) 

IV.  370 
Use        (1. 345.) 
1.376 
-,  Remainder 
(I.  766.)     II,  261 


v.  Savage, 
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Vol.  Page 
Addington  v.  Clode,  Prescription 

(II.  225.)     II.  424 
Addis  v.  Clement,  Devise 

(III.  242—245.  248.) 

VI.  186—189.  192 

Ager  v.  Pool,  Devise        (III.  341.) 

VI.  270 
Aggars  v.  Pickerell,  Mortgage 

(I.  622.)     II.  114 
Ailesbury  v.  Pattison,  Franchise 

III.  264 
Aislabie  v.  Rice,  Estate  on  Condi- 
tion (I.  497.)     II.  27. 

Alban  St.  v.  Shore,  Condition 

(I.  500.)     II.  28 
Albany's  Case,  Deed  (II.  577.) 

IV.  234 

*  Alcock  v.  Cooke,  King's  Grant 

(II.  921.)     V.  57 
Alden   v.    Gregory,   Prescription 

(II.  274.)  III.  468 
Aldred's  Case,  id.  (II.  231.)  III.  427 
Alexander   v.    Alexander,    Deed 

(II.  550.  553.)     IV.  207.  211 
Alford  v.  Alford,  id.       (II.   567.) 

IV.  223 

*  Allan   v.   Backhouse,   Mortgage 

(I.  653.)     II.  149 
Allen  v.  Heber,  Devise  (III.  157.) 

VI.  125 

v.  Poulton,  Devise        VI.  40 

v.  Sayer,  Trust        (I.    434.) 

I.  449 
Alpass  v.  Watkins,  Deed  (II.  688.) 

IV.  309 
Alsop  v.  Pine,  id.  (II.  511.) 

IV.  170 

Altham  v.  Anglesea,   Use     (I.  325. 

345.)     I.  356.  375 

*  Alton  Woods,  Case  of,  Private  Act 

(II.  891.  894.  924.)  ,  V.  18.  22. 
56.  60 


Vol.  Page 

Amand  v.  Bradburn,       (2  Cha.  Ca. 

138.)  Trust  (I.  445.)     I.  457 

Amble  v.  Jones,  Devise   (III.  183.) 

VI.  142 
Ambrose  v.  Ambrose,  Trust  (I.  394.) 

I.  410 
Amesbury   v.   Brown,    Mortgage 

(I.  660.)     II.  152 
Amhurst  v.  Litton,  Devise  (III.  1 83.) 

VI.  142 

Ancaster  v.  Mayer,  Estate  in  Fee 

(I.  67.)     I.  59 

Mortgage 


(I.  641.  646.)     II.  137.  142 
Anderson's  Case,  Estate  Tail  (I.  96.) 

1.85 

*  Anderson   v.    Dwyer,   Jointure 

(I.  240.)     I.  206 

v.  Martindale,  Deed 

(II.  751.)     IV.  371. 

*  Andree  v.  Ward,  Devise  (III.  501.) 

VI.  408 
Andrew  v.  Southouse,  id. 

(III.  278.  289.)    VI.  218.  227 
Andrews  v.  Emmot,  Deed  (II.  541.) 

IV.  200 

v.  Fulham,  Devise 

(III.  507.)     VI.  413 
Annandale    v.    Harris,    Deed 

(II.  808.)     IV.  418. 
Anonymous,  Estate  in  Fee  (I.  69.) 

I.  60 
* ,  Estate  Tail  after  Pos- 
sibility, fyc.  (I.  150.)     I.  137. 

,  Estate  for  Life 

(I.  122,  123.  139.) 
I.  117 

,  Estate  for   Tears 

(1.258.)     1.229 

,  Jointure  (I.  226.  240.) 

I.  192.  206 
,   Use  (I.  326.)    I.  358 
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Names  of  Cases. 


Vol.  Page 

Anonymous,  Trust      (I.  371.  439.) 

391.  453 

,  Estate  on  Condition 

(I.  503.)     II.  31 

• ,  Estate  by  Statute,  fyc. 

(I.  539.)     II.  63 

■ ,  Mortgage  (I.  559.  568. 

614.  625.)     II.  79.  106.  116 

,  Remainder       (I.  729. 

743.)     II.  227.  239 

,  Common   (II.  18.  23.) 

III.  78.  83 

,  Prescription  (II.  274.) 

III.  468 
,  Deed       (II.  328.  332. 


435.  480.555.571.581.671. 

774.  793.)     IV.  26,  27.  58. 

79.  99.  137.  212.  228.  237. 

292.  386 

,  Descent         (II.  148.) 

III.  328 
,  Devise      (III.  29.  62. 


325.  345.  404.  453.)    VI.  21. 
25.  55.  256.  274.  329.  366 

* : — ,  Merger      (III.  573.) 

VI.  476 

,  v.  Langton,  Trust 

(I.  409.)     I.  422 

,   v.    Palmer,    Common 

(II.  14.)     III.  74.  80 
Ansley   v.    Chapman,   Devise 

(III.  338.)     VI.  227.  267 

*  Anthony  v.  Eees,  id.     (III.  291.) 

VI.  229 
Antrim  v.  Bucks,  Deed      (II.  487.) 

IV.  144 

*  Aphary  v.  Bodingham,  id. 

(II.  824.)     IV.  426 
Appleton  v.  Binks,  id.        (II.  745.) 

IV.  369 

Ap.  Rice's  Case,  Estate   Tail  after 

Possibility,  $c.  (I.  152.)   I.  137 


Vol.  Page 

Archer's  Case,  Remainder  (I.  776. 

779.)     II.  270.  273. 

283.  304.  306 

,  Deed         (II.  707.) 

IV.  328 

,  Devise      (III.  353. 

368.)    VI.  280,  281.  295 

,  Merger    (III.  581.) 

VI.  483 
Archer  v.  Snatt,  Mortgage  (I.  613.) 

II.  106 
Ards  v.  Watkin,  Rents       (II.  118.) 

III.  304 
Argoll  v.  Cheney,  Use         (I.  347.) 

I.  378 
* ,  Deed  (II.  797.) 

IV.  408 

*  Armstrong  v.  Eldridge,  Devise 

(III.  411.  417.)    VI.  335. 
340,  341 

v.  Wolsey,  Use   (1. 341.) 

1.371 
Arnald  v.  Arnald,  Devise  (III.  111.) 

VI.  y3 

*  Arnold  v.  Chapman,  Mortmain 

(III.  22.)     VI.  16 

* v.  Preston,  Devise 

(III.  215.)     I.  166 

,  v.  Kempstead,  Dower 

(I.  219.)     I.  182.  184.  186 

*  Arnsby  v.  Woodward,  Deed 

(II.  398.)     IV.  73 
Arthington  v.  Fawkes,  Common 

(II.  20.)     III.  80 
Arton  v.  Hare,  Remainder  (I.  706.) 

II.  204 
Arundel  (Lady)  v.  Phipps,  Deed 

(II.  841.)  .    IV.  441 
v.  Steere,  Common   (II.  9.) 

III.  70 
Arundel  v.  Phillpot,  Deed  (II.  573.) 

•  -IV.  229 


Names  of  Cases. 
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Vol.  Page 
Ascough  v.  Johnson,  Mortgage 

•       (I.  684.)     II.  187 
Ashburnham  v.  St.  John,  Estate  by 
Statute,  Sfc.  (I.  528.)     II.  51 
Ashenhurst  v.  James,  Mortgage 

(I.  657.)     II.  152 
Ashton's  Case,  Jointure       (I.  229  ) 

I.  195 
Ashton  v.  Ashton,  Devise  (III.  383.) 

VI.  308 
Aspinall  v.  Kempson,   Trust 

(I.  423.)     I.  444 
Aspinwall  v.  Leigh,  Estate  for  Life 
(I.  138.)     I.  126 
*Astley  v.   Milles,    Merger 

(III.  595.)     VI.  497 
Aston  v.  Aston,  Estate  for  Life 

(I.  141.)     I.  129 

v.  Smallman,  Joint    Tenancy 

(I.  836.)     II.  370 

Atherton  v.  Pye,  Devise    (III.  428. 

430.)     VI.  349.  352 

v.  Baker,  Estate  for  Life 

(I.  119.)     I.  113 
Atkinson  v.  Hutchinson,  Devise 

(III.  496.)     VI.  404 
Atkyns  v.  Atkyns,  Devise  (III.  255.) 

VI.  198 
Attersoll    v.    Stevens,   Estate  for 

Years  (I.  260.)     I.  231 
Attoe  v.  Hemmings,  Deed  (II.  593.) 

IV.  245 
Attorney-General  v.  Alston,  id. 

(II.  811.)     IV.  421 
v.-  Andrew,    Con- 
dition (I.  495.)    II.  26 

* ,  Estate 

by  Statute,  S?c.  (I.  527.)     15 

— ■ v.  Barnes,  Devise 

(III.  65.)     VI.  57 

v.  Bayley,  id. 

(III.  497.)     VI.  404 
52* 


Vol.  Page 
Attorney-General  v.  Bowyer,  Mort- 
gage  (I.  592.)     II.  90 

v.  Buller,  Devise 

(III.  260.)     VI.  202,  203 
: —  v.    Christ's    Hos- 


pital,   Condition    (I.   495.) 
II.  26 

v.  Coventry,  Rents 

(II.  91.)     III.  285 
v.    Crofts,    Mort- 


gage (I.  612.)     II.  105 

v.  Day,  Deed 

(II.  347.)     IV.  33 
v.'  Downing,  'De- 


vise (III.  146.  148.  167.) 
VI.  116—118.  132 

v.    Marquis    of 

Downshire,  King's  Grant 
(II.  919.)  V.  56 
v.  Lord  Eardley, 


Prescription  (II.  265.)  III.  458 

: v.  Gill,  Devise 

(III.  301.)     VI.  237 
: v.  Goddard 


Mortmain  (III.  22.)    VI.  16 

v.  Graves,  Devise 

(III.  22.)     VI.  16 
v.  Hall,  Mortmain 


(III.  205.  206.)    VI.  160. 161 
v.  Hamilton, 


Deed  (II.  520.)     IV  180 
■  v.  Hungate,  King's 


Grant  (II.  925.)     V.  61 
v.  Lloyd,  Devise 


(III.  90.  95.)    VI.  80.  82 
v.  Duke  of  Marl- 


borough, Estate  Tail  (I.  85.) 
1.74 
v.  Meyrick,  Mort- 


main (III.  22.)     VI.  16 

v.  Munby,   Deed 

IV.  22 
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Names  of  Cases. 


Vol.  Page 
Attorney-General  v.  Parnther, 

Deed  (II.  802.) 
IV.  412 

* . ,  Devise 

(III.  14.)     VI.  14 

v.  Pomfret,  Deed 

(II.  314.)     IV.  17 

v.  Resbey,  Estate 

in  Fee  (I.  68.)     I.  60 
v.  Sands,    Trust 


(I.  397.  414.)     I.  412.  426 
,  Escheat 


(II.  203.)     III.  405 
,   Deed 


(II.  812.)'    IV.  422 
—  v.  Scott,  Trust 


(I.  354.  396.)     I.  382.  411 
* : ,  Mort- 
gage (I.  607.)     II.  102 
* ,  Deed 


(II.  554.)     IV.  211 
v.  Sibthorp,  De- 


vise (III.  170.)     VI.  134 

v.  Sutton,  id. 

(III.  311.)     VI.  244 

v.  Tancred,  Deed 

IV.  22 
,  Devise 


(III.  23.)     VI.  16 

v.  Turner,  King's 

Grant  (II.  919)     V.  56 
v.  Vigor,   Devise 


(HI.  126.  155.  254.  261.) 
VI.  103.  123.  197.  204 

"*  -g v.  Warde,  id. 

(III.  95.)     VI.  82 

* v.  Weymouth 

Mortmain  (III.  22.)     VI.  16 
*  Aubin  v.  Daly,  Estate  Tail  (I.  83.) 

I.  73 

* ,  Rents      (II.  1 0 1 . ) 

III.  292 


Vol.  Page 

Aubrey  v.  Fisher,  Estate  for  Life 

(I.  >22,)     I.  116 

Audley  v.  Audley,  Deed  (II.  514.) 

IV.  172 
Austen  v.  Taylor,  Devise 

(III.  361.  385.) 

VI.  287.  310 

Austin  v.  Austin,  Deed    (II.  551.) 

IV.  208 

Aveling  v.   Knipe,  Joint   Tenancy 

(I.  838.)     II.  371 

Avelyn  v.  Ward,  Devise  (III.  508.) 

VI.  414 
Aylesfbrd's   Case,  Deed  (II.    354.) 

IV.  39 

*  Ayliffe  v.  Murray,  Trust  (1.  444.) 

I.  456 

v.  Tracy,   Deed  (II.  351.) 

IV.  37 
Aylor  v.  Chep,  Devise  (III.  404.) 

VI.  329 

* ,  Joint  Tenancy 

(I.  834.)     II.  367 

*  Aynesly  v.   Wordsworth,   Rents 

(II.  124.)     III.  309 
Ayres  v.  Willis,   Dower   (I.   218.) 

I.  185 


B 


Back  v.  Andrews,  Trust    (I.  384.) 

I.  "402 

* ,   Joint    Tenancy 

(I.  841.)     II.  374 
Backhouse  v.   Wells,   Devise 

(III.  372.'374.)    VI.  298.  300 
Bacon  v.  Bacon,  Descent  (II.  142.) 

III.  321 

* v.  Proctor,  Accumulation 

(III.  555.)     VI.  459 
* v.  Smith, .  Tithes  III.  51 


Names  of.  Cases. 
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'Vol.  Page 
Baddely  v.  Leppingwell,  Devise 

(III.  287.)     VI.  225 
Badger  v.  Ford,  Common      III.  72 

* v.  Lloyd,  Devise  (III.  475.) 

VI.  384 
*Badhamv.   Mee,  Deed  (II.  527. 
581.)     IV.  186.  238 
Baggott  v.   Oughton,  Mortgage 

(I.  643.  650.)     II.  139.  146 

,  Deed  (II.  503, 

504.)     IV.  163, 164. 

Bagshaw  v.  Spencer,  Trust  (I.  364. 

384.)     I.  386.  403 

,  Devise 

(III.  358,   359,    360.    362. 

.    375.)     VI.  284.   286,  287. 

289.  301 

*  Bailey  v.  Ekins,  Estate  in  Fee 

(I.  66.)     I.  58 

* ,  Devise  (III.  440.) 

VI.  359 

*  Bailis  v.  Gale,  Devise 

(III.  274.  282.  342.) 
VI.  214.  221.  271 
Baker  v.  Holtzapffell,  Rents 

(II.  112,  113.) 
ni.  299,  300 

v.  Wall, Devise  (III.  218. 295.) 

VI.  168.  231 

* v.  Willis,  Merger       VI.  483 

v.  Wind,  Mortgage  (I.  550.) 

II.  67 
Baldwin's  Case,  Deed       (II.   653.) 

IV.  274 

* . v.  Tudge,  Tenures      I.  33 

Bale  v.  Coleman,  Devise  (HI.  357.) 

VI.  284 
Balfour  v.  Welland,  Trust  (I.  439.) 

I.  454 
Ball  v.  Burnford,  Deed     (II.  843.) 

IV.  442 


'    Vol.  Page 
Ballet  v.    Spraniger,  Mortgage 

(I.  653.)     II.  149 
Bally  v.  Wills,  Deed  (II.  755.) 

IV.  372 

*  Balmain   v.    Shore,    Tenancy   in 

Common  (I.  881.)     II.  409 
Bamfleld  v.  Popham,  Devise 

(III.  182.  323.)     VI.  141.  255 

v.  Wyndham,  Mortgage 

(I.  640.)     II.  136 
Banker's   Case,   King's    Grant 

(II.  911.)     V.  46 

*  Banks  v.  Denshire,  Devise 

VI.  205 

* v.  Holme,  id.     (III.  475.) 

VI.  384 

v.  Sutton,  Trust  (I.  395,  396.) 

I.  410,  411.  435 
-,  Mortgage  (I.  605, 


606,  607.)     II.  99. 101, 102 

*  Banne,    Fishery   of    the,    King's 

Grant  (II.  918.)     V.  55 

*  Barclay  v.  Raine,  Deed  (II.  781.) 

IV.  393 
Baring  v.  Nash,   Tenancy  in   Com- 
mon (I.  885.)     II.  413 

*  Barker  v.  Barker,  Curtesy  (1. 165.) 

I.  142.  148 

v.  Giles,  Devise  (III.  416. 

419.)     VI.  340.  342 

v.  Keat,  Use  (1. 327.)  I.  358 

,  Deed  (II.  454. 456.) 

IV.  114.  116 

v.  Smith,  Devise  (III.  417.) 

.  VI.  342 

v.  Suretees,  id.  (III.  187.) 

VI.  144 

*  Barlow  v.  Rhodes,  Right  of  way 

(II.  35.)     III.  91 

* ,  Deed  (II.  631.) 

IV.  265 
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Names  of  Cases. 

Vol.  Page 


Barlow  v.  Salter,  Devise  (III.  494.) 

VI.  402 

Barnard  v.  Godscall,  Deed  (II.  759.) 

IV.  375 

v.   Large,   Remainder 

(I.  805.)     II.  297 

Barnardiston  v.  Carter,  Remainder 

(I.  719.)     II.  217 

v.    Fane,    Estate    on 

Condition  (I.  503.) 

II.  31 

Barnes  v.  Crowe,  Devise  (III.  147. 

149.   151.)      VI.   116.   119. 

121 

v.  Patch,  id.  (III.  229.) 

VI.   175 
Barnett  v.  "Weston,   Mortgage 

(I.  675.)     II.  166 
*  Barnewell  v.  Cawdor,  (Lord)  id. 
(I.  639.)     II.  128 
Barrington's  Case,  Private  Act 

(II.  882.)     V.  8 
Barron  v.  Martin,  Mortgage  (I.  625.) 

II.  117 
Barry  v.   Edgworth,  Devise 

(III.  273.)     VI.  213 

* v.  Nugent,  Deed      (II.  374) 

IV.  55 
Bartholomew  v.  May,  Mortgage 

(I.  637.)     II.  127 
Bartlett  v.  Downes,  Trust  (I.  423.) 

I.  445 
* ,  Offices  (II.  42.) 

III.  99 
v.  Hodson,  Trust  (I.  441.) 

I.  455 

1 —  v.  Pickersgill,  id.   (I.  373.) 

1.392 
Barton's  Case,  Remainder  (I.  787.) 

II.  280 

,  Deed       (II.  445.) 

IV.  108 


Vol.  Page 
*  Barton  v.  Briscoe,  Deed  (II.  578.) 

IV.  234 
* v.  Fitzgerald,  id.  (II.  770.) 

IV.  384 
Barwicke  v.  Foster,  Rents  (II.  84.) 

III.  282 
Bashpool's  Case,  Devise  (III.  156.) 

VI.  124 
Basset's  Case,  Deed  (II.  466.) 

IV.  125 
Basset  v.  Basset,   Remainder 

(I.  760.)     II.  253 

* ,  Devise 

(HI.  547.)     VI.  452 

v.  Clapham,  Remainder 

(1.799.)     II.. 291 
*  Bassett  v.  Bassett,  Jointure  (1. 233.) 

I.  200 
Bate  v.  Amherst,  Devise     (III.  22. 
214.)     VI.  15.  165 
Bateman  v.  Bateman,  Mortgage 

(I.    633.)     II.  124 

* Devise 

(III.  447.)     VI.  362 
*Bates's  Case,  Merger     (III.   566.) 

VI.  469 
Bates  v.  Bates,  Dower         (I.  188.) 

I.  163 

* ,  Deed       (II.  686.) 

IV.  308 
Bateson  v.  Green,  Common  (II.  15.) 

III.  74 
Bath  v.  Bradford,  Devise  (III.  448.) 

VI.  363 

and  Montague's    Case,   Deed 

(II.  530,  531.  571.  573.) 
IV.  189.  191.  227.  229 
Battersbee  v.  Farrington,  Deed 

(II.  824.  836.) 

IV.  427.  437 

Baugh  v.  Haynes,  id.  (II.  388, 389.) 

IV.  64,  65 


Names  of  Cases. 
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Vol.  Pago 
Bawdes  v.  Amhurst,  Deed 

(II.  348.  356.)     IV.  34  40 

Bax  v.  Whitbread,  id.      (II.    553.) 

IV.  210,  211 

Baxter  v.  Browne,  id.     (II.   374.) 

IV.  55 

* v.  Dyer,  Devise    (III.    138.) 

VI.  110 

v.  Manning,   Mortgage 

(I.  613.)     II.  106 
*Bayard  v.  Smith,  Devise  (III.  417.) 

VI.  340 
Bayley  v.  Morris,  Deed     (II.  692.) 

IV.  313 

* v.  Snelham,  Devise  (III.  214.) 

VI.  166 

v.  Warburton,  Deed  (II.  486.) 

IV.  143 
Bayly  v.  Robson,  Mortgage  (I.  615.) 

II.  107 
*Baynes  v.  Baynes,  Estate  Tail 

1.98 

Baynham  v.  Guy's  Hospital,   Deed 

(II.  790.)     IV.  402 

Bays  v.  Bird,  id.  (II.  641.) 

IV.  267 
Beachcroft  v.  Beacbcroft,    Devise 

(III.  436.)     VI.  355 
Beale  v.  Beale,  Deed         (II.  479.) 

IV.  137 

v.  Doe,   Devise     (III.     547.) 

VI.  452 
Bear's  Case,   id.  (III.    159.) 

VI.  126 

Beard  v.  Nutthall,  Jointure  (I.  235. 

239.)     I.  202.  205 

v.  Westcott,  Deed   (II.   717. 

726.)     IV.  339.  350 

* ,   Devise 

(III.  192.  195.  473.)    VI.  149. 
152.  382 


Vol.  Pago 

*Bearspark   v.    Hutchinson,  Estate 

for  Life  (I.  118.)  I.  113 

Beaudeley  v.  Brook,  Deed  (II.  437.) 

IV.  100 
Beaumont's  Case,  Merger     VI.  438 

v.  Field,  Deed  (II.  611.) 

IV.  255 
*Bebb  v.  Penoyre,Z)m'se  (III.  236.) 

VI.  182 
Beck's  Case,  Deed  (II.  662.) 

IV.  281 
Becket  v.   Cordley,   Mortgage 

(I.  679.)     II.  170 
Beckwith's  Case,  Use  (I.  341.) 

1.372 

,  Deed    (II.  469.  471.) 

IV.  128,  129 

Bedell's  Case,  id.    (II.   448.    609.) 

IV.  108.  254 

Bedell  v.  Constable,  Devise  (III.  13.) 

VI.  13 
Bedford's  Case,  Use  (I.  345.)  I.  376 
Bedford  v.  Bacchus,  Deed 

(II.  853,  854.  866.) 
IV.  450—452.  460 

* v.  Varney,  Dower    (I.   175.) 

I.  155. 

Bedingfield's   Case,  Estate  in    Fee 

(I.  92.)     I.  80- 

,  Dower         (I.  209;> 

I.  176 
Belch  v.  Harvey,  Mortgage  (I.  624.) 

II.  116 
Belchier  v.  Renforth,  id.     (I.  687.) 

II.  191 
Belfour  v.  Weston,  Rents  (II.  110.) 

III.  299 

*Bell  v.  Phyn,  Tenancy  in  Common 

(I.  881.)     II.  409 

,  Devise  (III.  191.  499.) 

VI.  148.  406 
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Names  of  Cases. 


Vol.  Page 
Bellamy  v.  Burrow,  Offices  (II.  42.) 

III.  99 
Bellasis  v.  Compton,  Trust  (I.  373.) 

I.  392 
Bellew  v.  Langdon,    Common 

(II.  15.)     III.  75 
*B,elt  v.  Mitchelson,  Devise 

(III.  293.)     VI.  230 
Benger  v.  Drew,    Trust  I.  398 

*Bengough  v.  Edridge,  Deed 

(II.  719.)     IV.  341 
Benicombe  v.  Parker,  id.  (II.  361.) 

IV.  46 
Bennet   v.    Box,    Trust    (I.   398.) 

I.  413 

v.  Davis,  id.   (I.  385.  393.) 

I.  404.  409 

v.  King,  Prescription 

ID.  456 

v.  Eeeve,  Common    (II.  5.) 

III.  67 
Bennett  v.  Honey  wood,  Devise 

(ID.  533.)     VI.  438 

v.  Tankerville,  id. 

(III.  112.  355.)     VI.  94.  283 
Benson  v.  Chester,  Common  (II.  5.) 

III.  67 
Bentham  v.  "Wiltshire,  Devise 

(III.  445.)     VI.  362 
Beresford's  Case,   Deed   (II.   661.) 

IV.  281 

Berkeley's  (Lord)  Case,  Estate  Tail 

(I.  95.)     I.  86 

Berkeley  v.  Warwick,  Joint  Tenancy 

(I.  855.)     II.  385 

Berrisford  v.  Milward   (2  Atk.  49.) 

Mortgage  (I.  679.)     II.  169 

Berry  v.  Bich,  Deed  (II.  510.) 

IV.  169 

v.  Taunton,  Condition  (I.  473.) 

II.  7,  8 


Vol.  Page 

Bertie  v.  Paulkland  (Lord)  Condition 

(I.  480.)     II.  1-4.  17 

— ! — ,  Remainder 

(I.  743.)     II.  239 

,  Devise 

(III.  197.)     VI.  153 
Best  v.  Stamford,  Trust       (I.  407.) 

1.419 
Bettisworth's  Case,  Deed  (II.  364.) 

IV.  47 

Beverley   v.    Beverley,    Remainder 

(I.  711.)     II.  207 

Bevil's  Case,  Prescription  (II.  239.) 

III.  432 

Bewick  v.  Whitfield,  Estate  for  Life 

(I.. 138.)     I.  126 

Bibb  v.  Thomas,  Devise    (III.  99.) 

VI.  84 
*Bibye  v.  Huxley,  Estate  for  Life 
(I.  122.)     1. 116 
Bickford  v.  Pendarvis,  Deed 

(II.  623.)     IV.  263 
*Bickley  v.  Guest,  id.  (II.  527. 580.) 
IV.  186.  237 
Bicknell   v.    Gough,   Prescription 

(II.  273.)     III.  468 

*Biddle  v.  Perkins,   Power  of  Sak 

and  Exchange  (II.  523.   525.) 

IV.  183.  185 

Biddulph  v.  Biddulph,  Estate  in  Fee 

(I.  41.)     I.  46 

,  Private  Act 

(II.  898.)     V.  26 
Biggin  v.  Bridge,  Rents     (II.   85.) 

III.  282 
Biggott   v.  Smith,  Remainder 

(I.  784.)     II.  277 
Bindon  v.  Suffolk,  Devise  (III.  409. 
416.)     VI.  333.  340 
*Bingham  v.  Woodgate,  Merger 

(III.  564.)     VI.  467 


Names  of  Cases. 
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Vol.  Page 
Binstead  v.  Coleman,  Deed  (II.  609.) 

IV.  254 
*Birch  v.  "Wade,  Devise       VI.  163 

v.  Wright,  Estate  at    Will 

(I.  286.)     I.  247 
Bird  v.  Blosse,  Deed  (II.  35 1 .) 

IV.  37 
•Birmingham  v.  Kirvvan,  Dower 

(I.  219.)     I.  186 
Biscoe  v.  Perkins,  Remainder 

II.  301 
Blackborn  v.  Edgley,  Devise 

(III.  324.)     VI.  255 
Blackburn,  v.  Stables,  Devise 

(III.  22.)     VI.  15 

Blades  v.  Blades,   Deed     (II.    859. 

863.)     IV.  453.  457.  459 

Blagden  v.  Bradbear,  id.     (II.  346. 

359.)     IV.  33.  43 

Blague  v.  Gold,  Devise    (III.  238.) 

VI.  183 
Blake  v.  Blake,  Estate  for  Life 

(I.  106.)     I.  104 

* v.  Luxton,  Estate  for  Life 

(I.  106.)     I.  104 

Blamford  v.Blamford,  Joint  Tenancy 

(I.  834.)     II.  367 

Bland  v.  Bland,  Devise     (III.  205.) 

VI.  159 
Blandford  v.  Marlborough,  Deed 

IV.  149.  152 
Blatch  v.  Wilder,  Devise  (III.  445.) 

VI.  362 

Blaxton  v.  Stone,  id.      (III.    308.) 

VI.  242,  243 

Blewett  v.  Millett,  Trust     (I.  379.) 

1.397 
Blissett  v.    Cranwell,   Devise 

(III.  413.  416.)     VI.  337.  339 
Blitheman's  Case,  Estate  Tail 

(I.  93.)     I.  80 


Vol.  Page 
Blitheman's  Case,  Dower    (I.  184.) 

I.  162 
,  Deed         (II.  445.) 

IV.   107 
Blodwell  v.  Edwards,   Remainder 

(I.  733.)  II.  230 
Blount  v.  Winter,  (3  P.  Will.  276.) 
Jointure  (I.  244.)  I.  209 
Blunden  v.  Baugh,  Estate  at  Will 
(I.  279.)  I.  244 
Blunt  v.  Clitherow,  Devise  VI.  205 
Boardman  v.  Mosman,    Trust 

(I.  442.)     I.  455 
Boddam  v.  Riley,  Mortgage  (I.  657.) 

II.  152 
Bole   v.    Horton,   Deed    IV.    362, 

363 
Bolls   v.   Winston,  Remainder 

(I.  788.)     II.  281 

*  Bolton  v.  Bolton,  Deed  (II.  834.) 

IV.  435 

v.  Carlisle,  id.    (II.    798.) 

IV.  409 
■  (Duke  of)  v.  Williams,  De- 
vise    (III.  75.)  VI.  65 

et  ux.  v.   Humphries  et  al., 

Condition     (I.  485.)  II.  20 
Bon  v.  Smith,  Devise     (III.  224.) 

VI.  171 
Bond    v.    Seawell,   id.      (III.  58.) 

VI.  51 
Bonham  v.  Newcomb,  Mortgage 

(I.  561.)  II.  73 
Bonifaut  v.  Greenfield,  Devise 

(III.  444.)  VI.  360 

*  Bonner  v.  Bonner,  id.     (III.  77.) 

VI.  67 
Boone  v.  Eyre,  Condition  (I.  500.) 

II.  29 
Booth's  Case,  Estate  for  Tears 

(I.  260.)  I.  231 


624 


Names  of  Cases. 


Vol.  Page 
Booth  v.  Booth,  Mortgage    (I.  695.) 

II.  197 

* v.  Lambert,  Dower  (I.  200.) 

1.171 
Boothby  v.  Vernon,   Curtesey 

(1. 165.)     I.  14£ 

,  Devise  (III.  371.) ' 

VI.  298 

* ,  Merger  (III.  570. 

581.)     VI.  473.  484 
Bootle  v.  Blundell,  Estate  in  Fee 

(I.  67.)    I.  59 

* ,  Mortgage 

(I.  641.)  II.  137 

Bor  v.  Bor,  Devise  (III.  24.)  VI.  16 

Borastpn's  Case,  Remainder  (I.  707. 

728.  731.)  II.  215.  225.  227,  228 

Boson  v.  Statham,  Devise  (III.  161.) 

VI.  128 
Boteler  v.  Allington,  Trust  (I.  355, 
356.  433.)     I.  383.  449 
Bothomly  v.  Fairfax,  Deed 

(II.  429.)     IV.  95 
Bottomley  v.  Fairfax,  Trust 

(I.  394.)    I.  409 
Boughton  v.  Boughton,  Deed 

(H.  834.)  IV.  435 
Bould  v.  Winston,  Remainder 

(I.  769.  788.)    II.  264.  280 

,  Deed  (II.  447.) 

IV.  108 
Bourn  v.  Gibbs,  Devise    (III.  206.) 

VI.  161 
*Bovey's   Case,  Deed     (II.  836.) 

IV.  436 

* ,  Merger    (III.  565. 

569.)   *VI.  468.  472 
Bovey  v.  Skipwith,  Mortgage 

(I.  684.)    II.  187 

v.  Smith,  Trust         (I.  434.) 

1.450 


Vol.  Page 
Bowater  v.  Ellis,  Trust      (I.  392.) 

I.  407 
Bowdler  v.  Smith,  Devise  (III.  435.) 

VI.  355 
Bowen  v.  Edwards,  Mortgage 

(I.  557.)     II.  70 

*  Bowes     v.  East    London    Water 

Works  Co.,  Lease     (II.  508.) 

IV.  167 

Bowles's  Case,  Estate  for  Life 

(I.  134.  148.)     I.  122 
,  Estate  Tail  after  Pos- 
sibility, Sfc.  (I.  148,  149.) 
I.  135,  136 

,  Remainder     (I.   718. 

779.)   II.  216.  272 

,  Deed  (II.  686.) 

IV.  147.  308 
-,  Merger     (III.    570, 


571.  582.)   VI.  6.  472,  473.  485 

*  Bowles  v.  Bertie,  Estate  Tail  after 

Possibility,  $c.  (I.  149.)    1.136 
v.  Poore,  Rents   (II.  98.) 

III.  290 
* v.  Stewart,  Estate  for  Life 

(I.  111.)     I.  107 

*  Boyce  v.  Hanning,  Power  of  Sale 

(II.  526.)     IV.  185 
Boycot  v.  Cotton,  Deed    (II.  479.) 

IV.  137 

*  Boyle  v.  Bishop  of  Peterborough, 

id.  (II.  553.)     IV.  210 
Boynton  v.  Boynton,  Dower  (I.  218, 
219.)     I.  185,  186 
Bozoun's    Case,  King's    Grant 

(II.  925.)     V.  61 

Brace  v.  Marlborough,  (Duchess  of,) 

Estate  by  Stat.  Merchant, 

(I.  524.)     II.  49 

*  Bracebridge  v.  Cooke,  Merger 

(III.  579.)     VI.  480 


Names  of  Cases. 
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Vol.  Page 

Bradbury  v.  "Wright,  Eents  (II.  75.) 

III.  274 
Bradford  v.  Belfield,  Devise 

(in.  276.)     VI.  217 
Bradford  v.  Foley,  Remainder 

(I.  724)     II.  221 
Bradshaw  v.  Eyr,   Common 

(II.  22.  24.)     III.  82.  84 

Brady  v.  Cubitt,  Devise     (III.  107.) 

VI.  90.  104 

Bramkall  v.  Hall,  Deed     (II.  572.) 

IV.  228 

*  Brampton  v.  Kynaston,  Devise 

(III.  385.)     VI.  311 

*  Brand,  In    re,    Deed     (II.  315.) 

IV.  18 
Bransby  v.  Grantham,  Devise 

(in.  31.)     VI.  23 

Brassey  v.  Dawson,  Estate  in  Fee 

(I.  69.)     I.  61 

*  Bray   v.  Hammersley,  Power   of 

Appointment     (II.  546.  584.) 
IV.  204.  241 

v.  Tracy,  Estate  in  Fee 

(I.  128.  140.) 
I.  120.  128 
Braybrooke  v.  Inskip,  Devise 

(III.  260.)     VI.  203 

Bredon's  Case,  Merger     (III.  572. 

575.  584.)     VI.  475.  477. 

486,  487 

Bree  v.  Holbech,  Deed     (II.  777.) 

IV.  389 

*  Breedon  v.  Breedon,  Devise 

(III.  445.)      VI.  362 
Brent's  Case,  Remainder     (I.  764. 
769.  785.)     II.  259.  264.  278 
Bret   v.   Cumberland,   Deed 

(II.  745.)     IV.  368 

*  Brett  v.  Beales,  Private  Act 

(II.  881.)     V.  7 
vol.  in.  53 


Vol.  Page 
*Brett  v.  Brett,  Devise     (III.  69.) 

VI.  61 

v.  Rygden,  id.     (III.  163, 

164.)     VI.  128.  130 
Brewster  v.  Angell,  id.    (III.  450.) 

VI.  364 

v.    Kitchin,   Deed 

(II.  755.)     IV.  372 
Brice  v.  Smith,  Devise     (III.  298.) 

VI.  233 
Bridge's    Case,  Jointure     (I.  229.) 

I.  195 

*  Bridges  v.  Bridges,  Merger 

VI.  483 
Bridges  v.  Hitchcock,  Deed 

(II.  781.  784.  787.)     IV.  393. 
396.  398 
Bridgewater  v.  Bolton,  Devise 

(III.  229.  273,  274.)  VI.  175. 
213,  214,  215 

v.  Edwards,  Rents 

(II.  96.)     III.  288 
Bristol  v.  Hungerford,  Mortgage 

(I.  685,  686.)     II.  188,  189 

*  Bristow  v.  Boothby,  Devise 

(III.  458.)     VI.  370 

* v.  Warde,  Deed  (II.  553.) 

IV.  210 

*  Britton  v.  Twining,  Devise 

(III.  501.)     VI.  408 

*  Broad  v.  Bevan,  Devise  (III.  209.) 

VI.  162 
Broderick  v.  Broderick,  Deed 

(II.  800.)     IV.  411 

* ,  Devise 

(III.  59.)     VI.  53 

Bromfield  v.  Crowther,  Remainder 

(I.  732.)     II.  228 

Brooke    v.    Hertford,    Tenancy    in 

Common  (I.  885.)    II.  412, 

413 
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Names  of  Cases. 


Vol.  Page 
*Brooke  v.  Oliver,  Dower  (I.  175.) 

I.  155 
Brookes  v.  Brookes,  Deed  (II.  650.) 

IV.  272 
*  Broom  v.  Hore,  Rents    (II.  118.) 

III.  304 
Brotherton  v.  Hatt,   Deed  (II.  861. 

864.)     IV.  455.  458 
Broughton  v.  Conway,  Deed 

(II.  769.)     IV.  382 

v.  Errington,  Jointure 

(I.  246.)     I.  216 

,  Devise 

(III.  197.)     VI.  153 

v.  Langley,  Use    (I.  326. 

338.)     I.  357.  369 

,  Trust 

(I.  362.)     I.  385 

,  Devise 

(III.  348.)     VI.  276 

v.    Randall,   Dower 

(I.  179.)     I.  157 
Brouncker  v.  Bagot,  Devise 

(HI.  488.)     VI.  396 
Brown  v.  Barkham,  Mortgage 

(I.  656,  657.)     II.  151,  152 

■ v.  Biggs,  Devise  (III.  417.) 

VI.  340 

v.  Gibbs,   Trust     (I.  419.) 

I.  434.  441 
* v.  Higgs,  Deed     (II.  575.) 

IV.  231 
* ,  Devise  (III.  209.) 

VI.  163 

y.  Jones,  Deed     (II.  837.) 

IV.  437 

* v.  Kenyon,  Devise  (III.  417.) 

VI.  340 

* v.  Parry,  Dower     (I.  219.) 

I.  186 

* v.  Pocock,  Separate  Use 

Appendix,    VII.  15  I 


Vol.  Page 
Brown  v.  Quilter,  Rents    (11.112.) 

in.  300 

v.  Thompson,  Devise 

(in.  106.  108.)    VI.  90,  91 
Browne  v.  Jerves,  id.     (m.  296.) 

VI.  232 

v.  Warner,  Deed   (II.  377.) 

IV.  50 
Browning  v.  Wright,  id.  (II.  770.) 

IV.  383 

Brownsword  v.  Edwards,  Remainder 

(I.  730.)     II.  228 


(III.  188.  190.  504.  506.  515.) 
VI.  145. 147, 148.  411,  412.  421 

*  Bruce  v.  Bainbridge,  id. 

(III.  276.)     VI.  216 
Brudenell  v.  Boughton,  id. 

(III.  75.  89.)    VI.  64.  79 

v.  Elwes,  Deed 

(II.  546.  726.)     IV.  203.  350 

— — •  v.  Roberts,  id.  (II.  756.) 

IV.  372 

*  Brummell  v.  Mackpherson,  Estate 

on  Condition  (I.  474.)     II.  7 

v.  Prothero,  Estate  in 

Fee  (I.  67.)     I.  59 

*  Brunker  v.  Cooke,  Devise 

(III.  43.)     VI.  32 
Brydges  v.  Brydges,  Trust  (I.  400.) 

I.  414 

v.  Chandos,  Devise 

(in.  122.  125.  129.) 
VI.  99.  102.  106 

* v.  Landon,  id.  (ni.  436.) 

VI.  356 
Buchanan  v.  Hamilton,  Trust 

(I.  451.)     I.  461 

Buck  v.  Nurton,  Devise  (HE.  228.) 

VI.  175. 

Buckridge  v.  Ingram,        (1  Ves.  J. 

652,)  Dower  I.  161 


Names  of  Cases. 
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Vol.  Page 
Buckhurst's  Case,  Deed     (II.  483.) 
IV.  141.  271 
Buckingham's  (Duke  of)  Case, 

Offices  III.  106 
Bucks  v.  Drmy,  Jointure 

(I.  224.  230.  232.) 
I.  191,  196.  200 

(Duke  of)  v.  Antrim,    Deed 

(II.  507.)     IV.  166 

(Earl  of)  v.  Drury,  Jointure 

(I.  224.  228.  232.) 
I.  190.  195.  200 

(Earl  of)  v.  Hobart,  Merger 

(HI.  597.)     VI.  498 
Buckle  v.  Mitchell,  Deed  (II.  829.) 

IV.  430 

*  Buckley  v.  Nightingale,  Estate  in 

Fee  (I.  66.)     I.  57 
Buckworth  v.  Thirkell,  Dower 

(I.  193.)     I.  165 

r ,  Devise 

(III.  465.)     VI.  374 

*  Bull  v.  Kingston,  id.   (III.  206.) 

VI.  161 

* v.  Vardy,  id.         (III.  269.) 

VI.  163 

*  Bullen  v.  Denning,  Estate  for  Life 

(I.  122.)     I.  116 
Buller  v.  Cheverton,  id.      (I.  117.) 

I.  112 
,  Rents  (II.  98.) 

III.  290 
Bullock  v.  Dommitt,  Estate  for 

Tears  (I.  263.)     I.  233 
* v.  Fladgate,  Deed  (II.  549.) 

IV.  207 
•  v.  Stones,  Devise  (III.  518.) 

VI.  424 

v.  Thome,  Deed  (II.  578.) 

IV.  235 

*  Bunker  v.  Cooke,  Merger 

(HI.  565.)     VI.  468 


'  Vol.  Page 

Burchett  v.  Durdant,  Trust  (I.  362.) 

1.385 
,  Devise 


(III.  215.)     VI.  166 
Burden  v.  Kennedy,  Estate  by 

Statute,  fyc.  (I.  529.)     II.  52 
Burdett  v.  Hopegood,  Remainder 

(I.  758.)     II.  252 


(in.  547.)     VI.  451 
Burdon  v.  Burdon,  Dower  (I.  210.) 

I.  177 
Burford  v.  Lee,  Devise  (III.  488.) 

VI.  398 
Burges  v.  Lamb,  Estate  for  Life 

(I.  142.)     I.  130 

v.  Mawbey,i<£       (I.   111.) 

I.  107 
Burgess  v.  Wheate,  Trust  (I.  7.  387. 
397.  432.)  405.  412.  448 
• —  v.  Wheate,  Escheat 


(II.  200.  213.)     III.  402.  415 
Burgh  v.  Francis,  Mortgage 

(I.  678.)     II.  168 

,  Deed   (II.  365.) 

IV.  48 
Burke  v.  Jones,  Devise  (III.  439.) 

VI.  358 
Burkitt  v.  Burkitt,  id.      (III.  101.) 

VI.  86 

Burley's  Case,  id.     (III.  309.  352.) 

VI.  243.  280 

Burnet  v.  Mann,  Deed       (II.  536.) 

IV.  195 
Burrel's  Case,  id.  (II.  822.) 

IV.  425 
*  Burrell  v.  Crutchley,  id.  (II.  496.) 

IV.  156 

v.  Dodd,  Coparcenary 

(I.  865.)     II.  396 
Burtonshaw  v.  Gilbert,  Devise 

(III.  103.  154.)     VI.  89.  122 
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Names  of  Cases. 


Vol.  Page 

*  Burton  v.  Barclay,  Merger 

(III.  566.  590.)    VI.  469.  492 

v.  Knowlton,  Estate  in  Fee 

(I.  67.)     I.  59 

v.  Slattery,  Mortgage 

(I.  656.)     II.  151 
Bury  v.  Taylor,  Deed        (II.  469.) 

IV.  128 
Busby  v.  Greenslate,  Devise 

(III.  164.)     VI.  130.  289 
Bush's  Case,  Bower  (I.  217.)  I.  181 

*  Bushby  v.  Dixon,  Prescription 

(II.  249.)     III.  443 
Bushel  v.  Burland,  Deed  (II.  467.) 

IV.  127 

*  Bustard's  Case,  Dower  (1. 189.  200. 

204.)     I.  164.  172 

,  Deed  (II.  401.  736.) 

IV.  75,  357 

Butcher  v.  Butcher,    id.  (II.  553.) 

IV.  210,  211 

* v.  Kemp,  Dower  (I.  219.) 

I.  386. 
Bute  v.  Stuart,  Devise     (III.  208.) 

VI.  161 
Butler  and  Baker's  Case,  id. 

(III.  35.  39,  40.)    VI.  26.  30, 31 

*  Butler  v.  Butler,  Mortgage 

(I.  646.)     II.  142 

v.  Monnings,  Rents 

(IL  115.)     III.  302 

v.  Swinerton,  Deed 

(II.  773.)     IV.  386 

v.  Waterhouse,  id. 

(II.  830.)     IV.  432 

v.  Wigge,  id.       (II.  422.) 

IV.  92 
Butt's  Case,  Estate  for  Tears 

(I.  258.)     I.  229 
Butterfield  v.  Butterfield,  Devise 

(III.  473.)     VI.  382 

*  Eyas  v.  Byas,  id.  VI.  205 


Vol.  Page 


c. 


*  Cadell  v.  Palmer,  Perpetuity 

(II.  721.)  IV.  344 
Cadogan  v.  Kennet,  Deed  (II.  838.) 

IV.  438 
Cage  v.  Bussell,  Condition  (I.  502.) 

II.  30 

Calmady  v.  Calmady,  Joint  Tenancy 

(I.  856.)     II.  389 

Calvin's  Case,  Curtesy         (I.  160.) 

I.  143 
Camden  v.  Morton,  id.       (II.  112.) 

III.  300 
Camfield  v.  Gilbert,  Devise 

(III.  236.)     VI.  182 

*  Campbell  v.  French,  id.  (III.  95.) 

VI.  82 
* v.  Graham,  Prescription 

(II.  275.)  III.  469 
v.  Leach,  Deed  (II.  544. 

571.)  IV.  202.  228 
v.  Lewis,  id.    (II.  760.) 

IV.  376 
v.  Sandys,  Estate  for  Life 

(I.  106.)     I.  104 

— — ,  Deed  (II.  584.) 

IV.  241 
v.  Walker,  Trust 


(I.  448,  449.)     I.  458,  459 

v.  Wilson,-  Ways  (II.  28.) 

III.  87 

Campbell's  Case,  Estate  by  Statute, 

S?c.  (I.  528.  533.)     51.  56 

,  Bents      (II.  119.) 

III.  305 
Cannell  v.  Buckle,  Deed 

(II.  312.  345.)     IV.  15.  33 
Canning  v.  Hicks,  Mortgage 

(I.  661.)     II.  155 
Canon's  Case,  Deed  (II.  660.) 

IV.  280 


Names  of  Cases. 
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Capel  v.  Girdler,  Trust 

Car  v.  Ellison,  Devise 
Garden  v.  Tuck,  id. 


Vol.  Page 

(I.  411.) 

1.422 

VI.  40 

(III.  227.) 

VI.  175 

Cardigan  (Earl  of)  v.  Montague, 

Deed  (II.  500.  516.) 

IV.  160.  176 

Carew  v.  Carew,  Jointure  (I.  234.) 

1.200 
Carey  v.  Askew,  Devise         VI.  68 

* v.  Stafford,  Deed     (II.  835.) 

IV.  436 
Carleton  v.  Dorset,  Deed  (II.  803.) 

IV.  413 

v.  Griffin,  Devise  (III.  66.) 

VI.  59 
Carpenter  v.  Carpenter,  Jointure 

(I.  234.)     I.  201 
Carr  v.  Erroll,  Remainder  (I.  773.) 

II.  266 

* ,  Deed         (II.  717.) 

IV.  338 

,  Devise  VI.  38 

Carrier  v.  Franklin  (I.  320.) 

I.  351 
Carte  v.  Carte,  Devise     (III.  140.) 

VI.  112 
Carter,  Ex  parte,  Mortgage  (I.  619.) 

n.  112 

v.  Barnadiston,  id.     II.  135 

,  Remainder 

(I.  812.)     II.  328 

v.  Murcot,  Franchise 

(II.  60.)     III.  262 

— v.  Ringstead,  Deed  (II.  613.) 

IV.  257 

v.  Tash,  Prescription 

(II.  243.)     III.  435 
Cartwright  v.  Pulteney,  Joint  Ten- 
ancy (I.  856.)     II.  389 
53* 


Vol.  Page 
Caruthers  v.  Caruthers,  Jointure 

(I.  223.  225.  228.  233.) 
I.  190.  192.  194.  200 
Carwardine  v.  Carwardine  Remain- 
der (I.  773.)     II.  267 
Casburne  v.  Inglis  &  Scarfe,  Mort- 
gage (I.  602.  612.) 
II.  95. 105 

v.   Inglis   &  Scarfe,  Es- 

cheat  (II.  205.)     III.  407 
Cass  v.  Waterhouse,  Deed  (II.  345.) 

IV.  33 
Casson  v.  Dade,  Devise     (III.  61.) 

VI.  54 
Castle  v.  Dod,  Use  (I.  347.)  I.  377 
Castleacre's   (Prior  of)    Case,  Pri- 
vate Act  (II.  881.)     V  8 
Caswall,  Ex  parte,  Deed    (II.  539.) 

IV.  198 
Cave  v.  Cave,  Devise         (III.  34.) 

VI.  25 

Cavendish  y.  Worsley,  Estate   Tail 

(I.  94.)     I.  84 

Cecil's  Case,  Estate  by  Statute,  fyc. 

(I.  527.)     H.  51 

Chadock  v.   Cowley,  Devise 

(III.  297.  420.) 
VI.  233.  343 
Challenger  v.   Sheppard,  id. 

(III.  268.)     VI.  210 

*  Challis  v.  Casborn,  Mortgage 

(I.  613.)     II.  106 

*  Chalmers  v.  Storrill,  Dower 

(I.  219.)     I.  186 
Chamberlain  v.  Turner,  Devise 

(III.  237.)     VI.  182 

Chamberlaine  v.  Dummer,  Estate  for 

Life  (I.  142.)     I.  130 

v.  Ewer,   Estate  for 

Tears  (I.  269.  271.) 
I.  236.  239 
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Names  of  Cases. 


v  Vol.  Page 

*  Chamberlaine  v.  Ewer,  Merger 

(HI.  577.)     VI.  479 
Chambers  v.  Chambers,  Deed 

(II.  698.)     IV.  319 

* v.  Waters,  Trust  (1. 448.) 

1.459 
Chancellor  v.  Poole,  Deed  (II.  744.) 

IV.  368 
Chandos's    Case,  King's   Grant 

(II.  923.)     V.  59 

*  Chandos  (Duke  of)  v.  Talbot,  Es- 

tatefor  Life  (I.  123.)    I.  117 

* ,  Merger 

(III.  597.)     VI.  499 
Chaplain  v.   Southgate,  Deed 

(II.  765.)     IV.  379 
Chaplin  v.   Chaplin,  Mortgage 

(I.  660.)     II.  154 

* ,  Rents  (II.  100, 

101.  103.)     III.  292.  294 

v.  Leroux,    Devise 

(III.  157.)     VI.  125,  126 
Chapman's  Case,  Devise  (III.  225.) 

VI.  174 

■  v.  Blissett,   Trust 

(I.  365.)     I.  387 
,  Re- 
mainder (I.  752.)     II.  247 

,  Devise 

(in.  225.  517.)     VI.  423 

v.  Brown,  id.   (III.  194.) 

VI.  150 

v.  Dalton,  Deed  (II.  597.) 

IV.  246 

v.  Emery,  id.      (II.  826. 

832.)     IV.  428.  433 

* v.  Hart,  Devise   VI.  205 

v.  Tanner,  Mortgage 

(I.  586.)     II.  88 

Charlewood  v.  D.  of  Bedford,  Deed 

(H.  345.)     IV.  33 


Vol.  Page 
*  Charlton  v.  Low,  Merger 

(III.  591.)     VI.  493 
Charman  v.  Charman,  Devise 

(III.  139.)     VI.  Ill 
Chatham  (E.  of)  v.  Tothill,  id. 

(III.  473.)     VI.  382 
Chedington's  Case,  Deed   (II.  382.) 

IV.  59 
Chester  v.   Chester,  Devise 

(III.  253.)     VI.  196 

v.  Painter,  id.      (III.  341.) 

VI.  270 

v.  Willan,  Joint  Tenancy 

(I.  853.)     II.  383 

* ,  Deed     (II.  604.) 

IV.  250 

v.  Willes,  Estate  in  Fee 

(I.  64.)     I.  56 

*— ,  Merger  (HI.  594.) 

VI.  496 

Chesterfield  v.  Bolton,  (2  Com.  R. 

627)  Estate  for  Life  (I.  146.) 

I.  133 

Chesterfield  v.  Cromwell,  Mortgage 

(I.  658.)     II.  153 

v.  Janssen,  Deed 

(II.  799.)     IV.  410 

Chetwood  v.  Crew,  Tenures      I.  33 

Cheval  v.  Nichols,  Deed     (II.  859. 

863.)     IV.  452.  457 

Cheyney's  Case,  Use  (I.  327.) 

I.  359 

,  Devise     (III.  196.) 

VI.  153 

* ,  Merger    (III.  587.) 

VI.  490 
Chichester  v.  Oxenden,  Devise 

(in.  275.  342.)     VI.  215.  271 

*  Child  v.  Baylie,  Devise  (in.  489, 

490,  491,  492.  531.)    VI.  396. 

398.  400.  436 


Names  of  Cases. 
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Vol,  Page 
Cholmeley's  Case,  Remainder 

(I.  717.  734.)     II.  216.  231 
Cholmeley  v.  Humble,  Remainder 
(I.  736.)     II.  233 

* v.  Paxton,  Estate  for  Life 

(I.  139.)     I.  128 
Cholmondeley  v.  Clinton,  Trust 

(I.  388.)     I.  406 

,    Mortgage 

(I.  575.  599.  629.)     H.  80. 
94.  121 
,   Prescrip- 
tion (II.  269.)     III.  461 
,  Deed 


(II.  589.  601.)    IV.  243.  248 
Choiiton  v.  Taylor,   Devise 

(IH,  275.)     VI.  215 
Christopher  v.  Christopher,  id. 

(in.  105.)     VI.  89 

* v.  Sparke,  Mortgage 

(I.  629.)     II.  121 
Chubleigh's   Case,  Remainder 

(1. 765. 768.  784.)    II.  259,  260. 

268.  275.  277.  282.     IH.  280. 

IV.  100 

*  Church  v.  Edwards,  Merger 

(IH.  568.)     VI.  471 

v.  Mundy,  Devise 

(HI.  255.  257.)     VI.  198. 
200.  205 

v.  Wyatt,  Devise 

(HI.  296.)     VI.  232 

*  Churchill  v.  Small,  Estate  for  Life 

(I.  112.)     I.  107 

*  Churchman  v.  Ireland,  Devise 

(III.  28.)  VI.  21 
Clache's  Case,  id.  (III.  420.) 

VI.  343 
Clanrickard's  (E.  of)  Case,  Merger 
(III.  573.)    VI.  475.  487 
Clapham  v.  Bowyer,  Mortgage 

(I.  622.)     II.  114 


Vol.  Page 

Clare  v.  Clare,  Devise       (III.  500, 

501.)     VI.  407,  408 

Clarendon  v.  Hornby,    Tenancy  in 

Common  (I.  884.)     II.  411 

Clark  v.  Abbot,  Devise    (III.  259.) 

VI.  202 
v.  Cogge,  Ways  (H.  31.) 

III.  87 
v.  Lucy,  Condition    (I.  484.) 

II.  19 
Clarke  v.  Parker,  Estate  in   Condi- 
tion (I.  486.)     II.  21 

* v.   Eutland,  Merger 

(III  594.)     VI.  496 

v.  Smith,  Devise       (III.  157. 

468.  517.)     VI.  125.  377.  423 
Clarkson  v.  Woodhouse,  Common 

(II.  19.)     III.  79 

* v.  Lord  Scarborough, 

Rents  (II.  124.)     III.  309 

Clavering  v.  Clavering,   Estate  for 

Life  (I.  124.)     I.  118 

,  Deed 

(II.  834.)     IV.  434 

Claxton  v.  Claxton,  Estate  for  Life 

(I.  137.)     I.  125 

Clay  v.  Sharpe,  Mortgage   (I.  568.) 

II.  79 
Clayton's  Case,  Deed         (II.  378.) 

IV.  59 
Clayton  v.  Blakey,  Estate  at    Will 

(I.  286.)     I.  247 

* v.  Burtenshaw,  Deed 

(II.  377.)     IV.  58 

v.  Earl  of  Winton,  Deed 

(II.  843.)     IV.  443 
Clear  v.  Peacock,  Devise  (III.  34.) 

VI.  26 
*  Clements  v.  Lambert,  Common 

(II.  24.)     III.  84 

v.  Scudamore,  Descent 

III.  388.  390 
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Names  of  Cases. 


Vol.  Page 

Clere's  Case,  Use     (I.  340.)  I.  371 

,  Trust  (I.  378.)    I.  396 

,  Remainder     (I.  810.) 

H.  326 

,  Deed      (II.  476.  514. 

538.  555.)     IV.  134.  172. 
212,  213.  215 
Clere  v.  Brooke,  Descent 

in.  355.  357,  358. 

365.  374 

Clerk  v.  Clerk,  Deed        (II.  669.) 

IV.  288 

v.  Day,  Devise       (III.  368.) 

VI.  295 

v.  Wright,  Deed      (II.  350.) 

IV.  36 
See  Clark. 

Cliffe  v.  Gibbons,  Devise  (III.  279.) 

VI.  218 
Clifford  v.  Burlington,  Deed 

(II.  566.)     IV.  223 

* v.  Lewis,  Devise  (III.  436.) 

VI.  355 
Clifton's  Case,  Estate  for  Life 

(I.  128.)  I.  120 
Clifton  v.  Burt,  Mortgage  II.  134 
Clinton  v.  Hooper,  Mortgage 

(I.  652.)     II.  147 
Clough  v.  Clough,  Deed    (H.  313.) 

IV.  16 
Clun's  Case,  Rents  (II.  84.) 

III.  282 
,  Alienation  by  Custom 

(II.  926.)     V.  477 
Clyatt  v.  Battison,  Mortgage  (1. 653.) 

II.  149 
Clymer  v.  Littler,  Devise   (III.  8.) 

VI.  7 
Cobb  v.  Stokes,  Estate  at   Will 

(I.  290.)     I.  251. 
*  Cocker  v.  Quayle,  Power  (II.  534.) 

IV.  193 


Vol.  Page 

*  Cockerell  v.   Cholmeley,  Power 

(II.  520.)     IV.  180 

*  Coffin  v.  Coffin,  Estate  for  Life 

(I.  141.)     I.  129 
Cogan  v.  Cogan,  Remainder 

(1.739.)     11.236 

Coke's  Case,  Deed  (II.  575.  811.) 

IV.  232.  420 

Coke  v.  Bullock,  Devise  (III.  137.) 

VI.  109 
Cole  v.  Gibson,  Deed        (II.  801.) 

IV.  411 

v.  Levingston,  id.   (II.   675.) 

IV.  298 

* ,  Devise 

(III.  423.)     VI.  345 

v.  Eawlinson,  id.   (III.  278.) 

VI.  217 

v.  Wade,  Deed  (II.  554.) 

IV.  211 

*  Coleburn  v.  Mixtone,  Merger 

(in.  566..  577.)     VI.  469.  479 

*  Coleman  v.  Jones,  Dower  (I.  219.) 

I.  186 

v.  Upcot,  Deed  (II.  347.) 

IV.  34 

v.  Wynce,  Mortgage 

(I.  615.)     II.  107 
Coles  v.  Trecothick,  Trust  (I.  448.) 

I.  459 

,  Deed  (II.  348.) 

IV.  35 
Collier's  Case,  Devise      (III.  283.) 

VI.  222 
Collingwood  v.  Pace,  Descent 

(II.  142.)     III.  321.  325 
Collins  v.  Goodall,  Prescription 

(II.  263.)     III.  456 

v.  Harding,  Rents  (II.  118.) 

III.  304 


Collinson  v.  Wright,   Devise 

(III.  505.)     VI.  412 


Names  of  Cases. 
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Vol.  Page 
*  Collyer  v.  Fallon,  Offices  (II.  54.) 

III.  117 
41 


—  v.  Howse,  Tithes 


*  Colmore  v.  Tyndall,  Trust  (1. 356.) 

I.  383 

Colson  v.  Colson,  Devise   (III.  349. 

365.  395.  399.)     VI.   277, 

278.  292.  320.  324 

Colt  v.  Colt,  Trust  (I.  394.) 

I.  409 
Colthirst  v.  Bejushin,  Remainder 

(I.  739.)     II.  235 
Colton  v.  Wilson,  Devise   (III.  80.) 

VI.  70 

Colville  v.  Parker,  Deed   (II.  822. 

825.)     IV.  425.  428 

Comber  v.  Hill,  Devise   (III.  422. 

428.  430.)      VI.  344.  350, 

351 

Commons  v.  Marshall,  Deed 

(II.  513.)     IV.  171 

*  Compton  v.  Bearcroft,  Dower 

(I.  175.)     I.  155 

* v.  Oxenden,  Merger 

(III.  596.)     VI.  498 

*  Conway's  (Lord)  Case,  Mortgage 

II.  131.  133 
Conway  v.  Shrimpton,  id. 

(I.  625.  657.) 
II.  116.  152 

*  Cook  v.  Cook,  Estate  for  Life 

(I.  123.)     I.  117 

,  Joint  Tenancy 

(I.  832.)     II.  365 

,  Devise  (III.  219. 

330.)     VI.  169.  260 

v.  Fountain,    Use   (I.  330.) 

I.  359 

v.  Gwavas,  Mortgage 

(I.  635.)     II.  126 

* v.  Herle,  Rents  (II.  103.) 

III.  294 


Vol.  Page 

Cook  v.  Parsons,  Devise     (III.  63.) 

VI.  55,  56 

v.  "Winford,  Jointure 

(I.  234.)     I.  200 

Cooke  v.   Booth,  Deed     (II.  598. 

786.   789.)     IV.   246.   397, 

398.  400 

v.   Gerrard,  Devise 

(III.  251.)     VI.  195 

* v.  Soltau,   Trust     (I.  402, 

403.)     I.  415,  416 

v.  Whaley,  Estate  Tail  after 

Possibility,  fyc.    (I.  151.) 

I.  137 

Cookes  v.  Mascall,  Deed  (II.  351.) 

IV.  37 
Coombes  v.    Gibson,    Devise 

(III.  440.)     VI.  359 

Cooper  v.   Franklin,    Use   (I.  319, 

320.)     I.  351,  352,  353 

v.  Jones,  Devise  (III  431.) 

VI.  352 

v.  Marshall,    Common 

(II.  15.)     III.  76 
* v.  Wyatt,  Estate  on  Condi- 
tion (I.  479.)     II.  12 
Coot  v.  Berty,  Dower       (I.  208.) 

I.  176 
Cooth  v.  Jackson,  Deed  (II.   359.) 

IV.  43 
Coots  v.  Lambert,  Dower  (I.  199.) 

I.  169 

Cope  v.  Cope,  Mortgage     (I.   633. 

642.)     II.  124.  138 

Coppin  v.  Coppin,  Devise  (III.  79.) 

VI.  70 

Coppinger  v.  Keating,  Coparcenary 

(I.  862.)     II.  394 

,    Tenancy  in 

Common  (I.  879.)     II.  407 
Corbet's  Case,  Estate  for   Tears 

(I.  251.)     I.  223 
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Names  of  Cases. 


Vol.  Page 

.    Corbet's  Case,  Remainder   (I.  736.) 

II.  233,  234 

,    Common        (II.  8.) 

III.  68 

,  Devise         (III.  40.) 

VI.  30 

*  Corbet  v.  Corbet,  Jointure  (I.  225. 

233.)     1. 191.  200 

v.  Stone,  Remainder  (1. 749.) 

II.  244 
v.  Tichborne*  Remainder 

(I.  747.)     II.  242 

*  Corbyn  v.  French,  Mortmain 

(III.  22.)     VI.  16 
Corder  v.  Morgan,  Mortgage  (1. 5  68.) 

II.  79 
Cordwell  v.  Mackrill,  Deed  (II.  703.) 

IV.  325 
Cormick  v.  Trapaud,  id.  (II.  827.) 

IV.  429 
Cornel  v.  Sykes,  Mortgage  (I.  622.) 

II.  114 
Cornish  v.  Mew,  id.  II.  133 

Corryton  v.  Helliar,  Devise 

(III.  180/)     VI.  138.  163 

*  Cossens,  Ex  parte,  Offices 

III.  110 

*  Costigan  v.„Hastler,  (2  Sch.  &  Lef. 

160.)  Mortgage  (I.  583.) 

II.  86 

Cother  v.  Merrick,  Rents   (II.  80.) 

III.  278 

Cotter  v.  Layer,  Deed 


Vol.  Page 
Cottington  v.  Fletcher,   Trust 

(I.  369.)     I.  391 

Cotton  v.  Heath,  Devise  (III.  486, 

487.)     VI.  394,  395 

v.   King,  Deed        (II.  803.) 

IV.  413 
Couch  v.  Stratton,  Jointure  (I.  226.) 

I.  192 
Counden  v.  Clerke, Devise  (III.  306.) 

VI.  241 
Coventry  (Mayor  of)  v.  the  Attor- 
ney-General, Trust  (I.  385.) 
1.403 

v.   Coventry,  Jointure 

(I.  236.  238.)     I.  203.  205 

,  Deed  (II.  496. 

509,  568:)     IV.    152.    156. 

168.  224 

Coward  v.  Marshal,  Devise  (III.  84.) 

VI.  74 
Cowper  v.  Andrews,  Prescription 

(II.  232.)     III.  428 
Cox  (Sir  C.)  Creditors  of,   Trust 
(I.  405.)  I.  418 

,  Mortgage 

(I.  609.)     II.  103 

v.  Chamberlain,  Deed  (II.  558.) 

IV  213.  217 


(II.  569.) 
IV.  225 

,  Devise     (III.  112.) 

VI.  93 
Cotterel  v.  Hampton,  Trust  (I.  436.) 

I.  45] 
Cotteral  v.  Purchase,  Mortgage 

(I.  560.)     II.  72 

* v.  Button,  Prescription 

(II.  241.  260.)     III.  434.  452 


Crane  v.  Taylor,  id. 


Cranmer's  Case,  id. 


Coxhead's  Case,  Estate  Tail  (I.  97.) 

1.87 

,   Deed       (II.  811.) 

IV.  421 

(II.  388.) 

IV  65 

(II.  688.) 

IV.  310 

Crawford  v.  Powell,  Offices  II.  108 

Crawley's  Case,  Use  (I.  321.) 

I.  353 

*  Crawshaw  v.  Maule,   Tenancy  in 

Common  (I.  881.) 

II.  410 


Names  of  Cases. 
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Vol.  Page 
Cray  v.  Rooke,  Deed       (II.  808.) 

IV.  418 
Crayford  v.  Crayford,  id.  (II.  7G9.) 

IV.  382 
Crewe  v.  Dicken,  Trust 

(I.  440.  449.)     I.  454.  460 
Crickmere  v.  Patterson,  Devise 

(IH.  432.)     VI.  353 

*  Cripps  v.  Reade,  Deed  (II,  778.) 

IV.  390 

* v.   Wolcott,  Devise 

(III.  417.)     VI.  340 
Crisp  v.  Heath,  Mortgage  (I.  612.) 

II.  105 
Croft  v.  Pawlet,  Devise   (HI.   62.) 

VI.  55 

v.  Powel,  Mortgage  (I.  567.) 

II.  78 

*  Croker  v.  Martin,  Deed  (II.  834.) 

IV.  434 

*  Crooke  v.  De  Vandes,   Devise 

(HI.  463.)     VI.  373 

*  Crop  v.  Norton,  Estate  for  Life 

(I.  112.)     I.  107 
Cross  v.  Faustenditch,  Deed 

(II.  829.)     IV.  431 

v.  Hudson,  Deed, 

(n.  556.  584.) 
IV.  213.  241 

* ,  Merger  (III.  588.) 

VI.  490 
Crossing  v.  Scudamore,  Deed 

(II.  438.  443.  602.) 

IV.  101.  106.  249 

Crossley  v.  Clare,  Devise  (in.  224.) 

VI.  172 

*  Crowder  v.  Stone,  Devise 

(IH.  417.)     VI.  340 

*  Crowe  v.  Baldwere,  Merger 

(in.  580.)     VI.  481.  490 
Crowley  v.  Swindles,  Deed 

(II.  600.)     IV.  247 


Vol.  Page 

*  Crozier  v.  Fisher,  Devise 

(III.  417.)     VI.  340 

*  Crump  v.  Norwood,  Remainder 

(I.  780.)     II.  273 

* ,  Devise 

(III.  356.)     VI.  283 

* ,  Merger 

(III.  570.)     VI.  473 
Crusoe  v.  Bugby,  Condition 

(I.  476.)     II.  8.  10 

*  Cruwys  v.  Colman,  Devise 

(ILL  209.)     VI.  163 
Culpepper  v.  Aston,  Trust  (I.  437.) 

I.  452 

Cumberford's  Case,  Deed    (II.  501. 

504.  515.)     IV.  160.  163.  175 

Cumberland's  Case,  Estate  for  Life 

(I.  122.'    I.  116 

Cunliffe  v.  Cunliffe,  Devise 

(in.  206.)     VI.  160 
Cunningham  v.  Moody,  Curtesy 

(I.  164.)     I.  148 

,  Descent 

III.  382 
,  Deed 


(n.  490,  491.)     IV.  146.  148 
Curie's  Case,  Offices  (II.  44.) 

III.  101 
,  King's  Grant 

(II.  920.)     V.  57 
Curson's  Case,  Estate  oy  Statute,  8yc. 
(I.  526.)     II.  51. 
Curteis  v.  Wblverston,  Devise 

(ni.  434.)     VI.  354 
Curtis  v.  Curtis,  Dower 

(I.  204,  205.)     I.  172,  173 

:  v.  Price,  Trust  (I.  356.) 

1.384 
* ,  Deed        (II.  685.) 

IV.  307 
* v.  Rippbn,  Devise  (HI.  206.) 

VI.  161 
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Names  of  Cases. 


Vol.  Page 
Curwen  v.  Salkeld,  Franchises 

(II.  63.)     III.  266 
Cusack  v.  Cusack,  Deed    (II.  694.) 

IV.  316 
Cuthbert  v.  Baker,  Trust    (I.  439.) 

1.453 
Cutting  v.  Derby,  Estate  at  Will 

(I.  290.)     I.  250 


D. 


Da  Costa  v.  Davis,  Condition 

(I.  497.)     II.  28 

* v.  Keir,  Devise  (III.  417.) 

VI.  340 
Dafforne  v.  Goodman,  Deed 

(II.  704,  705.)     IV.  326,  327 
Dalby  v.  Champernoon,  Devise 

(III.  252.)  VI.  195 
Dally  v.  King,  Prescription 

(H.  239.)     III.  432 
Daly  v.  Clanrickarde,  Condition 

(I.  485.)     II.  20 

v.  Desbouverie,  id.     (I.  484.) 

II.  19 

*  Danby  v.  Danby,  Merger 

(III.  591.)     VI.  493 

*  Daniel  v.  Ubley,  Deed    (II.  486.) 

IV.  143 

v.  Upton,  Devise 

(III.  325.)     VI.  256 

*  Daniell  v.  Daniell,  id.  (III.  417.) 

VI.  340 
Daniels  v.  Davison,  Mortgage 

(I.  690.)     H.  196 

*  Dansey  v.  Griffiths,  Devise 

(III.  463.)  VI.  373 
Darbison,  v.  Beaumont,  id. 

(III.  216.)  VI.  166 
Darcy  v.  Hall,  Mortgage      (I.  684.) 

II.  187 


Vol.  Page 
Dare  v.  Hopkins,  Estate  for  Life 

(I.  136.)     I.  125 
Darell  v.  Bridge,  Franchise 

(II.  67.)     III.  269 
Darley  v.  Langworthy,  Condition 
(I.  497.)     II.  27 
v.  Darley,  Devise 


(III.  120. 141.)     VI.  97. 113 
Darlington  v.  Pultney,  Deed 

(II.  534.)     IV.  193 
Darrell  v.  Gunter,  id.        (II.  606.) 

IV  252 
Dashwood  v.  Peyton,  Devise 

(III.  209.)     VI.  162 
Davenport's  Case,  Deed    (H.  383.) 

IV.  60 
Davenport  v.  Oldis,  Devise 

(III.  423.  426.  428.  430.) 

VI.  345.  348.  350, 

351,  352 

v.  Tyrrel,  Coparcenary 

(I.  862.)     II.  393 
-,  Prescription 


(II.  237.  245.)     III.  430.  437 

Davidson  v.  Foley,  Trust      (I.  376. 

408.)     I.  395.  421 

Davie  v.  Beardsham  or  Beversham, 

Devise  VI.  40 

v.  Stevens,  id.       (IIL  305.) 

VI.  240 
*  Davis  v.  Bird,  Remainder 

(I.  816.)     II.  333 

* v.  Bush,  Merger  (III.  571.) 

VI.  473 

* v.  Connop,  Estate  for  Years 

(I.  265.)     I.  234 

v.  Weld,  Remainder 

(I.  800.)     II.  293 

* v.  Gardner,  Devise 

(III.  436.)     VI.  356 

v.  Gibbs,  id.         (III.  242. 

246.)     VI.  186.  190 


Names  of  Gases. 
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Vol.  Page 
Davis  v.  Norton,  Remainder 

(I.  725.)     II.  223 

v.  Speed,  Use  (I.  344.) 

1.374 

,  Remainder 

(I.  767.  811.)     II.  261.  327 

,  Deed        (II.  597. 

723.)     IV.  246.  345. 

v.  Strathmore,  Estate  by 

Statute,  3fc.  (I.  522.)     II.  45 

v.  Taylor's  Company,   Deed 

(II.  787.)     IV.  399 
* v.  West,   Estate    on    Condi- 
tion (I.  503.)     II.  31 
Davison  v.  Gardner,  Trust  (I.  445.) 

I.  457 
Davy  v.  Kemp,"  .Dmse     (III.  163.) 

VI.  129 
Davye  v.  Pepys,  Estate  in  Fee 

(I.  66.)     I.  57 

,  Mortgage    II.  131 

Dawes  v.  Ferrers,  Devise  (III.  217.) 

VI.  168 

*  Dawson  v.  Wood,  Deed  (II.  821.) 

IV.  424 
Day  v.  Merry,  Estate  for  Life 

(I.  141.)     I.  129 

v.  Trig,  Devise  (III.  241.) 

VI.  185 
De  Bathe  v.  Fingal,  Devise 

(III.  66.)     VI.  58 

*  Deerhurst  (Lord)  v.  Duke  of  St. 
Albans,  Deed  (H.  717.)    IV.  338 

Deg  v.  Deg,  Mortgage         (I.  610.) 

II.  104 

,  Deed  (II.  539.) 

IV.  198 
De  Gray  v.  Richardson,  Curtesy 

(I.  156.)     I.  141 
Dehnrst  (Lord)  v.  D.  of  St.  Albans, 
Deed  (II.  717.)     IV.  338 
VOL.  in.  54 


Yol.  Page 

Den  v.  Hobson,  Estate  Tail  (I.  80.) 

1.71 

v.  Trout,  Devise       (III.  235.) 

VI.  181 

Denn  v.  Lord  Abingdon,  Estate  by 

Statute,  Sfc.  (I.  523.)     II.  48 

v.  Bagshaw,  Devise 

(III.  224.)     VI.  173 

v.  Fearnside,  Estate  at  Will 

(I.  277.)     I.  243 

v.  Gaskin,  Devise     (III.  266. 

272.  331.  412.)    VI.  209.  213. 

261.  263.  336 

■ v.  Gillot,  Deed         (II.  665.) 

IV.  284 

* v.  Hood,  Devise      (III.  343.) 

VI.  271. 

v.  Kemeys,  Devise  (III.  189.) 

VI.  147 

v.  Mellor,  id.  (III.  284.  339.) 

VI.  223.  268 

v.  Page,  id.  (III.  333.) 

VI.  263.  265 

v.  Puckey,  id.  (III.  319.  380.) 

VI.  252.  305 

v.  Shenton,  id.  (III.  295.  299.) 

VI.  232.  235 

. v.  Slater,  id.   (III.  295.  309.) 

VI.  232.  243 

v.  Spray,  Descent 

III.  392.  394,  395 

v.  Spurrier,  Deed     (II.  383.) 

IV.  60 
Denne  v.  Judge,  Devise  (III.  449.) 

VI.  364 

* ,  Joint  Tenancy 

(I.  852.)     II.  383 
Dennis  v.  Loving,  Offices    (II.  45.) 

III.  103 
Denton's  Case,  Deed         (II.  361.) 

IV.  46 
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Names  of  Cases. 


Vol.  Page 
Derby's  (Lord)  Case,  Remainder 

(I.  709.  747.)     II.  206, 

207.  243 

Derby  Canal  Company  v.  Wilmot, 

Deed  (II.  334.)     IV.  28 

Derisley  v.  Custance,  id.   (II.  768.) 

IV.  382 

*  Descarlett  v.  Depnett,  Estate  on 

Condition  (I.  504.)     II.  31 
Dethick  v.  Bradburne,  Rents 

(II.  99.)     III.  291 
Deux  v.  Jefferies,  id.         (II.  115.) 

HI.  302 

Devon's  (Earl  of)  Case,  Estate  in 

Fee  (I.  69.)     I.  61 

Dewar  v.  Span,  Deed        (II.  799.) 

VI.  410 
Dewell  v.  Sanders,  Prescription 

(II.  230.)     III.  426 

*  Dewey  v.  Bayntun,  Deed 

(II.  841.)     IV.  442 
Dey  v.  Thwaits,  id.  (II.  536.) 

IV.  196 
Dickens  v.  Marshal,  Devise 

(HI.  338.)     VI.  267 
Dickson  v.  Robinson,  Dower 

(I.  219.)     I.  186 
Digby  v.  Craggs,  Mortgage 

(I.  679.)     II.  170 

v.  Legard,  Trust       (I.  377.) 

1.395 
Digges's  Case,  Deed 

(II.  529.  542.  563.  583.) 
IV.  189.  201.  220.  239 
Dighton  v.  Greenvil,  Estate  by  Stat- 
ute, 8>c.  (I.  537.)     II.  60 

* ,  Merger 

(DI.  573.)     VI.  475 

*  Dillon  v.  Dillon,  Estate  for  Life 

(I.  106.)     I.  104 

* v.  Harris,  Demise 

(III.  191.)     VI.  148 


Vol.  Page 

Dister  v.  Dister,  Devise  (III.  119.) 

VI.  96,  97 

*  Dixies  v.  Hilary,  Estate  for  Life 

(I.  112.)     I.  107 

Dixon  v.  Robinson,  Franchise 

(II.  62,  63.)     IH.  265,  266 

v.  Saville,  Trust       (I.  395.) 

1.410 

v.  Saville,  Mortgage  (I.  608.) 

II.  98 

* v.   Wigram,   id.     (I.  578.) 

II.  84 

Doctors'    Commons    v.    Dean    and 

Chapter  of  St.  Paul's,  Deed 

(II.  784.)     IV.  396 

Dod  v.  Dickinson,  Devise  (III.  363.)- 

VI.  290 

v.   Dod,    Deed      (II.    701.) 

IV.  323 
Dodington's  Case,  Estate  in  Fee 

(I.  69.)     I.  61 
Dodson  v.  Hay,  Curtesy      (I.  164.) 

I.  148 
Doe  v.  Abriey,  Devise      (III.  409.) 

VI.  333 

v.  Alchin,  Deed      (II.  552.) 

IV.  210 

v.  Allen,  Devise     (III.   161. 

272.  340.)     VI.  128.  213. 
269 

v.  Allsop,  Deed     (II.    860.) 

IV.  454 

v.  Applin,  Devise     (IH.  318. 

380.)     VI.  251.  306 

* v.  Archer,  Deed     (II.  395.) 

IV.  71 

v.  Ashburner,  id.     (II.  376.) 

IV.  57 

* v.   Bancks,    id.      (II.   398.) 

IV.  73 

v.  Bartle,  Devise    (III.  254.) 

VI.  38.  69.  197' 


Names  of  Cases. 
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Vol.  Page 
'Doe  v.  Bathrop,  Trust     (I.  367.) 

I.  388 

v.  Bateman,  Estate  on  Condi- 

tion    (I.  469.)     II.  4 

v.  Bell,  Estate  at  Will 

(I.  285.)  I.  246 
5 v.  Bettison,  Deed     (II.  517.) 

IV.  177 

E v.  Biggs,  Trust  (1. 362.)  1.385 

s ,   Deed     (II.    468.) 

IV.  127 

v.    Bingham,   id.*    (II.   326. 

796.)     IV.  25.  407 

■ v.  Bird,  Tenancy  in   Common 

(I.  876.)     II.  403 

■ v.  Bliss,  Estate  on  Condition 

(I.  477.)     II.  9 

: v.  Bluck,  Devise     (III.  301.) 

VI.  237 
v.  Bower,id.  (HI. 227.)  VI.  174 

v.  Bradley,  id.        (III.  305.) 

VI.  240 

Brandling,  Private  Act 

(II.  886.)     V.  12 

v.  Brazier,  Devise    (III.  251, 

252.)     VI.  195 

v.  Brightwen,  Trust 

(I.  403.)     I.  416 

v.  Brittain,  Deed      (II.  581.) 

IV.  237 

v.  Brown,  Devise    (III.  199.) 

VI.  155 

v.    Bucknar,   id.     (in.    229. 

272.)     VI.  175.  213 

v.  Burnsall,   id.     (III.  344.) 

VI.  273 

-  v.  -Burt,Deed  (II.  645.)  IV.  269 
v.  Burville,  Devise  (III.  426.) 

VI.  347 

-  v.  Butcher,  Deed    (II.  395.) 

IV.  71 

-  v. Calvert,^.  (11.508.)  IV.  167 


Vol.  Page 
Doe  v.  Carleton,  Devise   (III.  517.) 

VI.  423 

v.  Carter,  Condition    (I.  477.) 

II.  10,  11 

,  Estate  by  Statute,  Sfc. 

(I.  519.)     II.  43 

v.  Lady  Cavan,  Deed  (II.  498. 

507.  534.)     IV.  158.  166.  194 

v.  Cavendish,  Devise  (III.  24.) 

VI.  16 

v.  Chapman,  id.      (III.  233.) 

VI.  179 

* v.  Clare,  Deed  (II.  378.)  IV.  58 

* v.  Clarke,  Estate  on   Condi- 
tion (I.  479.)    II.  12 
,  Devise  (HI.  21.  277. 


289.  548.)  VI.  15.  217.  227.  452 

v.  Clayton,  id.      (III.    268.) 

VI.  210.  215 

* v.  Cleveland    (M.  of),  Deed 

(II.  365.)     IV.  48 

* v.  Cole,  id.  (II.  604.)  IV.  251 

v.  Coleman,  Devise  (III.  290.) 

VI.  228 

v.  Collins,  id.  (HI.  227.) 

VI.  175 
(in.  372.) 
VI.  298 
(III.  163. 
VI.  129.  279 
(I.  424.) 
1.445 
-v.  Cooke,  Devise   (III.  191.) 
VI.  148 
■  v.  Cooper,  id.    (III.  320.  380. 
423.)  VI.  253.  306.  345,  346 
v.  Cowling,  id.  VI.  37 
v.  Cundall,  id.          (III.  212. 
290.)     VI.  165.  228 
,  Trust  I.  397 


■  v.  Collis,  id. 

■  v.  Colyear,  id. 

351.) 

■  v.  Cook,  Trust 


-  v.  Danvers,  Prescription 
(n.  244.  249.)      m.  436.  441 


640 


Names  of  Cases. 


Vol.  Page 
Doe  v.  Danvers,  Devise  VI.  68 
*  —  v.  Davies,  id.  (III.  304.)  VI.  239 

v.  Dilnot,*U  (III.  121.)  VI.  98 

v.  Dorvell,  Deed        (II.  492. 

676.)     IV.  148.  298 

v.  Dring,  Devise     (III.  235.) 

VI.  181 

v.  Ellis,  id.       (m.  296.  299. 

463.)     VI.  233.  235.  373 

* v.  Elliot,  see  Roe  v.  Elliot 

v.  Elvey,  Devise  (HI.  344.) 

VI.  273 

* v.  Evans,  Devise      (III.  66.) 

VI.  58 

* v.  Featherstone,  id.  (III.  320. 

355.  381.)     VI.  252.  283.  306 

* v.  Finch,  Estate  Tail    (I.  90.) 

1.79 

v.  Fonnereau,  Remainder 

(L  752.)    H.  247 

,  Deed  (II.  689.) 

IV.  310 

v.  Frost,  Devise        (III.  456. 

499.)     VI.  368.  406 

v.  Fyldes,  id.    (III.  282.  295. 

310.)     VI.  231.  244 

v.  Gilbert,  id.  (III.  276.) 

VI.  217 
* v.  Giles,  (5  Bing.  421.)  Es- 
tate at  Will  (I.  278.)  I.  243 

* ,  Mortgage      (I.  571.) 

11.81 

v.  Gillard,  Devise    (III.  291.) 

VI.  229 

v.  Goff,  id.       (III.  320.  356.) 

VI.  252.  283 

* v.  Goldsmith,  id.   (III.  356.) 

VI.  283 

v.  Greathed,  id.       (III.  239.) 

VI.  184 

* v.  Greenhill,  Estate  by  Statute 

Merchant     (I.  530.)     II.  53 


Vol.  Page 
*Doe  v.  Groves,  Deed      (II.  374.) 

IV.  56 

* v.  Gwillim,  Devise  (III.  272.) 

VI.  213.  262 

v.  Hallett,  id.  (III.  221.) 

VI.  170 

v.  Halley,  id.  (III.  189.) 

VI.  146 

* v.  Harvey,  id.       (III.  356.) 

VI.  283 

* v.  Havvke,  Estate  on   Gondi- 

•  Hon  (I.  477.)      II.  11 

v.  Heneage,  Remainder 

(I.  773.  793.)  II.  266.  286 

,  Deed  (II.  725.) 

IV.  349 
* v.   Hickman,  Devise — Copy- 
hold    VI.  69 

v.  Hicks,  Trust  (I.  355,  356.) 

1.383 

* v.  Hiern,  Deed        (II.  508.) 

IV.  167 

v.  Hilder,  Trust    (I.  423,  424, 

425.)     I.  444,  445,  446 
v.  Holme,  (2  Bl.  R.  777)  Re- 
mainder    (I.  719.)     II.  217 

v.  Holmes,  -Devise     (III.  285. 

356.)      VI.  223.  282 

* v.  Howell,  Remainder 

(I.  776.)     II.  270 

* ,  Devise    (III.  516.) 

VI.  421 

* ,  Merger  (III.  586.) 

VI.  472.  489 

—  v.  Hurrell,  Devise     (III.  237. 

278.)     VI.  182.  218 

v.  Huthwaite,  id.     (III.  213.) 

VI.  165 

v.  Hutton,  Descent    (II.  187.) 

III.  380.  382 

,  Devise      (III.  521.) 

VI.  426 


Names  of  Cases. 


641 


Vol.  Pago 

Doe  v.  Ironmonger,  Devise  (HE.  217. 

256.  369.  411.)     VI.  167. 

283.  296.  335 

* v.  Jackson,  Estate  at  Will,  fyc. 

(I.  277.)     I.  243 

v.  James,  Deed       (II.  822.) 

IV.  425 

* v.  Jenkins,  Devise  (III.  421.) 

VI.  344 

v.  Jersey,  id.  (III.  240.) 

VI.  184 

v.  Jessep,  id.     (III.  190,  191. 

504.)     VI.  148.  411 

v.  Jesson,  Prescription 

(II.  260.)  III.  452 

* ,  Devise     (III.  320. 

356.)      VI.  252.  283 

v.  Joinville,  id.        (III.  170.) 

VI.  133 

* v.  Jones,  Estate  Tail  (I.  90.) 

I.  79 

,  Descent     (II.  142.) 

III.  321 

,  Prescription 

(II.  260.)   III.  451 
* ,  Deed         (H.  476. 


562.)     IV.  135.  220 

v.  Keen,  Descent       (II.  168.) 

III.  349 

v.  Kersey,  Devise  VI.  61 

v.  Kett,  id.  (III.  167.)  VI.  132 

* v.  Knight,  Deed     (II.  338, 

339.)     IV.  29,  30 

v.  Lainchbury,  Devise 

(III.  235.)     VI.  181.  205 

* v.  Lakeman,  id.  ■  (III.  345.) 

VI.  273 

v.  Laming,  id.  (III.  344.  356. 

366.)     VI.  272.  283.  293 

v.  Lancashire,  id.    (III.  107.) 

VI.  90.  452 
54* 


*Doe  Langlands,  id. 


Vol.  Pago 

(III.  277.) 
VI.  217 

* v.  Lawder,  Estate  at  Will 

(I.  277.)     I.  243 

v.  Lea,  Remainder      (I.  731.) 

II.  227 

,  Deed  (II.  381.)  IV.  59 

,  Devise         (III.  433.) 

VI.  364 

* v.  Bp.  of  Llandlaff,  Devise 

(III.  116.)     VI.  94 

* v.  Lloyd,  Trust  (I.  402.)  1. 415 

* v.  Ludlam,  Devise  (HI.  250.) 

VI.  38.  69.  194.  205 

v.  Luxton,  Estate  for  Life 

(I.  106.)     I.  104 

v.  Lyde,  Devise       (III.  501.) 

VI.  408 

* v.  Maisey,  Estate  at  Sufferance 

(I.  278.)     I.  243 

* ,  Mortgage  (I.  571.) 

11.80 

v.  Manning,  Deed     (II.  827.) 

IV.  429 

v.  Martin,  Remainder 

(I.  768.)     II.  262 

,  Deed  (II.  491.  658.) 

IV.  147.  278.  287 

v.  Meakin,  Devise  (III.  255.) 

VI.  198 

* v.  Mellor,  id.  (in.  343.)  VI.  272 

v.  Micklem,  id.  (III.  185. 470.) 

VI.  144.  379 

v.  Moore,  Remainder  (I.  732.) 

II.  228 

v.  Morgan,  id.    (I.  746.  755.) 

II.  242.  250 

,  Devise  (III.  197. 

469.)     VI.  154.  378 

v.  Mulgrave,  id.      (III.  336.) 

VI.  265 
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Names  of  Cases. 


Doe  v.  Nicholls,  Trust 


Vol.  Page 
(I.  367.) 
1.388 

* ,  Devise   (HI.  290.) 

VI.  228 

v.  Nowell,  Remainder 

(I.  732.)     II.  229 

* v.  Oliver,  id.  (I.  816.)  II.  333 

v.  Over,  Devise       -(III.  225.) 

VI.  173 

v.  .Parkin,  id.  (III.  240.) 

VI.  185 

v.  Parratt,  Joint  Tenancy 

(I.  842.)     II.  374 

* ,  Devise     (III.  216. 

337.)     VI.  267 

* v.  Passingham,  Use    (I.  325.) 

I.  356 

* ,  Trust 

(I.  354.)     I.  382 

v.  Pearson,  Estate  in  Fee 

(I.  65.)     I.  56 
,  Estate  on   Condi- 
tion (I.  471.)     II.  5 

,  Devise  (III.  192.) 

VI.  149 

* v.  Peck,  Deed  (II.  398.) 

IV.  73 

v.  Pegg,  Trust  (I.  421.)  I.  443 

v.  Perkes,  Devise    (III.  101.) 

VI.  86 

v.  Perkins,  Prescription 

(II.  247.)     III.  438 

* v.  Perratt,  Devise   (III.  216.) 

VI.  167 

v.  Perryn,  Remainder  (I.  720. 

732.762.)    11.218.229.256 

* v.  Phillips,  Devise  (III.  284.) 

VI.  223 

* v.  Pigott,  Devise     (III.  239.) 

VI.  184 

* v.  Pike,  Prescription 

(II.  244.)     III.  437 


Vol.  Page 

*  Doe  v.  Plowman,  Surrender,  Trust 

(I.  425.)     I.  444.  446 

v.  Plumptre,  Devise 

(III.  224.)     VI.  173 

v.  Porter,  Estate  at  Will 

(I.  287.)     I.  247 

* v.  Pott,  Devise        (HI.  134.) 

VI.  107 

* v.  Price,  Estate  at  Will 

(I.  280.)     I.  245 

* v.  Prigg,  Devise       (III.  417, 

418.)     VI.  340.  342 
v.  Prosser,  Tenancy  in    Com- 
mon (I.  876,  877.)  II.  403.  406 

v.  Quartley,  Devise  (III.  547.) 

VI.  452 

v.  Eadcliffe,  Deed     (II.  514.) 

IV.  175 
13 
(III.  272.) 
VI.  213 

v.  Eawding,  id.         (III.  191. 

456.)     VI.  148.  368 

v.  Reason,  Remainder 

(I.  721.)     II.  220 

* v.  Eedfern,  Escheat  (II.  194.) 

III.  397 

v.  Reed,  Trust  (1. 403.)  1. 416 

* ,  Mortgage      (I.  629.) 

II.  121 

,  Prescription 

(II.  244.)     III.  437 
* v.  Rees,  Deed 


Ramsden,  id. 
Ravell,  Devise 


v.  Rendle,  id. 


(II.  374.) 

IV.  56 

(II.  505.) 

IV.  164 

■  v.  Richards,  Devise  (III.  284. 

339.)     VI.  222,  223.  268,  269 

•  v.  Rivers,  Estate  Tail  (I.  93.) 

1.83 

,  Curtesy       (I.  155. 

166.)     I.  148 


Names  of  Cases. 
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Vol.  Page 
Doe  v.  Rivers,  Devise      (III.  300.) 

VI.  236 

v.  Roberts,  Deed  (II.  800 

820.)     IV.  410.  424 

,  Devise  ( III.  228.) 

VI.  175 

* v.  Robinson,  Estate  for  Life 

(I.  117.)     I.  Ill 

* v.  Roe,  Estate  at  Will 

(I.  291.)     I.  252 

*■ ,  Estate   on    Condition 

(I.  503.)     II.  31 

* ,  Mortgage       (I.  578.) 

II.  83 
* ,  Rents  (II.  94.) 

III.  287 

* ,  Deed  (IL  398.)  IV.  73 

v.  Roper,  Devise       (III.  266. 

268.  277.)     VI.  209,  210.  217 
v.  Routledge,  Deed   (II.  832.) 

IV.  434 
v.  Salkeld,  id.           (II.  444.) 

IV.  107 

v.  Sandham,^.  (II.  498.  517.) 

IV.  158.  177 

* v.  Saunders,  id.         (II.  455.) 

IV.  114 

* v.  Sayer,  Estate  at  Will 

(I.  277.)     I.  243 

v.  Scott,  Trust  (1. 422.)   I.  443 

v.  Scudamore,  Remainder 

(1. 706.  720.  780.)     II.  204. 
218.  273 

v.  Shepphard,  id.       (I.  726.) 

II.  223 

v.  Simpson,  Trust       (I.  367.) 

I.  388 

,  Deed     (II.  444.) 

IV.  107 

* Devise  (HI.  387.) 

VI.  313 
v.  Sisson,  Descent        III.  394 


Vol.  Page 

*  Doe  v.  Slriggs,  Estate  on  Condition 

(I.  477.)     II.  10 

v.  Smeddle,  Deed      (II.  662.) 

IV.  282 

v.  Smith,  id.  (II.  517.) 

IV.  177 

,  Devise       (III.  225. 

319.)     VI.  174.  252 

v.  Snelling,  id.  (ID.  284.286.) 

VI.  223,  224 

* v.  Southron,  id.       (HI.  405.) 

VI.  330 
(I.  421.) 
1.443 
(II.  489.) 
IV.  146 
Stenlake,  Devise    (III.  185. 
370.)     VI.  144.  296 
Swymmer,  (I.  403.)  I.  416 
Sybourne,  Trust     (I.  422.) 
1.443 
Timins,  id.  (I.  367.)    I.  388 
,  Devise 


v.  Staple,  Trust 


-,  Deed 


(III.  158.  517.)    VI.  126.  423 

,  Devise    VI.  36 

v.  Tofield  id.  (III.  231.) 

VI.  177 

* v.  Tomkinsonj  Devise  (ITS..  36. 

520.)     VI.  27.  426 

* v.  Tucker,  Devise     (III.  276. 

337.)     VI.  216.  267.  272 

v.  Underdown,  Devise 

(in.  168.)     VI.  133 

v.  Vaughan  and  Walker,  id. 

(III.  335, 336.)    VI.  265,  266 

v.  Vernon,  id.  VI.  41 

v.  "Wainewright,  Deed 

(II.  678.)     IV.  301 

* v.  Walker,  Estate  for  Tears 

(I.  270,  271.)     I.  237.  239 

* ,  Deed       (H.  415.) 

IV.  87 


644 


Names  of  Cases. 


Vol.  Page 

Doe  v.  Walker,  Merger      (III.  566, 

567.  576,  577.)     VI.  469, 

470.  478,  479 

v.  Waterton,  Deed    (II.  321.) 

IV.  22 

v.  Watts,  Deed  (H.  498.) 

IV.  185 

v.  Weatherby,  Devise 

(HI.  235.  255.) 
VI.  181. 198 

v.  Webb,  id.  (HI.  431.) 

VI.  352 

v.  Webber,  id.  .      (III.  463.) 

VI.  373 

v.  Weller,  Estate  at  Will 

(I.  285.)     I.  246 

,  Deerf(II.385.394.) 

IV.  62.  70 

v.  Wetton,  Devise     (III.  299. 

456.)     VI.  235.  368 

v.  Wharton,  Estate  by  Statutes, 

fyc,  (I.  532.)     II.  56 

v.  Wichelo,  Devise  (III.  301.) 

VI.  237 

v.  Willan,  id.  (III.  290.) 

VI  228 

v.  Williams,  Deed       (II.  603. 

645.)  IV.  249.  269 

v.  Wilson,  Joint  Tenancy 

(I.  842.)     II.  374 

,  Deed  (II.  515.  517.) 

IV.  175, 176,  177 

v.  Wood,  Devise        (II.  343.) 

VI.  173.  272 

* v.  Woodbridge,  Deed 

(II.  398.)     IV.  73 

* v.  Woodhouse,  Devise 

(in.  291.)    VI.  229 
v.  Worsley,  Estate  on   Condi- 
tion (I.  476.)     II.  9 

,  Deed      (U.  676.) 

IV.  299 


Vol.  Page 

Doe  v.  Wrighte,  Trust  (I.  423. 

425.)     I.  444.  446 

,  Devise  (III.  160. 

208.)     VI.  128.  162 

,  Devise       VI.  37 

v.  Yates,  Remainder  (I.  772.) 

II.  266 

Donisthorpe  v.  Porter,  Estate  in  Fee 

(I.  64.)     I.  56 

. -,  Mortgage 

(I.  643.)     II.  139 
Donn  v.  Penny,  Devise    (HI.  494.) 

VI.  402 

*  Dormer's  Case,  Deed         IV.  247 
Dormer  v.  Parkhurst,  Deed 

(II.  600.)  IV.  247 
v.  Thurland,  Deed  (II.  530, 

531.)  IV.  190,  191 
Douglasse,  v.  Ward,  id.     (II.  833.) 

IV.  434 

*  Dove  v.  Williot,  Merger 

(111.  564.)     VI.  467 

*  Down  v.  Down,  Devise  (III.  238.) 

VI.  183 

*  Downing  v.  Seymour,  Merger 

(III.  578.)  VI.  479 
Dowman's  Case,  Deed       (II.  466.) 

IV.  125 
Downshire  v.  Sandys,  Estate  for 

Life  (I.  141.)     I.  129 
Dowse  v.  Percival,  Trust 

(I.  410.  414.)     I.  422.  426 

* ,  Merger 

(III.  579.)  VI.  481 
Dowtie's  Case,  Estate  Tail    (I.  99.) 

1.90 

,  Deed         (II.  646.) 

IV.  270 
Drake  v.  Munday,  id.       (II.  374.) 

IV.  55 
Draper  v.  Borlace,  Mortgage 

(I.  678.)     II.  169 


Names  of  Cases. 


645 


Vol.  Page 
Driver  v.  Frank,  Remainder 

(I.  732.)     II.  229 

* ,  Devise  (III.  219.) 

VI.  169 

v.  Hussey,  Estate  Tail 

(I.  90.)     I.  79 

* v.  Thompson,  Devise 

VI.  43 
Drummond  v.  St.  Albans,  Offices 

III.  104 

*  Drury  v.  Drury,  Jointure 

(I.  232.)     I.  200 
v.  Kent,  Common    (II.  6.) 

III.  68 
Drybutter  v.  Bartholomew,  Deed 

(II.  317.)     IV.  19 
Dubber  v.  Trollope,  Devise 

(in.  353.)     VI.  281 
Duberley  v.  Page,  Common 

(II.  18.)     III.  77 
Dudley  v.  Dudley,  Mortgage 

(I.  604.)     II.  99 
v.  Folliott,  Deed   (II.  764.) 

IV.  378 
Duff  v.  Dalzell,  id.            (II.  536.) 

IV.  196 

*  Duffield  v.  Duffield,  Devise 

(III.  518.)     VI.  424 

Dumpor's  Case,  Condition  (I.  474.) 

II.  7.    IV.  90 

Dunch  v.  Kent,  Trust         (I.  435.) 

1.450 

Duncomb  v.  Duncomb,  Remainder 

(I.  781.)     n.  274 

* ,  Merger 

(HI.  566.)     VI.  469 

Duncombe  v.  Mayer,  Estate  for  Life 

(L  112.)     I.  107 

Dundas  v.  Dutens,  Deed   (H.  836.) 

IV.  437 

*  Dunk  v.  Hunter,  Estate  for  Tears 

(I.  277.)     I.  243 


Vol.  Page 

*Dunk  v.  Hunter,  Deed   (II.  377.) 

IV.  58 
Dunnage  v.  White,  Deed  (II.  801.) 

IV.  411 
,  Devise 


(III.  236.)     VI.  182 
Durnford  v.  Lane,    Deed  (II.  312.) 

IV.  15 
Dutton  v.  Engram,  Devise 

(ID.  297.)     VI.  233 
Dyer  v.  Bullock,  Tenancy  in  Com- 
mon (I.  883.)     II.  411 

v.  Dyer,  Trust  (I.  381.)  I.  400 

,  Devise       (HI.  210.) 

VI.  163 
*  Dyke  v.  Sylvester,  Deed 

(U.  553.)     IV.  211 
Dymmock's  Case,  id.         (II.  441.) 

IV.  103 


E. 


*  Eade  v.  Eade,  Devise    (HE.  206.) 

'  VI.  161 

Eales  v.  Conn,  Deed  (II.  796.) 

IV.  408 
* v.  England,  Escheat 

(n.  217.)   ni.  418 

* ,  Devise 

(HI.  208.)     VI.  162 

*  Earle  v.  Wilson,  Devise 

(III.  215.)     VI.  166 
Eastwood  v.  Vincke,  Jointure 

(I.  244.)     I.  213 
,  Descent 

III.  331 
Eaton  v.  Jaques,  Mortgage  (I.  581.) 

11.85 
* v.  Lyon,  Deed         (II.  791.) 

IV.  402 
Ebrand  v.  Dancer,  'Trust    (I.  383.) 

1.401 


646 


Names  of  Cases. 


Vol.  Page 

*  Eceard  v.  Brooke,  Devise 

(in.  190.)     VI.  147 
Eccleston  v.  Clipsham,  Deed 

(II.  751.)     IV.  371 
Edge  v.  Worthington,  Mortgage 

(I.  555.)     H.  69 
Edlestone  v.  Speake,  Devise 

(HI.  93.)     VI.  80 

*  Edwards  v.  Alliston,  Deed 

(H.  677.)     IV.  300 

v.  Hammond,  (cited 

1  New  Rep.  324.)  Remain- 
der (I.  731.)     II.  228 

v.  Pike,  Devise 

(III.  160.)     VI.  128 

v.  Slater,  Deed  (II.  477. 

579.)     IV.  135.  236 

* v.  Symons,  Devise 

(III.  417.)     VI.  340 

v.  Warwick,  Estate  Tail 

I.  97 

,  Mortgage 

(I.  656.)     H.  151 

Effingham  v.  Carew,  Joint  Tenancy 

(I.  841.)     H.  374 

*  Egerton  v.  Jones,  Devise 

(III.  479.)     VI.  388 

*  Eilbeck  v.  Wood,  id.  Revocation 

(m.  128.)     VI.  105 

Eldridge  v.  Knott,  Rents    (II.  104.) 

in.  298 

Elie  v.  Osborn,  Remainder  (I.  746.) 

II.  242 
Elliot  v.  Elliot,  Trust  (1.383.)  I.  402 

* v.  Hele,  Jointure.      (I.  238.) 

I.  205 
Ellis  v.  Guavas,  Mortgage  (I.  592.) 

11.89 

* —  v.  Smith,  Devise  (in.  56.  94.) 

VI.  50.  81 

Ellison  v.  Airey,  Trust        (I.  444.) 

L  456 


Vol.  Page 

Ellison  v.  Airy,  Devise    (III.  439.) 

VI.  357 
Else  v.  Osborn,  Remainder 

(I.  797.)     II.  289 

*  Elton  v.  Eason,  Devise  (III.  488.) 

VI.  396 

*  Elworthy  v.  Bird,  Deed  (II.  838.) 

IV.  438 

Emanuel  College  v.  Evans,  Mortgage 
(I.  547.)     II.  67 
Emanuel  v.  Constable,  Devise 

(III.  69.)     VI.  61 
Emerson  v.  Inchbird,  id.  (III.  157.) 

VI.  125 
Emerton  v.  Selby,  Common 

(II.  5.)     HI.  66 
Emery  v.  Grocock,  Trust    (I.  422.) 

I.  444 
Endsworth  v.  Griffith,  Mortgage 

(I.  560.)     II.  73 
England  v.  Codrington,  id. 

(I.  559.)     II.  71 

Englefield's  Case,  Deed       (II.  445. 

554.  583.)     IV.  107.  211.  240 

*  Errington  v.  Errington,  Merger 
(III.  589.  592.)     VI.  491.  494 

*  Esdaile  v.  Gall,  Devise  (III.  343.) 
VI.  216.  272 

Estcourt  v.  Estcourt,  Jointure 

(I.  225.  230.  232.)     1. 191.  200 
Estwick's  Case,  Tenures  I.  22 

Estwick  v.  Cailland,  Deed 

(II.  821.)     IV.  425 
Eton  College  (Provost  of)  v.  Win- 
ton,  (Ep.)  Private  Act  (II.  886, 
887.)     V.  11, 12 

*  Eure  v.  Howard,  Use  (Pre.  Chan. 
338.)     (I.  326.)     I.  357 

Eustace  v.  Keightley,  Jointure 

(I.  241.)     I.  207 

v.  Scawen,  Joint  Tenancy 

(I.  854.)     II.  383 


J  J 


Names  of  Cases, 
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Vol.  Page 
Eustace  v.  Scawen,  Deed  (II.  604i) 

IV.  250 
Evans  v.  Astley,  Devise  (III.  308.) 

VI.  343 

* v.  Bicknell,  Mortgage 

(I.  675.)     II.  166 
Evelyn  v.  Evelyn,  id.  (I.  643.) 

II.  139 

,  Deed    (II.  484.) 

IV.  142 

v.  Templar,  id.        (II.  827, 

828.)     IV.  428.  430 

Ewer  v.  Corbett,  Estate  for  Years 

(I.  257.)     I.  228 

v.  Hayden,  Devise  (III.  227.) 

VI.  174 
-  v.  Moyle,  Rents       (II.  120.) 

III.  306 
Exton  v.  Greaves,  Mortgage 

(I.  559.)     II.  71 
Eyres  v.  Falkland,  Devise 

(III.  292.)     VI.  230 
Eyton  v.  Eyton,  Deed        (II.  304.) 

IV.  9 

P. 

Fairclaim  v.  Shackleton,  Tenancy  in 

Common  (I.  874.  878.) 

II.  403.  407 

* ,    Prescription 

(II.  245.)     III.  437 
Fairfax  v.  Heron,  Devise 

(III.  459.)     VI.  370 
Fairfield  v.  Morgan,  id.   (III.  188.) 

VI.  146 
Fairtitle  v.  Gilbert,  Deed  (II.  613.) 

IV.  257 
Falkland  v.  Lytton,  Devise 

(III.  252.)     VI.  196 
Fanshaw's  Case,  Deed       (II.  624.) 

IV.  263 


Vol.  Page 
Farmer  v.  Rogers,  Deed    (II.  413.) 

IV.  85 
Farrant  v.  Lovell,  Estate  for  Life 
(I.  131.)     I.  122 
Farrer  v.  Billing,  Private  Act 

(II.  879.)     V.  5 
Favel's  Case,  Estate  in  Fee  (I.  69.) 

I.  60 

,  Deed  (II.  810.) 

IV.  420 
Fawcet  v.  Strickland,  Common 

(II.  19.)     in.  78 
Fawlkner  v.  Fawlkner,  Dew'se 

(III.  211.)     VI.  164 
Fellows  v.  Mitchell,  Trust  (I.  441.) 

I.  455 

Fenny  v.  Durrant,  Estate  by  Statute 

Merchant  (I.  523.)     II.  48 

Fenton  v.  Foster,  Devise  (III.  292.) 

VI.  329 
Fereyes  v.  Eobertson,  Mortgage 

(I.  641.)     II.  137 
Ferguson  v.  Cornish,  Deed  (11.382.) 

IV.  60 
Ferrors  v.  Fermor,  Use       (I.  328.) 
I.  359.  361 
,  Merger 


(III.  587.)     VI.  490 
Finch's  (Sir  Moyle)  Case,  Tenures 

1.34 
Finch  v,  Finch,  Trust        (I.  373.) 

1.392 

* v.  Squire,  Mortmain 

(III.  23.)     VI.  16 

v.  Throckmorton,  Deed 

(II.  396.)     IV.  72 
v.  Winchelsea,  Estate  by  Sta- 
tute, $c.  (I.  524.)     II.  49 
*Fish  v.  Klein,  Deed        (II.  320.) 

IV.  21 
*  Fishe  v.  Campion,  Rents 

(II.  109.)     III.  297 


648 


Names  of  Cases. 


Vol.  Page 
Fisher  v.  Forbes,  Jointure  (1. 234.) 

1.201 

v.  Smith,  Deed       (II.  438.) 

IV.  101 

v.  Wigg,  id.  (II.  673.) 

IV.  292.  295,  296,  297 
Fitch  v.  Hockley,  Devise  VI.  36 
Fitchet  v.  Adams,  Condition 

(1.489/505.)     11.22.32 
Fitzgerald  v.  Fauconberge,  Deed 
(II.  543.  796.)      IV.  202.  408 

— v.  Leslie,  Devise 

(III.  299.)     VI.  235 
Fitzgibbon  v.  Scanlan,  Trust 

(1.379.)     1.397 
Fitzherbert  v.  Heathcote,  Deed 

(II.  668.)     IV.  288 

*  Fitzroy  v.  Howard,  Devise 

(III.  251.)     VI.  194 
Fitzwilliam's  Case,  Deed  (II.  563.) 

IV.  221 
Fladong  v.  Winter,  Prescription 

(II.  263.)     III.  456 

*  Flanders  v.  Clark,  Devise 

(HI.  206.)     VI.  161 

*  Flarty  v.  Odium,  Offices  (II.  54.) 

III.  117 
Fleetwood's  Case,  Estate  for  Tears 

I.  234 
Fleetwood  v.  Templeman,  Deed 

(II.  463.)     IV.  125 
Fletcher's  Case,  Devise    (III.  493.) 

VI.  400 

Fletcher  v.  Smiton,  id.    (III.  252. 

281.)     VI.  195.  220 

Flower  v.  Baldwin,  Deed  (II.  442.) 

IV.  104 
Floyd  v.  Aldridge,  Devise  VI.  36 
v.  Buckland,  Deed  (H.  354.) 

IV.  39 
Floyer  v.  Lavington,  Mortgage 

(I.  563.)     II.  74 


Foiston's  Case,  Common 
Foley  v.  Burnell,  Deed 

v.  Parry,  Devise 


Vol.  Page 

m.71 

(H.  714.) 
IV.  336 
(HI.  209.) 
VI.  163 
Folkard  v.  Hommett,  Common 

(11.19.)    in.  79 

*  Folkes  v.  Western,  Deed  (II.  584.) 

IV.  241 
Foord  v.  Wilson,  id.  (II.  770.) 

IV.383 

*  Foot  v.  Merriot,  id.         (II.  503.) 

IV.  163 

*  Forbes  v.  Ball,  Devise  (in.  209.) 

VI.  163 

(Lord)    v.  Deniston,    Deed 

(U.  858.  862.  865.) 
IV.  452.  457.  459 

* v.  Moffat,  Merger  (III.  5  9  6.) 

VI.  498 

v.  Ross,  Trust  (I.  442.)  I.  455 

Ford  v.  Compton,  Deed     (II.  350.) 

IV.  36 

v.  Grey,   Prescription 

(II.  245.)     III.  437 

. ,  Deed  (II.  625.) 

IV.  264 

v.  Ossulston,  Devise  (III.  217.) 

VI.  168 

v.  Peering,  Estate  for  Life 

(I.  Ill,  112.)     I.  107,  108 
Forder  v.  Wade,  Trust        (I.  396.) 

I.  411 
Forrester  v.  Cotton,  Devise  (III.  29.) 

VI.  21 

v.  Leigh,  Mortgage  (1. 647.) 

11.143 
Forse  v.  Hembling,  Devise, 

(III.  110.)     VI.  92 

Forshall  v.  Coles,  (7  Vin.  Ab.  54.) 

Estate  by  Statute,  fyc.  (I.  520. 

521.)     II.  44,  45 


Names  of  Cases. 
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Vol.  Page 
Porster  v.  Forster,  Devise 

(III.  362.)     VI.  290 

v.  Hale,  Trust        (I.  369.) 

1.390 
Fortescue  v.  Abbot,  Mortgage, 

(1. 729.)     II.  226 

Forth  v.  Chapman,  Devise  (III.  495. 

497.)     VI.  403,  404 

* v.  Duke  of  Norfolk,  Estate  by 

Statute,  Sfc.  (I.  529.)     II.  52. 
Foskew's  Case,  Estate  Tail  (I.  97.) 

1.86 
Foster's  Case,  Prescription 

(II.  248.  263.)     III.  440.  456 
*  Foster  v.  Banbury,  Devise 

(III.  69.)     VI.  61 

v.  Cook,  Dower      (I.  218, 

219.)     I.  185,  186 

,  Devise  (III.  439.) 

VI.  359 
— ,  Descent  (II.  140.) 

III.  320 
v.  Mapes,  Deed     (II.  765.) 

IV.  379 
v.  Roinney,  Devise 

(III.  35.)     VI.  265 

v.  Spooner,  Estate  Tail 

(I.  121.)     1. 116 
Fotherby  v.  Hartridge,  Prescription 
(II.  274.)     III.  468 
Fothergill  v.  Fothergill,  Jointure 

(I.  239.)     I.  205 

^_ — — ,  Deed 

(II.   566.   571.)     IV.   223. 
228 

*  Fountain  v.  Cook,  Merger 

(III.  587.)     VI.  490 
Fowell  v.  Forrest,  Deed  (II.  430.) 

IV.  96 

*  Fowle  v.  Freeman,  Deed,  {Letter) 

(II.  350.)     IV.  36 
vol.  in.  55 


Vol.  Page 
Fowler  v.  Ongley,  Devise  (III.  405.) 

VI.  329 

* v.  Sanders,  Prescription 

(II.  230.)     III.  426 

Fox's  Case,  Deed        (II.  435.  437. 

606.)     IV.  98.  100.  253 

Fox  v.  Prickwood,  Deed   (II.  509.) 

IV.  168 

v.  Swann,  (Sty.  482.)  Condition 

(I.  475.)     II.  8 
Foy  v.  Hynde,  Remainder  (I.  737.) 

II.  233 
Framlington  v.  Brand,  Devise 

(III.  187.)     VI.  145 
Frampton  v.  Gerard,  Deed  (II.  448.) 

IV.  109 

*  Frank,  (in  re)  Merger  (III.  592.) 

VI.  494 

v.  Stovin,  Devise   (III.  304. 

380.)     VI.  239.  306 
Freak  v.  Lee,  id.  (III.  283.)- 

VI.  222 
Freeman  v.  Duke  of  Chandos,  id. 
(III.  254.)     VI.  19T 

v.  Freeman,  Condition 

(I.  472.)     II.  6: 

v.  West,  Deed       (II.  366. 

379.)     IV.  49.  59. 
Freemoult  v.  Dedire,  id.    (II.  760.) 

IV.  376 
French  v.  Caddell,  Devise  (IH.  480.> 

VI.  388 

v.  Davies,  Dower    (I.  218, 

219.)     I.  185,  186 

*  Frere  v.  Moore,  Mortgage  (I.  665.) 

II.  158- 
Frewin  v.  Charleton,  Remainder 

(I.  798.)     II.  291.,  301 
Frogmorton  v.  Holyday,  Devise 

(III.  272. 289.)  VI.  213. 227 
Frontin  v.  Small,  Deed      (II.  333.)- 

IV.  28- 
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Names  of  Cases. 


Vol.  Page 
Frost  v.  Wolverston,  Deed  (II.  469.) 

IV.  128 

Fry  v.  Porter,  Condition    (L  480.) 

II.  14.  17 

,  Remainder  (I.  742.) 

II.  239 

Fuller  v.  Fuller,  Dewse     (III.  163. 

166.)     VI.  129.  132 

Furnival  v.  Crew,  Deed      (II.  782. 

789.)     IV.  394.  400 

Furse  v.  Weekes,  Devise  (III.  405.) 

VI.  329 

G 

Gale  v.  .Gale,  Remainder    (I.  753.) 

II.  248 

* ,  Joint  Tenancy 

(I.  852.)     II.  383 

* ,  Devise       (III.  519.) 

VI.  424 

*  Gall  v.  Esdaile,  id.  (III.  275.  567.) 

VI.  216.  272 

*  Galley  v.  Barrington,  Deed 

(II.  668.)     IV.  287 

*  Galliers  v.  Moss,  Devise  (III.  261.) 

VI.  204 
Galton  v.  Hancock,  Mortgage 

(I.  639.)     II.  128 

,  Devise 

(III.  139.)     VI.  112 
Gardiner  v.  Shelton,  id.    (III.  211. 
307.)     VI.  164.  241 
Gardner  v.  Sheldon,  id.  Ibid. 

* v.  Harding,  id.  (ELI.  342.) 

II.  271 
Garford  v.  Fearon,  Offices  (II.  47.) 
III.  107 
Garland  v.  Thomas,  Devise 

(III.  417,   418.)     VI.  340. 
342 

*  Garrard  v.  Lord  Lauderdale,  Deed 

(II.  826.)     IV.  428 


Vol.  Page 

*  Garraway's  Case,  Merger 

(III.  567.)     VI.  470 
Garret  v.  Evers,  Mortgage  (I.  592.) 

II.  90 
Garrett  v.  Lister,  Deed     (EC.  342.) 

IV.  31 

Garth  v.  Baldwin,  Devise  (III.  358. 

386.)     VI.  285.  289.  312 

* v.  Blanfrey,  Deed     (II.  570.) 

.  IV.  226 

v.  Cotton,  Estate  for  Life 

(1. 130.  135.)    I.  121. 124. 127 

,  Remainder  (I.  766. 

809.)     II.  260.  302 

*  Garthshore  v.  Chalie,  Jointure 

(I.  225.)     I.  192 

*  Garthwaite  v.  Robinson,  Deed 

(H.  550.)     IV.  207 
Gascoigne  v.  Barker,  Devise 

IV.  205 
Gateward's  Case,  Common    (II.  4.) 

III.  66 
Gawen  v.  Ratntes,  Devise  (III.  31.) 

VI.  22 

Gawler  v.  Wade,  Mortgage    II.  131 

Geary  v.  Beacroft,  Estate  for  Life 

(I.  115.)     I.  110 

* ,  Escheat 

(II.  217.)     III.  418 
George  v.  Milbanke,  Deed 

(II.  575.)     IV.  231 

*  Gerrarde  v.  "Worsley,  Deed 

(II.  448.)     IV.  109 

Gervoye's  Case,  Jointure    (I.  235.) 

I.  201,  202 

Gibbons  v.  Moulton,  Deed  (II.  485.) 

IV.  143 
Gibbon  v.  Moulton,  id.      (II.  485.) 

IV.  143 
Gibson  v.  Clark,  Prescription 

(II.  224.  265.) 
III.  423.  458 


Names  of  Cases. 
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Vol.  Page 

Gibson  v.  Montfort,  Estate  in  Fee 

(I.  73.)     I.  64 

,  Devise 

(in.  146.  290.)    VI.  117.  228 

v.  Eogers,  id.       (III.  539.) 

VI.  444 
Gilbert  v.  Emerton,  Prescription 

(II.  274.)     III.  468 

,  v.  Witty,  Devise 

(III.  423.)  VI.  345 
Giles  v.  Hooper,  Deed       (II.  746.) 

IV.  369 

,  (Wisco^s  Case,) 

Joint  Tenancy  (I.  848.)    II.  378 

,  Merger    (III.  581.) 

VI.  480 

*  Gill,  Mary,  Ex  parte,  Contingent 

Estate,  App.  VII.  14 
Gilmore  v.  Harris,  Deed   (II.  539.) 

IV.  198 
Ginger  v.  White,  Devise  (III.  364.) 

VI.  291 

*  Girdlestone  v.  Doe,  id.  (III.  191.) 

VI.  148 
Girling  v.  Lee,  Mortgage    (I.  610.) 

II.  104 

*  Gladstone  v.  Bipley,  Jointure 

(I.  228.)  I.  194 
Gleg  v.  Gleg,  id.  (I.  241.)  I.  207 
Glenorchy  v.  Bosville,  Devise 

(III.  371.  383.  385.  390.) 

fl.  297.  308,309.311.315 

Glover  v.  Archer,  Bents      (II.  84.) 

III.  282 
v.  Lane,  Common    (II.  20  ) 

III.  79 
v.  Spendflove,  Devise 

(III.  254.)  *  VI.  197 
Godbold  v.  Freestone,  Descent 

(II.  162.)  III.  341 
* ,  Merger 

(III.  567.)     VI.  470 


Vol.  Page 
Godbold's  Case,  Offices  III.  110 
Goddard's  Case,  Deed       (II.  333.) 

IV.  28 

*  Goddard,  Ex  parte,  id,  (II.  315.) 

IV.  18 
Godfrey  v.  Watson,  Estate  by  Stat- 
ute, Sfc.  (I.  538.)     II.  61 

* ,  Mortgage 

(I.  654.)     II.  150 
Godolphin  v.  Penneck,  Devise 

(III.  439.)     VI.  358 

v.  Tudor,  Offices 

(II.  47.  4&.) 

III.  107.  110 
Godwin  v.  Kilsha,  Devise  »VI.  69 
v.  Winsmore,  Trust 

(I.  369.)     I.  410,  411 
Godwyn  v.  Godwyn,  Devise  " 

VI.  204 

*  Golding  v.  Eogers,  id.   (III.  225.) 

VI.  173 
Gooche's  Case,  Deed         (II.  822.) 

IV.  425 
Goodall's  Case,  Mortgage    (I.  546.) 

II.  65 
Goodill  v.  Brigham,  Deed  (II.  476.) 

IV.  134,  135 
* ,  Merger 

{III.  588.)     VI.  490 
Goodman' v.  Goodright,  Devise 

(III.  475.)     VI.  383 

*  Goodridge  v.  Goodridge,  Devise 

(III.  306.)    VI.  238.  241 
Goodright  v.  Allin,  id.     (III.  288.) 

VI.  226 

v.  Barron,  id.    (III.  266. 

272.  342.)     VI.  208,  209. 
213.  271 

v.  Cator,  Deed  (II.  564.) 

IV  221 

v.  Cornish,  Remainder 

(I.  746.)     II.  241 
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Names  of  Cases. 


Vol.  Page 
Goodright  v.  David,  Deed  (II.  397.) 

IV.  72 

v.  Downshire,  Devise 

,  (III.  255.)     VI.  198 

v.  Dunham,  Remainder 

(I.  719.)     II.  218 

,  Devise 

(III.  364.)     VI.  291 

v.  Forrester,  Devise 

(III.  40.)     VI.  30 
,  Reversion 


(I.  722.)     II.  37 

v.  Glazier,  Devise 

(III.  152.)     VI.  121 
Goodrjaht,  Ex  dem.  Goodridge  v. 
Goodridge,  Devise  (III.  302.) 
VI.  238.  241 

v.  Harwood,  id. 

(III.  86.)     VI.  75 

* v.  Hoskins,  id. 

(III.  212.)     VI.  165 

v.  Moses,  Deed 

(II.  826.  832.) 
IV.  428.  433 
*  Goodright  v.  Noright,  Estate  on 

Condition  (I.  503.)     II.  31 

* v.  Pears,  Devise 

(III.  227.)     VI.  175 

v.  Pullyn,  id.     (III.  353. 

369.)     VI.  281.  296 

v.  Richardson,  Deed 

(II.  383.)     IV.  60 

v.  Saul,  Bastardy 

III.  230 

,  Descent 

(II.  139.)     III.  320 

v.  Searle,  id.     (II.  187.) 

III.  380 
,  Devise 


(III.  521.)     VI.  426 
-,  Merger 


Vol.  Page 

Goodright  v.  Shales,  Trust  (I.  409. 

411.)     I.  421.  423 

v.  Stacker,  Devise 

(III.  288.)     VI.  226 

v.  Strapban,  Deed 

(II.  318.)     IV.  19 

v.  "Wells,  id.        (I.  399.) 

I.  413  , 

,  Descent 

(II.  160.)     III.  339 
*-. ,  Merger 


(III.  582.)     VI.  485 


(III.  594.)     VI.  496 

V-  White,  Devise 

(III.  216.)     VI.  167 

v.  Wright,  id.  (III.  164.) 

VI.  129 

Goodtitle  v.  Bailey,  Deed   (II.  370. 

604.)     IV.  52.  250 

v.  Baldwin,  (I.  71.) 

I.  62 

v.  Billington,  Remainder 

(I.  742.)     II.  237 

- — — v.  Burtenshaw,  Deed 

(II.  623.)     IV.  263 
* ,  Ex  dem.  v.  M.  of  Down- 
shire, Devise  (III.  235.) 
VI.  181 

v.  Funucan,  Deed 

(II.  502.  504.  510.  517.) 

IV.  161.  163.  169.  177 

v.  Herring?,  Devise 


ing' 


(III.  365.)  WVI.  291 
v.  Holdfast,  Estate 


on  Condition  (I.  503.)    II.  31 

v.  Jones,  Trust 

(I.  422.)     I.  443 

v.  Maddern,  Devise 

(III.  285.)     VI.  224 

v.  Meredith,  Devise 

(IIL  147.)     VI.  117.  119 

v.  Miles,  id.       (III.  236. 

256.)     VI.  182.  200 


Names  of  Cases. 
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Vol,  Page 
Goodtitle  v.  Morgan,  Mortgage 

(I.  671.  682.)     II.  163.  184 

v.  Newman,  Estate  in  Fee 

(I.  51.)     I.  50 

,  Descent 

(II.  150.  167.)     III.  330.  345 

* v.  Notitle,  Mortgage 

II.  199 

v.  Otway,  Devise 

(in.  125,  126.  129.) 
VI.  101.  103.  106.  209 

v.  Pegden,  id.  (III.  497.) 

VI.  405 

v.  Petto,  Deed  (II.  448.) 

IV.  109 

v.  Stokes,  id.     (II.  674.) 

IV.  297 

v.  Way,  id.       (II.  375.) 

IV.  56 

v.  "Whitby,  Remainder 

(I.  730,  731.)     II.  227,  228 
v.  "White,  Descent 


(II.  158.  187.)     III.  337.  380 
,  Devise 


(in.  212.  521.)     VI.  427 
Merger 


(III.  582.  594.)    VI.  485.  496 

v.  Wodhull,  Devise 

(in.  364.)     VI.  291 

v.  Wood,  id.    (III.  456.) 

VI.  367 
Goodwin  v.  Goodwin,  Deed 

.(II.  323.)     IV.  24 

v.  Winsmore,  Trust 

(I.  395,  396.)     I.  410,  411 

*  Goodwyn  v.  Lister,  id.    (II.  314.) 

IV.  17 

*  Gordon  v.  Gordon,  Devise 

(III.  215.)     VI.  166 

v.  Graham,  Mortgage 

(I.  665.)     II.  157 
55* 


Vol.  Page 
Gordon  v.  Lord  Reay,  Devise 

(III.  147.)     VI.  117 

*  Gore  v.  Gore,  id.    (III.  471.  504. 

517.)    VI.  380.  410.  423.  429 

* v.  Perdue,  Dower     (I.  198.) 

I.  168 

Gorges  v.  Stanfield,  Estate  for  Life 

(I.  108.)     I.  105 

Gorton's  Case,  Deed  (II.  300.  473.) 

IV.  9.  131 

Gosage  v.  Taylor,  id.         (II.  687.) 

IV.  309 
Gosling  v.  Warburton,  Dower 

(1.217.219.)     1.181.186 
*Gott  v.  Atkinson,  Estate  in  Fee 

(I.  66.)     I.  58 

* .  Devise  (III.  440.) 

VI.  359 
Gower  v.  Grosvenor,  Deed  (II.  715.) 

IV.  336 
Grandison  v.  Pitt,  Jointure  (I.  247.) 

1.220 
Grant  v.  Gunner,  Common  (II.  18, 
19.)     in.  77.  79 
Gravenor  v.  Hallum,  Trust 

(I.  376.)     I.  395 
Gray  v.  Briscoe,  Deed      (II.  762.) 

IV.  377 

v.  Mathias,  id.  (II.  809.) 

IV.  418 
*  Grayme  v.  Grayme,  Merger  VI.  483 
Grayson  v.  Atkinson,  Devise 

(III.  52.  54.  281.)  VI.  49.  220 
Greatorex  v.  Carey,  Dower  (I.  218, 
219.)     I.  185,  186 
Gree  v.  Eolle,  Prescription 

(II.  258.)     III.  451 
Green's  Case,  King's  Grant 

(n.  920.)     V  57 
Green  v.  Armsteed,  Devise 

(III.  265.)     VI.  208 
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Names  of  Cases. 


Vol.  Page 

*  Green  v.  Bridges,  Condition 

(I.  503.)     II.  31 

* —,  Deed       (II.  398.) 

IV.  73 

v.  Green,  Curtesy   (I.  164.) 

1.148 

v.  Harvey,  Dower  (I.  208.) 

I.  176 

v.  Haynian,  Devise 

(III.  191.)     VI.  149 

v.  Home,  Deed     (II.  741.) 

IV.  368 

v.  King,  Joint  Tenancy 

(I.  842.)     II.  374 

v.  Proude,  Devise    (III.  8.) 

VI.  7 

* v.  Stephens,  id.     (III.  420. 

423.  429.)    VI.  343.  345.  351 

*  Greenaway  v.  Adams,  Estate  on 

Condition      (I.  475.)     II.  8 

*  Greene  v.  Greene,  Mortgage 

(I.  641.)     II.  137 
Greenhill  v.  Greenhill,  Devise 

(III.  32.)     VI.  23 
Greswold  v.  Marsham,  Mortgage 

(I.  611.)      II.  104 
*Gretton  v.  Haward,  Devise 

{HI.  356.)     VI.  283 
*Greville  v.  Atkins,  Offices  (II.  49.) 

III.  Ill 
Grey's  Case,  Descent  324 

Grey  v.  Edwards,  Deed     (II.  434.) 

IV.  98 

v.  Grey,  Trust  (I.  380.)  I.  398 

v.  Mannock,  (2  Eden.  339.) 

Estate  for  Life  (1. 106.)  I.  103 
Gridlestone  v.  Doe,  Devise 

(III.  191.)     VI.  148 
Grieves  v.  Case,  Deed       (II.  321.) 

IV.  22 

Griffiths  v.  Vere,  Devise    (III.  553. 

556.  560.)     VI.  457.  460.  464 


Vol.  Page 
*Grimmett  v.  Grimmett,  Mortmain 
(III.  23.)     VI."  16 
Grimston  v.  Bruce,   Condition 

(I.  502.)      II.  30 
Grove  v.  Hook,  Jointure     (I.  244.) 

1.210 
*  Groves  v.  Groves,  Deed  (II.  800.) 

IV  410 
Gryrnes  'v.  Peacock,   Common 

(II.  24.)     III.  84 
Guavara's  Case,  Curtesy     (I.  157.) 

I.  142 
*Guffley  v.  Pindar,  Estate  for  Life 
(I.  122.)     I.  117 
Gulliford  v.  De  Cardonell,  Offices 

(II.  49.)     III.  110  • 
Gulliver  v.  Ashby,  Remainder' 

(I.  743.)     II.  239 

* -,  Deed  (II.  725.) 

IV.  349 

,  Devise  (III.  458.) 

VI.  369 

v.  Wickett,  id.     (III.  457. 

507.  517.  548.  554.)    VI.  368. 

414.  423.  452.  454.  458 

Gunning  v.  Gunning,  Estate  for  Life 

(I.  125.)     I.  118 

Gurnel  v.  Wood,  Devise    (III.  521. 

544.)     VI.  426.  449 

Guy  v.  Dormer,  Deed        (II.  536. 

539.)     IV.  196.  198 

Gwynne  v.  Heaton,  id.     (II.  801.) 

»         "  IV.  411 

,  Devise  (III.  532.) 

VI.  437 
Gynes  v.  Kemsley,  id.     (III.  213.) 

VI.  165 
H. 
Habergham  v.  Vincent,  Trust 

(I.  376.)     I.  395 

,  Deed     (II.  537.) 

IV.  196 


Names  of  Cases. 
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Vol.  Page 
Habergham  v.  Vincent,  Devise 

(III.  8.  65.  73.  75.  77.  475.) 
VI.  7.  57.  63.  65.  67.  384 
Haddon  v.  Arrowsmith,   Deed 

(II.  392.)     IV.  68 
Hadesden  v.  Gryssell,  Common 

(II.  15.)     III.  75 
*Haggerston  v.  Hanbury,  Deed 

(II.  604.)     IV.  251 
Haines  v.  Haines,  Devise  (III.  99.) 

VI.  84 
Hales  v.  Risley,  Remainder 

(I.  789.)     II.  282 
*  Haley  v.  Bannister,  Devise 

(III.  559.)     VI.  463 
Halifax  v.  Higgens,  Mortgage 

(I.  656.)     II.  151 

* v.  Wilson,  Devise  (III.  417.) 

VI.  340 
Hall,  Ex  parte,  Dower        (I.  175.) 

I.  155 
* v.  Doe,  Mortgage      (I.  629.) 

II.  121 

v.  Dunch,  id.  (I.  606.) 

II.  101 

,  Devise     (III.  137.) 

VI.  110 

* v.  Luckup,  id.       (III.  219.) 

VI.  169 

v.  Potter,  Deed        (II.  801.) 

IV.  411 

v,  Seabright,  id.        (II.  373.) 

IV.  54 
* v.  Surtees,  Tenant  at  Suffer- 
ance    (I.  278.)     I.  243 
*. ,  Mortgage  (I.  571.) 

II.  80 
Hallelay    v.    Kirtland,    (2    Ch.    E. 

162.)  Mortgage   (I.  614.) 
II.  107 
Halton  v.  E.  of  Thanet,  Joint  Ten- 
ancy    (I.  856.)     II.  388 


Vol.  Page 

Halton  v.  E.  of  Thanet,  Tenancy  in 

Common     (I.  883.) 

II.  411 

Hamell  v.  Hunt,  Deed       (II.  671.) 

IV.  292 
Hamerton  v.  Clayton,  id.  295 

v.  Rogers,  Mortgage 

(I.  618.)     II.  Ill 
Hamilton  v.  Mohun,  Dower  (I.  204.) 

I.  172 

v.  Mordaunt,  Deed 

(II.  514.)     IV.  172 
Hammington  v.  Rudyard,  Devise 

(HI.  487.)     VI.  395 

* ,  Merger 

(III.  582.)     VI.  485 
Hammond  v.  Hill,  Deed    (II.  767.) 

IV.  380 
Hampton  v.  Spencer,  Trust 

(I.  369.)     I.  391 
Hanbury  v.  Cockerel],  Devise 

(IH.  456.)     VI.  367 

Hands  v.  James,  id.  (HI.  61.) 

VI.  54,  55 

Hannam  v.    Woodford,    Estate    by 

Statute,  $c.     (I.  532.)     H.  55 

Hansard  v.  Hardy,  Mortgage 

(I.  689.)     n.  195 

Harbert's  Case,  id.      (I.  517.  522.) 

H.  42.  47 

Harconrt  v.  Fox,  Offices     (II.  41.) 

HI.  99 

v.  Pole,  Rents         (H.  82.) 

III.  280 
Hard  v.  Wadham,  Condition 

(I.  500.)     H.  30 
Hardacre  v.  Nash,  Devise  (HI.  230.) 

VI.  176 
Harding  v.  Gardner,  id.  (HI.  275.) 

VI.  214 

v.  Glyn,  Deed       (II.  575.) 

IV.  232 
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Names  of  Cases. 


Vol.  Page 
•Harding  v.  Glyn,  Devise  (III.  208.) 

VI.  162 
Harding  v.  Nelthorp,  Deed 

(11.779.)     IV.  392 
v.  Suffolk,  id.         (II.  610.) 

IV.  255 
Hardwin  v.  Warner,  id.     (H.  583.) 

IV.  241 
Hardy  v.  Reeves,  Mortgage  (I.  583.) 

II.  86 
*Hare  v.  Groves,  Rents     (H.  113.) 

III.  300 
Harkness  v.  Bayley,  Devise 

(III.  137.)     VI.  110 
Harland  v.  Trigg,  id.       (HI.  207.) 

VI.  161 

*Harmood  v.  Oglander,  Prescription 

(II.  270.)     HI.  463.  465 

* ,  Devise 

(HI.  130.)     VI.  106 

*  Harper  v.  Faulder,  Estate  for  Life 

(I.  112.)     I.  108 

* ,  Mortgage 

(I.  675.)     II.  166 
Harrington  v.  Du  Chatel,  Offices, 
(II.  50.)     IH.  112,  113 

* v.  Kloprogge, id. III.  Ill 

* v.  Price,  Estate  Tail 

(I.  86.)     I.  75 
* ,  Deed   (II.  458.) 

IV.  117 
v.  Wise,  Rents     (H.  83.) 

IH.  281 

,  Deed  (II.  373.) 

IV.  55 
Harris  v.  Barnes,  Devise  (HI.  517.) 

VI.  423 

v.  Cutler,  id.  37 

* v.  Evans,   (O.   Bridg.  547.) 

Use  (1. 347.)  1. 378 
v.  Ingledew,  Devise  (III.  436.) 

VI.  355 


Vol.  Page 
Harris  v.  Lincoln,  (Ep.)  Devise 

(IH.  197.)     VI.  153 
*—  v.  Pugb,  Trust  (I.  398.) 

I.  413 
Harrison,  Ex  parte,  Remainder 

(I.  812.)     II.  330 

* . : ,  Merger 

(III.  570.)     VI.  472 

v.  Austin,  Deed  (II.  444.) 

IV.  106 

v.  Belsey,  Remainder 

(I.  779.)     II.  272 

v.  Evans,  Offices  III.  109 

* v.  Harrison,  Mortmain 

(III.  22.)     VI.  16 
,  Devise . 


(III.  57.  530.  539.) 
VI.  51.  435.  444 

v.  Owen,  Mortgage 

(I.  595.)     II.  91 
Hart  v.  Middlehurst,  Deed 

(II.  701.)     IV.  323 
Harton  v.  Harton,  Trust     (I.  362.) 

I.  385 

Hartop's  Case,  Use      (I.  338.  347.) 

369.  378 

* v.  Lord  Carbery,  Devise 

(III.  458.)     VI.  369 
Hartpole  v.  Walsh,  Mortgage 

(I.  628.)     H.  119 
Hartwell  v.  Chitters,  id.      (I.  609.) 

II.  103 

v.  Hartwell,  Offices 

(II.  51.)     III.  113 
Harvey  v.  Ashley,  Deed    (II.  312.) 

IV.  15 
— — —  v.  Aston,  Condition 

(I.  483.  491.)     II.  15 
Harwell  v.  Lucas,  Remainder 

(I.  771.)     II.  265 
*  Harwood  v.  Goodright,  Devise 

(III.  153.)     VI.  122 


Names  of  Cases. 
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Vol.  Page 
*  Hasker  v.  Sutton,  Remainder 

(I.  776.)     II.  270 

* ,  Merger 

(III.  570.  586.)    VI.  472.  489 
Hastead  v.  Searle,  Devise 

(III.  238.)     VI.  183 
Hatcher  v.  Curtis,  Deed     (II.  480.) 

IV.  138 
Hatfield  v.  Thorpe,  Devise 

(III.  70.)     VI.  61 
Hatton's  Case,  (Sir  C.)  Deed 

(II.  449.)     IV.  109 
Hatton  v.  Gray,  id.  (II.  347.) 

IV.  34 

v.  Nichol,  Devise  (III.  436.) 

VI.  355 
Haverington's  Case,  Deed  (II.  470.) 

IV.  128 
Havergill  v.  Hare,  Rents     (II.  94.) 

III.  287 
Hawe  v.  Burton,  Devise     (III.  18.) 

VI.  14 

Hawes  v.  Hawes,  id.  (III.  179.  407. 

417.)     VI.  138.  331.  340 

v.Wyatt,  id.         (III.  128.) 

VI.  104 
Hawkins  v.  Hawkins,  id. 

(III.  219.)     VI.  169 

v.  Holmes,  Deed  (II.  348.) 

IV.  34 

v.  Kelley,  Rents 

(II.  123,  124.)     III.  308,  309 
v.  Kempt,  Deed    (II.  532. 


576.  793.)    IV.  191.  233.  405 

* v.  She  wen,  Descent 

(II.  155.  163.)     III.  334 

— v.  Taylor,  Mortgage 

(I.  685.)     II.  188 
Hawks  v.  Mollineaux,  Common 

(II.  8.)     III.  69 
*  Haworth  v.  Herbert,  Dower 

(I.  209.)     I.  176 


Vol.  Page 
Hay  v.  Coventry,  Deed      (II.  726.) 

IV  350 

Devise 


(III.  334.)     VI.  264 
*  Hayes  v.  Foorde,  Remainder 

(I.  750.)     II.  246 

,  Devise 

(III.  177.  351.)     VI.  136.  279 
Hayner  v.  Hayner,  Jointure 

(I.  236.)     I.  203 
Haynsworth  v.  Pretty,  Devise 

(III.  157.)     VI.  125 
Hayter  v.  Rod,  Estate  for  Tears 

(I.  268.)     I.  235 

,  Trust  (I.  411.) 

1.423 

,  Deed         (II.  706.) 

IV.  328 
Hayward  v.  Angell,  Condition 

(I.  500.)     II.  30 
Head  v.  Egerton,  Mortgage 

(I.  675.)     II.  167 

v.  Head,  Descent      (II.  139.) 

III.  320 
Heams  v.  Bunce,  Mortgage 

(I.  617.)     II.  110 
Hearle  v.  Greenbank,  Trust 

(I.  393.)     I.  408,  409 

,  Deed 

(II.   482.   486.) 
IV  140.  144 
,  Devise 


(III.  25.  27.  326.) 

VI.  17.  20.  257 

Heath  v.  Heath,  Deed       (II.  724.) 

IV.  349 

,  Devise   (III.  456.) 

VI.  367 
*  Heathcote  v.  Mainwaring,   Tithes 

III.  51 

Hebblethwaite  v.  Cartwright,  Deed 

(II.  660.)     IV.  280 
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Names  of  Cases. 


Vol.  Page 
Heddy   v.   Wheelhouse,    Franchise 
(II.  62.)     III.  265 
Hedges  v.  Everard,  Jointure 

(I.  240.)  I.  207 
Heigate  v.  "Williams,  Ways  (II.  34.) 

III.  90 

*  Hegan  v.  Johnson,  Estate  for  Life 

(I.  277.)  I.  243 
Hele  v.  Bond,  Deed  (U.  481.) 

IV.  138 
Hellier,  fix  parte,  Devise  (III.  152.) 

VI.  121 

*  Heneage  v.  Lord  Andover,  Devise 

(III.  207.)     VI.  161 
Henfree  v.  Bromley,  Deed 

(II.  796.)  IV.  407 
Henn's  Case,  Ways  (II.  32.)  III.  88 
Henn  v.  Hansen,  Deed      (II.  596.) 

IV.  245 
Hennings  v.  Brabason,   Estate  for 

Tears  (I.  254,  255.) 
I.  226 
Henvell  v.  Whitaker,  Devise 

(III.  436.)     VI.  356 

*  Hepworth  v.  Taylor,  id. 

(III.  191.)     VI.  148 
Herbert's  (Sir  W.)  Case,  Mortgage 
II.  131,  132.  134 
Herbert  v.  Fream,  Estate  Tail 

(I.  94.)     I.  84 
Herlakenden's  Case,  Estate  Tail  af- 
ter Possibility,  fyc.  (I.  149.)  136 
Heron  v.  Treyne,  Deed     (II.  768.) 

IV.  381 
Herring  v.  Browne,  id.      (II.  542.) 

IV.  200 

*  Hervey  v.  Hervey,  id.    (II.  496.) 

IV.  156 

*  Hetherington  v.  Graham,  Dower 

(I.  207.)     I.  175 

Hewit  v.  Hewit,   Estate  for   Life 

(I.  142.)     I.  130 


Vol,  Paga 

Heydon  v.  Smith,  Estate  for  'Life 

(I.  142.)     I.  116 


(IH.  573.)     VI.  475 
Heylyn  v.  Heylyn,  Devise 

(in.  154.)     VI.  37.  122 

Heyward's  Case,  Deed      (II.  606.) 

IV.  251.  253 

Hicks  ■  v.    Hicks,    Estate  for   Life 

(I.  111.)     I.  107 

v.  Mors,  Devise     (III.  118.) 

VI.  96 
Hickson  v.  Witham,  id.        (III.  8.) 

VI.  7 
Higginbottom's  Case,  Deed 

(II.  767.)     IV.  381 
Higgins  v.  Dowler,  Devise 

(III.  509.)     VI.  415 
Higham  v.  Baker,  id.       (III.  211.) 

VI.  173 
Highway  v.  Banner,  Deed  (II.  696- 
711.)  IV.  318.  333 
Hilchins  v.  Hilchins,  Dower  I.  164 
Hill's  Case,  Rents  (II.  78.)  III.  277 
Hill  v.  Adams,  Trust  (I.  418.) 

1.430 

*  —  v.  Barclay,  Estate  on  Condition 

(I.  503.)     II.  31 

v.  Carr,  Estate  Tail       (I.  94.) 

1.84 

v.  Grange,  Condition    (I.  508.) 

II.  35 
*—  v.  Hill,  Deed  (11.616.) 

IV.  259 

v.  Ep.  London,  Trust  (I.  378.) 

I.  395 
Hillary  v.  Waller,  id.  (I.  402.) 

1.415 
Hilton  v.  King,  Devise       (III.  94.) 

VI.  82 

Hindson  (Doe,  Ex  dem.)  v.  Kersey, 

id.  (III.  70.)     VI.  61 


Names  of  Cases. 
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Vol.  Page 

Hint  v.  Dodd,  Deed  (II.  864,  865.) 

IV.  458,  459 

Hitchcock   v.    Sedgwick,    Mortgage 

(I.  689.)     II.  195 

Hitchens  v.  Hitchens,  Dower 

(I.  190.  213.  219.) 
I.  179.  184.  186 
Hitchins  v.  Basset,  Devise 

(III.  85.  87.)     VI.  75.  77 

*  Hobart  v.  Ld.  Stamford,  id. 

(III.  184.)     VI.  142 

*  Hobson  v.  Blackburn,  id. 

(III.  251.)     VI.  194 
Hoby's  Case,  Descent  III.  325 

Hoby  v.  Hoby,  Dower         (I.  203.) 

I.  171 
Hockley  v.  Mawbey,  Devise 

(IH.  326.)     VI.  257 
Hodges  v.  Drakeford,  Deed 

(II.  417.)     IV.  89 

* v.  Green,  Devise 

(III.  118.)     VI.  96.  103 
v.  Templer,  Estate  by  Stat- 
ute (I.  519,  520.)     II.  43,  44 
Hodgeson  v.  Bussey,  Deed 

(II.  707.)     IV.  328 

*  Hodgkins  v.  Robson,  Bents 

(II.  109.)  III.  297 
Hodgkinson  v.  Star,  Devise 

(III.  203.)  VI.  158 
Hodgkinsonne  v.  Whood,  id. 

(III.  137.)  VI.  109 
Hodgson  v.  Ambrose,  id. 

(in.  164.  166.  178.  350.) 
VI.  130.  132.  137.  278 
Hodle  v.  Healey,  Mortgage 

(I.  626,  627.)     II.  118 
Hodsden  v.  Lloyd,  Devise 

(III.  110.)  VI.  92 
Hodson  v.  Sharpe,  Deed  IV.  461 
Hoe  v.  Gerils,  Devise      (III,  455.) 

VI.  367 


Vol.  Page 

*  Hogan  v.  Jackson,  Devise 

(III.  233.  281.)     VI.   179. 
220 
Holbrook   v.    Sharpey,  Deed 

IV.  461 
Holcroft's  Case,  Remainder  (1. 728.) 

II.  226 

,  Deed         (II.  824.) 

IV.  427 
Holcroft  v.  Heal,  Franchise  (II.  62.) 

III.  264 
Holder  v.  Taylor,  Deed    (II.  745.) 

IV.  368 
Holdernesse  v.  Carmarthen,  Estate 

Tail  (I.  83.)     I.  73 
* ,  Rents 

(II.  101.)     III.  292 
Holdfast  v.  Dowsing,  Devise 

(III.  70.)     VI.  61 

v.  Martin,  id.      (III.  275.) 

VI.  215 
Holford  v.  Hatch,  Deed     (II.  758.) 

IV.  374 
Holland's  Case,  Private  Act, 

(II.  875.)     V.  2 
Holland  v.  Bonis,  Deed     (II.  436.) 

IV.  99 

v.  Fisher,  King's  Grant 

(II.  925.)     V.  61 
Hollingshead  v.  Hollingshead,  Deed 
(II.  313.)     IV.  16 
Hollinshead  v.  Walton,  Common 

(II.  5.)     III.  66 
Hollis  v.  Carr,  Deed  (II.  745.) 

IV.  368 

*  Holman,  Ex  parte,  Trust  (I.  422.) 

I.  444 
Holman  v.  Exton,  Estate  for  Life 

(I.  105.)     I.  102 
Holmes  v.  Buckley,  Deed 

(II.  755.  757.) 
IV.  372,  373 
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Names  of  Cases. 


Vol.  Page 

Holmes  v.  Coghill,  Deed    (II.  574) 

.   IV.  231 

,  Devise 

(III.  150.)     VI.  120 

v.  Meynel,  id.     (III.  420.) 

VI.  343 

v.  Sellers,  Deed     (II.  369.) 

IV.  51 
Holroyd  v.  Breare,  Tenures  I.  33 
Holt  v.  Burleigh,  Deed      (II.  479.) 

IV.  136 

v.  Holt,  id.        (II.  496.  568.) 

IV.  156.  225 

* v.  Sambach,  Merger  (III.  572.) 

VI.  474 

*  Holtpzaffell  v.  Baker,  Rents 

(II.  113.)     III.  300 
Hone  v.  Medcraft,  Devise  (in.  140.) 

VI.  112 
Honeycomb  v.  Waldron,  Deed 

(II.  852.)     IV.  449 

Honor  v.  Honor,  id.  (H.  695.) 

IV.  317.  324 

Hooker  v.  Hooker,  Dower  (1. 188.) 

I.  163 

,  Remainder 

(I.  781.)     II.  274 

* ,  Merger 

(HI.  570.  581.)    VI.  473.  484 

*  Hooper,  Ex  parte,  Mortgage 

(I.  555.)     II.  69 

* v.    Goodwin,  Devise 

(III.  74.  77.)     VI.  64.  67 

* v.  Ramsbottom,  Deed 

(II.  340.)     IV.  30 
Hope  d.  Brown  v.  Taylor,  Devise 

(III.  236.  308.)     VI.  177. 

243 

Hopewell  v.  Ackland,iU  (III.  281.) 

VI.  220 

Hopkins  v.  Hopkins,  Trust  (I.  354.) 

I.  382 


VoUPage 
Hopkins  v.  Hopkins,  Remainder 
(I.  753.)     II.  247 

* ,  Prescription 

(II.  270.)     III.  461.  464 

,  Devise 

(in.  513.  516.  518.  539.) 
VI.  419.  422,  423.  443 

* v.  Myall,  Power      (II.  533.) 

IV.  193 
Hore  v.  Dix,  Deed  (II.  449.)* 

IV.  110 

Home  v.  Barton,  Devise    (IH.  419. 

450.)     VI.  343.  364 

*  Horner  v.  Swann,  Deed  (II.  581.) 

IV.  237 

*  Horridge  v.  Ferguson,  Devise 

(III.  190.)     VI,  147 

*  Horsfall,  (in  re,)  id.      (III.  261.) 

VI.  204 
Horton  v.  Whittaker,  Remainder 

(I.  7-25.)     II.  222 

*  Horwood   v.  West.  Devise 

(III.  209.)     VI.  162 

Hoskins  v.  Featherstone,  Estate  for 

Life  (I.  144.)     I.  132 

v.  Robins,  Common  (II.  13.) 

III.  74 

*  Hougham  v.  Sandys,  Power  of  Sale 

(II.  541.)     IV.  198 

*  Houghton  v.  Tate,  Deed  (II.  465.) 

IV.  125 

Hovenden  v.  Annesley,  Prescription 

(n.  268.   270.)      III.  459. 

465 

How  v.  Whitfield,  Deed     (II.  555.) 

IV.  212 
Howard's  Case,  Offices         (II.  53.) 

III.  116 

* v.  Ducane,  Power  of  Sale 

(II.  519.)     IV.  179 

v.  Harris,  Mortgage  (I.  557. 

612.)     II.  70.  105 


Names  of  Cases. 
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Vol.  Page 

Howard  v.  Hooker,  Deed  (II.  803.) 

IV.  413 

* v.  Duke  of  Norfolk,  Estate 

for  Years  (I.  267.) 

1.235 

v.  Wood,  Offices      (II.  43.) 

III.  100 
Howe  v.  Howe,  Trust  I.  398 
Howell  v.  Howell,  Deed    (II.  698.) 

IV.  320 
* v.  King,  Ways          (II.  32.) 

III.  88 
v.  Price,  Mortgage    (I.  627. 

633.)     II.  118.  124 

v.  Richards,  Deed  (H.  770.) 

IV.  383 
Howes  v.  Brushfield,  id.     (II.  775.) 

IV.  387 
Howton  v.  Frearson,  Ways  (II.  31.) 

III.  87 
Hudson's  Case,  Deed         (II.  798.) 

IV.  409 

*  Hudson  v.  Revett,  id.       (II.  326. 

797.)     IV.  25.  408 
Huggins  v.  Bambridge,  Offices 

(I.  48.)     III.  110 

*  Hughes  v.  Dillon,  Devise 

(III.  440.)     VI.  359 

* v.  Doulben,  Estate  in  Fee 

(I.  66.)     I.  58 

. v.  Robotham,  Deed 

(II.  416.)     IV.  87 

* ,  Merger 

(III.  574.)     VI.  476 
Huguenin  v.  Baseley,  Deed 

(II.  801.)     IV.  411 
Hulme  v.  Heygate,  Devise 

(III.  149.)     VI.  119 
Humberstone  v.  Humberstone,  id. 
(III.  195.   538.  544.) 
VI.  151.  442.  449 

VOL.    III.  56 


Vol.  Page 
Hummerston's  Case,  Use      (I.  326. 
344.)     I.  358.  375 
Hungerford  v.  Clay,  Mortgage 

(I.  583.)     II.  86 
Hunt  v.  Bourne,  Prescription 

(II.  254.)     III.  447 

v.  Coles,  Trust  (I.  399.) 

I.  413 

,  Estate  by  Statute,  §c. 

(I.  530.)     II.  53 

v.  Hunt,  Condition     (I.  504.) 

11.32 

*  Huntingdon  v.  Greenville,  Estate 

by   Statute,  $c.        (I.   539.) 
II.  63 

v.  Huntingdon,  Trust 

(I.  408.)     I.  420 
,  Mort- 
gage (I.  649.)     II.  143 

*  Huntley's  Case,  Devise  (III.  405.) 

VI.  330 
Hurd  v.  Fletcher,  Deed     (n.  774.) 

IV.  387 
Hurst  v.  Winchelsea,  Devise 

(III.  156.)     VI:  124 
Hussey's  Case,  Deed  (II.  460.) 

IV.  119 

,  Devise     (III.  118.) 

VI.  96 
* ,  Merger  482 

*  Hussey  v.  Grills,  Devise      VI.  69 
Hutchins  v.  Lee,  Trust       (I.  384.) 

I.  403 
Hutton  v.  Simpson,  Devise 

(III.  163.)     VI.  129 
Huxstep  v.  Brooman,  id.  (III.  230.) 

VI.  176 

Huyt  v.  Cogan,  Estate  by  Statute, 

$c.  (I.  523.)     II.  48 

Hyde  v.  Hyde,  Devise  (III.  74.  98.) 

VI.  64.  79,  80.  83 


662 


Names  of  Cases. 


Vol.  Page 

Hyde  v.  Skinner,  Deed    (H.  784. 

787.)     IV.  396.  398 


I. 


Ibbetson  v.  Beckwith,  Devise 

OIL  271.  275.  288.) 
VI.  212.  215.  226 
Ibbotson  v.  Ehodes,  Mortgage 

(I.  679.)     II.  169 
Idle  v.  Cook,  Deed  (II.  662.) 

IV.  282 

,  Alienation  by  Custom 

V.  466 

Iggulden  v.  May,  Deed       (H  787. 

789.)     IV.  398.  401 

Ilchester  (Lord,)  Ex  parte,  Devise 

(III.  107.  116.)     VI.  90.  95 

Ilderton  v.  Ilderton,  Dower  (1. 175.) 

1.155 
Inchley  v.  Robinson,  Devise 

(HI.  241.)     VI.  185 
Incledon  v.  Northcote,  Dower 

(I.  215.)  I.  180 
Ingersoll  v.  Sargent  (I.  29.)  I.  22. 
*Ingleby  v.  Swift,  Deed    (H.  427.) 

IV.  94 
Ingram's  Case,  Offices  IH.  110 
Ingram  v.  Gibson,  Mortgage 

(I.  670.)     II.  159 

v.  Ingram,  Deed    (II.  554.) 

IV.  211 
Innes   v.  Jackson,   Mortgage 

II.  148 
Ireland  v.  Rittle,  Joint  Tenancy 

(I.  858.)     II.  390 
Ireson  v.  Denn,  Mortgage    (I.  619.) 

II.  112 
Iseham  v.  Morrice,  Deed  (II.  612.) 

IV.  256 

Ives  v.  Legge,  Remainder    (I.  712. 

721.)     n.  218 


Vol.  Page 
*  Ivie  v.  Ivie,  Estate  for  Life 

(I.  112.)     I.  108 
Ivy  v.  Gilbert  Deed  (II.  479.) 

IV.  137 


J. 


Jackson  v.  Cator,  Estate  for  Life 
(I.  121.)     I.  116 

v.  Hurlock,  Devise 

(III.  109.)     VI.  91 

* v.  Innes,  Mortgage 

(I.  652.)     II.  148 

v.  Jackson,  Jointure 

(I.  238.)     I.  205  , 

* ,  Deed  (II.  365.) 

IV.  48.  412 
James,  Ex  parte,  id.  (II.  801.) 

II.  412 

,  v.  Dean,  Trust        (I.  379.) 

1.397 

,  Devise     (III.  141.) 

VI.  113 


Jason  v.  Eyres,  (2  Cha.  Ca.  33.) 

Mortgage  (I.  556.)     II.  69 
*  Jeanes  v.  Wilkins,  Estate  by  Stat- 
ute, fyc.  (I.  529.)     H  52 
Jebb  v.  Abbot,  Trust         (I.  437.) 

I.  452 
Jefferson  v.  Ep.  Durham,  Estate  for 
Life  (I.  143.)     I.  131 
Jeffery  v.  Honeywood,  Devise 

(III.  345.)     VI.  273 

Jeffery  at  Hay's  Case,  Prescription 

(II.  225.)     III.  423 

Jemmott  v.  Cooley,  Rents    (II.  93.) 

III.  286 
Jenison  v.  Lexington,  id.     (II.  82.) 

III.  279 
Jenkins  v.  Church,  Deed  (II.  395.) 

IV.  70 


Names  of  Cases. 
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Vol.  Page 
*  Jenkins  v.  Jenkins,  Devise  VI.  227 

v.  Kemis,  Deed     (II.  579.) 

IV.  235 

* v.  Kemishe,  id.     (II.  842.) 

IV.  442,  443 

v.  Keymes,  Estate  Tail 

(I.  34.)     I.  84 

v.  Keymis,  Deed  (II.  830.) 

IV.  432 

v.  Pritchard,  Descent 

(II.  187.)     III.  379 

v.  Young,  Use         (I.  323.) 

I.  354 
Jenner  v.  Morgan,  Rents  (II.  120.) 

III.  306 
v.  Tracy,  Mortgage 

(I.    624.)     II.  115 
Jennings  v.  Moore,  Deed  (II.  861.) 

IV.  455 
v.  Ward,  Mortgage 

(I.  558.)     II.  71 
Jenour  v.  Jenour,  Devise 

(III.  417.)     VI.  340 
Jerman  v.  Orchard,  Deed  (II.  624.) 

IV.  264 
Jermin  v.  Arscott,  Condition 

(I.  469.)     II.  4 

,  Remainder 

(I.  736.)     II.  232 
Jerrard  v.  Saunders,  Trust 

(I.  414.)     I.  426 
Jervis  v.  Bruton,  Estate  Tail 

(I.  85.)     I.  75 

,  Condition 

(I.  473.)     II.  6 

v.  Tayleur,  Estate  Tail 

(I.  98.)     I.  89 
Jervoise  v.  Duke  of  Northumber- 
land, Devise  (III.  200.  361.) 
VI.  156.  288 
Jesser  v.  Gifford,  Reversion 

(I.  820.)     n.  337 


Vol.  Page 
Jesson  v.  Wright,  Devise 

(III.  381.)     VI.  306 
Jesus  College  v.  Bloom,  Estate  for 
Tears  (I.  261.)     I.  231 
Jew  v.  Thirkwell,  Rents 

(II.  119.)     III.  305 

*  Jezeph  v.  Ingram,  Deed 

(II.  841.)     IV.  442 
Jobson's  Case,  Devise  VI.  171 

*  Johnson  v.  Baker,  Deed 

(II.  339.)     III.  29. 

v.  Cotton,  id.     (II.  470.) 

IV.  129 

v.  Johnson,  id.  (II.  778.) 

IV.  390 

* ,  Devise 

(HI.  56.  137.)     VI.  51.  110 

v.  Kerman,  id. 

(III.  273.)     VI.  213 

v.  Legard,  Deed 

(II.  829.  843.)     IV.  431.  443 

v.  Nott,  id.        (II.  780.) 

IV.  392 

v.  Wilson,  id.    (II.  751.) 

IV.  371 

*  Johnston  v.  Swann,  Mortmain 

(III.  22.)"  VI.  16 
Jolland  v.  Stainbridge,  Deed 

(II.  865.)     IV.  459 
Jones  v.  Bew,  Offices  III.  98 

v.  Clark,  Deed         (II.  384.) 

IV.  61 
(II.  42.) 
III.  99 
(II.  537.) 
IV.  196 
v.  Collier,  Dower        (I.  218, 
.    219.)     I.  185,  186 
v.  Hill,  Estate  for  Life 

(I.  144.)     I.  132 

v.  Jones,  Rents  (II.  91.) 

III.  285 


v.  Clerk,  Offices 
v.  Clough,  Deed 
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Names  of  Cases. 


Vol.  Page 
Jones  v.  Lake,  Devise     •(III.  63.) 

VI.  56 

v.  Langhton,  Deed  (II.  695.) 

IV.  316 

v.  Marsh,  id.  (II.  836.) 

IV.  437 

v.  Morgan,  Estate  Tail 

(I.  86.)     I.  75 

* ,  Trust      (I.  408.) 

1.420 

,  Devise  (III.  362. 

402.  477.  483.)     VI.  288. 
327.  385.  391 
* —  ,  Merger 


III.  597.)     VI.  498 

v.  Morley,  Deed      (II.  463.) 

IV.  121 

v.  Newman,  Devise 

(in.  200.)     VI.  155 

v.  Perry,  id.  (in.  38.) 

VI.  29. 
v.  Pugh,  Offices  (II.  41.) 

III.  98 
* v.  Kandall,  Devise  (III.  417.) 

VI.  431 

v.  Smith,  Mortgage 

(I.  619.)     II.  112 

v.  Turberville,  Prescription 

(H.  274.)     in.  469 

v.  Westcomb,  Devise 

(HI.  506.)     VI.  413 
Jordan  v.  Atwood,  Ways      (II.  34.) 

in.  90 

* v.  Holkham,  Estate  on  Con- 
dition (I.  489.)     n.  22 

v.  Savage,  Jointure 

(I.  224.  232.)     I.  190. 

194.  199 

Jory  v.  Cox,  Mortgage         (I.  656.) 

H.  151 
Jourdain  v.  "Wilson,  Deed  (II.  757.) 

IV.  373 


Vol.  Page 

*  Joy  v.  Joy,  Estate  for  Life 

(I.  112.)     I.  208 

*  Judd  v.  Pratt,  Devise        VI.  205 

K. 

Keech  v.  Hall,  Estate  at  Will 

(I.  278.)     I.  243 
,  Mortgage    (I.  576.) 

n.  82 

v.  Sandford,  Trust    (I.  379.) 

I    396 

*  Keeling  v.  Brown,  Devise 

(III.  436.)     VI.  356 

Keene  v.  Deardon,  Trust      (I.  364. 

402.)     I.  387.  415 

,  Prescription 

(II.  245.)     III.  437 

v.  Dickson,  Remainder 

(I.  722.)     II.  220 
Kelley  v.  Bellew,  Mortgage 

(I.  657.)     II.  152 
Kellow  v.  Rowden,  Sever sion 

(I.  825.)     II.  339 

,  Descent 

(II.  186,  187.)     III.  379,  380 

*  Kemp  v.  Kemp,  Deed      (H.  550. 

553.)     IV  207.  211 

v.  Westbrook,  Prescription 

(n.  256.)     ni.  449 
Kenebel  v.  Scrafton,  Devise 

(in.  109.)     VI.  37.  92 

*  Kennell  v.  Abbott,  id.     (III.  95.) 

VI.  82 
Kenrick  v.  Beauclerk,  Trust 

(I.  367.)     I.  389 
Kent  v.  Harpool,  Remainder 

(I.  781.)     II.  274 

* ,  Merger  (III.  581.) 

VI.  484 

* v.  Steward,  Remainder 

(I.  771.)     II.  265 


Names  of  Cases. 
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Vol.  Page 

*  Kentish  v.  Kentish,  Devise 

(ID.  440.)     VI.  359 
Kenworthy  v.  Bate,  Deed  (II.  549. 
552.)     IV.  206.  210 
Kenyon  v.  Sutton,  Devise 

(in.  138.)     VI.  110 
Kerrick  v.  Bransby,  id.   (III.  161.) 

VI.  128 
Kerry  v.  Derrick,  id.       (III.  230.) 

VI.  176 
Keymer  y.  Summers,  Ways 

(n.  35.)     HI.  91 
Kibbet  v.  Lee,  Deed  (D.  535.) 

IV.  194 

*  Kidney  v.  Cousmaker,  Devise 

(DX  437.)     VI.  356 
Kightley  v.  Kightley,  id. 

(m.  442.)     VI.  359 

Killick  v.  Flexney,  Trust     (I.  379. 

446.)     I.  397.  458 

Kilmurry  v.  Gery,  Deed    (n.  484.) 

IV.  142 
Kimpland  v.  Courtney,  Devise 

(DX  520.)     VI.  425 
Kinaston  v.  Clarke,  see  Kynaston  v. 
Clarke. 

*  Kinch  v.  Ward,  Devise  (HI.  355.) 

VI.  283 
Kingv.Ballett,  Trust  (1. 405.)  1.418 

v.  Boys,  Use  (I.  318.)    I.  350 

v.  Bromley,  Mortgage 

(I.  561.)     n.  73 

v.  Burcbill,  Deed      (D.  710.) 

IV.  332 

,  Devise  (DX  193. 

369.  373.  402.)     VI.  149. 
296.  299.  328 

v.  Cotterill,  Franchise 

(II.  63.)     m.  266 

v.  Denison,  Trust       (I.  378.) 

1.396 

56* 


Vol.  Page 
King  v.  Holland,  Trust       (I.  397.) 

1.412 

*  —  "(The)  v.  Ferrybridge,  Estate 

for  Life  I.  117 

(The)  v.  Hermitage,  Common 

(n.  22.)   ni.  82 

v.  King,  Mortgage      (I.  634.) 

II.  125 
,  Devise  VI.  41 


v.  Laindon,  Deed      (II.  609.) 

IV  255 
v.  Melling,  Devise     (HI.  182. 

373.)     VI.  141.  299 
* —  v.  Moody,  Merger      (DX  564, 

565.)     VI.  467,  468 
v.  Rumball,  Devise   OIL  308. 

413.)     VI.  242.  337 

v.  Scammonden,  Deed 

(II.  609.)    IV.  255 

*  —  v.  Shrives,  Devise   (DX  231.) 

VI.  177 

* v.  Taylor,  id.        (DX  417.) 

VI.  340 

* v.  Turner,    Copyhold    Heir 

(I.  291.)     36.  43 

* (The)  v.  Wilson,  Deed 

(II.  793.)     IV.  405 
Kingdon  v.  Bridges,  Trust  (I.  384.) 

I.  402 

*  Kinnoul  v.  Money,  Mortgage 

(I.  651.)     II.  147 
Kirby  v.  Sadgrove,  Common 

(n.  16.)     in.  76 
Kirk  v.  Clark,  Deed  (II.  836.) 

IV.  436 
Kirkham  v.  Smith,  Estate  Tail 

(I.  86.)     I.  75 

Trust   (I.  392.) 

I.  407 

1 ,  Mortgage 

(I.  655.)     II.  149 
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Names  of  Cases. 


Vol.  Page 

*  Kirkpatrick  v.  Capel,  Deed 

(II.  578.)     IV.  234 

* v.  Kirkpatrick,  Devise 

(III.  495.)     VI.  402 
Knapp  v.  Williams,  Mortmain 

(III.  23.)     VI.  16 
Knight's  Case,  Rents  (II.  78.) 

III.  277 

*  Knight  v.  Ellis,  Devise  (III.  501.) 

VI.  408 

v.  Mosely,  Estate  for  Life 

(I.  144.)     I.  131. 
Knollys  v.  Alcock,  Devise 

(III.  112.)     VI.  94 
Knotsford  v.  Gardiner,  id. 

(III.  245.)     VI.  189 
Knowles  v.  Spence,  Mortgage 

(I.  624.)     n.  115 

*  Kyne  v.  Moore,  Deed     (II.  810.) 

IV.  419 
Kyghly's  Case,  Mortgage     (I.  546.) 

II.  65 
Kynaston  v.  Clarke,  Reversion 

(I.  826.)     II.  340 

; ,  Deed  (II.  426.) 

IV.  93 


(III.  10.)     VI.  9 
-,  Merger  YI.  482 


Lacon  v.  Mertins,  Deed     (II.  354.) 

IV.  39 
Lacy  v.  Anderson,  Jointure 

(I.  228.)     I.  194 
Lade  v.  Holford,  Trust  (I.  401.  421. 
560.)     I.  415.  443 
,  Tenancy  in   Com- 
mon (I.  878.)     II.  407 


Vol.  Page 

Lade  v.  Holford,  Devise    (III.  195. 

530.  560.)    VI.  152.  435.  464 

Lake  v.  Craddock,   Joint   Tenancy 

(I.  839.)     II.  371 

v.  Delambert,  Trust  (I.  450.) 

1.460 

* v.  Thomas,  Mortgage 

(I.  630.)     II.  121 
Lamb  v.  Archer,  Devise  (III.  492.) 

VI.  400 
Lampet's  Case,  Deed         (II.  409.) 

IV.  81 

,  Devise       (III.  485. 

487.)     VI.  393.  395 
Lamplugh  v.  Lamplugh,  Trust 

(I.  373.  380.)     I.  392.  399 
*  Lancashire  v.  Doe,  Devise 

(III.  548.)     VI.  452 
Lancaster  v.  Thornton,  id. 

(III.  448.)     VI-  363 
Lance  v.  Norman,  Deed    (II.  802.) 

IV.  413 
Lane  v.  Hawkins,  Devise 

(III.  273.)     VI.  213 

v.  Pannel,  Remainder  (I.  761. 

778.)     II.  255,  256.  271 

v.  Lord  Stanhope,  Devise 

(III.  247,)     VI.  190 

* v.  Wilkins,  id.         (III.  120.) 

VI.  98 
Lanesborough  v.  Fox,  Deed 

(II.  725.)     IV.  349 
,  Devise 


(III.  183.  458.  474.  476.  479. 
481.)    VI.  142.  382.  385.  390 
,  Merger 


(III.  582.)     VI.  485 
Langford  v.  Pitt,  Devise      (III.  33. 
43.)     VI.  24.  33 
*  Langham  v.  Nenny,  Deed 

(II.  541.)     IV.  200 


Names  of  Cases 
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Vol.  Page 
Langley  v.  Baldwin,  Devise 

(III.  182.  310.)    VI.  141.  244 

v.  Sneyd,  Descent 

(II.  160.)     III.  339. 

Langton  and ,  Trust    (I.  409.) 

I.  422 

*  Lanoy  v.  Athol,  Mortgage 

(I.  633.)     II.  124 
Landsdown's  Case,  Devise 

(III.  143.)     VI.  114 

*  Lansdowne,  Mar.  v.  Dow.  March. 

of,  Estate  for  Life  (1. 130.)  1. 121 
Large's  Case,  Remainder    (I.  706.) 

II.  204 
Larkins  v.  Larkins,  Devise 

(in.  101.)     VI.  87 

*  Lashbrook  v.  Cock,  id.  (III.  413.) 

VI.  337 

Lassells  v.  Lord  Cornwallis,    Deed 

(LL  574.)     IV.  231 

Latham  v.  Attwood,  Estate  for  Life 

(I.  110.)     I.  106 

*  Latimer  v.  Batson,  Deed 

(II.  841.)     IV.  442 
Laughter's  Case,  Condition 

(I.  496.)     II.  27 
Lavender  v.  Blackstone,  Deed 

(II.  830.)     IV.  432 
Law  v.  Law,  Offices  (11.48.)  III.  110 

v.  Lincoln  (Ep.)  Devise 

(III.  34.)     VI.  26 
Lawley  v.  Lawley,  Prescription 

III.  464,  465 

Lawrence  v.  Lawrence  or  Dowell, 

Dower,  I.  214.  219.     I.  179, 

180,  181.  184.  186 

v.  Maggs,  Deed 

(II.  492.)     IV.  148 

v.  "Wallis,  id.    (II.  537.) 

IV.  196 
Lawson  v.  Hudson,  Mortgage 

(I.  645.)     II.  140 


Vol.  Page 

Lawton  v.  Ward,  Ways       (II.  32.) 

III.  88 

*  Layfield  v.  Cowper,  Estate  for  Life 

(I.  122.)     I.  117 
Laying  v.  Payne,  Offices     (II.  48.) 

III.  110 

Leach  v.  Dean,  Deed  (II.  825.  833.) 

IV.  427.  434 

Leake  v.  Randall,  Dower    (I.  215.) 

I.  181 

*  Lechmere's  (Lord)  Case,  Jointure 

(I.  224.)     I.  191 

*  Lee's  Case,  Estate  for  Tears 

(I.  271.)     I.  239 

* ,  Merger        (III.  577.) 

VI.  479 

* ,  (Sir  R),  Deed 

(II.  542.)     IV.  201 
Lee   v.  Alston,  Estate  for  Life 

(I.  138.)     I.  127. 

v.  ArnoldJ  Rents  (II.  78.) 

III.  27 

v.  Browne,  King's  Grant 

(II.  918.)     V.  55 

* v.  Lee,  Merger       (III.  582.) 

VI.  485 

■ v.  Libb,  Devise         (III.  64.) 

VI.  57 

v.  Norris,  Prescription 

(II.  264.)     in.  457 

v.  Stephens,  Devise  (III.  287.) 

VI.  225 

v.  Vernon,  Trust         (I.  379.) 

I.  397 
Leech  v.  Leech,  Deed        (11.826.) 

IV.  428 
■■—  v.  Trollop,  Estate  for  Life 

(I.  112.)     I.  108 

* ,  Jointure  (I.  240.) 

I.  206 

*  Leeds  v.  Munday,  Devise 

(III.  261.)     VI.  206 
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Names  of  Cases. 


Vol.  Page 

*  Lees  v.  Nuttall,  Trust       (I.  449.) 

I.  460 

v.  Summersgill,  Devise 

(III.  69.)     VI.  61 
Legal  v.  Miller,  Deed        (II.  359.) 

IV.  44 

Legate  v.  Sewell,  Devise  (III.  354. 

374.)     VI.  281.  300 

Legg  v.  Goldwire,  Deed    (II.  703.) 

IV.  325 
Legh  v.  Earl  of  Warrington, 

Devise    (III.  436.) 

VI.  355 

Leicester's  Case,  Deed       (II.  541.) 

IV.  200 

*  Leife  v.  Saltingstone,  id. 

(II.  551.)     IV.  208 

Leigh  v.  Brace,  id.     (II.  613.  662.) 

IV.  257.  282 

v.  Leigh,  Devise     (III.  224.) 

VI.  173 
Leighton  v.  Theed,  Estate  at   Will 
(I.  281.)     I.  245 
Le  Maitre  v.  Bannister,  Devise 

(III.  206.)     VI.  160 
Leman  v.  Newnham,  Mortgage 

(I.  640.)     II.  136 

* v.  Whitley,  Trust    (I.  368.) 

I.  390 
Le  Mayne  v.  Stanley,  Devise 

(HI.  52.  55.)     VI.  48.  50 

Lemon  v.  Lemon,  Dower      (I.  215. 

219.)     I.  180.  184.  186 

*  Lempster  (Lord)  v.  Lord  Pomfret, 

Estate  for  Life  (I.  112.) 
I.  107,  108 
Le  Neve  v.  Le  Neve,  Mortgage 

(I.  688.)     II.  195 

,  Deed 

(II.  860.)     IV.  454 

*  Leonard  v.  Baker,  id.     (II.  841.) 

IV.  442 


Vol.  Page 

*  Leonard  v.  Earl  of  Sussex,  Devise 

(IH.  381.  385.  391.) 
VI.  307.  311.  316 
Lesquire  v.  Lesquire,  Dower 

(I.  217.)     I.  181 
Leventhorpe  v.  Ashby,  Estate  for 
Years  (I.  268.)     I.  235 
Levin  v.  Weatherall,  Deed 

(H.  678.)     IV.  301 
Lewellin  v.  Mackworth,  Prescrip- 
tion, (II.  268.)     III.  460 
Lewen  v.  Cox,  Devise      (III.  412.) 

VI.  336 

v.  Mody,  Deed      (II.  624.) 

IV.  264 
Lewis  v.  Freke,  id.  (II.  479.) 

IV.  137 

* v.  Lewellyn,  id.      (II.  541.) 

IV.  200 

. —  v.  Nangle,  Mortgage  (I.  651.) 

II.  146 

v.  Pead,  Deed         (II.  802.) 

IV.  412 

v.  Waters,  Devise  (III.  303.) 

VI.  239 

Lichden  v.  Winsmore,   Estate  for 

Tears,  (I.  270,  271.) 

I.  238,  239 

* ,  Merger 

(III.  578.)     VI.  480 

*  Lilly  v.  Taylor,  Devise  (III.  369.) 

VI.  295 

Limax  v. ,  Jointure      I.  206 

Lincoln's  (Lord)  Case,  Devise 

(HI.  117.)     VI.  95 

Lincoln  College  v.  Newcastle,  Deed 

(II.  615.)     IV.  259 

v.  Eolle,  Mortgage 

(I.  606.)  H.  101 
Lindopp  v.  Eborall,  Devise  VI.  205 
Litton  v.  Lady  Falkland,  id. 

(HI.  143.)     VI.  114 


Names  of  Gases. 
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Vol.  Page 
*Livesay  v.  Harding,  Devise 

(ILL  421.)     VI.  344 
*Livett  v.  Wilson,  Ways      (II.  28.) 

III.  87 
Lloyd  v.  Baldwin,  Trust     (I.  435.) 

1.450 


v.  Brooking,  Remainder 


(I.  749.  776.)     II.  245.  271 

v.  Carew,  id.  (I.  772.)  H.  265. 

281 

,  Deed  (II.  723.) 

IV.  345 

* v.  Crispe,  Estate  on  Condition 

(I.  476.)     II.  9 


v.  Eead,  Trust  (I.  383.) 

1.401 

v.  Lord  Say  and  Sele,  Deed 

(II.  600.)     IV.  247 

v.  Spillet,  Trust  (I.  376.) 

1.394 

v.  Thursby,  Mortgage  (I.  633.) 

II.  124 
Loddington  v.  Kime.    See  Ludding- 

ton  v.  Kime. 
Lomax  v.  Holmden,  Devise 

(HI.  219.  221.)     VI.  169,  170 

,  Jointure 

(I.  240.)     I.  206 

London  (City  of)  v.  Mitford,  Deed 

(II.  790.)     IV.  401 

(Ep.)  v.  Webb,  Estate  for 

Tears     (I.  262.)     I.  233 
Londonderry  v.  Wayne,  Deed 

IV  154 

Long  v.  Blackall,  Devise   (III.  461. 

493.  530.  534.  540.  548.  550. 

554.)      VI.  372.  400.  435. 

439.  445.  452.  454.  458 

v.  Dennis,  Condition  (I.  485.) 

H.  20 

v.  Long,  Deed  (II.  549.) 

IV.  206 


Vol.  Page 
*Long  v.  Eankin,  Power  (II.  578.) 

IV.  235 
Longchamp  v.  Fish,  Devise 

(III.  57.)     VI.  51 
Longdon  v.  Simson,  id.    (III.  559.) 

VI.  436 
Longford  v.  Eyre,  id.         (III.  60.) 

VI..  53 
Longhead  v.  Phelps,  id.  VI.  382 
*Longmore  v.  Broom,  id.  (III.  191.) 

VI.  148 
Longville's  Case,  Dower      (I.  203.) 

I.  171 

Lougher  v.  Williams,  Deed  (II.  756. 

759.)     IV.  372.  375 

*Lovat  v.  Lord  Eanelagh,  Estate  on 

Condition      (I.  503,  504.) 

II.  31,  32. 

Love  v.  Wyndham,  Devise  (III.  488. 

495.  500.  538.  543.)     VI.  396. 

403.  407.  442.  448 

Loveacres  v.  Blight,  id.     (III.  266. 

272.)     VI.  208,  209 

*Lovel's  (Lord)  Case,  King's  Chant 

(II.  916.  924.)     V.  53.  61 

Lovel  v.  Lancaster,  Mortgage 

(I.  635.)     II.  126 
*Lovell's  (Sir  S.)  Case,^.  (I.  612.) 

II.  106 
Lovie's  Case,  Estate  for  Years 

(I.  268.)     I.  235 

,  Remainder      (I.  811.) 

II.  326 

,  Deed  (II.  491.) 

IV.  148 
Low  v.  Burron,  Estate  for  Life 

(I.  104.)     I.  103 

,  Deed         (II.  703.) 

IV  325 

,  Devise     (III.  362.) 

VI.  290 
Lowe's  Case,  Tenures  (I.  28.)  I.  21 


670 


Names  of  Cases. 


Vol.  Page 

Lowe  v.  Davies,  Devise     (III.  343. 

366.)     VI.  272.  292,  293 

* v.  Govett,  King's  Chant 

(II.  921.)     V.  57 
Lowther  v.  Cavendish,  Devise 

(III.  243.)     VI.  187 
Lowthian  v.  Hasel,  Mortgage 

(I.  618.)     II.  111.  174 
Lowton  v.  Lowton,  Estate  Tail 

I.  97 
Loyd  v.  Griffith,  Deed         (II.  773. 
776.)     IV.  385.  388 
Lucy  v.  Levingston,  Private  Act 

(II.  882.)     V.  8 
Luddington  v.  Kime,  Remainder 

(I.  719,  720.  722.  812.) 
II.  217.  220.  328 

,  Devise 

(III.  219.  371.  373.  547.) 

VI.  169.  297.  299.  451 

*Lufkin  v.  Nunn,  Deed     (II.  378.) 

IV.  58 
Lush  v.  Wilkinson,  id.       (II.  824.) 

IV.  427 
Lusher  v.  Banbong,  id.     (II.  470.) 

IV  128 
*Lushington  v.  Bolderow,  Devise 

(HI.  90.)     VI.  80 

* v.  Sewell,  id.  (HI.  419.) 

VI.  343 
Luther  v.  Kirby,  id.         (III.  135.) 

VI.  107 
Luttrell's  Case,  Prescription 

(II.  232.)     III.  428 
Luttrell  v.  Olmius,  Estate  Tail 

(I.  94.)     -I.  84 
Lutwich  v.  Mitton,  Deed   (II.  454.) 

IV.  114 

,  Devise  (III.  118.) 

VI.  96 

v.  Winford,  Trust   (I.  438.) 

1.452 


Vol.  Page 
Lyddall  v.  Weston,  Estate  in  Fee 
(I.  63.)     I.  55 

,  Trust  (I.  403.) 

1.416 
Lyster  v.  Dolland,  Mortgage 

(I.  610.)     H.  104 
Lytton  v.  Lytton,  Devise  (III.  481.) 

VI.  390 

M. 

*Maberly  v.  Strode,  Devise 

(HI.  191.  417.)    VI.  148.  340 
*Macey  v.  Shurmer,  Deed  (II.  552.) 

IV.  210 
Machell  v.  Clarke,  Estate  Tail 

(I.  93.)     I.  81 
*Macher  v.  Foundling  Hospital,  Es- 
tate on  Condition     (I.  477. 
504.)     II.  9.  32 
Mackenzie  v.  Lord  Powis,  Prescrip- 
tion    (II.  274.)     IH.  468 

v.  Stuart,  Private  Act 

(II.  895.)     V.  23 

*Mackreth   v.   Symmons,  Mortgage 

(I.  686.)     II.  191 

Macnamara  v.  Jones,  Devise  VI.  41 

* v.  Lord  Whitworth,  id. 

(III.  372.)     VI.  298 
Macqueen  v.  Farquhar,  Deed 

(II.  519.  532.)     IV.  179.  192 
Maddon  v.  White,  Estate  at   Will 

(I.  286.)     I.  247 
Magdalen    College,    Case   of,   Pre- 
scription    (II.  262.)     III.  454 
Magennis  v.  M'Cullogh,  Deed 

(II.  414.)     IV.  85 
Main  v.  Melbourn,  id.        (II.  355.) 

IV.  40 
Mainwaring  v.  Baxter,  id. 

(II.  709.)     IV.  330 
*Makepiece  v.  Fletcher,  id. 

(II.  659.)     IV.  279 


Names  of  Cases. 
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Vol.  Page 

*Malim  v.  Keighley,  Deed  (II.  550.) 

IV.  207 

* ,  Devise 

(III.  208.)     VI.  162 
Mallery  v.  Jennings,  Deed  (II.  442.) 

IV.  104 
Mandevile's  Case,  id.        (II.  665.) 

IV.  284 

,  Devise 

(III.  401.)     VI.  326 
Manlove  v.  Ball,  Mortgage  (I.  584.) 

II.  87 
Manning's  Case,  Devise 

(III.  485.  487.)    VI.  393, 
394,  395 

,  Dower     (1. 178.) 

I.  157 
Mansfield  v.  Dugard,  Remainder 

(I.  729.)     II.  227 

,  Devise 

(III.  345.)      VI.  274 
Mansell  v.  Mansell,  Trust  (I.  434.) 

I.  450 

,  Remainder 

(I.  795.  803.)     II.  286.  296. 

307.  310.  312 

Manser's  Case,  Deed         (H.  328.) 

IV.  26 
*Maples  v.  Brown,  Power  of  Sale 

(II.  541.)     IV.  198 
Margrave  v.  Le  Hooke,  Mortgage 

(I.  618.)     II.  Ill 
Markant  v.  Twisden,  Devise 

(III.  236.)     VI.  181 
Marks  v.  Marks,    Condition 

(I.  492.)     II.  25 

♦Marlborough's  (D.  of)  Case,  Deed 

(H.  710.)     IV.  332 

* v.  Godolphin,  id. 

(II.  575.)     IV.  232 
Marsh  v.  Lee,  Trust  (I.  415.) 

1.427 


Vol.  Pago 

Marsh  v.  Lee,  Mortgage     (I.  686.) 

II.  189 
*Marsh  v.  Marsh,  Devise  (III.  224.) 

VI.  172 

Marshall  v.  Frank,  Deed     (II.  437. 

603.)     IV.  100.  249 

v.  Holloway,  Devise 

(III. '560.)     VI.  463 

v.  Hopkins,  id.    (III.  240.) 

VI.  184 
Marsham  v.  Hunter,   Common 

(H.  23.)     ni.  83 
*Mather  v.  Thomas,  Devise 

(III.  259.)     VI.  202 
*Martin  v.  Mowlin,  id.     (HL  259.) 

VI.  202 

,  Mortgage 

(I.  593.)     II.  91 

v.  Savage,  Devise  (III.  142.) 

VI.  114 

v.  Seamore,  Deed  (II.  833.) 

IV.  434 
v.  Knollys,  Tenancy  in  Com- 
mon    (I.  872.)     II.  401 
Marwood  v.  Darrel,  Trust  (I.  354.) 

1.382 
,  Devise 


(III.  220.)     VI.  170 

v.  Turner,  id.    (III.  119. 

139.)     VI.  96.  112 
Maryat  v.  Townly,  id.     (HI.  414.) 

VI.  338 
Mason  v.  Csesar,  Common   (II.  16.) 

III.  76 

v.  Chambers,  King's  Grant 

(II.  921.)     V.  57 

v.   Cheney,  Mortgage 

II.  133. 

v.  Day,  Descent      (II.  159.) 

ni.  338,  339 

v.  Limbury,  Devise 

(III.  205.)     VI.  160.  162 
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Names  of  Cases. 


■Vol.  Page 
Massenburg  v.  Ash,  Deed  (II.  714.) 

IV.  336 

: ,  Devise 

(in.  508.)     VI.  415 
Massey  v.  Sherman,  id. 

(III.  205.  207.)     VI.  160, 
161,  162 

*  Masters  v.  Masters,  id. 

(in.  50.  75.)     VI.  47.  64 

*  Mather  v.   Thomas,  id. 

(HI.  261.)     VI.  202.  204 
Mathews  v.  Temple,  Remainder 

(I.  768.)     II.  262 

* v.  Venables,  Revocation 

of  Devise  (III.  128.) 

VI.  105 

v.  Walwyn,  Mortgage 

(I.  591.)     II.  89 

* v.  L— e,  Deed    (II.  810.) 

IV.  419 

*  Maundrell  v.  Maundrell,  Dower 

(I.  213.)     I.  178 

,  Trust 

(I.  419.)     I.  439 

,  Merger 

(III.  588.)     VI.  490 
Maunsfield's  Case,  Jointure  (I.  235.) 

I.  201 
Maxwell  v.  Montacute,  Deed 

(II.  352.)     IV.  38 

* v.  Ward,  id.        (II.  791.) 

IV.  403 
May  v.  Hook,  Joint  Tenancy 

(I.  851.)     II.  380.  382 


Deed 


(II.  313.) 
IV.  16 
(II.  214.) 
III.  416 
(I.  207.) 
I.  174 
Mead  v.  Lenthall,  King's   Grant 

(II.  920.)     V.  57 


v.  Street,  Escheat 

*  Mayne's  Case,  Dower 


Vol.  Page 

Measure  v.  Gee,  Devise  .  (III.  347. 

351.  355.)    VI.  276.  279.  283 

*Meggison  v.  Moore,  id.      VI.  163 

*  Melle's  Case,  Jointure       (I.  229.) 

1.195 

Mellor  v.  Lees,  Mortgage    (I.  564.) 

II.  75 

*  Mendes  v.  Mendes,  Devise 
(III.  417.)     VI.  340 

*  Menvil's  Case,  Dower        (1.181. 
207.)     I.  159.  174 

Menzey  v.  Walker,  Deed  (II.  550.) 

IV.  207 

*  Meredith  v.  Heneage,  Devise 
(III.  209.)     VI.  163 

v.  Jones,  Use      (I.  324.) 

1.355 

v.  Leslie,  Remainder 

(I.  779.)     II.  273 
Meredyth  v.  Leslie,  Deed  (II.  686.) 

IV.  308 

Meres  v.  Ansell,  id.    (II.  608.  610.) 

IV.  253.  255 

Merest  v.  James,  Devise   (III.  321.) 

VI.  253 

* ,  Merger  VI.  482,  483 

Merry  v.  Eeeves,  Estate  on   Condi- 
tion (I.  486.)     II.  21 
Merson  v.  Blackmore,  Devise 

(III.  338.)     VI.  268 
Mertins  v.  Bennet,  Deed  (II.  806.) 

IV.  416 
Metham  v.  Devon,  Devise  (III.  21. 
215.)     VI.  15.  166 
Meure  v.  Meure,  id.         (III.  383.) 

VI.  309 
Meyrick  v.  Meyrick,  id.  (III.  239.) 

VI.  184 

v.  Whishaw,  Deed 

(II.  678.)     IV.  301 

Miall  v.  Brain,  Dower  (I.  218, 219.) 

I.  185,  186 


Names  of  Cases. 


673 


Vol.  Page 
Middlemore  v.  Goodale,  Deed 

(II.  768.)     IV.  381 
Middleton  v.  Spicer,  Escheat 

(II.  213.)     III.  415 

v.  "Welles,  Deed  (II.  801.) 

IV.  412 
Milbourn  v.  Milbourn,  Devise 

VI.  204 
Mildmay's  Case,  Remainder 

(I.  737.)     II.  233,  234 

,  Deed         (II.  518.) 

IV.  178 
Millard's  Case,  Trust  (1.434.)  1.449 

*  Miller  v.  Horton,  Estate  in  Fee 

(I.  66.)     I.  58 

* ,  Devise 

(III.  440.)     VI.  359 

v.  Seagrave,  id.  (III.  353.) 

VI.  280 

*  Milner  v.  Lord  Harewood,  Estate 

for  Life  (I.  116.)     I.  Ill 

* ,  Deed 

(II.  313.)     IV.  16 
Milward  v.  Thacher,  Offices  (II.  53.) 

in.  115 

*  Mines,  Case  of,  King's  Grant 

(II.  916.)     V.  53 
Minshull  v.  Minshull,  Devise 

(III.  197.)     VI.  154 
Mitton's  Case,  Offices  (II.  40.) 

in.  94 

*  Mocatta  v.  Lousada,  Deed 

(II.  553.)     IV.  211 

v.  Murgatroyd,  Mortgage 

(I.  679.)     II.  170 

*  Mogg  v.  Mogg,  Estate  for  Life 

(I.  105.)     I.  103 

* ,  Remainder 

(I.  768.)     II.  262 

* ,  Devise  (III.  380.) 

VI.  306 
vol.  in.  57 


Vol.  Page 
Mohun  v.  Mohun,  Devise  (III.  170.) 

VI.  134 

*  Mole  v.  Smith,  Dower      (1.212.) 

I.  177 

,  Trust         (I.  419.) 

I.  441 
Mollineux  v.  Powell,  Estate  for 

Years  (I.  261.)     I.  231 
Mondey  v.  Mondey,  Mortgage 

(I.  697.)     II.  199 

*  Moneypenny  v.  Bristow,  Devise 

(in.  143.  151.)   VI.  115.121 
Monk  v.  Cooper,  Rents      (II.  110.) 

III.  299 

*  Monkhouse  v.  Monkbouse,  Devise 

(HI.  190.)     VI.  147 
Montague  v.  Maxwell,  Jointure 

(I.  247.)     220 

* v.  Nucella,  Devise 

(III.  191.)     VI.  148 
Montfort  v.  Cadogan,  Trust 

(I.  443.)     I.  456 

,  Mortgage 

(I.  653.)     II.  149 

*  Montresor  v.  "Williams,  Prescrip- 

tion (II.  275.)     ni.  469 

*  Moody  v.  Garnon,  Rents 

(II.  120.)     III.  305 

v.  Moody,  Joint  Tenancy 

(I.  842.)     II.  375. 

v.  Walters,  Remainder 

(I.  807.)     II.  298 
Moone  v.  Heaseman,  Devise 

(III.  210.  283.)    VI.  163.  222 
Moor  v.  Onslow,  Joint  Tenancy 

(I.  856.)     II.  386- 

v.  Price,  Devise      (III.  283.). 

VI.  222 

v.  Savill,  Condition    (I.  469.)/ 

II.  5 

Moore  v.  Foley,  Deed         (II.  789,. 

790.)     IV.  400,  401 
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Names  of  Cases. 


Vol.  Page 
Moore  v.   Hart,  Deed       (II.  351.) 

IV.  37 

v.   Hawkins,  Devise 

(III.  37.)     VI.  27 

v.  Hussey,  Deed      (H.  483.) 

IV.  141 
* v.  Jennings,  id.        (II.  864.) 

IV.  458 
* v.  Mellor,  Devise    (III.  284.) 

VI.  223 

v.  Parker,  Remainder 

(I.  751.)  II.  246 

* ,  Deed       (II.  689.) 

IV.  310 
Moorehouse  v.  Wainhouse,  Remain- 
der (I.  815.)     II.  332 
More's  Case,  Condition      (I.  473.) 

II.  7 
Morecock  v.  Dickins,  Deed 

(II.  854.)     IV.  450 
*  Morgan,  Ex  parte,  Devise 

(III.  261.)     VI.  204 
* v.  Bissell,  Deed  (II.  377.) 


Vol.  Page 

*  Morse  v.   Lord  Ormonde,  Devise 

(III.  479.)     VI.  388 

v.  Eoyal, Trust  (1. 449.)  1. 459 

Mortimer  v.  West,  Devise  (III.  192.) 

VI.  149 
Moss  v.  Gallimore,  Mortgage 

(I.  580.)     II.  84 

*  Mounson  v.  West,  Merger 

(III.  589.)     VI.  491 
Mountford  v.  Catesby,  Deed 

(II.  764.)     IV.  378 

Mountjoy's  Case,  id.  (11.515.727.) 

IV.  175,  176.  351 

,  Devise     (III.  40.) 

VI.  31 
Moyse  v.  Giles,  Joint  Tenancy 

(I.  850.)     II.  380 

*  Muller  v.  Moss,  Deed      (n.  841.) 

IV.  442 
Mullet  v.  Halfpenny,  id.     (II.  352.) 

IV.  38 
Mullineux's  Case,  Devise  (III.  459.) 

VI.  370 


IV.  58    Mnmma  v.  Mumma,  Trust  (I.  380.) 


v.  Griffiths,  Devise 

(III.  235.)     VI.  239 

* y.  Morgan,  Trust  (I.  393.) 

1.409 

v.   Surman,  Devise 

(HI.  235.)     VI.  181 

v.  Tedcastle,  Deed 

(II.  643.)     IV.  267 
Morrett  v.  Paske,  Mortgage  (I.  617.) 
II.  108.  174 
*  Morris  v.  Barrett,  Devise 

(HI.  404.)     VI.  329 

v.  M'Cullock,  Offices 

(II.  50.)     III.  112 
- — —  v.  Ward,  Deed      (II.  684.) 

IV.  306 

,  Devise  (III.  355. 

401.)     VI.  282.  326 


I.  399,  400 

*  Mundy  v.  Mundy,  Dower 

(I.  204.)     I.  172 
Murray  v.  Harding,  Deed  (II.  799.) 

IV.  410 

* v.  E.  of  Stair,  id.  (II.  339.) 

IV.  29 

v.  Wise,  Devise  (III.  278.) 

VI.  218 

*  Murthwaite  v.  Jenkinson,  Devise 

(III.  380.)     VI.  306 
Mutton's  Case,  Remainder 

*(L  769.)     11.263 
Mytton  v.  Lutwich,  Deed  (II.  460.) 

IV.  119 
N. 

*  Nanfan  v.  Legh,  Deed    (II.  661.) 

IV.  281 


Names  of  Cases. 
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Vol.  Page 
Nanfan  v.  Legh,  Devise 

(HI.  296.)     VI.  232 

*  Nanny  v.  Edwards,  Mortgage 

(I.  699.)     II.  199 
Napper  v.  Sanders,  Remainder 

(I.  709.  718.  723.  747.) 

II.  206.  216.  221. 

243 

Nash  v.  Aston,  Deed         (II.  762.) 

IV.  378 

*  —  v.  Coates,  (3  B.  &  Adol.  839.) 

Trust  (I.  356.)     I.  383 

,  Devise     (III.  355.) 

VI.  282 

v.  Preston,  Mortgage 

(I.  547.)     II.  67 

*  Naylor  v.  Arnitt,  Lease  (II.  394.) 

IV.  69 
Neale  v.    Attorney-General,   Mort- 
gage (I.  658.)     II.  153 
Needier  v.  Ep.  Winchester,  Deed 

(II.  484.)     IV.  142 
Nelson's  Case,  Common       (II.  22.) 

III.  82 
Nervin  v.  Munns,  Deed     (II.  769.) 

IV.  382 

Nevell  v.  Nevell,  id.  (II.  659.  675.) 

IV.  279.  298 

v.  Hamerton,  Common 

(II.  18.)     III.  79 
Nevil  v.  Saunders,  Trust    (I.  362.) 

1.385 
NeviU's  Case,  Offices  (II.  53.) 

III.  115 

*  Newbold  v.  Roadknight,  Devise 

(III.  111.)     VI.  93 
Newcastle  v.  Lincoln,  Deed 

(II.  715.)     IV.  336 

(D.  of)  v.  Pelham,  Devise 

(III.  10.)     VI.  9 

v.  Vane,  Estate  for  Life 

(I.  135.)     1. 124 


Vol.  Page 

*  Newland  v.  Majoribanks,  Devise 

(III.  233.)     VI.  179 

* v.  Watkin,  Deed 

IV.  13. 

v.  Sheppard,  Devise 

(III.  267.)     VI.  209 
Newling  v.  Abbot,  Mortgage 

(I.  654.)     n.  149 
Newman  v.  Johnson,  Devise 

(ni.  444.)     VI.  361 

* v.  Nightingale,  id. 

,      (III.  191.)     VI.  148 
Newstead  v.  Series,  Deed 

(II.  843.)     IV.  443 

*  Newton  v.  Ayscough,  Devise 

(HI.  417.)     VI.  340 

* v.  Benet,  Mortgage 

(I.  610.)     H.  104 

v.  Barnardine,  Devise 

(III.  306.)     VI.  240 

v.  Reid,  Separate  Use 

Appx.  VII.  15 
Nicholls  v.  Butcher,  Devise 

(III.  277.)     VI.  205.  217 

v.  Howe,  Deed     (II.  812.) 

IV.  421 
Nichols  v.  Haywood,  id.    (II.  797.) 

IV.  408 

* v.  Maynard,  Mortgage 

(I.  656.)     II.  151 

*  Nicholson  v.  "Wordsworth,  Trust 

(I.  440.  449.)     I.  454.  460 

,  Deed 

(II.  793.)     IV.  405 
Nicolls  v.  Sheffield,  Remainder 

(I.  772.)     II.  226 
Nightingale  v.  Ferrers,  Use 

(1.349.)     1.378 

,  Deed 

(II.  469.)     IV.  128 
Nind  v.  Marshall,  id.         (II.  770.) 

IV.  383 
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Names  of  Cases. 


Noble  v.  King,  Deed 

*  Noel  v.  Hoy,  Devise 
v.  Jevon,  Trust 


Vol.  Page 
(II.  764.) 
IV.  379 
VI.  205 
(I.  431.) 
1.447 

* v.  Ward,  Estate  for  Life 

(I.  112.)     I.  108 

* v.  Weston,  Devise 

(HI.  439.)     VI.  358 
Nokes's  Case,    Deed  (II.  735.  749.) 
IV.  357.  370 
Norfolk's  (D.  of)  Case,  Trust 

(I.  413.)     I.  425 
,  Mortgage 

n.  179 

,  Deed 

(II.  583.)     IV.  339 

* ,  Private  Act 

(H.  894.)     V.  22 


-,  Devise 


(III.  487.  489.  531.  538.  543.) 

VI.  395.  397.  400,  401.  436. 

443.  448 

* ,  Merger 

(III.  591.)     VI.  493 
Norfolk  v.  Brown,  Trust     (I.  375.) 

1.394 

*  Norris  v.  Harrison,  Rents 

(II.  88.)     III.  284 

v.  Ellsworth,  Deed 

(H.  744.)     IV.  368 

,  v.  Trist,  id.  (II.  366.) 

IV.  49 
North  v.  Way,  Trust  (I.  392.)  I.  407 
Northampton's  (M.  of)  Case,  Deed 
(II.  509.)     IV.  167 

*  Northcote  v.  Duke,  Estate  on  Con- 

dition (I.  503.)     II.  31 
Northey  v.  Strange,  Devise 

(IH.  547.)     VI.  451 
Northumberland  (D.  of)  v.  Erring- 
ton,  Deed  (II.  751.)     IV.  371 


Vol.  Page 

*  Norton  v.  Frecker,  Use    (I.  321.) 

I.  353 
— — —  v.  Ladd,  Devise 

(HI.  281,  282.)     VI.  221 
Nottingham  v.  Gennings,  id. 

(III.  303.)     VI.  238 
Noys  v.  Mordaunt,  Dower       I.  184 

. ,  Mortgage 

(I.  592.)     II.  90 

-— ,  Devise  (III.  24. 

27.)     VI.  16.  19,  20 

O. 

*  Oakeley  v.  Smith,  Merger 

(III.  568.)     VI.  471 
Oakes  v.  Cooke,  Devise    (in.  291.) 

VI.  229 
Oates  v.  Brydon  id.         (III.  266.) 

VI.  209 

v.  Chalfont,  id.         (III.  482. 

501.)    VI.  391.  408 

v.  Cooke,  id.  (III.  291.) 

VI.  229 

v.  Frith,  Rents  (II.  19.) 

III.  278 

v.  Jackson,  Joint  Tenancy 

(I.  835.)     II.  368 

,  Devise 

(LEI.  404.)     VI.  329 
O'Brien  v.  O'Brien,  Estate  for  Life 
(I.  140.)     I.  129 
O'Callaghan  v.  Cooper,  Condition 

(I.  486.)     II.  21 
Ogle  v.  Cooke,  Devise      (III.  138.) 

VI.  110 

*  O'Keefe  v.  Jones,  id.     (III.  353.) 

VI.  281 

*  Oland's  Case,  Estate  for  Life 

(I.  109.)     I.  106 

,  Estate  at  Will 

(I.  279.)     I.  244 


Names  of  Cases. 
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Vol,  Page 

*  Oland  v.    Burdwick,   Estate  for 

Tears  (I.  265.)     I.  234 

*  Oliver  v.  Richardson,  (9  Ves.  222.) 

Dower  (I.  205.)     I.  173 
O'Neale  v.  Mead,  Mortgage 

(I.  642.)     H.  138 
Onions  v.  Tyrer,  Devise       (III.  93. 
98.  103.)     VI.  80.  84.  88 
Opey  v.  Thomasius,  Deed 

(II.  509.)     IV.  168 
Orby  v.  Mohun,  id.  (II.  514.) 

IV.  173 
Orde  v.  Heming,  Mortgage 

(I.  627.)     n.  118 

v.  Smith,  id.         (I.  556.  626. 

630.)     II.  69.  117.  122 
Orrell  v.  Maddox,  Prescription 

(H.  247.)     ni.  439.  443 
Osbaston  v.  Stanhope,  Reversion  - 

(I.  823.)     II.  338 
Osburn  v.  Churchman,  Deed 

(II.  438.  602.)     IV.  101.  249 

Osgood  v.  Strode,  id.  (II.  322. 

842.)    IV.  23.  442 

*  Osman  v.  Sheafe,  id.       (II.  602.) 

IV.  249 
Oswald  v.  Legh,  Prescription 

(H.  263:)     in.  456 
Otway  v.  Hudson,  Trust     (I.  396.) 

I.  411 

,  Devise        VT.  41 

Owen  v.  Morgan,  Joint  Tenancy 

(I.  842.)     II.  375 

v.  Smyth,  Deed       (II.  668.) 

IV.  286 
Oxenden  v.  Penerice,  Devise 

(III.  70.)     VI.  61 
Oxford    (University  of)   v.    Clifton 
Devise  (in.  304.) 
VI.  239 
(Earl  of)  v.  Rodney,  Mort- 
gage (I.  648.)     II.  T43 
57* 


Vol.  Page 
Oxon  (Ep.)  v.  Leighton,  Deed 

(II.  478.)     IV.  136 
Oxwick  v.  Brokett,  Mortgage 

II.  178. 
v.  Plumer,  id.         (I.  676.) 

H.  167. 

P. 

Packington   v.    Packington,   Estate 

for  Life  (I.  141.)     I.  129 

Pacey  v.  Knollis,  Devise  (III.  238.) 

VI.  183 
Padine  v.  Jane,  Rents        (II.  ]  09.) 

in.  298 
Page's  Case,  King's  Grant 

(II.  910.)     V.  46 
Page  v.  Hayward,  Devise 

(III.  458.)     VI.  369 
Paget's  Case,  Estate  for  Life 

(I.  128.)     I.  120 

,  Deed  (II.  439.) 

IV.  102 
Paget  v.  Paget,  id.  (II.  326.) 

IV.  25 

Pagett  v.  Gee,  Rents  (TL.  121.  123, 

124.)     III.  307,  308,  309 

*  Paice  v.  Canterbury,  (Archb.  of) 

Devise  (III.  329.)    VI.  259 

Paine's  Case,  Curtesy  (I.  162,  163. 

167.)     I.  146 

Palmer's  (Sir  T.)  Case,  Remainder 

(I.  746.)     n.  242 

*  Palmer  v.  Bate,  Offices     (II.  49.) 

ni.  in 

v.  Edwards,  Deed 

(n.  417.  759.)     IV.  88.  375 

v.  Neave,  id.      (II.  806.) 

IV.  416 

v.  Palmer,  Common 

(II.  14.  21.)     III.  74.  80 

v.  Schribb,  Devise 

(III.  204.)     VI.  159 


678 


Names  of  Cases. 


Vol.  Page 

*  Palmer  v.  Vaughan,  Offices 

(II.  49.)     III.  Ill 

v.  Young,  Trust  (I.  378.) 

I.  396 
Papillion  v.  Voice,  Estate  Tail 

(I.  86.)     I.  75 

* ,  Estate  for  Life 

(I.  112.)     I.  107 

,  Devise 

(DI.348.  361.  382.  385.  390.) 

VI.  276,  277.  288.  307.  310.  315 

Paradine  v.  Jane,  Rents    (II.  109.) 

III.  299 

*  Paris  v.  Miller,  Devise  (III.  278. 

342.)     VI.  218.  271 
Parke  v.  Mears,  Deed        (II.  342.) 

IV.  31 

*  Parker  v.  Fearnley,  Devise 

(in.  442.)     VI.  360 

v.  Harvey,  Jointure 

(I.  241.)     I.  207 

v.  Kett,  Offices      (II.  47.) 

in.  106 

v.  Lamb,  Devise 

(II.  137.)     VI.  109 
v.  Parker,  Deed  (II.  570.) 

IV.  227 

*  Parr  v.  Swindels,  Devise 

(HI.  337.)     VI.  266 

*  Parry  v.  Wright,  Mortgage 

(I.  680.)     II.  170 
Parson  v.  Thomson,  Offices 

(II.  49.)     III.  Ill 
Parsons  v.  Freeman,  Mortgage 

(I.  648.)     II.  143 


(III.  120.  124, 125. 129.  134.) 
VI.  97.  101, 102.  106,  107 

v.  Perns,  Deed    (II.  364.) 

IV.  47 

*  Partridge  v.  Bere,  Estate  for  Tears 

(1.278.)     1.243 


Vol.  Page 
Partridge  v.  Bere,  Mortgage 

(I.  571.)     II.  80 
Pasley  v.  Freeman,  id.       (I.  679.) 

II.  170 

Patton  v.  Randall,  Devise  (III.  209. 

445.)     VI.  163.  362 

*  Paul  v.  Compton,  id.     (III.  299.) 

VI.  163 

* v.  Nurse,  Estate  on  Condition 

(I.  477.)     II.  9 

v.  Paul,  Devise       (III.  240. 

244.)     VI.  184.  188 

*  Paulin  v.  Hardy,  Merger 

(III.  567.)     VI.  470 
Pawlet  v.  Pawlet,  Condition   II.  18 

,  Deed      (II.  546.) 

IV.  204 

*  Pawlett  v.  Att.-General,  Trust 

(I.  432.)     I.  448 

,  Mortgage 

(I.  612.)     II.  106 
* : ,    Escheat 


(II.  216,  217.)  III.  418,  419 
Pawsey  v.  Lowdell,  Devise  VI.  289 
Pay's  Case,  id.  (III.  467,  468.  514. 
517.)  VI.  377,  378.  420.  423 
Peaceable  v.  Read,  Tenancy  in  Com- 
mon (I.  879.)  II.  405 
Peacock  v.  Evans,  Deed    (II.  801.) 

IV.  411 

* v.  Monk,  id.        (II.  449.)_ 

IV.  110 

v.  Spooner,  id.      (II.  704. 

706.)    IV.  325.  328 
Peak  v.  Tucker,  Franchise  (II.  61.) 

III.  263 
Pearce  v.  Newlyn,  Trust     (I.  434.) 

I.  450 

,  Mortgage 

(I.  689.)     II.  195 

,  Remainder 

(I.  795.)     II.  287 


Names  of  Cases. 
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Vol.  Page. 
Pearce  v.  Vincent,  Devise 

(III.  224.)  VI.  173 
Pearson  v.  Morgan,  Mortgage 

(I.  679.)     II.  170 

v,  Pearson,  Dower  (I.  218, 

219.)     I.  185,  186 

v.  Pulley,  Mortgage 

(I.  622.)     II.  114 

v.  Vickers,  Devise 

(III.  320.)     VI.  253 

Peat  v.  Powell,  id.  (HI.  212.  268.) 

VI.  164.  210 

Peate  v.  Ougly,  id.  (III.  71.)  VI.  62 

*  Pedler  v.  Paige,  Deed     (II.  342.) 

IV.  31 
Peirson  v.  Shore,  Descent  (II.  159.) 

III.  339 
Peiton  v.  Banks,  Devise  (HI.  282.) 

VI.  221 
Pelham  v.  Gregory,  Deed  (II.  713.) 

IV.  334 
Pells  v.  Brown,  Devise      (III.  455. 

458.)     VI.  367.  369,  370. 
373,  374 

* ,  Merger    (III.  582.) 

VI.  485 
Pemberton  v.  Pemberton,  Devise 

(III.  154.)     VI.  86.  122 
Penchyn  v.  Harris,  id.       (III.  35.) 

VI.  26 
Pendock  v.  Mackender,  id. 

(III.  70.)     VI.  61 
Penbay  v.  Hurrell,  Use        (I.  341.) 

I.  372 

,  Remainder         4 

(I.  767.)     II.  261 

*  Penn  v.  Lord  Baltimore,  Escheat 

(H.  217.)  III.  418 
Pennant's  Case,  Condition  (I.  474.) 

II.  7 
Penne  v.  Peacock,  Deed     (II.  578. 

580.)     IV.  234.  236 


Vol.  Page. 
Penner  v.  Jemmett,  Mortgage 

(I.  672.)     II.  163 

Penrhyn  v.  Hughes,  Estate  for  Life 

(I.  110.)     I.  107 

Perkins  v.  Walker,  Deed  (II.  543.) 

IV.  201 

Perrin  v.  Blake,  Devise     (III.  365. 

389.)     VI.  292.  313 

v.  Lyon,  Condition  (I.  483.) 

II.  19 
Perrot's  Case,  Deed  (U.  448.) 

IV.  109 

Perrot  v.  Perrot,  (3  Atk.  94,)  Estate 

for  Life  (1.123.)    1.117.121 

Perry  v.  Barker,  Mortgage  (I.  699.) 

II.  199 

v.  Marston,  id.  (I.  626.) 

II.  118 

v.  Phelips,  Trust         (I.  375. 

443.)     I.  394.  456 

,  Devise   (IH.  38.) 

VI.  29 

v.  White,  id.  (IH.  423.) 

VI.  345 
* v.  Woods,  id.  (III.  417.) 

VI.  340 
Peter  v.  Russell,  Mortgage  (I.  672.) 

II.  163 

*  Petre  (Lord)  v.  Petre,  Estate  for 

Life  (I.  112.)     I.  108 

*  Pettiward  v.  Prescott,  Devise 

(III.  275.  342.)     VI.  215.  271 

*  Pettman  v.  Bridger,  Prescription 

(II.  223.)     III.  422 
Petty   v.    Styward,   Joint    Tenancy 
(I.  837.)     II.  370 
Pettywood  v.  Cooke,  Devise 

(III.  329.)    VI.  259 
Philips  v.  Brydges,  Devise 

(III.  357.)     VI.  284 

* - — ,  Merger 

(HI.  594.)     VI.  496 


680 


Names  of  Cases. 


Vol.  Page 

Philips  v.  Hele,  id.    (III.  34.  262.) 
VI.  25.  204 

*  Phillips   v.    Doelittle,    Estate    on 

Condition  (I.  503.)     II.  31 
Phipard  v.  Mansfield,  Devise 

(III.  426.  428.  430.) 

VI.  348.  350.  352 

Phipps  v.  Anglesea,  (Earl  of,)  id. 

(III.  89.)     VI.  78 

v.  Kelynge,  id.      (III.  561.) 

VI.  465 

* v.  Mulgrave,  (Lord,)  id. 

(III.  501.)     VI.  408 

* v.  Pitcher,^.  (III.  68.) VI.  60 

* v.  Williams,  id.     (III.  518.) 

VI.  424 

*  Pibus  v.  Mitford,  (1  Vent.  372.) 

Use  (I.  343.)     I.  374 

-,  Deed  (II.  685.) 

IV.  307 
Pickering  v.  Stamford,  (Lord,) 

Dower  (I.  219.)     I.  186 

v.  Towers,  Devise 

(ILL  302.)     VI.  238 
Pickett  v.  Loggan,  Deed   (II.  801.) 

IV.  411 

*  Pickstock  v.  Lyster,  id.  (II.  821.) 

IV.  425 
Pierson  v.  Garnet,  Devise 

(HI.  208.)     VI.  162 
* v.  Shore,  Descent  (II.  159.) 

III.  339 
v.  Vickers,  Devise 

(III.  301.)     VI.  237 
Piggott  v.  Penrice,  Deed  (II.  574.) 

IV.  230 
Pigot's  Case,  id.  (II.  796.)  IV.  .407 
Pigot  v.  Bullock,  Estate  for  Life 

(I.  123.  135.  140.) 

I.  117.  124.  128 

Pigott  v.  Waller,  Devise    (III.  143. 

149.  151.)    VI.  115.  119.  121 


Vol,  Page 
Pike  v.  White,  Devise  VI.  35 

Pilkington  v.  Bayley,  Trust 

(I.  384.)     I.  403 
*  Pill  v.  Taylor,  Offices       (II.  54.) 

III.  117 
v.  Towers,  Prescription 

(II.  226.)     III.  424 
Pilsworth  v.  Pyett,  Deed  (II.  653.) 

IV.  274 
Pimb's  Case,  Use  (I.  318.)  I.  350 
,  Deed                 IV.  21 


Pindar  v.  Eutter,  Rents     (II.  110.) 

III.  299 

*  Pinder  v.  Spencer,  Estate  for  Life 

(I.  122.)     I.  116,  117 

*  Pinero  v.  Judson,  Deed  (II.  374.) 

IV.  56 
Pinner  v.  Jemmett,  Mortgage 

(I.  672.)     II.  164 

*  Piper  v.  Masters,  Descent  III.  382 
Pistol  v.  Riccardson,  Devise 

(III.  246.  248.)    VI.  190.  192 
Pitcairne  v,  Brase,  Devise 

(III.  213.)     VI.  165 
Pitt  v.  Jackson,  id.  (III.  195.) 

VI.  151 

*  —  v.  Pitt,  Mortgage  (I.  615.) 

II.  107 

Pitts  v.  Snowden,  Dower     (I.  219.) 

I.  182,  183.  186 

*  Place  v.  Jackson,  Common 

(II.  15.)     III.  74 
Piatt  v.  Sleap,  Estate  for  Tears 

(I.  271,  272.)     I.  238,  239 

>* ,  Merger     (III.  579.) 

VI.  480 

v.  Sprigg,  Remainder 

(1.797.)     11.290 

*  Playford  v.  Hoare,  Devise 

(III.  387.)     VI.  313 
Pleasaunts  v.  Higham,  Deed 

(11.375.)     IV.  56 


Names  of  Cases. 


681 


Vol.  Page 
Plumb  v.  Fluit,  Mortgage     (I.  674. 
690.)     II.  164.  195 
Plunket  v.  Holmes,  Remainder 

(I.  719.  780.  811.)     n.  217; 
273.  327.  329 

* ,  Merger 

(III.  570.  581.)    VI.  473.  483 

v.  Penson,     Trust  (I.  398.) 

I.  413 

* ,  Mortgage 

(I.  609.)     II.  103 
Plymouth  v.  Archer,  Estate  for  Life 
(I.  142.)     I.  129 
Pockley  v.  Pockley,  Mortgage 

(I.  646.)     II.  142 
Pocklington  v.  Bayne,  Deed 

(II.  550.)     IV.  207 
Pocock  v.  Lee,  Mortgage    (I.  649.) 

II.  145 

* v.  Bp.  of  Lincoln,  Devise 

(III.  332.)     VI.  262 


*  Podger's  Case,  Remainder 

(i.  713.)   n. 


210 


Pole  v.  Pole,  Trust  (I.  383.)  I.  402 
Pollard  v.  Greenvill,  Deed 

(H.  571.)     IV.  228 
Pollen  v.  Huband,  Devise 

(HI.  118.)     VI.  95 
Pomery  v.  Partington,  Deed 

(II.  503.)     IV.  163 
Poole's  Case,  Condition       (I.  473.) 

II.  6 
Poole  v.  Bentely,  Deed     (II.  374.) 

IV.  56 

v.  Poole,  Devise  (III.  362.  368, 

369.)     VI.  289.  294,  295 

v.  Shergold,  Estate  in  Fee 

(I.  71.)     I.  62 
Pope  v.  Onslow,  Mortgage 

(I.  618.)     II.  112 

* v.  Whitcomb,  Devise 

(III.  417.)     VI.  340 


Vol.  Page 
Popley  v.  Popley,  Mortgage 

(I.  634.)    n.  124.  133 
Porter  v.  Bradley,  Devise 

(III.  463.  497.)    VI.  373.  405 

v.  Porter,  Devise         VI.  44 

Portland  v.  Prodgers,  Devise 

(III.  14.)     VI.  14 

*  Portsmouth    (E.   of)    v.    Suffolk 

(Lady)  Mortgage     (I.  633.) 

II.  124 

Potter  v.  Potter,  Descent  (II.  150.) 

III.  330 

,  Devise     (III.  33. 

145.)     VI.  24.  115 

*  Poulet  v.  Poulet,  Condition  II.  18 
Poultney  v.  Holmes,  Deed 

(II.  417.)     IV.  88 
Powell  v.  Morgan,  Estate  in  Fee 

(I.  64.)     I.  56 

,  Estate  for  Tears 

(I.  274.)     I.  240 


-,  Merger 


(III.  596.)  VI.  498 
v.  Price,  Deed        (II.  700. 

703.)  IV.  321.  325 
* v.  Robins,  Devise 

(III.  436.)     VI.  356 

*  Powis  (E.  of)  Capron,  Power  of 

Sale  (II.  524,  525.) 
IV.  184,  185 
Powlett  v.  Bolton,  Estate  for  Life 
(I.  136.)     I.  125 

*  Powseley  v.  Blackman,  Estate  at 

Will  (I.  278.)     I.  243 
Mortgage 


(I.  571.)     II.  80 
*  Prescott  v.  Boucher,  Rents 

(II.  90.)     III.  285 
Preston  v.  Funnel!,  Devise 

(III.  299.)     VI.  235 

v.  Merceau,  Deed 

(II.  608,  609.)     IV.  253,  254 


682 


Names  of  Cases. 


Vol.  Page 

*  Prevost  v.  Clarke,  Devise 

'  (III.  209.)     VI.  163 

*  Price  v.  Copner,  Mortgage 

(I.  622.)     II.  114 

v.  Gibson,  Devise 

(III.  275.  342.)     VI.  215.  271 

v.  Hunt,  id.         (III.  186.) 

VI.  144 

* v.  Langford,  Merger 

(III.  593.)     VI.  495 

v.  Price,  Deed       (II.  707.) 

IV.  329 

* v.  Seys,  Merger  (III.  594.) 

VI.  496 
Priest  v.  Parrot,  Deed       (II.  809.) 

IV.  419 
Primate  v.  Jackson,  Mortgage  II.  171 
Prime  v.  Stebbing,  Jointure 

(I.  237.  245.)    I.  204.  215.  221 
Prince  v.  Heylin,  Devise 

(III.  414.)     VI.  337 
Pringe  v.  Child,  Prescription 

(II.  228.)     III.  425 
Probert  v.  Morgan,  Jointure 

(I.  241.  245.)     I.  207.  215 

■ ,  Deed 

(II.  539.)     IV.  198 
Procter  v.  Cowper,  Mortgage 

(I.  625.)     II.  116 

v.  Oates,  id.  (I.  627.)  II.  118 

Proctor  v.  Bath,  (Ep.)  Devise 

(IH.  472.  530,  531.) 
VI.  381.  435,  436 
Pugh  v.  Goodtitle,  Devise 

(III.  218.)     VI.  169 

v.  Leeds,  (Duke  of)  Deed 

(II.  379.  506.) 
IV.  59.  165 
Pullerton  v.  Agnew,  id. 

(II.  422.)     IV.  92 
Punsany  v.  Leader,  Prescription 

(II.  225.)     III.  423 


Vol.  Page 
*  Pure  v.  Sturdy,  Estate  on  Condi- 
tion (I.  503.)     II.  31 
Purefoy  v.  Purefoy,  Mortgage 

(I.  619.)     II.  112 

v.  Rogers,  Remainder 

(I.  778.  812.)     II.  271. 
327.  329 
,  Devise 


(III.  468.  514.)     VI.  378.  420 
-,  Merger 


(III.  581.)     VI.  484 

*  Purslow's  Case,  Fine  V.  167 
Pusey  v.  Pusey,  Estate  in  Fee 

(I.  42.)     I.  46 
Putten  v.  Purbeck,  Estate  by  Stat- 
ute, 8?c.  (I.  523.)     II.  48 
Pybus  v.  Mitford,  Use        (I.  343.) 

1.374 

,  Deed     (11.685.) 

IV.  307 
Pye  v.  Daubuz,  Estate  Tail 

(I.  98.)     I.  89 

v.  Gorge,  Remainder     (I.  793. 

806.)     II.  286.  298 

*  Pym  v.  Blackburn,  Estate  for 

Tears  (I.  263.)    I.  233 

*  Pyncent  v.  Pyncent,  Estate  for 

Life  (I.  112.)  I.  107,  108 
Pyne  v.  Don,  id.  (I.  139.)  I.  128 
Pynt  v.  Raymond,  Mortgage 

II.  132 
Pyot  v.  Pyot,  Devise        (III.  221.) 

VI.  170 


Q- 


*  Quarles  v.  Knight,  Mortgage 

(I.  699.)     II.  199 

*  Queen  v.  Austen,  Merger 

VI.  482 

Quilter  v.  Mussendine,    (Gilb.    R. 

229.)  Prescription  III.  455 


Names  of  Cases. 
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R. 


Vol,  Page 


*  Rackstraw  v.  Vile,  Devise 

(III.  499.)     VI.  406 
Radcliffe  v.  D'Oyley,  Estate  for 

Life  (I.  144.)     I.  132 
Radnor  v.  Vandebendy,  Trust 

(I.  418.  421.)     I.  429.  432. 
438.  441,  442. 

* ,  Mortgage 

II.  181 

* ,  Deed 

(H.  855.)     IV.  452 
Rakestraw  v.  Brewer,  Mortgage 

(I.  629.)  II.  121 
Ramsden  v.  Hylton,  Deed 

(II.  837.)     IV.  438 
Rand  v.  Cartwright,  id.     (II.  833.) 

IV.  434 

*  Rancliffe  v.  Parkyns,  Devise 

(III.  59.)     VI.  53 
Randall  v.  Tuchin,  id.       (III.  272. 
275.)     VI.  213.  216 
Randoll  v.  Doe,  Remainder 

(I.  732.)  II.  229 
Rapley  v.  Chaplin,  Descent  III.  392 
Rashley  v.  Master,  Devise 

(HI.  226.)     VI.  174 

Ratcliff's  Case,  Descent       (II.  165. 

186.)     III.  344.  378 

Rattle  v.  Popham,  Deed    (II.  548.) 

IV.  206 
Rawley  v.  Holland,  Use      (I.  346.) 

I.  376 
Rawlins  v.  Burgis,  Devise 

(in.  136.)     VI.  103.  109 

*  Rawlinson  v.  Montague,  (Duchess 

of)  Estate  for  Life  (I.  119.) 

I.  113 

Ray  v.  Pung,  Deed  (II.  476.  562.) 

IV.  135.  220 

* ,  Merger      (III.  588.) 

VI.  490 


Vol.  Page 
Rayson  v.  Sackeverel,  Mortgage 

(I.  615.)     II.  107 
Read  and  Morpeth  v.  Erington, 

Use  (I.  343.)     I.  373 

v.  Nash,  Deed  (II.  510.  516.) 

IV.  169.  176 

* v.  Snell,  Devise     (III.  190.) 

VI.  147 
*Reading  v.  Royston,  Prescription 

(II.  246.)     III.  437 
,  Devise 


(III.  158.)     VI.  125 

Redshaw  v.  Governors  of  Bedford 

Level,  Deed  (II.  790.)  IV.  402 

*Reece  v.  Steel,  Devise    (III.  351.) 

VI.  279 
*Reed  v.  Blades,  Deed      (II.  821.) 

IV.  424 

* v.  Farr,  Deed  (II.  398.) 

IV.  73 

v.  Hatton,  Devise  (III.  287.) 

VI.  225 
*Reeks  v.  Postlethwaite,  Mortgage 

(I.  626.)     II.  118 

Reeve  v.  Attorney-General,  Escheat 

(n.  198.  217.)      III.  400.  418 

v.  Long,  Remainder 

(I.  757.  759.)     II.  251.  253 
Reeves  v.  Gower,  Devise  (III.  283.) 

VI.  222 

v.  Heme,   Condition 

(I.  481.)     II.  15 

v.  Reeves,  Deed    (II.  843.) 

IV.  443 
Reid  v.  Shergold,  Devise  (III.  328.) 

VI.  259 
Reignolds  v.  Edwards,  Ways 

(II.  31.)     in.  87 
Ren  v.  Bulkeley,  Deed      (II.  578.) 

IV.  235 
*Renvoize  v.  Cooper,  Devise 

(III.  259.)     VI.  202 
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Names  of  Cases. 


Vol.  Page 
Reps  v.  Bonham,  Deed      (II.- 664.) 

IV.  283 

Reve  v.  Attorney-General,  Escheat 

(II.  198.)     HI.  401 

v.  Malster,  Descent     III.  392 

*Rex  v.  Bower,  Offices        III.  109 
— '■ —  v.  Butler,  Franchise   (II.  61.) 

III.  264 
v.  Capper,  id.              (II.  64.) 

m.  267 

* ,  King's  Grant 

(H.  913.)     V.  53 

v.  Chester  (Ep.)  id.  (II.  921.) 

V.  58 

v.  Delamotte,  Mortgage 

(I.  608.)     II.  103 

v.  Hermitage  (Inhabitants  of), 

Common  (II.  22.)     III.  82 
* v.  Holland,  Trust         I.  412 

v.  Imber  and  "Wilkin,  King's 

Grant     (II.  919.)     V.  56 

v.  Kemp,  Offices         (II.  43.) 

HI.  100 

* ,  King's  Grant 

(II.  921.)     V.  58 

* v.  Longnor,  Deed    (II.  333.) 

IV.  28 

v.  Michener,  Estate  in  Fee 

(I.  69.)     I.  60 

v.  Minehinhampton,  Estate  for 

Life     (I.  122.)     116 

v.  Morphes,       (I.  72.)     I.  64 

v.   Rochester,      (Ep.)   King's 

Grant     (II.  918.)     V.  55 
v.  Smith,  Deed  (II.  812.) 

IV.  421 
* v.  Stafford,  Devise  (IH.  364.) 

VI.  291 

v.  Steward,  Franchise 

(II.  67.)     III.  270 

v.  Stone,  Estate  at   Will 

(I.  287.)     I.  248 


Vol.  Page 
Rex  v.  Williams,  Joint  Tenancy 

(I.  837.)     II.  370 

* v.  Wilson,  Deed      (II.  793.) 

IV.  405 
v.  Yale,  id.  IV.  94 


*Reynel's  (Sir  Geo.)  Case,  id. 

(II.  384.)     IV.  61 
•,  Offices 


(II.  42.)     III.  100 
Reynish  v.  Martin,  Condition 

(I.  483.)     II.  18 
*ReynoIds  v.  Pitt,  id.  (1. 503.)  II.  31 

* ,  Deed     (II.  398.) 

IV.  73 

* v^  Torrin,  Dower 

(I.  219.)     I.  186 
Reynoldson  v.  Perkins,  Mortgage 

(I.  696,  697.)     II.  198 

Rich  v.  Beaumont,  Deed    (II.  483. 

486.)     IV.  141.  144 

Richardson   v.    Hamilton,    Private 

Act     (II.  895.)     V.  23 

* v.  Spragg,  Devise 

(III.  190.)     VI.  147 

v.  Watson,  id. 

(III.  170.)     VI.  134 
Richmond's  (D.  of)  Case,  Deed 

(II.  680.)     IV.  303 
Ridout  v.  Payne,  Devise  (in.  279.) 

VI.  219 
Riddle  v.  White,  Private  Act 

(II.  893.)     V.  19 
Rider  v.  Smith,  Ways  (II.  34.)  III.  90 

v.  Wager,  Mortgage      II.  137 

,  Devise    "(in.  111.) 

VI.  93 

Rigden  v.  Vallier,  Deed      (II.  613. 

673,  674.)     IV.  257.  294.  297 

■ ,  Joint  Tenancy 

(I.  839.)     II.  372 
*Right  v.  Banks,  Copyhold  Heir 

VI.  43 


Names  of  Cases. 
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Vol.  Page 
Right  v.  Bawden,  Trust  I.  398 

* v.  Beard,  Estate  at  Will 

(I.  277.)     I.  243 

* v.  Compton,  Devise 

(III.  412.)     VI.  227.  336 

* v.  Creber,  id.         (III.  356.) 

VI.  283 

v.  Day,  id.       (III.  189.  456.) 

VI.  147.  367.  368 

v.  Hammond,  id.     (III.  203.) 

VI.  158 

v.  Price,  id.  (III.  52.)  VI.  48 

v.  Proctor,  Deed       (II.  374.) 

IV.  56 

v.  Russell,  Devise    (III.  330.) 

VI.  260 

v.  Sidebotham,  id.  (III.  332.) 

VI.  262 

* v.  Smith,  (12  East,  455,)    Use 

(I.  326.)     I.  357 

v.  Thomas,  Deed        (II.  500. 

514.)     IV.  160.  172 

Ripley  v.   "Waterworth,  Estate  for 

Life     (I.  116.)     I.  111.  113 

,  Trust 

(I.  370.)  I.  391 
* ,  Tenancy  in 


Common     (I.  881.)  II.  409 
Risley  v.  Baltinglass,  Devise 

(III.  135.)     VI.  107 
Rivers's  Case,  id.  (III.  214.) 

VI.  165 
Rivett  v.  Godson,  Rents      (II.  74.) 

III.  273 
,  Deed            (II.  451.) 

IV.  Ill 
Roach  v.  Wadham,  id.        (II.  559. 

769.)      IV.  217.  382 
•Roadley  v.  Dixon,  Dower  (I.  219.) 

I.  186 
*Roberts  v.  Davey,  Deed  (II.  398.) 

IV.  73 
vol.  in.  58 


Vol.  Page 
Roberts  v.  Dixall,  Deed    (II.  548.) 

IV.  205 

v.  Dixwell,  Curtesy 

(I.  165.)     I.  148 
,  Trust 


(I.  392,  393.)  I.  408 
,  Devise 


(III.  384.)  VI.  309 

v.  Kingsley,  Deed 

(II.  702.)     IV.  324 

* v.  Smith,  Dower 

(I.  219.)     I.  186 
Robins  v.  Crutchley,  id.       (I.  175.) 

I.  155 
Robinson  v.  Comyns,  Condition 

(I.  484.)     H.  19 

* v.  Davison,  Mortgage 

(I.  686.)     II.  191 

v.  Hardcastle,  Deed 

(II.  545.)     IV.  203 

,  Devise 

(III.  545. 551.)  VI.  449, 450. 455 
v.  Hicks,  id.      (III.  314. 


318.  320.  400.)     VI.  248.  251, 
252,  253.  266.  326. 

v.  Lytton,  id.  (in.  522.) 

VI.  427" 

v.  Miller,  id.    (III.  308.) 

VI.  242 

* v.  Smith,  id.  (III.  209.). 

VI.  163 
*Rochfbrt  v.  Belvedere,  Mortgage 

»  H.  142' 

Rockingham    (Lord)    v.     Penrice, 

Rents     (II.  88.) 

IH.  284 

Roe  v.  Ashburner,  Deed   (II.  376.) 

IV.  57 

v.  Avis,  Devise  (III.  256, 

257.)     VI.  200.  236 

* v.  Bacon,  id.    (III.  275.  343.) 

VI.  216.  272 
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Names  of  Cases. 


Vol.  Page 

*Koe  v.  Baldwere,  Merger  (III.  580. 

589.)     VI.  481.  491 

v.  Blackett,  Devise    (III.  276. 

331.)     VI.  216.  261 

v.  Bolton,  id.  (III.  331.) 

VI.  261 

* v.  Briggs,  Merger    (III.  564.) 

VI.  467 

v.  Clayton,  Devise  (III.  431.) 

VI.  352 

* v.  Dawe,  id,  (III.  289.)  VI.  227 

* v.Dunt,  DeedQI.  584.)  IV.  241 

* v.  Elliot,  Tenancy  in  Common 

(I.  879.)     II.  405 

v.  Ferrars,  Prescription 

(II.  246.)     III.  438 

v.  Fludd.  Devise      (in.  168.) 

VI.  133 

v.  Galliers,  Condition 

(I.  479.)     II.  12 

v.  Grew,  Devise        (III.  320. 

376.  401.)       VI.  253.  301. 
326.  327 

v.  Grifflts,  Devise     (III.  134.) 

VI.  106 

v.  Harrison,  Condition 

(I.  476.)     II.  9 

,  Deed      (II.  397.) 

IV.  72 

v.  Harvey,  Devise   (III.  233.) 

VI.  178 

v.  Hicks,  id. 

v.  Hodgson,  Deed 


VI.  37 

(n.  392.) 

IV.  68 

v.  Holmes,  Devise    (III.  330.) 

VI.  260 

v.  Jeffery,  id.  (III.  463.) 

VI.  373 

v.  Jones,  id.      (III.  38.  520.) 

VI.  28.  426 

,  Remainder  (I.  816.) 

II.  333 


Vol.  Page 
Roe  v.  Lees,  Estate  at  Will  (I.  285.) 

I.  246 

* v.  Loveless,  Devise 

v.  Lowe,  id. 

v.  Mitton,  Deed 


VI.  45 
VI.  42 
(II.  835.) 
IV.  436 

v.  Parker,  Descent      III.  393 

* v.  Pattison,  Devise 

(III.  277.)     VI.  217 

v.  Popham,  (Doug.  25.)  Use 

(I.  342.  345.)     I.  373.  375. 
379 

.Deed     (11.472.) 

IV.  131 
* —  v.  Prideaux,  Power  to  Lease 

(II.  510.  544.)     IV.   169. 
202 

v.  Quartley,  Deed     (II.  623.) 

IV.  263 

: ,  Devise  (in.  218.) 

VI.  168 

v.  Rashleigh,  Deed   (II.  364.) 

IV.  48 

*  —  v.  Rawlings,  Power  to  Lease 

174 

v.  Reade,  Devise       (III.  260. 

261.)     VI.  203,  204 

,  Trust  (I.  401.) 

1.414 

v.  Rees,  Estate  at  Will 

(I.  285.)     I.  246 

*  —  v.  Sales,  Estate  on   Condition 

(I.  477.)     II.  9 

v.  Soley,  Mortgage      (I.  619.) 

II.  112 

v.  Tranmer,  Remainder 

(T.  770.)     II.  264 

,  Deed     (II.  444.) 

IV.  107.  250 

v.  Vernon,  Devise 

(III.  306.)     VI.  205.  241 
v.  Wegg,  id.  VI.  34 


Names  of  Cases. 


687 


Vol.  Page 

*  Roe  v.  Wegg,  Merger    (III.  565.) 

VI.  468 

v.  Wicket,  Devise    (III.  507.) 

VI.  413 

* v.  Wright,  id.  (III.  342.) 

VI.  215.  271 

v.  York,  (Archbishop  of,)  Deed 

(II.   414.   798.)     IV.   86. 
409 

*  Roeburk  v.  Dean,  Devise 

(III.  417.)     VI.  340 

*  Rogers  v.  Briggs,  Devise 

(III.  342.)     VI.  271 

* v.  Downs,  Merger 

(III.  581  )     VI.  484 

v.  Gibson,  Devise 

(III.  519.  539.)     VI.  424. 
444 

v.  Skillicorn,  Trust  (I.  437.) 

1.452 

*  Rolfe  v.  Harris,  Estate  on  Condi- 

tion (I.  503.)     II.  31 

* ,      Deed  (II.  398.) 

IV.  73 
Rolt  v.  Somerville,  Estate  for  Life 
(I.  141.)     I.  129 

*  Romilly  v.  James,  Devise 

(III.  458.)     VI.  234.  369 

*  Ronalds  v.  Feltham,  id.  (III.  436. 

440.)     VI.  356.  359 
Rook  v.  Clealand,  Reversion 

(I.  824.)     II.  339 
Rooke  v.  Rooke,  Devise   (III.  251.) 

VI.  195 
Roper  v.  Hallifax,  Deed   (II.  577.) 

IV.  234 

v.  Radcliffe,  Devise 

(III.  83.)     VI.  74 
Rorke  v.  Dayzell,  Estate  in  Fee 

(I.  68.)     I.  60 
Roscarrick  v.  Barton,  Mortgage 

(I.  696,  697.)     II.  198 


Vol.  Page 
Roscommon  v.  Fowke,  Deed 

(II.  536.)     IV.  195 

Rose  v.  Bartlett,  Devise     (III.  241. 

243.  245.   251.)     VI.  186. 

190.  193,  194 

v.  Cunynghame,  id. 

(III.  74.  76.)     VI.  63.  65 

v.  Hill,  id.        (III.  416,  417.) 

VI.  340 

* v.  Reynolds,  Jointure  (I.  228.) 

L  194 
Rosewel's  Case,  Deed        (II.  767.) 

IV.  381 
Ross  v.  Ewer,  id.  (II.  531.) 

IV.  191 

v.  Ross,  Estate  Tail     (I.  95.) 

I.  84 
Rotherham  v.  Green,  Common 

(II.  21.)     III.  81 

Routledge  v.  Dorril,  Deed  (II.  546. 

726.)     IV.  204.  350 

Rowden  v.  Malster,  id.         IV.  273 

Rowe  v.  Power,  Dower       (I.  199.) 

I.  170 
Rudg  v.  Pincombe,  Deed  (II.  746.) 

IV.  369 
Rudstone  v.  Anderson,  Devise 

(III.  140.)     VI.  112 

*  Rufford  v.  Bishop,  Mortgage 

(I.  658.)  II.  152 
Rumbold  v.  Rumbold,  Devise 

VI.  205 
Rundale  v.  Eeley,  id.       (III.  347.) 

VI.  276 

*  Ruscombe  v.  Hare,  Mortgage 

(I.  652.)     II.  148 
*Rushden's  Case,  Rents     (H.  118. 
120.)     III.  304.  306 
Russel's  (Lady)  Case,  Offices 

(II.  46.)     III.  105 

Russell  v.  Darwin,  Deed     (II.  788, 

789.)     IV.  399.  401 
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Names  of  Cases. 


Vol.  Page 
*Eussell  v.  Long,  Devise  (III.  417.) 

VI.  340 
Rutland's  Case,  Estate  for  Life 

(I.  144.)     I.  132 

(Countess  of)  Case,  Deed 

(II.   462.   465.)     IV.   120. 

125 

Ryal  v.  Ryal,  Trust  (I.  374.) 

1.393 

*  Ryder  v.  Wager,  Mortgage 

(I.  641.)     II.  137 

S. 
Sabbarton  v.  Sabbarton.  Devise 

(III.  498.  501.  510.) 
VI.  406.  408.  418 
Sacheverell  v.  Froggatt,  Rents 

(II.  81.)     in.  279 

*  Sackett  v.  Bassett,  (4  Mad.  58.) 

Mortgage  (I.  657.)     II.  152 
Saffin's  Case,  Estate  for  Years 

(I.  255.)     I.  227 

*  St.  Albans  (D.  of)  v.  Shore,  Es- 

tate on  Condition     (I.  500.) 
11.28 

*  St.  Andrew's  v.  St.  Bride's,  Bas- 

tardy III.  230 

•St.  John  v.  Holford,  Mortgage 

(I.  613.)     II.  106 

v.  Turner,  id.        (I.  622.) 

II.  114 

* v.  Winton,  (Ep.)  Devise 

(III.  239.)     VI.  183.  185 

*  St.  Paul  v.  Dudley  &  Ward,  Trust 

(I.  408.)     I.  420 

* ,  Merger 

.(III.  564,  565.)     VI.  467, 

468 

Sale  v.  Freeland,  Mortgage  (I.  697.) 

II.  198 

v.  Claggett,  Mortgage  (I.  582.) 

11.86 


Vol.  Page 

*  Sale  v.  Moore,  Devise    (III.  207.) 

VI.  161 
Salford's  Case,  Estate  in  Fee  (I.  65.) 

1.57 
Salisbury's  (Bp.  of)  Case,  Offices 

III.  95 

*  Salisbury  v.  Lambe,  Devise 

(III.  417.)     VI.  340 

Salmon  v.  Swann,  Estate  for  Tears 

(I.  269,  270.) 

I.  236.  238 

* '■ — ,  Merger 

(III.  565.   568.)     VI.  468. 

471 

Salter  v.  Boteler,  Rents       (II.  98.) 

III.  289 

v.  Butler,  Estate  for  Life 

(I.  118.)      I.  112 
,  Rents        (II.  101.) 

III.  293 
Sammes's  Case,  Joint  Tenancy 

(I.  835.)     II.  368 

,  Deed  (II.  472.  651.) 

IV.  131.  272 
Samon  v.  Jones,  id.  (II.  445.) 

IV.  107 

*  Sampson  v.  Sampson,  Devise 

VI.  205 
Samuel  v.  Evans,  Private  Act     . 

(II.  876.)     V.  3 
Sands's  (Sir  Geo.)  Case,  Escheat 

(II.  213.)     III.  415 
Sanfbrd  v.  Irby,  Devise    (III.  480.) 

VI.  388 

Sands  v.  Dixwell,  Deed     (II.  707.) 

IV.  329 

Sandys  v.  Oliff,  Common     (II.  24.) 

III.  84 
Sangon  v.  Williams,  Estate  Tail 

(I.  94.)     I.  84 

*Sansom  v.  Goode,  Statute  Merchant 

(I.  519.)     II.  43 


Names  of  Cases 
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Vol.  Page 
§argeson  v.  Cruise,  Mortgage 

(I.  660.)     II.  155 

*  Sarth  v.  Blanfrey,  Deed  (II.  570.) 

IV.  226 
Saunders's  Case,  Estate  for  Life 

(I.  124,  125.)     I.  118 
Saunders  v.  Bournford,  Estate  for 
Tears  (I.  274.)     241 

* ,  Merger 

(III.  591.)     VI.  493 

v.  Dehew,  Trust  (I.  417.) 

I.  428 

v.  Owen,  Offices  (II.  40.) 

III.  95 
Savage's  Case,  id.  (II.  44.)    III.  95. 

102 

*  Savage  v.  Carroll,  Deed  (II.  575.) 

IV.  231 
Savil  v.  Savil,  Devise       (III.  522.) 

VI.  427 
Saville's  Case,  Estate  Tail    (I.  85.) 

1.74 
Saville  v.  Saville,  Mortgage 

II.  131.  133 
Sawyer's  Case,  Common      (II.  24.) 

III.  84 
Say  v.  Barwick,  Deed       (II.  802.) 

IV.  412 

*  Say  and  Sele  (Lord)  v.  Jones, 

Trust  (I.  362.)     I.  385.  388 

,  Deed 

(II.  690.)     IV.  312 
}  Devise 


(HI.  387.)     VI.  312 
Sayer  v.  Hardy,  Remainder 

(I.  739.)     II.  235 

v.   Masterman,  Devise 

(III.  348.  390.  395.) 
VI.   276.  315. 
320 
Sayle  v.  Freeland,  Mortgage 

(I.  697.)      II.  199 
58* 


Vol.  Page 
Sayle  v.  Freeland,  Deed  (II.  531.) 

IV.  191 
Scatterwood  v.  Edge,  Remainder 

(I.  727.)     II.  224 


(III.   538.  544.)     VI.  442. 
448 

*  Sea  wen  v.  Blunt,  id.      (III.  519.) 

VI.  29.  424 
Scholes  v.  Hargreaves,  Common 

(II.  6.)     III.  67 
Scott  v.  Bell,  Deed  (II.  838.)  IV.  438 

v.  Fenhouillet,  Trust  (I.  412.) 

1.424 

* ,  Merger 

(III.  566.)     VI.  469 

-  v.  Scholey,  Estate  by  Statute, 

$c,  (I.  530.)     II.  54 

v.  Scott,  Devise         (III.  158. 

521.)     VI.  126.  426 

v.  Tyler,  Condition     (I.  488.) 

II.  21 
Scrafton  v.  Quincey,  Deed 

(II.  851.)     IV.  448 
Scroope  v.  Scroope,  Trust  (I.  381.) 

I.  400 
Scrope's  Case,  Deed  (II.  538.) 

IV.  197 

Seagood  v.  Meale,  Deed      (II.  350. 

354.)     IV.  35.  40 

*  Seagrave  v.  Seagrave,  Jointure 

(I.  244.)     I.  209 

*  Sear  v.  Ashwell,  Deed    (II.  835.) 

IV  435 

v.  Trinity  College,  Tithes 

III.  44 
Seaton  v.  Henson,  Deed    (II.  797.) 
•       IV.  408 
Seaward  v.  Willock,  Devise 

(III.  192.  371.)     VI.  149.  297 

*  Selby  v.  Alston,  Merger 

(III.  594.)     VI.  496 
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Names  of  Cases. 


Vol.  Page 
*  Selkrigg  v.  Davies,  Tenancy  in 

Common  (I.  881.)     II.  410 
Selwyn  v.  Selwyn,  Devise 

(III.  36.  121.)    VI.  27, 
28.  98 
Semaine  v.  Selwin,  id.  VI.  37 

Senhouse  v.  Christian,  Ways 

(II.  28.)     III.  86 

* v.  Earl,  Estate  for  Life 

(I.  112.)     I.  108 
Sergeson  v.  Seale)',  Jointure 

(I.  238.)     I.  205 

* ,  Deed    (II.  569. 

572.)     IV.  226.  228 
Serle  v.  St.  Eloy,  Mortgage 

(I.  634.  636.)     II.  125, 

126.  134 

Sevier  v.  Greenway,  id.      (I.  566.) 

II.  78 
Seymour's  Case,  Estate  Tail 

(I.  90.  193.)     I.  79.  81 

,  Use  (I.  320.) 

1.352 

,  Deed        (II.  451.) 

IV.  112 

*  Seymor  v.  Northwortly,  Devise 

(III.  85.)  VI.  75 
Seyntloo's  Case,  Deed       (II.  810.) 

IV.  420 
Shafto  v.  Shafto,  Mortgage 

(I.  644.)     II.  139 

*  Shaftsbury  (Lady)  v.  Arrowsmith, 

Estate  for  Life  (I.  112.) 
I.  108 
Shailard  v.  Baker,  Devise 

(III.  286  )     VI.  224 
Shakespear  v.  Peppin,  Common 

(II.  19.)     III.  79 
Shallcross  v.  Finden,  Devise 

(III.  436.)     VI.  355 
Shannon  v.  Bradstreet,  Deed 

(II.  572.)     IV.  228 


Vol.  Page 
Shapland  v.  Smith,  Trust 

(I.  365.)     I.  388 


(III.  387.)     VI.  313 
Sharington  v.  Strotton,  Deed 

(II.  447.)     IV.  108 

*  Sharp  v.  Sharp,  Devise 

(III.  277.)     VI.  217 
Shaw  v.  Bull,  id.  (III.  279.) 

VI.  218 

* v.  Pritehard,  Deed        IV.  13 

v.  Weigh,  Devise      (III.  291. 

312.  374.)     VI.  228.  246.  300 

*  Shears  v.  Rogers,  Fraudulent  Con- 

veyance (II.  824.)     IV.  427 
Sheath  v.  York,  Devise    (III.  109.) 

VI.  92 
Sheddon  v.  Goodrich,  id. 

(III.  27.)     VI.  20 
Sheffield  v.  Orrery,  (Lord,)  id. 

(III.  544.)     VI.  449 
Shelburne  v.  Biddulph,  Reversion 
(I.  827.)     II.  361 

* ,  Merger 

(III.  592.)     VI.  482.  494 
Shelley's  Case,  Remainder 

(I.  711.  815.)    II.  208.  332 

,  Deed         (II.  682.) 

IV.  305.  310,311.325 

,  Devise       (III.  346. 

353.  362,  363.  365.  382.  390. 

896.  403.)    VI.  275.  277.  281. 

284.  289,  290.  292.-308.  313- 

315.  318-322.  325.  328 

Shelley  v.  Earsfield,  Deed 

(II   682.)     IV.  305 

v.  Wright,  id.        (II.  625.) 

IV  264 
Shelton's  Case,  id.  (II.  338.) 

IV.  29 
Shephard  v.  Newland,  Devise 

(III.  268.)     VI.  210 


Names  of  Cases. 
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Vol.  Page 
Sheppard  v.  Gibbons,  Devise 

(III.  414)     VI.  337 

*  -? v.  Lessingham,  id. 

(III.  495.)     VI.  402 

*  Shergold  v.  Boone,  id.  (III.  417.) 

VI.  340 
Sherly  v.  Fagg,  Trust  (I.  386. 

414.)     I.  404.  426 
Shires  v.  Glascock,  Devise 

(III.  60.)     VI.  53 
Shirly  v.  Watts,  Mortgage  (I.  611.) 

II.  105 
Short  v.  Smith,  Devise     (III.  102.) 

VI.  86 
Shortridge  v.  Lamplugh,  Deed 

(II.  455,  456.) 
IV.  115,  116 

*  Shove  v.  Pincke,  id.        (II.  605.) 

IV.  251 

,  Devise 

(III.  116.)     VI.  94 
Shrewsbury's  (Lady)   Case, 

Estate  at  Will  (I.  280.) 
I.  244 

(E.  of)  Case,  Offices 

(II.  46.)     III.  105.  113 
Shrewsbury  v.  Shrewsbury,  Estate 
Tail  (I.  87.)     I.  75 

*. ,   Trust 

(I.  408.)     I.  420 

* ,  Merger 

(III.  597.)     VI.  498 
Shulter's  Case,  Deed  (II.  328.) 

IV.  26 
Shurry  v.  Piggott,  Ways     (II.  34.) 

III.  90 
Shute  v.  Shute,  Dower        (I.  176.) 

I.  156 

Shuttleworth  v.  Laycock,  Mortgage 

(1.614)     11.106 

Sidney  v.  Shelley,  Trust     (I.  376.) 

I.  395 


Vol.  Page 

Sidney  v.  Sidney,  Jointure   (I.  228. 

243.)     I.  194.  209 

*  Silcocks,  (in  re,)  Estate  Tail  I.  98 

*  Silvester  v.  Jarman,  Devise 

(III.  261.)     VI.  204 

v.  Wilson,  Trust 

(I.  365.)     I.  388 
,  Devise 


(III.  388.)     VI.  313 

*  Simeon  v.  Simeon,  Deed 

(II.  534.)     IV.  193 

*  Simpson  v.  Gutteridge,  Jointure 

(1.235.)     I.- 202 

* v.  Vickers,  Devise 

(III.  508.)     VI.  414 

v.  Walker,  id. 

(III.  128.)     VI.  105 
Sims  v.  Daughty,  id.        (III.  191.) 

VI.  149 
Skipwith  v.  Green,  Deed  (II.  613.) 

IV.  257 
Slatter  v.  Norton,  Devise  , 

(III.  140.)    VI.  112 

*  Slingsby's  Case,  Offices     III.  116 
,  Deed     (II.  751.) 

IV.  370 
Slocomb  v.  Hawkins,  id.    (II.  507.) 

IV.  166 
Slocombe  v.  Glubb,  id.      (II.  314.) 

IV.  16 
Smales  or  Small  v.  Dale,  Coparcen- 
ary (I.  861.)     II.  392 

,  Tenancy  in 

Common  (I.  873.)     II.  402 
■—,  Descent 


(II.  166.)     III.  345 
Smart  v.  Prujean,  Devise 

(JII.  76.)     VI.  65 
Smartle  v.  Scholar,  id.     (III.  211.) 

VI.  164 

v.  Williams,   (1  Salk.  245.) 

Mortgage  (I.  573.)     II.  81 
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Names  of  Cases. 


Vol.  Page 
Smith  v.  Angel,  Reversion 

(I.  823.)     III.  338 

v.  Ashton,  Deed       (II.  573.) 

IV.  230 

v.  Baker,  Trust  I.  398 

v.  Clay,  Prescription 

(II.  268.)     III.  459 

v.  Coffin,  Devise     (III.  276.) 

VI.  217 

*  —  v.  Compton,  Deed     (II.  770.) 

IV.  384 

*  —  v.  Cooke,  Estate  for  Life 

(I.  112.)     I.  107 

*  —  v.  Death,  Deed  (II.  527.  580.) 

IV.  186.  237 

v.  Evans,  Devise        (III.  52.) 

VI.  48 

v.  Feverell,  Common 

(n.  14.)     III.  74 

v.  French,  Trust        (I.  442.) 

I.  455 

v.  Garland,  Deed      (II.  829.) 

IV;  431 

v.  Havens;  Devise 

(III.  345.)     VI.  274 

*  —  v.  Horlock,  id.  (III.  405. 

417.)     VI.  330.  340 
v.  How,  Common        (II.  19.) 

III.  78 

v.  Johnson,  Deed         IV.  295 

v.  Kemp,  Franchise    (II.  61.) 

III.  263 

*  —  v.  Malings,  Rents     (II.  109.) 

III.  297 
v.  Mapleback,  Deed  (II.  413.) 

IV.  85 
v.  Martin,  id.             (II.  642.) 

IV.  267 
dem.  Dormer  v.  Packhurst, 

Remainder  (I.  717.)     II.  211 

*  —  v.  Parks,  Condition    (I.  503.) 

11.31 


Vol.  Page 
Smith  v.  Kisley,  Deed        (II.  450.) 

IV.  110 

*  —  v.  Smith,  Jointure      (I.  233.) 

1.200 

* ,  Tenancy  in  Common 

(I.  882.)     II.  410 

v.  Tyndal,  Descent    (II.  130.) 

III.  314 

,  Devise     (III.  286.) 

VI.  225 

v.  Triggs,«'rf.(III.  157.)  VI.  124 

v.  Warren,  Remainder 

(I.  788.)     II.  281 

v.  Wheeler,  Deed      (II.  583. 

795.)     IV.  241.  407 

*  Smyth,  Ex  parte,  Rents  (II.  125.) 

III.  310 

*  Smythe  v.  Smythe,  Estate  for  Life 

(I.  139.)     I.  128 

*  Snag's  Case,  Trust  (I.  386.)  I.  404 
Snape  v.  Tourton,  Deed     (II.  478.) 

IV.  136 

*  Sneed  v.  Sneed,  id.         (II.  570.) 

IV.  227 
Snell  v.  Clay,  Trust  (I.  421.)  I.  442 
Snowe  v.  Cutler,  Remainder 

(I.  751.)     II.  246 

,  Devise  (III.  468.) 

VI.  377 
Soane  v.  Ireland,  Tenures  I.  34 
,  Franchise 


(II.  64.)     III.  257.  267 
Soby  v.  Molins,  Estate  for  Life 

(I.  123.)     I.  117 
Solme  v.  Bullock,  Common  (II.  10.) 

III.  71 
Some  v.  Taylor,  Deed       (II.  643.) 

IV.  267 

*  Somerset's  (Duchess  of)  Case, 

Jointure  (I.  223.)     I.  190 

*  Somerset,  (D.  of)  v.  Fogwell, 

King's  Grant  (II.  918.)   V.  55 


Names  of  Cases. 
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Vol.  Page 
Somerville  v.  Lethbridge,  Devise 

(III.  195.)    VI.  151 
Sonday's  Case,  id.  (III.  307.) 

VI.  242 

Sonley  v.   Clockmaker's  Company, 

Trust,  (I.  386.) 

1.404 

*  Soresby  v.  Hollins,  Mortmain 

(III.  23.)     VI.  16 
Soule  v.  Gerrard,  Devise  (III.  186.) 

VI.  144 
South  v.  Alleyne,  Trust      (I.  362.) 

I.  385 
Southampton  v.  Hertford,  Devise 

(III.  560.)     VI.  463 
Southby  v.  Stonehouse,  id. 

(III.  505.)     VI.  411 
Southcot  v.  Stowel,  Deed  (II.  665.) 

IV.  285 

,  Devise 

(III.  378.)     VI.  304 
Southern  v.  Bellasis,  Rents  (II.  87.) 

III.  283 
Southwell  v.  Wade,  Escheat 

(II.  197.)     III.  399 
Sowarsby  v.  Lacey,  Trust  (I.  439.) 

I.  454 

* ,  Devise 

(III.  445.)     VI.  362 
Spalding  v.  Shalmer,  Trust  (I.  435.) 

I.  450 

v.  Spalding,  Devise 

(III.  183.  469.)     VI.  141.  379 
Sparrow  v.  Hardcastle,  id. 

(III.  111.  125.  129.) 
VI.  93.  102.  106 

. v.  Shaw,  id.         (III.  312. 

372.)     VI.  245.  298 

Spencer's  Case,  Deed         (II.  756.) 

IV.  371.  373 

Spencer  v.  Boyes,  id.         (II.  768.) 

IV.  382 


Vol.  Page 

Spencer  v.  Marlborough,  (Duke  of,) 

Deed  (II.  725.)     IV.  332. 

346.  350 

Spirt  v.  Bence,  Devise      (III.  329.) 

VI.  260 
Spraggev.  Stone,  id  (III.102.)  VI.  89 
Sprange  v.  Barnard,  Deed 

(II.  531.)     IV.  191 

* ,  Devise 

(III.  206.)     VI.  161 

Spring  v.  Biles,  Deed         (II.  552.) 

IV.  209,  210 

v.  Ceasar,  Remainder 

(I.  771.)     II.  265 
Spurgeon  v.  Collier,  Mortgage 

(I.  559.)     II.  71 

,  Deed  (II.  837.) 

IV.  437 
Spurrier  v.  Fitzgerald,  id.  (II.  359.) 

IV.  43 
*  Spyve  v.  Topham,  id.      (II.  604.) 

IV.  250 
Squib  v.  Wyn,  Estate  for  Years 

(I.  258.)     I.  229 
Squire  v.  Compton,  Trust    (I.  421.) 

I.  442 
Stafford's  (Lord)  Case,  Remainder 
(I.  743.)     II.  239 
Stafford  v.  Buckley,  Estate  Tail 

(I.  83.)     I.  73 

* ,  Rents  (II.  101.) 

III.  292 


(Lady)  v.  Llewellin,  Trust 

(I.  402.)     I.  415 

v.  Selby,  Mortgage  (I.  598.) 

II.  93 

* v.  Wentworth,  Rents 

(II.  87.)     III.  284 
Staines  v.  Morris,  Deed       (II.  744. 
78Q.)     IV.  368.  392 
Stamford  v.  Hobart,  Remainder 

(I.  803.)     II.  295 
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Names  of  Cases. 


Vol.  Page 
Stamford  v.  Hobart,  Devise 

(III.  381.)  VI.  307 
Standen  v.  Bullock,  Deed    (II.  823. 

830.)     IV.  426.  431 

v.  Standen,  id.     (II.  541.) 

IV.  198 
Stanhope  v.  Manners,  Mortgage 

(I.  656.)     II.  151. 

v.  Verney,  id.      (I.  683  ) 

II.  186 

*  Staniforth  v.  Fox,  Deed  (II.  374.) 

IV.  56 
Stanley  v.  Leigh,  id.  (II.  714.) 

IV.  336 

,  Devise  (III  510.) 

VI.  416 

v.  Leonard,  id.    (III.  314.) 

VI.  247 

v.  Stanley,  Remainder 

(I.  772.)     II.  266 
Stapilton  v.  Stapilton,  Deed 

(II.  464.)     IV.  123 

Staplehill  v.  Bully,  id.         (II.  467. 

843.)     IV.  126.  442 

Staples  v.  Maurice,  id.       (II.  671.) 

IV.  290 
Staunton  v.  Peck,  Devise 

(III.  428.)  VI.  350 
Stedman  v.  Pulling,  Curtesy 

(I.  162.)     I. -145 

*  Steele  v.  Wright,  Rents  (IT.  113.) 

III.  300 
Stephens  v.  Bailey,  Escheat 

(II.  217.)     III.  419 

* v.  Bridges,     Estate    for 

Tears  (I.  273.)     I.  240 

,  Deed 

(11.416.)     IV.  87 

* ,  Merger 

(in.  574.)     VI.  476 

* v.  Brittridge.   See  Stevens 

v.  Brittridge. 


Vol.  Page 
Stephens  v.  Eliot,  Deed     (II.  339.) 

IV.  29 

v.  Olive,  id.  (II.  824. 

838.)     IV.  427.  438 
v.  Stephens,  Devise 


(III.  460.  512.  515,  516.  518.) 

VI.  371.  416.  421, 

422.  424 

Stephenson  v.  Heathcote,  Estate  in 

Fee  (I.  68.)     I.  60 


(III.  198.)     VI.  154 

Sterling  v.  Penlington,    Tenancy  in 

Common  (I.  880.)     II.  408 

*  Sterne,  Ex  parte,  Estate  for  Life 

(I.  105.)     I.  103 

,  Deed  (II.  703.) 

IV.  325 
Stevens  v.  Austin,  Common  (II.  6.) 

III.  67 

* v.   Brittridge,    Estate   for 

Tears  (I.  273.)     I.  239 

* ,  Deed 

(II.  687.)     IV.  308 
* ,  Merger 


(III.  567.  578.)    VI.  470.480 

*  Stevenson  v.  Lambard,  Rents 

(II.  118.)     III.  304 

*  Steward  v.  Lombe,  Deed 

(II.  821.)     IV.  424 

*  Stewart  v.  Garnett,  Devise  ' 

(III.  230.)     VI.  176 
Stileman  v.  Ashdown,  Trust 

(I.  383  )     I.  400 
,  Deed 


(II.  837.)     IV.  438 
Stilesv.  Cowper,  id.  (II.  396.) 

IV.  71 
Stirling  v.  Lidiard,  Devise 

(III.  140.)     VI.  112 
Stocker  v.  Berney,  Prescription 

(II.  244.)     III.  436 


Names  of  Cases. 


695 


Vol.  Page 

*  Stockman  v.  Whither,  Estate  for 

Life  (I.  143.)     I.  131 

Stoke  v.  Pope,  Deed  (II  637.) 

IV.  265 
Stokes  v.  Moore,  id.  (II.  348.) 

IV.  35 

* v.  Russell,  Merger 

(III.  590.)     VI.  492 
Stone  v.  Grubbam,  Deed  (II.  821.) 

IV.  424 

* v.  Maule,  Devise   (III.  499.) 

VI.  406 
Stonehewer  v.  Thompson,  Mortgage 
(I.  611.)     II.  105 
Stonehouse  v.  Evelyn,  Devise 

(III.  54.)     VI.  49 
Stones  v.  Hartley,  id.       (III.  415.) 

VI.  338 

Stoughton  v.  Leigh,  Dower  (I.  183. 

198.  203.)     I.  161.  171 

Stowell's  (Lady)  Case,  id.  (I.  176.) 

I.  155 
Stowell  v.  Zouche,  Prescription 

(II.  240.)     III.  433 
Strachy  v.  Francis,  Estate  for  Life 
(I.  143.)     I.  131 
Strafford  v.  Wentworth,  Rents 

(II.  87.)     III.  284 

Strahan  v.  Sutton,  Dower      (I.  218, 

219.)     I.  185,  186 

Strangeways  v.  Newton,  Remainder 

(I.  786.)     II.  278.  280 

Strathmore  v.   Bowes,    Estate  for 

Life  (I.  141.)     I.  129 

,  Deed 

(II.  795.  804.) 
IV.  407.  414 
,  Devise 


(III.  143.  151.)     VI.  115. 
120,  121 
Stratton  v.  Best,  Joint  Tenancy 

(I.  835.)     II.  368 


Vol.  Page 
Stratton  v.  Best,  Deed       (II.  670.) 

IV.  288 
Streatfield  v.  Streatfield,  Deed 

(II.  694.)     IV.  316 

,  Devise 

*  (III.  24.  27.)     VI.  17.  20 

Stringer  v.  New,  Descent  (II.  190.) 

HI.  383 

v.  Phillips,  Devise 

(III.  416.  418.)    VI.  340, 341 
Strode  v.  Blackburne,  Estate  for 
Life    (I.  111.)     I.  107 

v.   Parker,  Mortgage 

(I.  656.)     II.  151 

v.  Russell,  Devise 

(III.  258.)     VI.  201 
Strong  v.  Teat,  id.  (III.  256.) 

VI.  199 

*Stuart  v.  Bute,  (M.  of,)  Tenancy  in 

Common  (I.  881.)     II.  410 

* v.  Tucker,  Offices 

(II.  54.)     III.  117 
Sturgion  v.  Painter,  Deed  (H.  375.) 

IV.  56 
Styant  v.  Staker,  Common  (II.  24.) 

III.  83 
Summer  v.  Partridge,  Curtesy 

(I.  165.)     I.  148 
Surman  v.  Barlow,  Mortgage 

(I.  690.)     II.  196 
Sussex  v.  Temple,  Joint  Tenancy 

(I.  835.)     II.  368 

v.  Wroth,  Deed     (II.  506.) 

IV.  165 

Sutton's  Case,  Offices    (II.  42.  45.) 

III.  100.  104 

Sutton  v.  Rolfe,  Tenancy  in  Common 

(I.  880.)     II.  409 

v.  Stone,  Estate  Tail 

(I.  92.)     I.  80 

,  Mortgage 

(I.  695.)     II.  197 
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'Names  of  Cases 


Vol.  Page 
Sutton  v.  Sutton,  Devise  (III.  101.) 

VI.  86 

*Swaine  v.  Burton,  id.     (III.  158. 

404.)     VI.  126.  329 

v.  Kennerley,  id. 

(in.  214.)     VI.  166. 
Swannock  v.  Liffbrd,  Trust  (I.  418. 
420.)     I.  430.  442 
S wanton  v.  Raven,  Deed   (11.470.) 

IV.  129 
Swayne's  Case,  Common  III.  72 
Sweetapple  v.  Bindon,  Curtesy 

(I.  164.)     I.  147 

,  Mortgage 

(I.  602.)     II.  97 
,  Devise 


(III.  356.)     VI.  284 
Swift  v.  Gregson,  Deed     (II.  551.) 

IV.  129 

v.  Roberts,  Devise     (III.  39.) 

VI.  30 
Swyft  v.  Eyres,  Deed        (II.  647.) 

IV.  270 
Sym's  Case,  id.  IV.  362 

Symance  v.  Tattam,  Remainder 

(I.  801.)     II.  294 
Symmes  v.  Simmons,  Mortgage 

(I.  666.)     II.  158 
Symonds  v.  Cudmore,  Reversion 

(I.  826.)     II.  360 

* ,  Merger 

(III.  592.)     VI.  482.  494 

v.   Gibson,    Offices 

III.  Ill 
*  Sympson  v.  Hornby,  Dower 

(I.  219.)     I.  186 


*  T —  (Lord)  v.  Barton,  Merger 

(III.  567.)     VI.  470 


Vol.  Page 

*  Tabor  v.  Tabor,  Mortgage 

(I.  661.)     II.  155 
Talbot's  Case,  Rents  (II.  117.) 

III.  303 
Talbot  v.  Tipper,  Deed      (II.  515.) 

IV.  175 
Tanrworth  v.  Ferrers,  Estate  for 

Life  (I.  141.)  I.  129 
Tanfield  v.  Rogers,  Tenures  I.  31 
* ,  Rents  (II.  77.) 

III.  276 
,  Deed  (II.  641.) 

IV.  266 

*  Tankerville  (E.  of)  v.  Coke,  id. 

(II.  496.)     IV.  156 

v.  Fawcett,  Mortgage 

,     (I.  645.)     II.  142 
Tanner  v.  Wise,  Devise   (III.  279.) 

VI.  218 
Tapner  v.  Marlott,  Deed   (II.  614.) 

IV.  258 

Tarback  v.  Marbury,  id.     (II.  821. 

830.)     IV.  424.  432 

Target  v.  Gaunt,  Devise    (III.  494. 

497.)     VI.  402.  404 

Targus  v.  Puget,  Deed       (II.  601.) 

IV.  248 

Tasburg  v.   Echlin,   (2  Br.   P.    C. 

265.)  Mortgage        (I.  566.) 

11.76 

Taster  v.  Marriott,  Trust    (I.  379.) 

I.  397 
Tate  v.  Austin,  Mortgage    (I.  649.) 

II.  145 

v.  Morgan,  id.  II.  146 

Tatem  v.  Chaplin,  Deed    (II.  755.) 

IV.  372 
Tawney  v.  Crowther,  id.    (II.  350.) 

IV.  36 
Taylor  v.   Biddall,  Devise 

(III.  460,  461.)     VI.  370. 
372 


Names  of  Cases. 
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Vol.  Page 

Taylor  v.  Clarke,  Devise  (III.  496.) 

VI.  404 
• v.  Horde,  Tenancy  in   Com- 
mon   (I.  878.)     II.  407 

'■,  Disseisin  (I.  53.) 

I.  52 

,  Prescription 

(II.  250.)     in.  441.  443 

,  Deed       (II.  368. 

618.)     IV.  50.  261 

* v.  Sayer,  Merger  (III.  565.) 

VI.  468 

v.  Taylor,  (1  Atk.  386.) 

Trust   (I.  381.)     I.  399 

v.  Vale,  Deed        (II.  437.) 

IV.  100 

v.  Wheeler,  Mortgage 

(I.  678.)     II.  168 
v.  Whitehead,  Ways  (II.  33.) 

ni.  89 

*  Tempest  v.  Rawling,  Deed 

(II.  377.)     IV.  58 
Temple  v.  Chandos,  Devise 

(III.  138.)     VI.  110 
Tendril  v.  Smith,  id.  VI.  204 

*  Tenny  v.  Agar,  id.        (in.  463.) 

VI.  237.  373 

* v.  Jones,  Trust       (I.  402.) 

I.  415 
Tew  v.  Winterton,  Jointure  (I.  240.) 

1.206 
Theebridge  v.  Killburne,  Deed 

(II.  706.)     IV.  328 
Thellusson  \.  Woodford,  id. 

(II.   717,    718.)     IV.   339, 
340 


Vol.  Page 
Theobalds  v.  Duffay,  Devise 

(III.  520.)     VI.  425 
Thomas  v.  Britnell,  id.     (III.  436.) 

VI.  356 

* v.  Evans,  id.        (III.  95.) 

VI.  82 

v.  Howell,  Condition 

(I.  496.)     II.  27 

v.  Kemeys,  Estate  in  Fee 

(I.  64.)     I.  56 

,  Estate  for 

Tears     (I.  274.) 
I.  240 
* ,  Merger 


(III.  21.  25.  494.  526.) 

VI.  15.  18.  401.  430 

Thelluson  v.  Woodford,  Remainder 

(I.  758.)     II.  253 

vol.  in.  59 


OIL  596.)     VI.  498 
v.  Pledwell,  Estate  by  Stat- 
ute (I.  520.)     II.  44 

v.  Popham,  Deed  (II.  440.) 

IV.  102 

* v.  Thomas,  id.      (II.  552.) 

IV.  210 

,  Devise 

(III.  198.)     VI.  154 
Thompson  v.  Attfield,  Deed 

(II.  365.)     IV.  48 

* v.  Grant,  Devise 

(III.  261.)     VI.  204 

v.  Lawley,  id.  (III.  249.) 

VI.  193 

v.  Leach,  Remainder 

(I.  776.)     II.  270 

,  Deed  (II.  307. 

314.  412.  794.)     IV.  9. 17. 

84.  405 

Thomson  v.  Trafford,  id.    (II.  386.) 

IV.  63 

*Thorn  v.  Newman,  Estate  for  Years 

(I.  271.)     I.  238 

* v.  Woollcombe,  Merger 

(III.  567.  572.  590.) 
VI.  470.  474.  492 
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Names  of  Cases. 


Vol.  Page 

*  Thornborough  v.  Baker,  Mortgage 

(I.  660.)     II.  155 
Thome  v.  Thorne,  id.  (I.  606.) 

II.  101 
Thornhill  v.  Evans,  id.        (I.  657.) 

II.  152 

*  Thornton  v.  Dixon,  Tenancy  in 

Common  (I.  881.) 
II.  409 
Thoroughgood's  Case,  Deed 

(II.  328.  799.)     IV.  26.  47. 
410 
Thorowgood  v.  Collins,  Devise 

(III.  412.)     VI.  336 

*  Thorpe  v.  Goodall,  Deed  (TL.  581.) 

IV.  237 

v.  Thorpe,  id.    (II.  596.) 

IV.  245 
Thrustout  v.  Cunningham,  Devise 

VI.  36 

v.  Peake,  Use     (I.  345.) 

I.  375 
Thruxton  v.  Attorney-General, 

Trust  (I.  414.)     I.  426 

,  Escheat 

(II.  215.)     III.  400.  416 

* ,  Merger 

(IH.  579.)     VI.  481 
Thunder  v.  Belcher,  Mortgage 

(I.  577.)     II.  83 
Thurman's  Case,  Deed       (II.  653.) 

IV.  274 
Thursby  v.  Plant,  id.         (II.  760.) 

IV.  376 
Thwaits  v.  Dye,  id.    (II.  547,  548.) 
IV.  205,  206 
♦Tibbit  v.   Tibbit,  Devise     , 

(III.  209.)     VI.  163 
Tickner  v.  Tickner,  id.    (III.  136.) 

VI.  108 
Tiffin  v.  Tiffin,   Trust  (I.  409.) 

I.  421 


Vol.  Page 
Tilbury  v.  Barbutt,  Devise 

(III.  303.)     VI.  239 

Timewell  v.  Perkins,  id.    (III.  236. 

265.)     VI.  182.  208 

Timmins    v.  Rowlinson,  Estate    at 

Will     (I.  291.)     I.  251 

Tinney  v.  Tinney,  Jointure 

(I.  225,  226.)     I.  191,  192 

,  Deed      (II.  609.) 

IV.  254 
Tippin's  (Sir  T.)  Case,  id. 

(II.  686.)     IV.  307 
Tippin  v.  Coson,  Use  (I.  342.) 

I.  372 
Tipping  v.  Piggot,  Remainder 

(I.  796.)     II.  288.  291 
Tisdale  v.  Essex,  Deed      (II.  374.) 

IV.  55 
Title/  v.  Davis,  Mortgage   (I.  618.) 

II.  112 
*Tollet  v.  Toilet,  Jointure  (I.  238.) 

I.  205 

,  Deed      (II.  568.) 

IV.  225 
*Tolson  v.  Kane,  Prescription 

(II.  240.)     III.  432 
Tomkins  v.  Tomkins,  id.    (III.  212. 
435.)     VI.  165.  355 
Tomlinspn  v.  Dighton,  Deed 

(II.  535.  552.)     IV.  195.  210 


(HI.  267.  325.)     VI.  209.  256 
Tooker  v.  Squier,  Deed      (II.  373.) 

IV.  54 
Toovey  v.  Basset,  Devise  (III.  290.) 

VI.  228 
Torret  v.  Frampton,  id.   (III.  412.) 

VI.  336 
TottersalPs  Case,  Franchise 

(II.  66.)     in.  268 
*Toulman  v.  Steere,  Mortgage 

(I.  680.)     II.  170 


Names  of  Cases. 
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Vol.  Pago 
*Tourle  v.  Band,  Estate  for  Life 

(I.  112.)     I.  107,  108 
,  Mortgage     (I.  672.) 

II.  164 
Towers  v.  Davys,  Jointure  (I.  240.) 

I.  206 
*Townley  v.  Bedwell,  Dower 

(I.  196.)     I.  167 

v.  Gibson,  Private  Act 

(II.  888.)     V.  13 

*Townsend  v.  Champernown,  Trust 

(I.  424.)     I.  445,  446 

* -  v.    Devaynes,    Tenancy 

in  Common     (I.  881.)    II.  410 

v.  Lawton,  Remainder 

(I.  801.)     II.  293 

v.  Wilson,  Deed  (II.  533.) 

IV.  193 
Townson  v.  Tickell,  id.     (II.  793.) 

IV.  405 

— — — — — ,  Devise 

(III.  170.)     VI.  134 
Tracy  v.  Hereford,  Estate  for  Life 
(I.  110.)     I.  106 

v.  Lethieulier,  Remainder 

(I.  718.  723.)     II.  217.  220, 

221 

Trafford  v.  Ashton,  Deed  (II.  479.) 

IV.  137 

», ,  Devise 

(III.  219.)  VI.  169 
Travel's  (Lady)  Case,  Deed  IV.  141 
Travel  v.  Danvers,  Trust    (I.  450.) 

1.460 
Tregame  v.  Fletcher,  Deed 

(II.  462.)  IV.  121 
Trelawney  v.  (Ep.)  Winton,  Offices 

III.  96 
Trenchard  v.  Hoskins,  Deed 

(II.  762.)  IV.  377 
*Trent  v.  Hanning,  Devise 

(III.  291.)     VI.  228 


Vol.  Page 
Trent  v.  Trent,  Devise     (III.  203.) 

VI.  158 
Trepot's  Case,  Deed  (II.  391.) 

IV.  67 

* -,  Merger  (III.   562. 

575.  584.)     VI.  475.  477.  487 
Trevor's  Case,  Offices  III.  109 

Trevor  v.  Trevor,  Deed     (II.  692.) 

IV.  313 
Trewen  v.  Relfe,  Joint  Tenancy 

(I.  857.)     II.  389 
Tribourg  v.  Lord  Pomfret,  Mortgage 
(I.  619.)     II.  112 
Trimmer  v.  Jackson,  Devise 

(III.  71.)     VI.  62 
Tristram  v.  Baltinglass,  Deed 

(II.  499.)     IV.  159 

*Tritton  v.  Foote,  id.        (II.  789.) 

IV.  400,  401 

*Trollope  v.  Linton,  id.     (II.  313.) 

IV.  16 
Trott  v.  Dawson,  Trust       (I.  445.) 

1.457 

v.  Vernon,  Devise   (III.  436.) 

VI.  355 
*Trotter  v.  Oswald,  id.    (III.  499.) 

VI.  406 

* v.  Williams,  id.  (III.  417.) 

VI.  340 
Troughton  v.  Troughton,  Mortgage 
(I.  616.)     n.  107 
Trowel  v.  Castle,  Deed      (II.  796.) 

IV.  407 
*Tucker  v.  Sanger,  id.       (II.  546.) 

IV.  204 

v.  Thurston,  Mortgage 

(I.  600.)     II.  95 

,  Deed    IV.  461 

Tuckfield  v.    Buller,     Tenancy    in 

Common     (I.  885.)     II.  413 

Tuffnellv.  Page,  Devise    (III.  271.) 

VI.  40.  69.  212 
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Names,  of  Cases. 


Vol.  Pago 
Turke  v.  Trencbam,  Devise 

(III.  307.)     VI.  242 
Turkerman  v.  Jeofirys,  id. 

(III.  405.  417.)     VI.  330.  340 
Turner  v.  Buck,  Estate  for  Life 

(I.  130.)     I.  121 

v.  Crane  (1  Vern.  170  n.), 

Mortgage     (I.  654.) 
II.  149 
v.  Hodges,  Escheat 

III.  417 
v.  Husler,  Devise  (III.  244.) 

VI.  188 

v.  Richmond,  Mortgage 

(I.  685.)     II.  188 
v.  Vaughan,  Deed  (II.  809.) 

IV.  418 
Turney  v.  Sturges,  Dower  (I.  200.) 

I.  170 
Turnman  v.  Cooper,  Deed  (II.  654.) 

IV.  275 
Turner's  Case,  id.  (II.  402.) 

IV.  76 
Turton  v.  Benson,  id.         (II.  806.) 

IV.  416 
Twedell  v.  Twedell,  Mortgage 

(I.  646.)     II.  142 
Tweedale  v.  Coventry,  id. 

(I.  637.)     II.  127 
Twisden  v.  Lock,  Deed     (II.  679.) 

IV.  302 

*Twynam   v.   Pickard,    Estate    on 

Condition     (I.  509.)     II.  35 

*Twyne's  Case,  Deed  (II.  821. 

829.  831,  832.)     IV.  424.  431. 

433,  434 

*Tylden  v.  Hyde,  Devise  (III.  445.) 

VI.  362 
*Tyler  v.  Lake,  Extinguishment 

(III.  595.)     VI.  497 
Tynt  v.  Raymond,  Mortgage 

II.  131 


Vol.  Page 
Tyrconnel  v.  Ancester,  (D.  of) 

Deed     (II.  496.)     IV.  151. 

154.  156 

Tyrrel's  Case,  Trust  (I.  352.) 

I.  381 

,  Deed        (II.  451.) 

IV.  112 
Tyrringham's  Case,  Common 

(II.  12.)     III.  73 
Tyte  v.  Willis,  Devise      (III.  302.) 

VI.  238 


U. 

Upton  v.  Bassett,  Deed      (II.  832.) 

IV.  433 

v.  Dawkin,  Franchise 

(II.  61.)     III.  263 


Urmston  v.  Pake,  Deed     (II.  778.) 

IV.  390 
*Uthwatt  v.  Bryant,  Devise 

(III.  153.276.342.)  VI.  216.271 
*Utterson  v.  TJlterson,  id. 

(III.  153.)     VI.  122 

Uvedale  v.    Ettrick,    (2    Cha.   Ca. 

130.)  Trust     (I.  450.)     1. 460 

v.  Halfpenny,  Deed 

(I.  601.)     IV.  248 


(III.  183.)     VI.  142 

v.    Uvedale,    Estate  for 

Life     (I.  134.)     I.  123 

,  Remainder 

(I.  718.)     II.  216 


V. 

Vale  v.  Priour,  Offices        (II.  42.) 

III.  99 
Valentine  v.  Penny,  Common 

(II.  10.)     III.  71 


Names  of  Cases. 
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Vol.  Page 
Vandebendy's  Case,  Deed  (II.  855.) 

IV.  452 

Vane  v.  Lord  Bernard,  Estate  for 

Life     (I.  141.)     I.  129 

v.  Lord  Dungannon,  Deed 

(II.  585.)     IV.  241 
Vaughan  v.  Holdes,  id.      (II.  363.) 

IV.  47 
Vaux  v.  Jefferen,  Offices     (II.  52.) 

HI.  114 
Vavisor's  Case,  Deed         (II.  466.) 

IV.  126 

Vawser  v.  Jeffrey,  Devise  (III.  112. 

137.)     VI.  94.  103.  109 

Veizey  v.  Pinwell,  id.      (III.  519.) 

VI.  425 

Venables  v.  Morris,  Trust   (I.  355.) 

382,  383 

,  Deed    (11.562. 

690,  691.)     IV.  219.  311,  312 

Vernon's  Case,  Jointure        (I.  221. 

223.  226,  227.)     I.  187.  190. 

192,  193 

,  Dower  (I.  200. 

213.)     I.  170.  178 
Vernon  v.  Bethell,  Mortgage 

(I.  665.)     II.  158 

v.  Jones,  Devise    (III.  138.) 

VI.  110 

* v.  Vernon,  Jointure 

(I.  238.)     I.  205 

,  Bents  (II.  123.) 

III.  308,  309 

* ,  Devise 

(III.  208.)     VI.  162 
♦Verrior    v.    Mayor  of    Sandwich, 
Offices     (II.  53.)     III.  115 
Vick  v.  Edwards,  Remainder 

(I.  812.  816.)     II.  330.  333 

. ,  Devise  (III.  291.) 

VI.  229 
59* 


Vol.  Pago 
Villareal  v.  Galway,  Dower 

(I.  217.  219.)     I.  181.  186 
Villers  v.  Hanley,  Reversion 

(I.  823.)     II.  338 
Villiers  v.  Beaumont,  Deed 

(II.  834.)     IV.  435 
Vincent  v.  Ennys,  id.         (II.  578.) 

IV.  235 
Vintner's  Case,  Offices         (II.  45.) 

III.  104 
Vizard  v.  Longdale,  Jointure 

(I.  226.  228.)     I.  192.  194,  195 

W. 

Wade's  Case,  Mortgage        (I.  546.) 

II.  65 

*  Wade  v.  Bache,  id.  (I.  713.) 

II.  210 

* v.  Paget,  Jointure  (I.  238.) 

I.  205 

,  Trust      ■(!.  399.) 

1.413 

* ,  Merger 

(III.  594.)     VI.  496 

*  Wadman  v.  Calcraft,  Condition 

(I.  503.)     II.  31 

* ,  Forfeiture 

(II.  398.)     IV.  73 
Wafer  v.  Mocato,  Condition 

(I.  503.)     II.  31 
Wagstaff  v.  Wagstaff,  Trust 

(I.  354.)     I.  382 
,  Deed 


(II.  536.)     IV.  195 
,  Devise 


(III.  78.)     VI.  67,  68 

*  Wainewright  v.  Elwell,  Copyhold 

Heir     VI.  43 

Wake  v.  Wake,  Dower         (I.  218, 

219.)     I.  185,  186 
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Names  of  Cases. 


Vol.  Page 

Wakeman  v.  Duchess  of  Rutland, 

Deed  (II.  776.)     IV.  389 

Waker  t.  Snowe,  Use         (I.  348.) 

1.378 

,  Deed       (II.  623. 

691.)     IV.  263.  312 

*  Waldo  v.  Martin,  Offices 

(II.  49.)  III.  Ill 
Walker's  Case,  (I.  167.)  I.  149 
Walker  v.  Burrows,  Deed  (II.  825.) 

IV.  427 

v.  Denne,  Estate  in  Fee 

(I.  41.)     I.  46 
,  Escheat  (II.  214.) 

III.  416 
v.  Lamb,  Offices      (II.  43.) 

(III.  101 

* v.  Main,  Devise   (III.  417.) 

VI.  340 

* v.  Meager,  Mortgage 

(I.  610.)     II.  104 
v.  Perkins,  Deed  (II.  808.) 

IV.  417 

* v.  Shore,  Devise       VI.  205 

v.  Snowe,  Deed       (II.  623. 

691.)     IV.  263.  312 

v.  Wakeman,  id. 

(II.  501.)     IV.  161 

v.  Walker,  Jointure  (I.  225, 

226.  228.)     I.  192.  194,  195 
Wall  v.  Bright,  Devise     (III.  261.) 

VI.  204 

v.  Thurborne,  Deed  (II.  481.) 

IV.  139 

Waller  v.  Campian,  Estate  for  Years 

(I.  254.)     I.  226 

*  Walley  v.  Walley,  Mortgage 

(I.  654.)  II.  149 
Wallis  v.  Hodgson,  Devise 

(III.  547.)     VI.  451 

*  Wallwyn  v.  Coutts,  Deed 

(IL  826.)     IV.  428 


Vol.  Page 

Walpole,  (Lord,)  v.  Cholmondeley, 

(Lord,)  Devise  (III.  150.) 

VI.  119 

v.  Conway,  (Lord,)  Deed 


(H.  489.  491.)     IV.  146.  148 

*  Walrond  v.  Hill,  Condition 

(I.  498.)     II.  28 
Walsh  v.  Peterson,  Devise 

(III.  187.)     VI.  145 

* v.  Wallinger,  Power 

(II.  550.)     IV.  207 
Walsingham's  Case,  Estate  Tail 

(I.  90.)     I.  79 
Walter  v.  Bould,  id.   (I.  89.)   I.  78 

v.  Drew,  Devise    (III.  306. 

481.)     VI.  241.  391 

* v.  Hendon,  Deed  (II.  349.) 

IV.  35 

v.  Jaekson,  id.       (II.  384.) 

IV.  62 
Walton  v.  Tryon,   Estate   for  Life 
(I.  123.)     I.  117 
Wankford  v.  Fotherly,  Deed 

(II.  351.)     IV.  37 

*  Ward  v.  Bevil,  Devise 

(III.  312.)     VI.  245 
v.  Bradley,  Deed  (II.  705.) 

IV.  326 

* v.  Cecil,  Private  Act 

(II.  891.)     V.  18 
v.  Everet,  Deed     (II.  669.) 

IV.  228 
* v.  Hartpole,  id.     (II.  549.) 

IV.  207 
v.  Lambert,  id.      (II.  438.) 

IV.  101 
v.  Moore,  Devise  (III.  136.) 

VI.  109 
* v.  Swift,  Power     (II.  533.) 

IV  192 

* ,  Devise     (III.  71.) 

VI.  62 


Names  of  Cases. 
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Vol.  Page 
Warde  v.  Warde,  Jointure  I.  194 
,  Devise         VI.  37 

*  Wardell  v.  Smith,  Deed  (II.  841.) 

IV.  442 
Ware  v.  Polhill,  Power       (II.  521. 
527.)     IV.  181 
Wareham  v.  Browne,  Devise 

(III.  445.)     VI.  361 
Waring  v.  Ward,  Mortgage 

(I.  648.)     II.  143 
Warneford  v.  Warneforde,  Devise 

(III.  52.)     VI.  48 

*  Warner,  Ex  parte,  Mortgage 

(I.  555.)     II.  69 

* v.  Hone,  Devise 

(III.  413.)     VI.  337 

v.  White,  id.     (III.  165. 

402.)     VI.  131.  327 
Warren  v.  Arthur,  Deed    (II.  418.) 

IV.  89 
Warrick  v.  Warrick,  id.     (II.  703.) 

IV.  325 

*  Waterhouse  v.  Holmes,  Mortmain 

(III.  22.)     VI.  16 

Waterman   v.    Soper,    Tenancy    in 

Common  II.  401 

*  Watkins  v.  Birch,  Deed  (II.  821.) 

IV.  424 
Watson's  (Miss)  Case,  Separate  Use 
(III.  428.)     VH.  15 
Watson  v.  Foxon,  Devise 

(III.  428.)     VI.  350 

Watts  v.  Ball,  Trust   (I.  388.  392.) 

I.  406,  407 

v.  Fullarton,  Devise 

(III.  134.)     VI.  107 

v.  Lee,  Joint  Tenancy 

(I.  835.)     II.  368 

*  Weakley  v.  Rugg.  Devise 

(III.  499.)     VI.  406 
Weale  v.  Lower,  Estate  Tail 

(I.  94.)     I.  84 


Vol.  Page 
Weale  v.  Lower,  Remainder 

(I.  752.  815,  816.)     II.  247. 
331.  333 
Wealthy  v.  Bosville,  Devise 

(III.  470.)     VI.  379 

*  Weaver  v.  Maule,  Prescription 

III.  417 
,  Trust,    (I.  368. 

397.)     I.  390.  412 

*  Webb's  Case,  Prescription  III.  454 
Webb  v.  Claverden,  Devise 

(IH.  161.)     VI.  128 

v.  Hearing,  Remainder 

(I.  729.)     II.  226 

,  Devise  (III.  286. 

301,  302.)    VI.  224.  237,  238 

v.  Jones,  Mortgage    (I.  640.) 

II.  136 

v.  Lord    Lymington,    Estate 

for  Life  (I.  Ill,  112.)    I.  107 

* v.  Rorke,  Mortgage  (I.  654.) 

II.  149 
# v.  Russell,  Deed      (II.  760.) 

IV.  376 
,  Merger  (III.  567. 

589.)     VI.  470.  492 
v.  Temple,  Devise  (III.  135.) 
VI.  107 
•  v.  Webb,  Deed        (II.  706.) 
IV.  327 
(II.  470.) 
IV.  129 
(III.  405.) 
VI.  329 

*  Weddell  v.  Mundy,  id.  (III.  190.) 

VI.  147 
Weekes  v.  Peach,  Rents    (II.  101.) 

IH.  293 
Weeks  v.  Staker,  Common 

(II.  20.)     III.  79 
Wegg  v.  Villers,  Remainder 

(1.763.782.)     11.258.275 


v.  Worfield,  id. 

Webster's  Case,  Devise 
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Names  of  Cases. 


Vol.  Page 

*  Welbank  v.  Hayward,  Estate  for 

Life  (I.  122.)     I.  116 
Welby  v.  Welby,  Devise  (III.  255.) 

VI.  199 
"Welcden  v.  Elkington,  id. 

(III.  485.)     VI.  393 
Weld  v.  Hornby,  Franchise 

(II.  61.)     III.  263 
Welden  v.  Bridgewater,  Estate  in 
Fee  (I.  49.)     I.  49 
Welford  v.  Beazeley,  Mortgage 

(I.  679.)     IL-170 

,  Deed  (II.  348.) 

IV.  34,  35 
Welkins  v.  Whiting,  Devise 

(III.  352.)     VI.  280 

*  Wellard  v.  Moss,  Offices    III.  117 
Wellington  v.  Wellington,  Estate  in 

Fee  I.  64 

,  Devise 

(III.  480.)     VI.  389 

Wellock  v.  Hamond,  id.     (III.  282. 

433.)     VI.  222.  354 

Wentworth    v.   Wentworth,    Dower 

(I.  200.)     I.  170 

*  West  v.  Berney,  Deed      (II.  527. 

580.)     IV.  186.  237 

v.  Errissy,  id.  (II.  699. 

702.)    IV.  320.  323,  324,  325 
Westbeech  v.  Kennedy,  Devise 

(in.  56.  64.)     VI.  50.  57 
Westby  v.  Kiernan,  Private  Act 

(H.  885.  892.)    V.  10,  11.  19 

*  Westfaling   v.   Westfaling,  Estate 

for  Life  (I.  118.)    1.113 

*  Westmeath  v.  Westmeath,  Deed 

(II.  838.)     IV.  438 

Whaley  v.  Bagenal,  id.       (II.  357, 

358.)     IV.  40.  43 

v.  Tankard,  id.      (II.  450.) 

IV.  Ill 


Vol.  Page 
Whalley  v.  Reerde,  Devise 

(III.  183.)     VI.  142 

v.  Thompson,  Ways 

(H.  35.)     HI.  90 
Wharton  v.  Gresham,  Devise 

(III.  304.)     VI.  239 

Wharton   v.  Wharton,  Estate   Tail, 

(I.  94.)     I.  84 

Whateley  v.  Kemp,  Deed  (II.  696.) 

IV.  317 
Wheate  v.  Hall,  Devise    (HI.  450.) 

VI.  364 
Wheatley  v.  Best,  Dower    (I.  200.) 

I.  170 

*  Wheeler  v.  Duke,  Deed   (II.  659. 

668.)     IV.  279.  288 

v.  Newton,  id.  (H.  347.) 

IV.  34 

-. v.  Thoroughgood,  Estate 

for  Years  (I.  255.)     I.  226 

* v.  Trotter,  Offices 

(II.  47.)    III.  106 

v.  Walroone,  Devise 

(III.  251.)     VI.  195 
Whelpdale  v.  Cookson,  Trust 

(I.  446.)     I.  457 
Whetstone  y.  Bury,irf.(I. 354.)  1. 382 

v.  Wentworth,  Deed 

(II.  466.)     IV.  126 
Whichcot  v.  Fox,  id.  (II.  731.) 

IV.  354 

,  Condition 

(I.  475.)     II.  8 
Whichcote  v.  Lawrence,  Trust 

(I.  448.)     I.  458 
Whistler's  Case,  King's  Grant 

(II.  918.)     V.  54 
Whistler  v.  Webster,  Devise 

(HI.  26.)     VI.  19 
Whitacre,  Ex  parte,  id.    (III.  261.) 

VI.  204 


Names  of  Cases. 
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Vol.  Page 
Whitaker  v.  Ambler,  Devise 

(III.  244.)  VI.  187 

Whitchurch    v.  Whitchurch,    Trust 

(I.  409.  411.)     I.  421.  423 

,  Devise 

(III.  79.)     VI.  70 

,  Merger 

(III.  566.  576.)     VI.  469.  478 

Whitcombe  v.  Whitcombe,  Descent 

(II.  167.)     III.  345 

*  White  v.  Trustees  of  the  British 

Museum,  Devise  (III.  56.) 

VLSI 

v.  Barber,  id.      (III.  184.) 

VI.  142 

v.  Carter,  id.       (HI.  386.) 

VI.  31 1 

v.  Collins,  id.        (HI.  371. 

399.)     VI.  296.  324 
v.  Ewer,  Mortgage  (I.  622.) 

II.  114 
* v.  St.  Barbe,  Deed 

(II.  546.)     IV.  204 

v.  Sawyer,  Common 

III.  72 

v.  Stringer,  Deed  (II.  842.) 

IV.  442 

* Warner,  Condition  (I.  503.) 

11.31 

* v.  White,  Mortgage 

(I.  653.)     II.  149 

Whitfield  v.  Bewit,  Estate  for  Life 

(I.  123.  125.  135.)     I.  117, 

118.  123 

,  Estate  for  Years 

(I.  262.)     I.  232 

v.  Taylor,  Jointure 

(I.  237.)     I.  204 

,  Deed  (II.  800.) 

IV.  411 

v.  Pinder,  Rents  (II.  123.) 

III.  308 


Vol.  Page 

Whiting  v.  White,  Mortgage  (I.  626, 

627.)     II.  118 

Whitlock's  Case,  Rents        (II.  83.) 

III.  281 

,  Deed         (II.  388. 

511.)     IV.  64.  170 
Whitlock   v.   Huntwell,   Joint   Ten- 
ancy (I.  844.)     II.  376 
Wicherley    v.    Wicherley,  Jointure 
(I.  237.)     I.  204 
Wickham  v.  Wickham,  Estate  for 
Life  (I.  123.  139.)     I.  117.  127 
Widdowson  v.  Earl  of  Harrington, 
Prescription  (II.  241.) 

III.  434 
Widlake  v.  Harding,  Devise 

(III.  265.)  VI.  208 
Wight  v.  Lee,  id.  (III.  320.)  VI.  253 
Wigley  v.  Black  wall,  Condition 

(I.  497.)     II.  27 

*  Wigsell  v.  Smith,  Deed  (II.  496.) 

IV.  156 
,  Trust  (I.  408.) 

I.  420 

v.  Wilce,  Devise. 

(III.  271.)     VI.  212.  221 
Wild's  Case,  Common  (II.  12.) 

III.  73 
,  Devise         (III.  304.) 

VI.  239 
Wilde  v.  Clarkson,  Deed   (II.  427.) 

IV.  94 
Wilkes  v.  Boddington,  Trust 

(I.  41 6.)     I.  428 

* v.  Holmes,  Deed    (II.  571.) 

IV.  228 

*  Wilkins  v.  Fry,  id.  (II.  744. 

780.)      IV.  392 
Wilkinson  v.  Adam,  Devise 

(III.  74.  214.)    VI.  64.  166 

* v.  Chapman,  id. 

(III.  275.)     VI.  216 
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Names  of  Cases. 


Vol.  Page 

Wilkinson  v.  Colley,  Estate  at  Will 

(I.  290.)     I.  250 

v.  Merry]  and,  Devise 

(III.  257.)     VI.  200 

* v.  Parry,   Trust 

(I.  450.)     I.  460 

v.  South,  Devise 

(III.  498.)     VI.  405 
v.  Spearman,  Joint  Ten- 
ancy (I.  832.)    II.  365 
Wilks  v.  Back,  Deed  (II.  333.) 

IV.  28 
*  Willan  v.  Lancaster,  Devise 

(III.  436.)     VI.  356 
Willett  v.  Winnell,  Mortgage 

(I.  558.)     II.  70 
Williams  v.  D.  of  Bolton,  Estate 

for  Life  (I.  136.)     I.  124 

v.  Bosanquet,  Mortgage 

(I.  581.)     H.  86 

* v.  Carter,  Devise 

(III.  450.)     VI.  364 

v.  Chitty,  Jointure  (I.  225. 

232.)     I.  191.  200 

,  Devise 

(ni.  436.)     VI.  355 

v.  Coade,  id.  (III.  167.) 

VI.  133 

* v.  Jekyl,  Estate  for  Life 

(I.  118.)     I.  113 
* ,  Devise 


(III.  363.)     VI.  290 
v.  Lonsdale,  Escheat 

(II.  218.)     III.  419 
v.  Owen,  Dsvise 

(III.  129.)     VI.  105 
v.  Sorrell,  Mortgage 

(I.  591.)     II.  89 
,  Deed 


(II.  855.)     IV.  452 
v.  Springfield,  Mortgage 

II.  110 


Vol.  Page 
Williams  v.  Thomas,  Devise 

(III.  235.)     VI.  181 

v.  Williams,  Estate  Tail 

after  Possibility,  fyc.  (I.  150.) 
I.  136 

v.  Wray,  Mortgage 

(I.  602.;     II.  97 
*  Willie  v.  Lugg,  id.  (I.  619.) 

II.  112 

Willington  v.  Willington,  Estate  in 

Fee  Simple  (I.  73.)     I.  164 

Willion  v.  Berkley,    (I.  84.)    I.  74 

Willis  v.  Shorral,  Devise 

(III.  449.)     VI.  364 
Willoughby  v.  Willoughby,  Trust 
(I.  406.  413.  415,  416.) 
I.  418.  425.  427.  440 

,  Mortgage 

(I.  599.  681.)     II.  94.  183 
Willows  v.  Lydcot,  Devise 

(III.  252.)     VI.  195 
Wills  v.  Palmer,  Use  (I.  341.) 

1.372 


(III.  217.)     VI.  168 

v.  Stradling,  Deed     (II.  354.) 

IV.  39 
Wilson  v.  Bayly,  Remainder 

(1.815.)     II  332 

* ,  Devise   (III.  417.) 

VI.  340 

v.  Carter,  Deed      (II.  387.) 

IV.  63 

* v.  Dent,  Devise  VI.'  69 

* v.  Knubly,  (7  East,  128.) 

Estate  in  Fee  I.  57 

* ,  Bond    (II.  427.) 

IV.  93 

* ,  Devise     (III.  8.) 

VI.  8 

* v.  Major,  id.         (III.  206.) 

VI.  161 


Names  of  Cases. 
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Vol.  Page 
*  Wilson  v.  Metcalf,  Mortgage 

(I.  659.)     II.  153 

v.  Mounts,  Devise    VI.  205 

* v.  Piggott,  Deed     (II.  553.) 

IV.  210 

* v.  Vansittart,  Devise 

(III.  356.)     VI.  283 

v.  Wjlles,  Common  (II.  10.) 

III.  71 
Wind  v.  Jekyl,  Devise      (III.  519.)  . 

VL  425 
Windham  v.  Windham,  Deed 

(II.  645.)     IV.  269 
Windsmore  v.  Hobart,  id. 

(II.  650.)     IV.  272 
Windsor,  Dean  of,  v.  Gover,  Bents 

(II.  76.)     III.  276 
Winne  v.  Littleton,  Mortgage 

(I.  661.)     II.  155 

,  Devise 

(III.  258.)     VI.  201 
Winnington's  Case,  Use       (I.  345.) 

I.  375 
Winnington  v.  Foley,  Remainder 

(I.  800,  801.)     II.  292. 

294.  297 

Winsor  v.  Pratt,  Devise  (III.  101.) 

VI.  86 
Winter's  Case,  Rents  (II.  77.) 

III.  276,  277 
Winter  v.  Loveden,  Deed 

(II.  502.  512.)     IV.  164.  171 
Wiscot's  Case,  Joint  Tenancy 

(I.  848.)     n.  378 

* . ,  Merger    (III.  565, 

566.  580,  581.)     VI.  468,  469. 

481.  484 

Wiseman's  Case,  Deed       (II.  450.) 

IV.  110 
♦Withers  v.  Withers,  Trust  I.  398 
Withes  v.  Casson,  Deed     (II.  624.) 

IV.  264 


Vol.  Page 
*Wolf  v.  Hill,  Estate  for  Life 

(I.  139.)     I.  128 
*Wollen  v.  Tanner,  Deed  (II.  552.) 

IV.  210 
Wood's  Case,  Remainder     (I.  815.) 

H.  332 
Wood  v.  Baron,  Devise    (III.  305.) 

VI.  240 

v.  Gaynon,  Estate  for  Life 

(I.  126.)     I.  119 

v.  Eeignold,  Remainder 

(I.  787.)     II.  279 

v.  Saunders,  Devise 

(III.  491.)     VI.  399 

v.  Shurley,  Jointure    (I.  223.) 

I.  189 
v.  Southampton,  (D.  of,)  Con- 
dition    (I.  491.)     II.  24 
Woodden  v.  Osbourn,  Devise 

(III.  227.)     VI.  174 
*  Woodgate  v.  Unwin,  id.  (III.  414.) 

VI.  338 
Woodhouse  v.  Hoskins,  Remainder 
(I.  804.)     II.  294 
* v.  Jenkins,  Deed —  Cov- 
enant    (II.  749.)     IV.  370 

* v.  Meredilli,  Devise 

(III.  259.)     VI.  202 
Woodie's  Case,  Deed  (II.  826.) 

IV.  428 
Woodliff  v.  Drury,  Use        (I.  340.) 

1.371 

— '■ ,  Remainder 

(I.  769.)     II.  263 
Woodman  v.  Blake,  Condition 

(I.  502.)     II.  30 
Woodward  v.  Foxe,  Offices  (II.  53.) 
III.  110.  115 
v.  Glasbrook,  Devise 


(III.  191.  330.)    VI.  148.  260 
Wooton  v.  Edwin,  Rents     (II.  81.) 

III.  279 
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Names  of  Cases. 


Vol.  Page 
*Worcester's    (Dean    and   Chapter 
of)  Case;  Lease  (II.  390.)  IV.  66 
Worledge  v.  King  well,  Common 

(II.  24.)     III.  72.  84 
*  Worrall,    (in   re,)    Offices 

III.  110 

*Worsley  v.  Scarborough,  Mortgage 

(I.  689.)     II.  195 

v.  Stuart,  Estate  for  Life 

(I.  125.)     I.  118.  122 
Wortley  v.  Birkhead,  Trust  (1. 415.) 

1.427 

,  Mortgage 

(I.  686.)     II.  188 
Wotton  v.  Shirt,  Rents      (II.  116.) 

III.  302 
Wray  v.  Williams,  Trust    (I.  420.) 

I.  441 

,  Mortgage 

(I.  604.)     II.  97.  99 
Wright  v.  Atkyns,  Devise 

(III.  208.  225.)     VI.  162. 
173,  174 

v.  Cadogan,  (Lord,)  Deed 

(II.  488.)     IV.  145 

v.  Cartwright,  id.  (II.  382.) 

IV.  59 

v.  Hall,  Devise    (III.  167.) 

VI.  133 

v.  Hammond,  id.  (III.  473.) 

VI.  382 

v.  Holford,  id.       (HI.  424. 

426.  430.)     VI.   346.  348, 
349.  352 

v.  Littler,  id.       (III.  128.) 

VI.  105 

v.  Pearson,  Trust    (I.  364.) 

I.  387 

,  Devise 

(HI.  359.  362.   369.  375.) 

VI.  281.  286.  289.  296. 

301 


Vol.  Page 
Wright  v.   Pilling,   Mortgage 

II.  173 

* v.  Powle,  Estate  for  Life 

(I.  122.)     I.  116 

* v.  Rose,  Mortgage  (I.  568.) 

11.79 

* v.  Russell,  Devise 

(III.  272.)     VI.  213 

v.  Wakeford,  Deed 

(II.  532.)     IV.  192 

1 —  v.  Wright,  Devise 

(III.  56.  520.)     VI.  51.  425 

v.  Wyvell,  id.      (III.  203.) 

VI.  158 
Wrightson  v.  Hudson,  Deed 

(II.  853.)     IV.  450 
Wrotesley  v.  Adams,  id.    (II.  646.) 

IV.  269 
Wyatt  v.  Bar  well,  id.         (II.  866.) 

IV.  460 
Wykes  v.  Tyllerd,  id.        (II.  439.) 

IV.  102 

*  Wykham  v.  Wykham,  Rents 

(II.  125.)     III.  310 
Wyllion  v.  Barkley,  Estate  Tail 

(I.  84.)     I.  74 

* ,  Private  Act 

(II.  876.)     V.  3 
Wymple  v.  Fonda,  Remainder 

(I.  702.)     II.  202 
Wyndham  v.  Chetwynd,  Devise 

(III.  70.)     VI.  61 

* v.  Egremont,  (Earl,) 

Trust  (I.  408.)     I.  420 

* ,  Merger 

(III..  597.)     VI.  498 
Wynn  v.  Wynn,  Devise 

(III.  164.)     VI.  129 

*  Wynne  v.  Griffith,  Deed  (II.  560.) 

IV.  218 

v.  Hawkins,  Devise 

(III.  206.)     VI.  161 


Names  of  Cases 

Vol.  Page 
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"Wynne  v.  Williams,   Trust 

(I.  419.)     I.  439 

* v.  Wyvell,  Devise 

(III.  203.)     VI.  158 

Y. 

Yard  v.  Ford,  Franchise      (II.  62.) 

III.  264 
Yate  v.  Windham,  Joint  Tenancy 

(I.  855.)    II.  386 
Yates  v.  Hambly,  Mortgage 

(I.  629.)     II.  120 
Yelverton  v.  Yelverton,  Deed 

(II.  445.)     IV.  108 


Vol.  Page 
*York  v.  Stone,  Joint  Tenancy 

(I.  848.)     II.  380 
Young  v.  Jenkins,  Use         (I.  324.) 

1.356 

Young  v.  Stowell,  Offices     (II.  46.) 

in.  101.  104 

♦Younger  v.  Welham,  id.     III.  107 


Z. 

Zovch  v.  Parsons,  Deed     (II.  311.) 

IV.  14 

v.  Woolston,  id.      (II.  542, 

543.  576.)     IV.  201.  233 


VOL.    III. 


60 


AN 

INDEX 

OF    THE 

NAMES    OF    THE    CASES 

ABRIDGED    AND    CITED   BY    THE    AMERICAN   EDITOR. 


The  Numerals  refer  to  the  volumes ;  the  Figures  to  the  original  pages  in  the  margin. 

[The  references  thus  enclosed  (  )  are  to  the  volumes  one  to  three,  inclusive,  of  the  present 
American  edition,  and  to  the  marginal  paging.  The  other  references  are  to  the  volumes 
one  to  six,  inclusive,  and  to  the  star-paging  of  Mr.  Cruise's  Digest.] 


A. 


Abbott  v.  Hurd, 

v.  Jenkins, 

— ■. v.  Pike, 


Vol.  Page 
IV.  390 

IV.  20 

II.  156 

IV.  21 

II.  270 

IV.  246 


Abbot  v.  Allen,        (II.  778.) 

v.  Bagley,        (II.  319.) 

v.  Upton,  (I.  661.) 

(II.  320.) 
(I.  81.) 
(II.  599.) 

v.  The  Essex  Co.  (III.  263.  454.) 

VI.  207.  367 
Abby  v.  Goodrich,  (II.  739.)  IV.  366 
Abeel  v.  Kadcliff,  (I.  369.  II.  95.) 
I.  390.  III.  288 
Abercrombie  v.  Baldwin,  (I.  54.  873.) 
I.  52.  II.  402 
Abernathy  v.  Boazman,  (II.  437.) 

IV.  100 
Abraham  v.  Bubb,  (I.  131,  132.) 

I.  121 
Abrahams  v.  Bunn,  (I.  655.)  II.  150 
AbramvTWard,  (III.  309.)  VI.  244 
Ackland  v.  Gaisford,  (I.  585.)  II.  88 
v.  Lutley,     (II.  378.)     IV.  59 


Ackless  v.  Seekright, 


Vol.  Page 

(III.  455.) 

VI.  367 

Ackley  v.  Hoskins,  (II.  620.)     IV.  261 

Acton  v.  Symon,        (II.  95.)     III.  288 

Adair  v.  Lott,        (I.  154,  155.)     I.  140 

v.  Shaw,  (I.  302.)     I.  339 

Adam  v.  Briggs  Iron  Co.  (I.  882.) 

II.  410 
v.  Keer, 


(II.  330.)     IV.  27 

(I.  216.)   I.  181 

(III.  441.) 

VI.  359 

(I.  587.  597.) 

II.  88.  93 

(III.  53.  57.  192.) 

VI.  49.  51.  149 

(in.  344.)     VI.  273 

(I.  696.)     II.  196 

(III.  48.)     VI.  34 

v.  Frothingham,  (I.  886.  II.  587. 

594.59  7.)     11.413.     IV.  241. ' 

245,  246 


Adams  v.  Adams, 
v.  Brackett, 


■  v.  Brown, 
•  v.  Chaplin, 


-  v.  Cruft, 

■  v.  Essex, 

■  v.  Field, 
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Names  of  Cases. 


Vol.  Page 
Adams  v.  Jones,     (III.  170.)     VI.  133 

v.  Law,         (11.622.)     IV.  262 

v.  Logan,    (III.  220.)     VI.  169 

■  v.  McMillan,   (II.  349.)    IV.  35 

v.  Pease,  (II.  10.  59.  634.) 

III.  71.  262 

v.  Saratoga,  &c.  R.  R.  Co. 

(II.  638.)     IV.  266 

v.  Tanner,         (I.  109.)     I.  105 

v.  Warner,  (II.  630.)     IV.  265 

v.  Warrand,        (1. 165.  II.  75.) 

I.  148.  III.  274 

Aiken  v.  Sanford,     (II.  639.)     IV.  265 

v.  Smith,  (I.  869.)     II.  400 

Ainsley  v.  Rutter,    (II.  747.)     IV.  369 

Albany  v.  Clapp,  (1.549.)     11.67 

Albert  v.  Ross,  (II.  345.)    IV.  33 

v.  Winn,       (II.  836.)    IV.  437 

Alchorn  v.  Gomme,      (I.  578.)     II.  84 

Alcock  v.  Little,        (11.637.)     IV.  265 

Alden  v.  Gilmore,  (I.  54.)     I.  52 

Alderman  v.  Phelps,   (II.  380.)    IV.  59 

Aldermann  v.  Neate,  (II.  374.)  IV.  56 

Aldrich  v.  Albee,  (I.  494.)     II.  26 

v.  Cooper,       (I.  665.)     II.  158 

v.  Parsons,  (I   43.)     I.  46 

Alexander  v.  Alexander,    (I.  81.  708.) 

II.  206.  543.     IV.  202 

v.  Gould,  (II.  822.)  IV.  425 

v.  Warrand,  (I.  165.  II.  75.) 

I.  148.    HI  274 

Allaire  v.  Hartshorn,  (II.  831.)  IV.  432 

Allan  v.  Backhouse,  (I.  653.   III.  443.) 

II.  149.    VI.  360 

Allen  v.  Allen,  (I.  216.    III.  197.) 

I.  181.    VI.  135 

(II.  619.)     IV.  261 

(I.  573.)     II.  80 

(IE.  53.  72.) 

VI.  49.  62 

(I.  590.  611.) 

II.  89.  104 

(II.  138.  178.) 

m.  319.  351 

(III.  42.)     VI.  31 

(I.  54.)     I.  52 


—  v.  Bates, 

—  v.  Bicknell, 

—  v.  Bradshaw 


•  v.  Clarke, 

v.  Donaldson, 

v.  Harrison, 
v.  Holton, 


Vol.  Page 
Allen  v.  Hoyt,  (III.  220.  272.) 

VI.  169.  213 

v.  Kincaid,         (II.  30.)     III.  87 

v.  Kingsbury,         (II.  598.  640.) 

IV.  246.  265 

v.  Knight,  (I.  554.)     H.  69 

v.  Little,    (II.  755.  766.    in.  14. 

IV.  372.. 375.)     VI.  13 

v.  McKean,  (I.  45.)     I.  47 

v.  Sayward,    (H.  746.)    IV.  369 

v.  Scott,  (II.  628.)     IV.  265 

v..  Thayer,  (I.  54.     II.  95.) 

I.  52.     in.  288 

v.  Woodward,  (I.  870.) 

II.  400 

Allen's  Executors,  (III.  1  73,  174.  237.) 

VI.  134.  182 

Allison  v.  Allison,       (IH.  83.)     VI.  73 

Allyn  v.  Mather,  (I.  54.)     I.  52 

Alna  v.  Plummer,      (H  346.)     IV.  33 

Alston  v.  Alston,         (II.  380.)    IV.  59 

Altemas  v.  Campbell,        (I.  50.)     I.  50 

Alton  v.  111.  Transp.  Co.  (II.  639.) 

IV.  266. 

v.  Pickering,      (II.  96.)     in.  288 

Ambler  v.  Norton,  (I.  216.  226. 

m.  177.)     I.  181.  192.     VI.  136 

:  v.  Weston,      (I.  234.)     I.  201 

Ames  v.  Gray,  (II.  185.)     III.  378 

v.  Schuesler,       (I.  286.)     I.  247 

Amory  v.  Fairbanks,  (I.  692.) 

II.  196 

v.  Fellows,     (III.  67.)     VI.  60 

v.  Francis,       (I.  665.)     II.  158 

Aneaster  v.  Mayer,  (I.  551,  552.) 

n.  68 

Anderson  v.  Chick,  (U.  346.  353.) 

IV.  33.  39 

v.  Greble,  (HI.  229.) 

VI.  176. 

in  re,  (III.  51.)    VI.  48 

v.  Jackson,       (HI.  310.  455. 

459.  464.)     VI.  244.  367.  370.  374 

v.  Nesbit,      (I.  370!)     I.  391 

v.  Parsons,  (HI.  162.) 

VI.  128 


Names  of  Cases. 
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Vol.  Page 
Andrew  v.  N.  Y.  Bible,  &c,  (III.  162.) 

VI.  128 
Andrews  v.  Andrews,  (I.  233.)  I.  200 
v.  Emmet,  (II.  538.) 

IV.  197 

; —  y.  Jones,       (I.  372.)     I.  392 

v.  Senter,  (I.  498.  506.) 

II.  28.  33 

v.  Scotton,    (1.692.)    11.196 

v.  Sparhawk,  (I.  440.) 

1.455 

v.  Wolcott,  (I.  647.) 

II.  143 
Androscoggin  Bank  v.  Kimball, 

(II.  328.)     IV.  26 

Annable  v.  Patch,  (HI.  281.)    VI.  221 

Annan  v.  Merritt,      (II.  353.)     IV.  39 

Anonymous  Case,    (II.  329.    HI.  269.) 

IV.  26.     VI.  211 

v.  May,  (II.  744.)  IV.  368 

Anstey  v.  Dowsing,    (III.  67.)    VI.  60 
Anstruther  v.  Chalmer,  (III.  1 73.) 

VI.  134 
Anthony  v.  Rees,  (III.  291.)  VI.  229 
Appleton  v.  Boyd,      (I.  830.)     II.  364 

v.  Fullerton,  (H.  31.)    III.  87 

Archdeacon  v.  Bowes,  (I.  591.) 

II.  289 


Archer's  Case, 
Archer  v.  Deneale, 

Argent  v.  Durrant, 
Arms  v.  Ashley, 
v.  Burt, 


(I.  166.)  I.  149 

(HI.  228.) 

VI.  175 

(I.  288.)  I.  248 

(I.  369.)  I.  390 

(H.  568.)  IV.  278 


Armstrong  v.  Armstrong, 
324.) 
v.  Eldridge, 


v.  Kent, 


(in.  265. 

VI.  208.  256 

(III.  411.) 

VI.  335 

(III.  278.) 

VI.  217 

v.  Risteau,     (I.  54.  II.  229. 

259.)     I.  52.    III.  426.  451 

(II.  619.) 

IV.  261 

(E.  427.) 

IV.  94 


■  v.  Stovall, 
•  v.  The  State, 


Vol.  Page 
Arnold  v.  Brown,  (I.  378.  442.) 

I.  396.  455 

v.  Mundy,      (II.  58.)     III.  262 

v.  Richmond  Iron  Works 

(II.  314.)     IV.  17 

v.  United  States,         (II.  381.) 

IV.  59 

Arnot  v.  Post,  (I.  594.)     II.  91 

Arrison  v.  Hamstead,  (II.  336.) 

IV.  29 
Arthur  v.  Arthur,  (HL  137.)     VI.  109 

v.  Bockenham,  (HI.  114.) 

VI.  94 

v.  Broadmax,  (11.319.) 

IV.  20 
Ascough's  Case,  (II.  105.)  III.  296 
Asey  v.  Hoover,  (II.  136.)  III.  318 
Ash  v.  Way,  (E.  138.)     EI.  319 

Ashby  v.  Ashby,     (EI.  441.)     VI.  359 

v.  Eastern  R.  R.  Co.,     (n.  628.) 

IV.  265 
Ashfield  v.  Ashfield,  (E.  393.)  IV.  69 
Ashley  v.  Ashley,  (EI.  421.)  VI.  344 
Ashmore,  in  re,  (EI.  56,  57.)  VI.  51 
Ashmun  v.  Williams,  (I.  43.)  I.  46 
Ashurst  v.  Given,  (I.  322.  399.) 

I.  354.  413 
Aspden's  Estate,  (in.  175,  215.) 

VI.  134.  166 
Aspinall  v.  Andus,  (IE.  270.)  VI.  211 
Aspinwall  v.  Kempson,      (I.  423.  428.) 

1.446 
Aston  v.  Aston,  (I.  132.)     I.  121 

Astor  v.  Hoyt,  (I.  582.)     U.  86 

v.  L'Amoreux,     (I.  370.)     I.  391 

v.  Miller,  (I.  582.)     E.  86 

Atherton  v.  Johnson,       (I.  54.)     I.  52 

Atkins  v.  Bordman,         (H.  25.  28.  35. 

628.)     EI.  85,  86.  91.     IV.  265 

v.  Chilson,  (I.  503.  505.  II.  227.) 

II.  31.     EI.  425 

v.  Kron,  (I.  60.)     I.  54 

Atkinson  v.  Cummings,   (II.  610.  631.) 
IV.255.  265 

v.  Pilworth,  (n.  598.) 

IV.  246 


60' 
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Names  of  Cases. 


Vol.  Page 
Attorney-General  v.  Duke  of  Marl- 
borough, (I.  132.)     I.  121 
v.  Farmer,  (II.  916.) 

V.  53 
v.  Griffith,  (II.  544.) 

IV.  202 
v.  Hall,      (in.  455.) 

VI.  367 

v.  Hinkman, 

(HI.  169.)     VI.  133 
v.  Parker,    (II.  597.) 

IV.  246 

v.  Sands,      (I.  397.) 

I.  412 

v.  Sibthorp, 

(III.  170.)     VI.  133 

v.  Sitwell,   (II.  358.) 

IV.  43 
Atwell  v.  Barney,  (IH.  463.)  VI.  373 
Aubin  v.  Daly,  (I.  83.)     I.  73 

Auditor  v.  Adams,  (II.  36.)  III.  92 
Audley's  (Lord)  case,  (I.  50.)  I.  50 
Augusta  Bank  v.  Hamblet,      (II.  611.) 

IV.  255 
Austin  v.  Bradley,  (I.  558.)  II.  73 
v.  Cambridgeport,  (HI.  32.  44.) 

VI.  23 
v.  Downer,              (I.  548.  566.) 

II.  67.  69 

v.  Gage,  (n.  426.)     IV.  93 

v.  Sawyer,    (I.  63.  266.)    I.  55. 

234 
Aveling  v.  Knipe,  (I.  829.)  II.  364 
Averill  v.  Loucks,         (I.  518.)     II.  42 

v.  Taylor,       (I.  611.     II.  374.) 

II.  105.     IV.  55 
Avery  v.  Dufrees,    (II.  136.)    HI.  318 

v.  Pixley,  (HI.  52.  96.) 

VI.  48.  83 
Ayers  v.  McConnell,  (II.  607.) 

IV.  253 
Ayres  v.  Ayres,         (HI.  51.)     VI.  98. 

v.  Draper,  (I.  284.)     I.  246 

v.  Nelson,  (I.  573.)     II.  80 

v.  Waite,  (I.  620.  692.) 

II.  113.  196 
Ayton  v.  Ayton, .   (HI.  220.)     VI.  163 


Vol.  Page 


B. 


Babcock  v.  Albee,        (I.  284.)     I.  246 

v.Smith,         (1.168.)     1.150 

Backus  v.  McCoy,  (I.  18.   II.  755.) 

1.13.     IV.  371 

Bacon  v.  Brown,  (I.  555.)     II.  69 

v.  Huntington,  (I.  502.)     II.  30. 


Badeau  v.  Mead,  (H.  630.)  IV.  265 
Badlam  v.  Tucker,  (I.  664.)  H.  157 
Bagshaw  v.  Spencer,         (I.  358.  360.) 

I.  384 
Bagwell  v.  Elliott,  (III.  72.)  VI.  62 
Bailey  v.  Bailey,         (III.  80.)     VI.  70 

v.  Duncan,        (I.  193.)     I.  164 

v.  Ekins,  (I.  66.)     I.  58 

v.Homan,  (1.498.)     11.28 

v.  Ogden,       (II.  345.)     IV.  33 


v.  Pearson,      (II.  317.)     IV.  18 

v.  Willard,  (III.  596.)     VI.  498 

Bain  v.  Clark,  (I.  264.)     I.  233 

Bainbrigge  v.  Blair,      (I.  444.)     I.  456 
Baird  v.  Rowan,     (III.  447.)     VI.  361 

v.Wolfe,        (11.267.)     IH.  459 

Baker  v.  Adams,  (1.256.)     1.227 

v.  Baker,  (I.  200.)     I.  170 

v.  Boston,       (II.  229.)     III.  426 

v.  Bridge,     (III.  270.)     VI.  211 

v.  Briggs,      (II.  359.    III.  263.) 

IV.  43.  VI.  207 

v.  Davis,  (I.  44.)     I.  46 

v.  Dening,        (III.  50.)     VI.  47 

v.  Fales,         (II.  236.)     III.  428 

v.  Jordan,      (H.  588.)     IV.  242 

v.  Pratt,  (I.  275.)     I.  241 

v.  Root,  (I.  286.)     I.  247 

v.  Shepherd,     (H.  37.)     III.  92 

v.  Vining,  (I.  371,  372.) 

I.  391,  392 
Baldrick  v.  White,  (III.  420.)  VI.  343 
Baldwin  v.  Baldwin,  (III.  212.) 

VI.  165 
v.  Bank  of  Massillon,  (H.  797.) 

IV.  409 

v.  Campfield,    (I.  372.)     I.  392 

v.  Jenkins,     (H.  419.)     IV.  90 

v.  Karver,  (IH  220.)     VI.  169 


Names  of  Cases. 
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Vol.  Page 
Baldwin  v.  Whiting,    (I.  873.)    H.  402 

Baldwyn  v.  Banister,  (I.  685.)     II.  188 

Balgrave  v.  Clunn,        (I.  588.)     II.  89 

Ball  v.  Ball,  (II.  638.)     IV.  266 

v.  Dunsterville,  (11.333.) 

IV.  28 

v.Payne,  (11.657.)     IV.  277 

Ballard  v.  Ballard,      (I.  704.  III.  162.) 

II.  203.  VI.  128 

v.  Way,  (H.  881.)     V.  7 

Ballentine  v.  Poyner,  (I.  122.)  I.  116 
Balliet's  Appeal,  (III.  111.)  VI.  93 
Ballow  v.  Wood,  (I.  871.)  II.  400 
Bally  v.  Wills,  (II.  754.)  IV.  371 
Balmain  v.  Shore,  (I.  880.)  II.  409 
Baltimore  Turnpike  Case,        (II.  553.) 

IV.  211 
Bambaugh  v.  Bambaugh,         (II.  877.) 

V.  4 
Bamford  v.  Melvin,  (II.  37.  53.) 

HI.  92.  115 
Bancroft  v.  White,        (1.189.)     1.163 
Bandy  v.  Cartwright,   (I.  264.  II.  746.) 
I.  233.    IV.  369 
Bank  v.  Watson,  (I.  524.)     II.  49 

v.  Willard,         (1.661.)     11.156 

of  Alexandria  v.  Dyer,  (II.  259.) 

in.  451 

Augusta  v.  Earle,  (I.  61.)     1. 54 

Cumberland  v.  Bugbee, 

(H.331.)     IV.  27 

Ogdensburg  v.  Arnold, 

(I.  648.)     II.  143 

Pennsylvania  v.  Wise,    (II.  79. 

121.)     III.  278.  306 

the  United  States  v.  Daniel, 

(H.  266.)  III.  459 
v.  Daddridge, 

(II.  332.)  IV.  27 
v.  M'Gill, 

(II.  427.)     IV.  94 

Westminster  v.  Whyte, 

(I.  555.)     H.  69 

Banks  v.  Am.  Tract  Society,    (H.  227. 

235.)     III.  425.  428 

Banyard  v.  M'Elroy,  (III.  161.) 

VI.  128 


Vol.  Page 
Baptist  Church  v.  Bigelow,      (II.  346.) 

IV.  33 
Barber  v.  Root,  (I.  168.)     I.  150 

Barclay  v.  Raine,  (II.  754.)  IV.  371 
Bardwell  v.  Ames,  (II.  634.)  IV.  265 
Barheydt  v.  Barheydt,  (III.  176.) 

VI.  136 
Baring  v.  Nash,  (I.  857.)     II.  389 

Barkalew  v.  Taylor,  (I.  555.)  II.  69 
Barker  v.  Keat,        (11.593.)     IV.  245 

v.Parker,  (1.186.)     1.163 

Barksdale  v.  Barksdale,  (III.  92.) 

VI.  80 
Barlow  v.  Heneage,  (II.  337.)  IV.  29 
Barnacle  v.  Nightingale,        (III.  322.) 

VI.  254 
Barnard's  (Lord)  Case,  (I.  132.)  I.  121 
Barnard  v.  Bailey,  (ID.  265.)     VI.  208 

v.  Edwards,    (I.  211.)     I.  177 

v.  Martin,  (II.  648.)     IV.  271 

v.  Pope,       (I.  413.  872.  887.) 

II.  402 
Barnes  v.  Beach,  (I.  594.)     H.  91 

v.  Hart,        (II.  489.)     IV.  146 

■  v.  Irwin,       (II.  489.)     IV.  146 

v.  Shinholster,  (II.  95.) 

HI.  288 
v.  Teague,     (IT.  353.)     IV.  39 


Barnett  v.  Barnett,  (III.  328.)  VI.  259 
Barney  v.  Keith,     (II.  746.)     IV.  369 

v.  Saunders,    (I.  441.)     I.  455 

Barnitz  v.  Casey,  (III.  455.)  VI.  367 
Barns  v.  Hatch,  (H.  335.)     VI.  29 

Barr  v.  Golloway,         (I.  154.)     I.  140 

v.  Gratz,  (I.  49.)     I.  50 

v.  Graybill,        (IH.  48.)     VI.  34 

Barrell  v.  Joy,      (I.  369.  443.)     I.  390. 

456 
Barrett  v.  French,  (II.  444.  602.) 

IV.  107.  248 
Barrett  v.  Stockton  and  Darlington 

Railway  Co.  (II.  887.)     V.  12 

v.  Thorndike,  (II.  301.)     IV.  7 

Barron  v.  Barron,  (I.  372.)  I.  392 
Barruso  v.  Madan,  (I.  467.)  II.  3 
Barry  v.  Butlin,  (III.  15.  18.)  VI.  14 
v.  Gamble,        (H.  909.)     V.  44 
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Vol.  Page 
Barstow  v.  Gray,       (II.  347.)     IV.  34 

Bartholomew  v.  Harris,  (III.  53.) 

VI.  49 

Bartlett  v.  Downes,      (I.  426.)     I.  446 

v.  Harlow,  (I.  873.  882.) 

n.  410 

v.  King,    (IH.  175.)     VI.  135 

Barton  v.  Croxall,  (III.  135  ) 

IV.  108 

v.  Robins,       (III.  57.)     VI.  51 

Bartol  v.  Calvert,       (II.  380.)     IV.  59 

'  Barwick  v.  Miller,    (II.  138.)     III.  319 

Bass  v.  Scott,     (I.  316.  363.    HI.  269.) 

I.  349.  386.     VI   211 

Batchelder  v.  Robinson,  (I.  968.) 

n.  199 

v.  Sturgis,       (1.18.)     1.13 

Batcheller  v.  Pratt,       (I.  583.)     H.  86 

Bateman  v.  Roden,  (Earl)     (HI.  441.) 

VI.  359 

Bates  v.  Norcross,   (I.  49.  56.   H.  856.) 

I.  50.  52.    IV.  452 

v.  Shraeder,         (I.  129.)     I.  120 

v.  Sparrell,  (I.  46.)     I.  47 

v.Webb,        (IH.  216.)     VI.  167 

Battles  v.  Holley,  (H.  224.)  HI.  423 
Baugham  v.  Baugham,  (II.  662.) 

IV.  282 
Bauly,  in  re,  (HI  51  )  VI.  48 
Baxter  v.  Baxter,  (II.  305.)  IV.  9 
v.  Bradbury,  (H.  135.) 

IH.  318 

v.  Browne,     (II.  378.)     IV.  58 

v.  Ryerss,  (I.  17.)     I.  13 

v.Taylor,         (1.120.)     1.115 

Bayley  v.  Bailey,  (IH.  8.  80.) 

VI.  7.  70 

v.  Greenleaf,  (H  831.) 

IV.  433 

v.  Mollard,     (III.  21.)     VI.  15 

v.  Staats,  (I.  450.)     I.  460 

Baylis  v.  Dineley,  (H.  393.)  IV.  69 
Bayly  v.  Lawrence,  (I.  263.)  L  233 
Beach  v.  Packard,  (H.  322.)  IV.  23 
Beaeheroft  v.  Beachcroft,        (HI.  21.) 

VI.  15 


Vol.  Page 
(IH.  51.)     VI.  48 

(H.  317.    IV.  18.) 

H.  820.    IV.  424 

(IH.  160.)     VI.  128 

(HI.  197.  284.) 

VI.  136.  223 

(HI.  226.)     VI.  174 


Beadle,  in  re, 
Beal  v.  Warren, 

Beall  v.  Fox, 
v.  Holmes, 

Beals  v.  Crisford, 
Beaman  v.  Whitney,  (H.  622.) 

IV.  262 
Bean  v.  Atwater,  (I.  468.)     II.  3 

v.  Morgan,         (II.  319.)     IV.  20 

v.  Thompson,   (H.  599.)     IV.  246 

Bear  v.  Bear,  (H.  629.)     IV.  265 

•  v.  Bitzer,  (I.  45.)     I.  46 

Bear  Camp  R.  Co.  v.  Woodman, 

(II.  909.)  V.  44 
Beard  v.  Cowman,  (in.  68.)  VI.  60 
Beardslee  v.  Beardslee,  (I.  187.) 

I.  163 

v.  French,       (I.  38.)     I.  46 

Beaston  v.  Farmer's  Bank,         (I.  70.) 

1.61 
Beatty  v.  The  Lessee  of  Knowles, 

(H.  914.)  V.  53 
Beatys  v.  Knowler,  (II.  595.)  IV.  245 
Beaulieu  v.  Flinglan,  (I.  145.)  I.  132 
Beaumont  v.  Fell,  (HI.  212,  213.) 

VI.  165 
Beavan  v.  Delahay,  (I.  266.)  I.  234 
Bebb  v.  Penorye,  (in.  329.)  VI.  260 
Beck  v.  Hanscom,       (H.  39.)     III.  94 

v.  McGillis,  (I.  60.)     I.  54 

Becker  v.  Ten  Eyck,  (H  49.) 

in.  in 

(I.  283.) 

I.  246 

(II.  441.  856.) 

IV.  103.452 

(H.  336.)     IV.  29 

(II.  322.  639.) 

IV.  23.  265 

Belfour  v.  Weston,  (II.  747.)     IV.  369 

Bell  v.  Buckminster,  (HI.  19.) 

VI.  14 

v.  Morse,  (H.  630.)     IV.  2K5 

v.  Phyn,  (I.  880.)     H.  409 


Bedford  v.  McElhetton, 


Beers  v.  Hawley, 

Belden  v.  Carter, 
v.  Seymour, 


Names  of  Gases. 


Ill 


Vol.  Page 
Bell  v.  Scannon,        (II.  437.    in.  283. 

462.)     IV.  100.    VI.  222.  372 

v.  Twilight,  (I.  113.  II.  611.  763. 

858.)     I.  109.    IV.  256.  378.  452 

Bellasis  v.  Hester,     (II.  379.)     IV  59 

Bellows  v.  Sackett,       (I.  264.)     I.  233 

Bells  v.  Gillespie,    (HI.  296.)     VI.  233 

Bender  v.  Deterick,  (ILL  173.) 

VI.  134 

v.  Fromberger,  (I.  1 7.  II.  748.) 

I.  13.     IV.  369 


Benedict  v.  Bebee, 

v.  Morse, 


Benford  v.  Gibson, 
Bennett  v.  Bittle, 

v.  Burgis, 

v.  Conant, 

v.  Jenkins, 

v.  Morris, 


(I.  307.)     I.  342 
(I.  280.)     I.  245 
(II.  36.)     III.  92 
(II.  106.)     III.  296 
(I.  449.)     I.  460 
(I.  693.)     H.  196 
(1.17.)     1.13 
(III.  323.) 
VI.  255 

v.  Pixley,   (II.  732.)     IV.  354 

v.  Robinson,    (I.  4S9.)     II.  22 

■ —  v.  Sherrod,  (HI.  96.)     VI.  83 

v.  Tankerville,  (in.  113.) 

VI.  94 

Bennock  v.  Whipple,   (I.  280.  549.    H. 

419.)     I.  245.    tt  67.    IV.  90 

Berg  v.  Radcliff,     (in.  435.)     VI.  355 

Bergen  v.  Bennett,       (I.  445.  569.    II. 

493.)     I.  457.    II.  79.    IV.  148 

v.  Duff,  (n.  494.  553.) 

IV.  148 
Bernasconi  v.  Atkinson,         (UI.  212.) 

VI.  165 
Berry  v.  Berry,      (III.  296.)     VI.  231 

v.  Garland,      (H.  638.)     IV.  266 

v.  Heard,  (I.  134.)     I.  122 

v.  Mut.  Ins.  Co.        (I.  555.  672.) 

n.  69.  163 

v.  Taunton,  (I.  475.)     II.  8 

v.  Williamson,     (I.  450.)     I.  460 

Best  v.  Givens,  (IL  311.)     IV  14 

Bethel  v.  Moore,  (III.  96.)  VI.  83 
Betman  v.  Bateston,  (I.  344.)  I.  370 
Betts  v.  Union  Bank,  (II.  322.) 

IV.  23 


Betts  v.  Wirt, 


Vol.  Page 
(II.  136.  175.) 

HI.  318.  351 
Bevan  v.  Pope,  (I.  190.)     I.  164 

Bevans  v.  Briscoe,  (I.  265.)  I.  234 
Beverley  v.  Burke,  (I.  54.)     I.  52 

Beverley's  Case,  (II.  314.)  IV.  18 
Bibb  v.  Thomas,  (III.  96.)  VI.  83 
Bickford  v.  Daniels,  (I.  548.)  II.  67 
Bicknell  v.  Hood,  (II.  377.)  IV  58 
Biddies  v.  Biddies,  (III.  91.)  VI.  80 
Bidwell  v.  Lethbridge,  (II.  744.) 

IV  368 
Bigelow  v.  Battle,  (II.  232.)  III.  428 
v.  Bush,  (I.  647.)     II.  143 

v.  Collamore,  (II.  110.) 

HI.  299 

v.  Topliff,  (I.  556.  873.) 

II.  69.  402 

v.  Jones,  (I.  18.  54.  873.) 

I.  13.  52.  402 

v.  Willson,  (II.  379,  380.) 

IV  59 
Bisrgs  v.  Brown,  (I.  266.)     I.  234 

Billing  v.  Billing,  (III.  277.)  VI  217 
Billings  v.  Taylor,  (I.  195.)  I.  166 
Binney's  Case,  (I.  41.)     1.46 

Binnington  v.  Harwood  (I.  591.) 

11.89 
Birch  v.  Ellames,         (I.  554.)     II.  69. 

v.  Wade,  •     (HI.  209.)     VI.  162 

v.  Wright,   (I.  570.  574.  578,  579. 

822.    H  79.  95.)     H.  80,  81.  84. 

338.    III.  278.  288 

Bird  v.  Wood,         (HI.  225.)     VI.  173. 

Birdsall  v.  Applegate,  (HI.  237.) 

VI.  182 

v.  Hewlett,  (III.  441 .)    VI.  359 

Birmingham  v.  Kirwan,  (I.  213.)' 

I.  178 
Birthright  v.  Hall,  (ni.  364.)  VI.  291 
Biscoe  v.  Perkins,  (I.  808.)  II.  300 
Bishop  v.  Elliott,  (I.  266.)     1.  234 

v.  Hampton,  (II.  140.)    III.  320 

v.  Selleck,    (II.  683.     III.  347.) 

IV.  305.     VI.  276 
Bissell  v.  Erwin,  (I.  18.)     I.  13 
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v.  Gilmore,     (II.  746.) 

v.  Lindsay,        (I.  874.) 

- —  v.  Saunders,    (II.  823.) 
Blackiston  v.  Haslewood, 


Vol.  Page 

Bitner  v.  Brough,  (I- 17-)     1-13 

Bixby  v.  Whitney,        (I.  494.)     II.  26 
Black  v.  Ellis,     (III.  15.  71.)     VI.  14. 

62 

IV.  369 

II.  402 

IV.  426 

(HI.  185.) 

VI.  144 

Blacklock  v.  Barnes,  (I.  585.)      II.  87 

Blackstone  Bank  v.  Davis,         (I.  470. 

472.)     II.  5,  6 

Blaekwell  v.  Bull,  (HI.  226.)     VI.  174 

v.  Justices  of  Lawrence  Co. 

(I.  18.)     I.  13 

Blagge  v.  Miles,       (II.  877.    III.  237.) 

V.  4.    VI.  182 

Blagrave  v.  Clunn,       (I.  588.)     II.  89 

Blair  v.  Hardin,       (11.749.)     IV.  370 

v.  Harrison,         .(I.  197.)     I.  168 

v.  Smith,  (n.  611.)     IV.  256 

(I.  192.  205.) 
I.  164.  173 


v.  Thompson, 

Blaine  v.  Chambers, 


Blake  v.  Clarke, 


■  v.  Crowninshield, 

v.  Hayward, 
v.  Knight, 


v.  Milliken, 
•  v.  Sanderson, 


(H.  628.) 
IV.  265  ' 
(II.  628.  642.)  i 
IV.  265.  267 
(H.  379.) 
IV.  59 
(I.  542.)     II.  63 
(IH.  53.  56.) 
VI.  49.  51 
(I.  870.)     H.  400 
(H.  613.) 
IV.  257 

v.  Sturtevant,    (H.  37.)     ni.  92 

Blakeslee  v.  Blakeslee,  (H.  353.) 

IV.  39 
Blakesley  v.  Whieldon,  (I.  40.)  I.  46 
Blanchard  v.  Baker,  (II.  232.) 

m.  428 

v.  Ellis,    (II.  613.)     IV.  257 

Bland  v.  Lipseombe,  (H  223.) 

HI.  422 

v.  Middleton,        (I.  502.)     II.  30 

v.  Williams,    (III.  192.)     VI.  149 


Blandford  v.  Marlborough,      (II.  495.) 

IV.  154 

Blaney  v.  Bearce,  (I.  548.  572.) 

H.  67.  80 

Blankley  v.  Winstanley,  (II.  916.) 

V.  53. 
Blatchford  v.  Preston,  (11.49.)  III.  Ill 
Bleakley  v.  Smith,     (II.  347.)     IV.  34 
Blethen  v.  Dwinal,     (I.  620.)     II.  113  . 
Blewer  v.  Brightman,  (HI.  228.) 

VI.  175 
Bligh  v.  Brent,  (1-41.)     1.46 

Blight  v.  Atwell,  (H.  133.  640.) 

IV.  265 

v.  Rochester,  (n.  133. 409.  611.) 

IH  317.    IV.  82.  256 

v.  Shenck,       (II.  340.)     IV.  30 

Bliss  v.  Collins,        (II.  125.)     III.  310 

v.  Sheldon,  (I.  235.)     I.  201. 

Blood  v.  Blood,  (I.  185.)     I.  162 

Blount  v.  Blount,  (II.  323.  447.) 

IV.  24.  108 
Blow  v.  Maynard,  (I.  185.)  I.  162 
Blundell  v.  Catterall,  (II.  57.)    III.  262 

v.  Gladstone,  (II.  213.) 

VI.  165 
Blunden  v.  Baugh,  (I.  53.  289.) 

I.  52.  248 
Blunt  v.  Melcher,  (H  620.)  IV.  261 
Blydenburgh  v.  Cotheal,          (n.  755.) 

IV.  372 
Blyholder  v.  Gilson,  (I.  372.)  I.  392 
Boardman  v.  Gore,  (II.  325.)  IV:  25 
Bodwell  v.  Webster,  (I.  548.  556.) 

II.  67.  69 
Bogardus  v.  Trinity  Church,       (I.  54.) 

1.52 
Boggs  v.  Varner,  (II.  856.)  IV.  452 
Bohannan  v.  Wolcott,  (HI.  96.  152.) 
VI.  83.  120 
Boldry  v.  Parris,  (IH.  59.)  VI.  52 
Bolles  v.  Chauncey,  (I.  661.)  H.  156 
Bolivar  Man.  Co.  v.  Neponset  Man.  Co. 
(II.  227.)  III.  425 
Bolton  v.  Bp  of  Carlisle,         (II.  414.) 

IV  85 
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Tol.  Page 
Bolton  v.  Hamilton,    (I.  875.)     II.  402 

Bonibaugh  v.  Bombaugh,  (I.  830.) 

II.  364 

Bond  v.  Cutler,  (I.  498.)     II.  28 

v.  Hopkins,         (I.  613.    II.  267.) 

H.  106.    IH.  458 

v.  Swearinger,  (IL  136.) 

IH.  317 

v.  Thompson,  (H.  836.)    IV.  436 

Bonithon  v.  Hockmore,  (I.  586.)     H.  88 

Bonnett  v.  Sadler,        (1.124.)     1.117 

Bonzon  v.  Williams, 

Boocher  v.  Samford, 


Boody  v.  McKenney, 

Bool  v.  Mix, 

Boone  v.  Boone, 
Booth  v.  Booth, 
Boothby  v.  Vernon, 
Bordman  v.  Osborn, 

Boring  v.  Lemon, 
Borland  v.  Marshall, 


Nichols, 


(I.  554.)     II.  69 

(II.  627.) 

IV.  265 

(11.311.) 

IV.  14 

(11.311.     m.  322.) 

IV.  14    VI.  254 

(I.  216  )     I.  181 

(I.  539  )     H.  63 

(I.  166.)     I.  149 

(H  105.) 

HI.  296 

(I.  542.)     H.  63 

(I.  155..  167.) 

I.  141.  147 

(I.  216.)     I.  181 

(I.  266.)     I.  234 


Boraston  v.  Green, 
Borst  v.  Emple,       (II.  630.)     IV.  265 
Boscowan  v.  Canterbury,         (TL.  632.) 

IV.  265 
Bosley  v.  Bosley,  (HI.  90.)  VI.  80 
Boston  v.  Binney,      (H.  95.)     III.  288 

v.  Lecraw,  (H  229.)     III.  426 

Boston  Bank  v.  Chamberlin,   (II.  311.) 

IV.  14 

v.  Read,     (I.  582.)     II.  86 

Boston  Iron  Co.  v.  Ring,  (I.  590,  591.) 

H.  89 
Boston  &  Lowell  R.  R.  Co.  v. 
Salem  &  L.  R.  R.  Co. 


(H.  70.) 
HI.  270 
63.)     I.  55 
(II.  631.) 
IV.  265 
Botham  v.  Melntier,  (I.  694.)     II.  196 


Bostwick  v.  Leach,  (I 

Bosworth  v.  Sturtevant, 


Botsford  t.  Burr, 
Bott  v.  Burnell, 


Vol.  Page 

(I.  372.)     I.  392 

(II.  363.  599.) 

IV.  47.  247 

Bouchill  v.  Clary,       (H.  311.)     IV.  14 

Boudinot  v.  Bradfort,  (III.  152.) 

VI.  120 
Boughton  v.  Boughton,  (II.  338. 

IH  441.)  IV.  29.  VI.  359 
Bounds  v.  Gray,  (III.  97.)  VI.  83 
Bovey  v.  Smith,  (III.  175.)  VI.  135 
Bowen  v.  Bowen,         (I.  505.)     II.  32 

v.  Conner,      (I.  882.)     H.  410 

Bowers  v.  Portei1,      (III.  215,  216.  351. 
353.)     VI.  167.  280,  281 

v.  Suffolk  Man.  Co.     (II.  229.) 

HI.  426 
Bowditch  v.  Bannelos,  (I.  451.)  I.  461 
Bower  v.  Conner,    (TL  649.)     IV.  271 


(I.  202,  370.) 
I.  171.  391 
(I.  449.)  I.  460 
(I.  45.)  I.  47 
(I.  503.)  H.  31 
(H.  88.)  HI.  285 
(TL  353.)  IV.  39 
(I.  664.)  H.  157 
(H.  319.)  IV.  20 
Boyd  v.  Bingham,  (III.  458.)  VI.  369 
v.  Cook,  (m.  57.  96.)    VI.  51.  83 


Bowie  v.  Berry, 

Bowles  v.  Weeks, 
Bowman  v.  Wathen 
Bowser  v.  Colby, 
v.  Scott, 


Box  v.  Stanford, 
Boyce  v.  Boyce, 
v.  Owens, 


■  t.  Harris, 

■  v.  Latham, 
•  v.  Martin, 

v.  McLean, 

■  v.  Sloan, 


(I.  621.)  H.  113 
(IU.  90.)  VI.  80 
(TH.  97.)  VI.  83 
(I.  372.)  I.  392 
(H  95.)     III.  288 


Boydell  v.  Drummond,  (I.  369.)    1. 390 

v.  Golightly,  (III.  215.) 

VI.  167 
Boyer  v.  Newbanks,  (I.  200.)  I.  171 
v.  Williams,        (I.  109.)     I.  106 


Boyle  v.  Lysaght,    (II.  598.)     IV.  246 

v.  Parker,  (IH.  90.  229.) 

VI.  80.  176 
Boys  v.  Bradley,  (HI.  226.)  VI.  174 
Bozon  v.  Williams,  (I.  554.)  II.  69 
Bracket  v.  Norcross,  (I.  873.)  H  402 
v.  Waite,     (H.  823.)     IV.  426 
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Vol.  Page 
Brackett  v.  Blake,     (11.54.)     III.  117 

Bradburne  v.  Botfield,  (II.  750.) 

IV.  370 

Bradford  v.  Belfield,  (I.  390.  m.  275.) 

I.  407.    VI.  215 

v.  Haynes,  (III.  237.) 

VI.  182 

v.Pitts,      (H  640.)     IV.  265 

v.  Randall,  (II.  328.  330,  331.) 

IV.  26,  27 

Bradish  v.  Gibbs,      (II.  487.  489.  538.) 

IV.  145,  146.  197 

v.  Schenck,    (II.  373.)     IV.  55 

Bradley  v.  Covel,  (I.  280.  283.) 

I.  245,  246 

v.  Holdsworth,      (I.  41.)     I.  46 

v.  Rice,  (II.  637,  638.) 

IV.  265 

v.  Snider,  (I.  590.)     II.  89 

Brady  v.  Waldron,  (I.  131.  574.) 

I.  121.    II.  81 

Braham  v.  Burchell,  (III.  142.) 

VI.  114 

Brailsford  v.  Heyward,    (III.  175,  176. 

237.)     VI.  135,  136.  182.  424 

Brain  v.  Brain,       (III.  137.)     VI.  110 

Braman  v.  Stiles,     (II.  489.)     IV.  146 

Bramble  v.  Billings,  (II.  657.)    IV.  277 

Branch  v.  Doane,     (II.  228.)     III.  425 

v.  Ewington,  (II.  620.) 

IV  261 

Brandt  v.  Gelston,    (II.  683.)     IV.  305 

v.  Ogden,     (II.  640.)     IV.  265 

Branscome  v.  Scarborough,     (II.  427.) 

IV  94. 

Brant  v.  Robertson,      (I.  562.)     II.  74 

v.  Wilson,  (III.  84.  91.) 

VI.  74.  80 

Brashear  v.  Macey,  (III.  192.) 

VI.  149 

Brashier  v.  Jackson,  (II.  377.)    IV.  58 

Brassey  v.  Dawson,  (I.  69.)     I.  61 

Brathwaite  v.  Brathwaite,  (I.  685.) 

II.  188 

Brattle  Square  Church  v.  Grant, 

(n.  717.)     IV.  383 


Vol.  Page 
Braybroke  v.  Inskip,    (I.  391.)     I.  407 

Breckenridge  v.  Brooks,     (I.  585,  586. 

594.)     II.  88.  91 

v.  Ormsby,  (I.  594.) 

n.  91. 

v.  Todd,  (II.  831.) 

IV.  433 

Breed  v.  Judd,  (II.  311.)     V.  14 

Breeding  v.  Taylor,         (II.  610.  631.) 

IV.  255.  265 

Breedon  v.  Breedon,  (III.  406.) 

VI.  331 

Breedon's  Case,        (II.  593.)     IV.  244 

Brent  v.  Bank  of  Washington,    (I.  69.) 

I.  61 

Brewer  v.  Blongher,    (II.  138.  m.  22.) 

HI.  319.    VI.  15 

v.  Connel,         (1.179.)     1.157 

v.  Harris,       (H.  380.)     IV.  59 

v.  Opie,      (HI.  186.)     VI.  144 

v.  Vanarsdale,   (I.  193.)   I.  164 

Brewster  v.  Hill,  (I.  252.)     I.  224 

v.  McCall,      (HI.  41,  42.  44.) 

VI.  31,  32,  33 
Brice  v.  Randall,  (II.  29.)     HI.  87 

Bridge  v.  Wellington,  (II.  587.) 

IV.  241 

v.  Yates,  (m.  42.)     VI.  31 

Bridger  v.  Carhartt,    (I.  613.)     H.  106 
Bridges  v.  Chandos,  (Duchess  of,) 

(HI.  113,  114,  115.)     VI.  94 
v.  Hitchcock,  (H  598.) 

IV.  246 
v.  Pleasants,  (HI.  192.) 

VI.  149 

v.  Purcell,  (I.  45.)     I.  47 

Briggs  v.  Fish,  (I.  548.)     H  67 

v.  Hale,         (II.  105.)     HI.  296 

v.  Oaks,  (I.  265.)     I.  233 

v.  Wilkinson,     (I.  581.)     H.  85 

Brigham  v.  Eveleth,    (I.  845.)     H.  377 
v.  Shattuck,  (H.  732.) 

IV.  354 
Bright  v.  Boyd,  (I.  307.)     I.  342 

v.  Wilson,  (I.  128.)     I.  120 

Brightmen,  ex  parte,     (I.  587.)     H.  89 
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'Vol.  Page 

Brimmer  v.  Long  Wharf,  (I.  67.)  I.  52 

v.  Sohier,  (III.  143.)  VI.  115 

Brinckerhoff  v.  Brown,  (1.611.) 

H.  105 

v.  Lansing,      (I.  630.  661. 

680.)  II.  122.  156.  170 

v.  Marvin,  (I.  665.) 

II.  158 

v.  Remsen,     (IE.  54.  71.) 

VI.  49.  62 
Brinley  v.  Mann,  (II.  332,  333.) 

IV.  27,  28 
Briscoe  v.  The   Bank  of  the  Common- 
wealth of  Ky.  (II.  G9.)  III.  270 

v.  King,  (I.  551.)    II.  68 

Bristow  v.  Wood,  (II.  755.)  IV.  371 
Britton  v.  Turner,  (11.121.)  III.  306 
Broad  v.  Bevan,  (III.  209.)  VI.  162 
Broadders  v.  Turner,  (m.  349.) 

VI.  277 
Broadhurst  v.  Morris,  (III.  319.) 

VI.  256 
Broadway  v.  State,  (II.  747.)  IV.  369 
Brockenborough  v.  Ward,         (I.  467.) 

H.  3 
Brograve  v.  Winder,  (m.  67.)  VI.  60 
Brooke  v.  Smith,      (II.  619.)    IV.  261 

v.  Turner,  (III.  420.)    VI.  343 

v.  Kent,  (HI.  92.)     VI.  80 

Brooks  v.  Barrett,         (III.  14,  15.  19.) 

VI.  14 

v.  Bondsey,       (I.  581.)    II.  85 

v.  Jones,  (I.  360.)     I.  384 

v.  Marbury,  (IT.  821.)  IV.  425 

v.  Towle,     (I.  55.  371.)     I.  52. 

391 
Brookville  Ins.  Co.  v.  Records. 

(H.  875.)  V.  2 
Broom  v.  Broom,  (1.187.)    1.163 

Brothers  v.  Brothers,  (I.  447.)  I.  458 
Broughton  v.  Broughton,        (II.  338.) 

IV.  29 

v.  Langley     (I.  359.)  I.  384 

v.  Randal),    (I.  179.)    I.  157 

Brown  v.  Arundel,  (II.  89.)  HI.  285 
v.  Balridge,   (II.  441.)  IV.  103 

61 


Vol.  Page 
Brown  v.  Barkham,     (I.  657.)    II.  152 

v.  Bates,  (I.  279.)     I.  244 

v.  Brent,  (I.  657.)     II.  152 

v.  Brown,  (IL  309.  336. 

IH.  111.  117.)     n.  347. 
0  ,  IV.  12.  29.     VI.  93,  94 

v.  Burkenmeyer,         (II.  347.) 

IV.  34 

v.  Burliugham,  (II.  1 74.) 

III.  351 

v.  Cole,  (I.  595.)     IL  91 

v.  Cram,  (I.  572.)     II.  80 

v.  Crump,         (I.  266.)     I.  234 

v.  Dean,  (I.  548.)     II.  67 

v.  De  Selding  (m.  54.)  VI.  49 

v.  Dye,        (n.  138.)     III.  319 

v.  Edson,  (I.  57.)     1.  52 

v.  Gammon,     (I.  468.  II.  775.) 

II.  3.     IV.  388 

v.  Gay,  (I.  55.     n.  639.) 

L  52.     IV.  265 

v.  Griffith,  (HI.  439.)    VI.  358 

v.  Higgs,     (m.  209.)    VI.  162 

,  in  re,  (HI.  51.)     VI.  48 

v.  Kelsey,   (DX  160.)    VI.  128 

v.  King,  (I.  55.)     I.  52 

v.  Kirkman    (I.  688.)     H.  1 95 

v.  Lakeman,  (III.  226.) 

VI.  174 

v.  Lapham,      (I.  211.)     I.  177 

v.  Leach,  (I.  573.)     II.  80 

v.  Lunt,  (I.  372.)     I.  392 

v.  Lyon,     (HI.  296.)     VI.  233. 

v.  Manter,    (H.  343.  611.  625.) 

IV.  31.  256.  264 

v.  Porter,         (I.  58.    II.  386.). 

I.  53 

v.  Raindell,    (I.  851.)     II.  382 

v.  Sprague,  (I.  60.)     I.  54 

v.  Stewart,    (I.  573.     H.  259.), 

H.  80.    HI  451 

v.  Thissel,    (II.  628.)     IV.  265 

v.  Thorndike,  (III.  95.) 

VI.  82 

v.Wood,  (1.872.   III.  171.  272.) 

11.402.     IV.  134.  213 


722 


Names  of  Cases. 


Brown's  Will, 
Browne  v.  Stoughton, 

Brownell  v.  D'Wolf, 


Browning  v.  Wright, 

596.  746.) 


Vol.  Page 
(HI.  97.)  VI.  83 
(in.  192.) 
VI.  149 
(HI.  143.) 
VI.  115 
(II.  4*.  590. 
IV.  127.  244. 
246.  369 
Brownson  v.  Kenzie,  (I.  540.)  II.  63 
Bruce  v.  Halbert,  (I.  822.)  II.  338 
Bruere  v.  Wharton,  (1.658.)  11.153 
Brunson  v.  Hunter,  (III.  204.) 

VI.  157 

Brunswick  v.  Dunning,  (I.  58. 

II.  386.)     I.  53 

v.  McKean,  (II.  224.) 

III.  423 
Brush  v.  Ware,                (U.  855,  856.) 

IV.  452 

v.  Wilkins,  (in.  107.)     VI.  90 

Bryan  v.  Bradley,      (I.  315.     II.  602.) 

I.  349.     IV.  248 

v.  Buckholder,  (n.  90.)  m.  285 

v.  Corvert,  (I.  549.  555.) 

H.  67.  69 

v.  Hinman,      (II.  245.)  HI.  437 

v.  Hvre,       (III.  171.)     VI.  134 

v.  Walton,         (n.  37.)     HI.  92 

v.  Wash,  (H.  336.)     IV.  29 

v.  Wetherhead,  (H.  627.) 

IV.  265 
Bryant  v.  Deberry,  (TEL.  215.) 

VI.  167 
Bryce,  in  re,  (III.  50.)     VI.  47 

Brydges  v.  Duchess  of  Chandos,     (III. 
41.  129.)     VI.  31.  94.  106 
Buchan  v.  Sumner,       (I.  518.)     H.  42 
Buck  v.  Nurton,       (H.  626.)     IV.  265 
(I.  372.)     I.  392 
(I.  846.  870.) 
n.  378.  400 
(I.  57.     n.  630.) 
I.  52.    IV.  265 
(I.  371.)     I.  391 


■  v.  Pike, 

■  v.  Spofford, 

■  v.  Squiers, 

■  v.  Swazey, 


Buckby  v.  Coles,    (II.  29.  31.)    III.  87 
Buckeridge  v.  Ingraham,  (I.  41.)  I.  46 


Buckingham  v.  Gayer, 

Buckland  v.  Butterfield 
Buckler's  Case, 
Buckley  v.  Blackwell 

v.  Buckley, 

II.  132. 


v.  Needham, 


Buckminster  v.  Perry, 
Buckner  v.  Hamilton, 
Buffum  v.  Green 


Vol.  P»ge 

(I.  586.) 

II.  88 

(I.  42.)   I.  46 

(I.  58.)     I.  53 

.      (II.  637.) 

IV.  265 

(I.  44.  163. 

III.  441.)     I.  46.  147. 

m.  315.     VI.  351 

Buckingham  v.  Reeve,    (I.  519.)  H.  42 

Buckman  v.  Buckman,     (I.  55.)     I.  52 

Buckmaster  v.  Grundy,     (I.  18.)  I.  13 

v.  Harrop,  (II.  355.) 

IV.  40 

(I.  872.) 

II.  402 

(HI.  15.  19.) 

VI.  14 

(II.  750.) 

IV.  370 

(II.  323.  335.) 

IV.  24.  29 

Bugbee  v.  Sargent,  (HI.  435.) VI.  355 

Bulkley  v.  Dolbeare,    (I.  134.)    I.  122 

Bull  v.  Follett  (H  620.  744.) 

IV.  263.  618 

v.  Pritehard,    (HI.  192.)  VI.  149 

v.  Vardy,        (HI.  209.)     VI.  162 

Bullard  v.  Harrison,     (H.  29.)    HI.  87 

v.  Way,  (H.  881.)     V.  7 

Bullen  v.  Arnold,  (I.  58.)     I.  53 

Bullock  v.  Bowers,       (I.  179.)     I.  157 

v.  Dommitt,  (I.  146.     H  110.) 

I.  133.     HI.  299 

v.  Bdginton    (H  380.)   IV.  59 

,  in  re,  (IH.  51.)     VI.  68 

Bulwer  v.  Bulwer,        (I.  265.)     I.  234 
Bunce  v.  Reed,      .      (I.  692.)     n.  196 

v.  Wolcott,      (H.  260.)    in.  451 

Bunch  v.  Hurst,      (HI.  419.)     VI.  342 

Bunn  v.  Channen,  (II.  6.  8.) 

HI.  68,  69 

v.  Winthrop,  (II.  322.  336.) 

IV.  29 
Burbank  v.  Whitney,  (I.  702.) 

H.  203 


Names  of  Cases. 
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Vol.  Page  I 

Burden  v.  Thayer,      (I.  578,  579.  822. 

H.  79"  91.  118.)     II.  84.  338. 

m.  278.  285.  304 

Burdett  v.  Hopegood,  (II.  140.) 

III.  319 

v.  Withers,  (I.  259.  263.) 

I.  229.  233 
Burge  v.  Smith,  (1.210.)     1.177 

Burgess  v.  Lamb,    (I.  132,  133.)  I.  121 

v.  Wheate,       (II.  197.)   -I.  5. 

III.  399 
Burgh,  v.  Langton,      (1.698.)     11.199 

v.  Preston,    (II.  619.)    IV.  261 

Burgoyne  v.  Showier,  (III.  53.)  VI.  49 
Burke  v.  Elliott,  (II.  38.)     DDL.  92 

v.  Haley,         (H.  346.)     IV.  33 

Burlingham  v.  Belding,  (III.  285.) 

VI.  223 
Burlington  v.  Fosby,  (II.  138.)  III.  319 
Burnell  v.  Curtis,  (II.  58.)  IV.  58 
Burnet  v.  Denniston,  (III.  349.) 

VI.  277 
Burnett  v.  Branch  Bank,        (II.  184.) 

HI.  351 

v.  Lynch,         (I.  552.     II.  741. 

744.)     II.  68.     IV.  368 

v.  Strong,    (HI.  433.)   VI.  354 

Burnham  v.  Webster,  (II.  875.)  V.  2 
Burnside  v.  Merrick,  (1.187.)  1.163 
v.  Weightman,  (I.  108.) 

I.  105 
Burrell  v.  E.  of  Egremont,  (I.  111. 

HI.  441.)  I.  107.  VI.  359 
Burritt  v.  Silliman,  (III.  68.)  VI.  60 
Burrows  v.  Molloy,  (I.  589.)  II.  89 
Burton  v.  Austin,  (I.  594.)     II.  91 

v.  Barclay,    (II.  593.)    IV.  245 

v.  Smith,  (I.  542.)     H.  63 

Busby  v.  Busby,  (HI.  271,  272.) 

VI.  211,  212 
Bush  v.  Allen,  (I.  363.)     I.  386 

v.  Bradley,  (I.  155.  II.  147.  260.) 

1.140.     HI.  327.  451 

v.  Cooper,        (H.  749.)     IV.  370 

'  Bussey  v.  Grant,      (II.  640.)     IV  266 
Buszard  v.  Capel,  (II.  72.  76.)  III.  272 


Vol.  Page 
Butler  v.  Little,      (III.  232.)     VI.  213 

v.  Pennsylvania,  (H.  69.) 

HI.  270 
v.  Wigge,         (II.  423.)     IV.  92 


Butcher  v.  Creel,  (H.  649.)  IV.  271 
Butterfield  v.  Baker,  (I.  479.)  n.  14 
Button  v.  American  Tract  Society, 

(III.  174.  197.)     VI.  134.  153 
Buxton  v.  Uxbridge,      (III.  294.  299.) 

VI.  235 
Byers  v.  Fowler,  (I.  518.)     H.  42 

v.  Mullen,      (H.  607.)     IV.  253 

Byrd,  in  re,  (HI.  54.)     VI.  49 


c 


Cadwalader  v.  Tindall,  (n.  89.) 

HE.  285 
Cahoon  v.  Hollenback,  (I.  51 7.)  n.  42 
Cains  v.  Jones,  (H.  447.)  IV.  108 
Caldecott  v.  Harrison,  (IH.  225.) 

VI.  173 
Caldwell  v.  Baylis,       (I.  133.)     I.  121 

v.  Black,     (II.  245.)    HI.  436 

v.  Ferguson,     *(IH.  270.  272.) 

VI.  211.  213 
v.  Kinkead,  (IH.  435.) 

VI.  355 
v.  Kirkpatrick,  (II.  762.) 

IV.  377 
Calhoun  v.  Ferguson,  (HI.  212.) 

VI.  165 


v.  Snyder,     (I.  517.)  H.  42.  49 

Call  v.  Buttrick,         (11.343.)     IV.  31 

Calvert  et  al.  v.  Bradley,  (I.  582. 

H.  750.)     H.  86.     IV.  370 

v.Eden,  (I.  315.  354.) 

I.  349.  382 
Cambridge  v.  Lexington,         (n.  598.) 

IV.  246 
Camden  v.  Norton,  (H.  110.)  HI.  299 
Camley  v.  Stamfield,  (H.  610.) 

IV  253 
Camp  v.  Camp,  (H.  305.)  IV.  9 
v.  Pulver  (I.  275.)     I.  241 


724 


Names  of  Cases. 


Campbell  v.  Carson, 
v.  Carter, 


Vol.  Page 
QU.  272.) 

VI.  213 
(III.  564.) 

VI.  467 

v.  Heron,  (I.  830.    III.  404.) 

II.  364.     VI.  329 
v.  Knight,  (III.  596.) 

VI.  498 

v.  Lewis.    (II.  754.)  IV.  371 

v.  Low,         (I.  359.)     I.  384 

v.  Mesier,    (I.  846.)    II.  377 

v.jProcter,    (I.  279.)     I.  244 

v.  Rawdon,  (HI.  215.) 

VI.  166 

■■ v.  Smith,    (II.  227.)   III.  425 

Canal  Bridge  v.  Methodist  Society, 

(I.  470.)     H.  4 

Canal  Commissioners   v.  The   People, 

(II.  632.)     IV.  265 

Canal  Trustees  v.  Haven,        (H.  632.) 

IV.  265 
Canatoo's  Case,  (I.  39.)     I.  46 

Caraedy  v.  Haskins,  (IH.  296.) 

VI.  233 
Canfield  v.  Bostwick,  (HI.  173.  441.) 
VI.  134.  359 
Camham  v.  Fisk,  (II.  231.)  in.  428 
Cannel  v.  Buckle,  (II.  3(01.)  IV.  7 
Canning  v.  Pinkham,  (SL  335.)  IV.  29 
Cannon  v.  Cannon,  (II.  140.)  in.  320 
v.  Setzler      (HI.  69.)     VI.  61 


(H.  750.)    IV.  370 

(II.  29.)     in  87 

(H.  48.)     III.  109 

(1.548.     II.  «18.) 

II.  67.     IV.  261 

(H  385.)     IV.  63 


Capen  v.  Barrows, 
Capers  v.  Wilson, 
Cardigan  y.  Page, 
Carey  v.  Rawson 

Cargill  v.  Sewall, 
Carkhuffv.  Anderson,   (1.517.)  11.42 
Carll  v.  Batman,  (I.  186.)     I.  163 

Carleton  v.  Leighton,  (II  369.  409.) 
IV.  52,  82 
Carlton  v.  Whitcher,  (II.  48.)  III.  109 
Carlyle  v.  Fleming,  (II.  353.)  IV.  39 
Carr  v.  Foster,  (II.  235.)     III.  428 

v.  Clough,  (H.  811.)     IV.  11 

v.  Holbrook,  (I.  548.)     II.  ^7 


Vol.  Page 
Carrv.  Hoxie,  (11.339.)     IV.  30 

v.  Jeanrett,    (III.  272.)     VI.  213 

v.  Porter,   (II.  682,  683.   III.  278. 

351.)     IV.  305.     VI.  213.  230 
Carlin  v.  Paul,  (II.  28.)     III.  86 

Carradine  v.  O'Connor,  (I.  6-91.) 

H.  196 
Carroll  v.  Carroll,       (HI.  42.)     VI.  36 

v.  Norwood,    (I.  882.     HI.  31.) 

II.  410.     VI.  23 

Carson  v.  Baker,        (I.  278.    II.  373.) 

I.  243.     IV.  55 

v.  Blakey,  (I.  568.)     H.  74 

v.  Blazer,       (II.  58.)     III.  262 

Carter  v.  Balfour,   (HI.  212.)    VI.  165 

v.  Bentall,    (HI.  218.)    VI.  169 

v.  Carter,        (II.  427.)     IV.  94 

v.  Champion,  (11.857.)   IV.  452 

v.  Chaudron,  (H.  335.  343.  611.) 

IV.  28.  3L,  256 

v.  Cummings,  (H.  747.)  IV.  369 

v.  P.  &  M.  Bank,  (I.  688.) 

H.  195 

v.  Cutting,    (III.  435.)    VI.  355 

v.  Denman,    (H.  755.)    IV.  372 

v.  Gregory,  (I.  54.)     I.  52 

v.  Harris,  (I.  447.)     I.  458 

v.  Mureot,         (II.  10.)     HI.  71 

v.  Parker,  (I.  202.)     I.  171 

v.  Tash,         (II.  130.)     IH.  313 

v.  Thomas,  (III.  137.)    VI.  109 

v.  Walker,  (I.  593.)     H.  91 

-v.Williams,        (1.166.)     1.149 


Cartmill  v.  Hopkins,  <II.  331.)  IV.  27 
Cartwright  v.  Wise,  (I.  381.)  I.  399 
Carirthers  v.  Caruthers,  (I.  232.)  1. 196 
Carver,  in  re,  (HI.  51.)     VI.  48 

v.  Jackson,     (I.  708.     II.  711.) 

H.  206.     IV.  256 

v.  Miller,         (I.  846.)     II.  377 

Cary  v.  Bertie,  (I.  501.)     II.  30 

Casberd  v.  The  Attorney-General, 

(11.817.)     IV.  422 
Casborne  v.  Inglis,        (I.  163.)     I.  147 
v.  Scarfe,       (I.  155.)     I.  141 


Case  v.  Benedict,     (H.  612.)     IV.  256 


Names  of  Cases. 
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Vol.  Page 
Case  of  Customs,  II.  916.     V.  53 

v.  Drosier,  (III.  192.  649.)  VI.  149 

v.  Haight,  (II.  632.  649.) 

IV.  265.  271 

v.  Hart,  (I.  265.)     I.  233 

Caskey  v.  Brewer,  (III.  296.)  VI.  233 
Cass  v.  Martin,  (I.  186.)     I.  163 

Cassily  v.  Meyer,  (EI.  228.)  VI.  176 
Cassilly  v.  Rhodes,  (I  109.)  I.  105 
Castle  v.  Burditt,  (II.  379.)  IV.  59 
Castleman  v.  Veitch,  (I.  856.)  II.  389 
Caswell  v.  Districh,  (I.  264.  II.  373.) 
1.  233.     IV.  55 

r-  v.  Wendell,         (I.  18.)     I.  13 

Cate  v.  Thayer,  (II.  629.)  IV.  265 
Cates  v.  Wadlington,  (II.  58.)  III.  262 
Cathcart  v.  Robinson,  (I.  238.)  I.  205 
Catlin  v.  Chittenden,  (I.  548.)  II.  67 
v.  Kiddler,        (I.  872.)     I[.  402 

v.  Ware,     (I.  202.  210.     II.  343. 

620.)     1.171.177.     IV.  31.261 

Cauffman  v.  Cauffman,  (I.  216.)  I.  181 

v.  Sayre,      (I.  696.)     II.  196 

Caulfield  v.  M'Guire,  (I.  110.)  I.  107 
Cave  v.  Cave,  (I.  42.)     I.  46 

v.  Holford,       (III.  115,  116.  130, 

131.)     VI.  94,  95.  106 

Caw  v.  Robertson,      (JR.  70.)     VI.  61 

Chaffee  v.  Baptist,  M.  C,  (III.  54.  57.) 

VI.  49.  51 

Chalker  v.  Chalker,  (1. 498.  505.  H.  86. 

397.)    II.  28.  32.    III.  283. 

IV.  72. 

v.  Dickinson,  (II.  58.)  III.  262 

Challenger  v.  Sheppard,         (III.  269.) 

VI.  211 


Chamberlain  v.  Crane, 

n.  588.)     I. 
v.  Gardner, 


(I.  315. 

349.     IV.  241 

(I.  694.) 

II.  199 

Chambers  v.  Brailsford,  (III.  174.  179.) 

VI.  135.  138 

v.  Chambers,  (I.  872.) 

II.  402 

v.  Pleak,     (1.874.)     11.402 

v.  Wilson,  (II.  457.)  VI.  368 

61* 


Vol.  Pago 
Champlain,  &c,  R.  R.  Co.  v.  Valentine, 
(II.  625.  638.)     IV.  264,  265 
Channing  v.  Cox,  (I.  555.)     II.  69 

Chancellor,  &c,  of  Cambridge  v.  Wal- 
grave,  (II.  916.)     V.  53 
Chandler  v.  Ferris,    (III.  19.)     VI.  14 

v.  Hill,    (III.  435.)     VI.  355 

v.  McCard,  (H.  629.)  IV.  265 

v.  Spear,  (I.  57.)     I.  52 

v.  Temple,    (H.  335.)  IV.  29 

Chapel  v.  Bull,      (I.  18.     II.  335.  761.) 

I.  13.     IV  29.  377 

Chapin  v.  Hill,  (I.  215.)     I.  181 

— ; v.  Pease,      (II.  833.)     IV.  434 

Chaplin  v.  Chaplin,      (I.  163.)     I.  147 
Chaplyn,  in  re,  (HI.  51.)     VI.  48 

Chapman  v.  Blissett,     (I.  359.)     I.  384 

'v.  Bluck,    (11.378.)     IV  58 

v.  Crane,   (II.  620.)    IV  261 

v.  Gray,         (I.  252.)     I.  224 

v.  Hoskins,    (H.  11.)    HI.  71 

v.  Schweder,  (I.  183.)  I.  161 

v.  Towner,  (H.  377.)   IV.  58 


Charge  v.  Goodyer,  (HI.  213.)  VI  165 
Charles  v.  Dunbar,  (I.  585.)  II.  88 
Charles  River  Bridge  v.  Warren  Bridge, 
(II.  69.  595.  911.)  III.  270. 
IV.  245.  V.  53 
Chase  v.  Gates,  (I.  693.)     H.  196 

v.  Haselton,        (1.122.)     1.116 

v.  McDonald,    (i.  613.)    II.  riS 

Chatfield  v.  Parker,  (I.  254.)  I.  225 
Chauncy  v.  Graydon,  (II.  136.)  III.  318 
Chaudron  v.  Magee,  (I.  689.)  II.  195 
Chauvin  v.  Wagner,  (H.  764.)  IV  378 
Cheever  v.  Pearsons,  (I.  58.)  I.  53 
Chellis  v.  Stearns,  (I.  573.)     H.  80 

Cheney  v.  Watkins,  (II.  438.  848.) 

IV.  101.445 
Cherry  v.  Slade,       (H.  640.)     IV.  265 
Chesapeake  &  Ohio  Canal  Co.  v.  Balti- 
more &  Ohio  R.  R.  Co. 
(I.  45.)     I.  47 
Chesley  v.  Thompson,  (I.  846.)   H.  377 

v.  Welch,         (I.  278.)     I.  243 

Chesson  v.  Chesson, .    (I.  111.)     I.  107 
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Names  of  Cases. 


Vol.  Page 
Chesterfield  v.  Bolton,  (H.  1 1 0.) 

HI.  299 
Ohethani  v.  Lord  Audley,        (I.  444.) 

1.457 

v.  Williamson,    (I.  40.)   L  46 

Chew  v.  Chew,       (III.  296.)     VI.  233 

v.  Commissioners  of  Southwark, 

(I.  155.)     I.  140 

v.  Farmer's  Bank,  (1. 186.)  1. 163 

Chewning  v.  Cox,  (1.562.)     H.  79 

Chighizola  v.  Le  Barron,        (III.  413.) 

VI.  337 
Child  v.  Starr,    (II  631,632.) 
Childress  v.  Cutter,  (II.  182.) 
Chiles  v.  Jones,  (II.  359.) 
v.  Smith,          (II.  379.) 


Chilton  v.  Henderson, 
— : v.  Wilson, 


IV.  265 
IH  351 
IV.  43 
IV.  59 
(HI.  353.) 
VI.  28 
(I.  58.)     I.  53 
Chinnery  v.  Blackburne,  (1.571.) 

II.  85 
Chirac  v.  Keinecker,  (II.  1 47.) 

III.  327 

Choat  v.  Burnham,    (II.  598.)    IV.  246 

Cholmondeley  v.  Clinton,    (I.  428.  621, 

622.)     1.446.     It.  113 

v.  Cholmondeley, 

(III.  404.)     VI.  329 
Choteau  v.  Jones,     (II.  857.)     IV.  452 

v.  Thompson,  (I.  664.)  H.  157 

Olrrist's  Hospital  v.  Budgin,      (I.  841.) 

n.  373 
Christopher  v.  Austin,  (H.  105.) 

HI.  296 

Christophers  v.  Sparke,     (I.  621,  622.) 

/  n.  113 

Chudleigh's  Case,         (1.317.)     1.349 

Church  v.  Burghardt,   (I.  54.    II.  229.) 

I.  52.     IH.  426 

v.  Crocker,  (III.  109.)     VI.  91 

Churchill  v.  Dibbin,  (HI.  228.)  VI.  175 
Cilley  v.  Cilley,  (HI.  14.)     VI.  14 

City  Bank  v.  'Smith,  (I.  500.  502.) 

H.  30 

Claflin  v.  Carpenter,    (I.  63.     n.  418.) 

I.  55.     IV.  89 


Vol.  Page 
Claflin  v.  Perry,  (III.  270.)  VI.  2 1 1 
Claiborne  v.  Henderson,  (I.  307.)  I.  342 
Clap  v.  Draper,       (H.  618.)     IV.  2fil 

v.  McNeil,       (II.  630.)     IV.  265 

v.  Smith,  (II.  326.)     IV.  25 

Clapp  v.  Stoughton,  (II.  136.)   III.  318 

Clark  v.  Baker,  (HI.  304.  309.) 

VI.  239.  243 

v.  Beach,  (I.  572.)     II.  80 

v.  Bickers,      (H.  750.)     IV.  370 

v.  Courtenay,  (I.  57.)     I.  52 

— —   v.  Cross,  (II.  260.)     IH.  451 

v.  Dunnavant,   (HI.  53.)    VI.  49 

v.  Foot,  (I.  145.)     1. 132 

v.  Foxeroft,    (H.  822.)     IV.  425 

v.  Henry,     (I.  555,  556.)     II.  69 

v.  Hoyt,  (I.  443  )     I.  456 

— —   v.  The  Imperial  Gas    Light  Co. 

(n.  332.)    IV.  n 

v.  Munroe,  (1.179.)     1.157 

v.  Periani,       (H.  808.)     IV.  418 

v.  Redman,     (H  775.)     IV  388 

v.  Scripps,         (HI.  97.)     VI.  83 

v.  Seyton,'         (H.  427.).  IV.  93 

v.  Smith,         (II.  755.)     IV.  371 

v.  Swift,  (II.  766.)     IV.  379 

v.  Tinker,  (II.  7.)     III.  68 

v.  Wethey,     (H.  598.)     IV.  246 

Clarke  v.  Clarke,    (HI.  341.)    VI.  270 

-v.  Courtenay,       (I.  57.)     I.  52 

v.  Cogge,  (II.  29.)     HI.  87 

v.  Cummings,    (I.  275.)    I.  241 

v.  Lord  Abington,        (H.  427.) 

IV.  -94 

v.  MeClure,  (1.54.)     1.52 

v.Moore,        (H.  377.)     IV.  58 

v.Redman,       (1.210.)     1.177 

v.  Van  Surlay,  (n.  877.)    V.  4 

Clarkson  v.  Woodhouse,  (H.  15.} 

IH.  75 
Clavering  v.  Clavering,  (II.  337.) 

IV.  29 
Clayton's  Case,  (HI.  379.)  IV.  59 
Clayton  v.  Anthony,     (I.  399.)     I.  413 

v.  Clayton,  (HI.  328.)  VI.  259 

.   v.  Corby,     (H.  235;)     HI.  428 


Names  of  Cases. 
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Vol.  Page 

Clearwater  v.  Rose,  (H.  668.)  IV.  288 
Cleaveland  v.  Clarke,  (I.  613.)  II.  106 
Cleaves  v.  Toss,  (IE.  346.)     IV.  33 

Clelarid  v.  Waters,  (III.  179.)  VI.  138 
Clemence  v.  Steere,  (I.  125,  126.) 

I.  118,  119 
Clement  v.  Brush,    (11.619.)     IV.  261 

v.  Durgin,    (II.  359.)     IV.  43 

v.  Greenhouse,  (II.  328.) 

IV  26 
Clepper  v.  Livergood,  (I.  164.)  I.  147 
Clerk  v.  Pywell,       (II.  258.)     III.  451 

v.  Vorce,  (III.  68  )     VI.  66 

v.  Ward,  (III.  59.)     VI.  53 

Clesbury  v.  Beckett,  (HI.  90.)  VI.  80 
Cleveland  v.  Hallett,         (I.  360.  369.) 

I.  384.  390 

v.  Jones,         (I.  57.)     I.  52 

Cleves  v.  Willoughby,      (II.  108.  747.) 

III.  296 
Oman  v.  Cooke,  (II.  353.  356.) 

IV.  39,  40 
Clinch  v.  Smith,  (11.379.)     IV.' 59 

Clogstoun  v.  Waleott,  (HI.  100.)  VI.  86 
Clough  v.  Bowman,  (II.  610.)   IV  255 

v.  Horsl'ord,    (II.  96.)    III.  288 

Clowes  v.  Hawley,  (1.888.)  H.  413 
Cloyes  v.  Sweetzer,  (II.  619.)  IV.  261 
Clute  v.  Robinson,  (II.  775  )  IV.  388 
Clyatt  v.  Batterson,  (I.  653.)  II.  149 
Clymer  v.  Dawkins,  (I.  872.)  II.  402 
Coakley  v.  Perry,  (H  611.  773.) 

IV.  256.378 
Coalter  v.  Bryan,  (III.  68.)  VI.  60 
Coates  v.  Cheever,  (1.195.)  1.166 
Coane  v.  Pannentier,  (HI.  285.) 

VI.  223 
Coates  v.  Hughes,    (III.  104.)     VI.  89 

v.  Woodworth,    (I.  372.)   I.  392 

Cobb  v.  Hines,  (II.  443.  602.)    IV  1 05. 

248 
Coburn  v.  Ellenwood,  (I.  886.)     II.  413 

v.  Hollis,  (1.56.)     1.52 

Cocheco  Co.  v.  Whittier,  (II.  594,  602.) 

IV.  245.  248 
Cochrane  v.  Libby,       (1.180.)     1.158 


Vol.  Page 

Cochran  v.  Van  Surlay,  (II.  877.)    V  4 

v.  Paris,      (II.  822.)    IV.  429 

Cooker  v.  Bevis,  (I.  698.)     II.  199 

Coddington  ».  Bay,  (II.  832.)  IV  433 
Codman  v.  Jenkins,   (II.  95.)     III.  288 

v.  Winslo-w,   (II.  597.)   IV.  246 

Coe  v.  Button,  (H.  456.)     IV.  116 

Coffin  v.  Lunt,  (I.  286.)     I.  246 

v.  Ray,  (II.  857.)     IV.  452 

Coffiiig  v.  Taylor,  (I.  572/)  II.  80 
Cofran  v.  Cockran,  (II.  333.)  IV.  28 
Cogdell  v.  Cogdell  (III.  258.)  VI.  201 
Cogswell  v.  Tibbetts,  (1.207.)  1.175 
Colien  v.  Dupont,  (II.  108.)  III.  296 
Cohoes  Co.  v.  Goss,  (I.  692  )  II.  196 
Colourn  v.  Mason,  (I.  872.)  II.  402 
Cold  Spring  Iron  Works  v.  Tolland, 

(II.  632)  IV.  265 


Cole  v.  Bolard, 

v.  Hawes, 

v.  Haynes, 

v.  Patterson, 

v.  Sproul, 


(I.  555.)  H.  69 
(H  762.)     IV  377 

(11.630.)  IV.  265 
(II.  120.)     III.  306 

(H  229.)     HI  426 


Colegrave  v.  Dios  Santos,      (I.  42,  43.) 

I.  46 
Coles  v.  Hulme,        (H.  600.)     IV.  247 

v.  Treoothie,      (H.  346.)     IV.  33 

Colhown  v.  Snyder,  (I  524.)  II.  49 
Colley  v.  Streeton,  (H.  377.)  IV.  58 
Collier  v.  Collier,  (HI.  90.  175.)  VI.  80. 

134 
Collings  v.  Hope,  (I.  266.)     I.  234 

Collins  v.  Bankhead,  (II.  335.)    IV  29 

v.  Benbury    (11.58.)     HI.  262 

v.  Blantern,  (H.  423.)     IV.  92 

v.  Carman,        (I.  216.) 


1.181 
I.  246 
n.  157 
VI.  15 
VI.  51 
HI.  87 
II.  113 
VI.  53 
(H.  549.  572.) 
II.  67.  80 
Colquitt  v.  Howard,    (I.  882.)     H.  410 


—  v.  Carty, 

—  v.  Carlisle, 

—  v.  Hoxie, 

—  v.  Nichols, 

—  v.  Prentice, 


v.  Torrey, 

Colman,  in  re, 
v.  Packard, 


(I.  284.) 
(I   664.) 
(III.  22.) 
(HI.  56.) 

(H  30.) 
(I.  622.) 
(HI.  59.) 
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Colson  v.  Bonsey, 
Colwell  v.  Woods, 
Combe's  Case, 
Comer  v.  Lewis, 
Comerford  v.  Cobb, 
Comins  v.  Comins, 
Comly  v.  Strader, 


Vol.  Page 

(1.581.)     H.  85 

(I.  548.) 
(II.  333.) 

(I.  370.) 
(II.  331.) 

-    (I.  54.) 


II.  67 
IV.  28 

I.  391 

IV.  27 

I.  52 


(1.176.)     1.156 


Commercial  Bank  of  Buffalo  v.  Kort- 

wright,  (II.  325.)     IV.  25 

Commissioners,  &c.  v.  Leqky,  (II.  553.) 

IV.  211 

v.  Kempshall,  (II.  632.) 

IV.  265 
Commonwealth  v.  Adkins  (I.  580.) 

11.42 

v.  Alger,  (I.  25.  II.  11.) 

I.  18.  HI.  71 

v.  Chapin,        (II.  59.) 

III.  262 

v.  Chariest-own, 

(II.  631.)     IV.  265 

v.  Contner,      (II  88.) 

m.  285 

v.  Chambre,  (H.  380.) 

IV.  59 

v.  Dudley,       (II.  301. 

761.)    IV.  7.  377 

— v.  Hite,  (II.  218.) 

HI.  419 

v.  Leach,         (I.  578.) 

H.  84 

v.  Low,  (H.  28.) 

m.  87 

v.  New   Bedford 

Bridge,  (H.  70.) 
HI.  270. 

■—  v.  Springfield, 

(II.  875.)     V.  2 

v.  Stauffer,      (I.  489.) 

11.22 

v.  Sutherland,  (II.  54.) 

III.  115 

Wright,  (II.  58.) 

ni.  262 

Comport  v.  Mather,  (HI.  1  74. 196. 198.) 

VI.  134.  153 


v.  Egerton,  (II.  494.) 

v.  Parsons,  (II.  630.) 

Conard  v.  Atlantic  Ins.  Co. 


Conn  v.  Manifee,  (n.  602.) 
Connelly  v.  Doe,  (11.797.) 
Conner  v.  Bradley,    (II.  93.) 


-v.  Coffin,       (II.  630.) 
-  v.  Shepherd, 


Connolly  v.  Pardon, 


Vol.  Page 

Comstock  v.  Hadlyme,       (m.  18.68.) 

VI.  14.  60 

; v.  Smith,  (IL763.)     IV.  878 

Conant  v.  Little,  (1.200.)     1.170 

Concord  Bank  v.  Bellis,'  (11.316.) 

IV.  18 
Condit  v.  Neighbor,  (I.  822.)  II.  337, 
Conduitt  v.  Soane,  (1.126.)  1.119 
Congreve  v.  Congreve,  (HI.  220.) 

VI.  169 
Conger  v.  Ring,  (1.447.)     1.458 

Conklin  v.  Conklin,     (1.888.)     11.413 

IV.  148 

IV.  265 

(I.  69.) 

1.61 

IV.  248 

IV  409 

HI.  286 

IV.  265 

(I.  183.)     I.  160 

(in.  213.) 

VI.  165 

Conoway  v.  Piper,  (III.  329.)    VI.  259 

Conrad  v.  Atlantic  Ins.  Co.  (1.548.  664.) 

H.  67 

v.  Harrison,    (I.  665.)     H.  158 

Conroe  v.  Birdsall,     (11.311.)     IV.  14 

Conway  v.  Alexander,         (I.  548.  552. 

555.562.590.)    11.67,68, 

69.  74.  89 

v.  Starkweather,  (I.  286.) 

I.  246 
Cook  v.  Booth,  (H.  598.)     IV.  246 

v.  Gerrard,       (II.  593.)     IV.  245 

v.  Hammond,  (I.  820.  II.  158  161. 

185.)     H.  336.  340.  378 

v.  Harris,  (I.  582.)     H.  86 

v.  Holmes,      (IH.  328.)     VI.  259 

v.  Walker,      (III  264,  265.  322.) 

VI.  207,  208.  254 
Cooke  v.  Crawford,  (I.  389.  391.) 

1.407 

Soltau,  (I.  622.)     H  113 

Cooley  v.  Dewey,       (H.  138.    IH.  22.) 
HI.  319.    VI.  15 


Names  of  Cases. 
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Cooper  v.  Adams, 
821.) 


Vol.  Pago 

Coolidge  v.  Learned,    (II.  28.  92.  227.) 
III.  87.425 

v.  Payson,  {II.  832.)  IV.~433 

v.  Williams,  (II.  887.)    V.  12 

Coon  v  Brickett,  (II.  92.  397.) 

III.  286.  IV.  72 

(L  43. 103.  280.  284. 

1.46.  102.  245,246. 

11.337 

v.  Brockett,     (HI.  54.)     VI.  49 

v.  Cutshall,        (I.  519.)     II.  42 

v.  Whitney,  (I.  190.   III.  596.) 

I.  164.  VI.  498 
Cope  v.  Cope,        (I.  551,  552.)     II.  68 

v.  Romeyn,  (I.  44.)     I.  46 

Copeland  v.  Sands,  (I.  60.  160.)     L  54. 

144 
Coppin  v.  Alexander,  (I.  841.)  II.  373 
Copping  v.  Cooke,  (I.  585.)  II.  88 
Corbett  v.  Barker,       (1.621.)     11.113 

v.  Lawrence,      (I.  126.)     I.  120 

Oorbin  v.  Healey,     (II.  599.)     IV.  246 
Cordal's  Case,  (1.361.)     1.384 

Corder,  in  re,  (HI.  51.)     VI.  48 

Corliss  v.  Corliss,      (II.  856.)     IV.  452 

— v.  McLagin,  (I.  44.)     I.  46 

Cormick  v.  Taylor,  (I.  198.  203.) 

I.  169.  171 

Cornell  v.  Jackson,  (I.  18.)     I.  13 

■ v.  Lamb,  (I.  25.  II.  72.  79.  89.) 

I.  18.    III.  272.  278.  285 

v.  Pierson,         (I.  555.)      II.  69 

v.Todd,       (IT.  619.)     IV.  261 

Cornish  v.  Wilson,    (III.  441.)     VI.  359 
Cornwall  v.  Isham,  (III.  67,  6 R.) 

VI.  60 
Cortelyou  v.  Van  Brundt  (II.  598.  787.) 

IV.  246 
Corwin  v.  Corwin 


v.  Benhara, 


(IT.  438.  447.) 
IV.  101.  107 
(I.  542.)     II.  63 
Costen's  Appeal,  (1.445.)     145  7 

Cottington  v.  Fletcher,  (1.369.)    I.  M90 
Cotton  v.  Cotton,     (IH.  225.)    VI.  1  73 

v.  Layer,       (III.  112.)     VI.  94 

v.  Pocasset,  (II.  232.)     III.  428 


Cottrell  v.  Long, 


v.  Myriok, 


1      Vol.  Page 
(I.  555.)     II.  69 
(II.  359.)     IV.  43 
Couch  v.  Delaplaine,      .        (III.  442.) 

VI.  359 

v.  Gorham,  (III.  455.)    VI.  367 

v.  Ingersoll,         (I.  467.)     II.  3 

Coulter  v.  Holland,  (I.  199.)  I.  169 
Courtney  v.  Taylor,  (II.  744.)  IV.  368 
Coutts  v.  Walker,  (I.  399.)  I.  413 
Covenhoven  v.  Shaler,  (11.468.  III.  173. 
175.)  IV.  127.  VI.  134,  135 
Cowlan  v.  Slack,  (II.  6.)     III.  67 

Cowman  v.  Hall,  (I.  190.)     I.  164 

v.  Harrison,  (HI.  204.) 

VI.  159 
Cowne  v.  Douglass,     (I.  622.)     II.  113 


Cox  v.  Buck, 

v.  Jagger, 

v.  Marks, 

v.  Strode, 

Coxe  v.  Sartwell, 
Oozzins  v.  Joslin, 
Crabbe  v.  Moale, 


(III.  192.)  VI.  149 

(1.197.)  I..  168 

(I.  702.)  H.  203 

(1.17.)  1.13 

(H  825.)  IV.  427 

(II.  172.)^  IH.  351 

(III.  435  )  S  VI.  355 


Craddock  v.  Riddlesbarger,        (I.  110.) 

I.  106 
Craft  v    Wilcox,  (I.  830.)     II.  364 

Crafts  v.  Hibbard,  (II.  639.)  IV.  265 
— —  v.  Wilkinson,  (II.  427.)  IV.  94 
Craig  v.  Dale,  (I.  266.)     I.  234 

v.Wells,    (11.649,652.)     IV.  271. 

274 
Craik  v.  Lamb,  (IH.  225.)  VI.  173 
Crain  v.  Fox,  (II.  235.)     III.  428 

Craue  v.  Bonnell,    (1.556.562.)    11.69- 

74 


v.  Dresser, 

v.  O'Conner, 

v.  Deming, 

v.  Marshall, 

Cravens  v.  Pettit, 


(11.111.)     111.299 

(I.  518.)     II,  42 

(I.  664.)     II.  157 

(I.  54.)     I.  52 

(II.  610.)     IV  255 


Crawford  v.  Spencer,  (II.  621.) 

IV.  262 

Crawshay  v.  Maule,  (I.  187.  880.) 

I.  163.   II.  409 

Creacraft  v.  Wions,       (1.216.)     1.181 

Credle  v.  Credle,     (II.  184.)     III.  351 


730 


Names  of  Cases. 


Vol.  Page 

Creech  v.  Crockett,  (I.  284.  289.) 

I.  246.  249 

Creed  v.  Lancaster  Bank,  (I.  370. 

II.  184.)     I.  391.  III.  351 

Creswell  v.  Lawson,    (II.  732.  HI.  175. 

179.)     IV.  354.    VI.  135 

Cripps  v.  Blank,         (H.  95.)     III.  288 

Critchett  v.  'Tayntou,  (III.  221.) 

VI.  169 
Croade  v.  Ingraham,    (I.  197.   II.  391  ) 

I.  168 
Crocker  y.  Clements,  (II.  267.)  III. 459 
Crockett  V.  Crockett,   (I.  108.  122,  123. 
.125.195.)     1.105.116.118.166 
Croft  v.  Rains,  (I.  870.)     II.  400 

Croghan  v.  Nelson,      (II.  911.)     V.  46 
Croker  v.  Marquis  of  Hertford,  (HI.  79.) 

VI.  70 
Cromwell's  Case,  (H.  322.)  IV.  23 
Cromwell  v.  Bank  of  Pittsburg,  (I.  620.) 

II.  113 

: v.  Selden,  (n.  360.)    IV.  265 

v.  Tate,      (H.  331.)     IV.  27 

Cronk  v.  Frith,  (H.  342.)     IV  31 

Crook  v.  Brooking,  (HI.  213.)  VI.  165 
Crooker  v.  Pendleton,  (II.  224.) 

III.  423 
Crosbie  v.  Macdonald,  (HI.  144.) 

VI.  115 
Crosby  v.  Allyn,  (I.  664.)     H.  157 

v.  Bradbury,         (H.  591.  642.) 

IV.  244.  26  7 

y.  Chase,  (I.  593.)     II.  91 

7  v.  Covington,  (H  184.) 

III.  351 

v.  Loop,  (II.  85.)     III.  283 

—  v.  Parker,     (H.  629.)     IV.  265 

Cross  v.  Carson,    (I.  492.  495.)     II.  24 

v.  Kennington,  (IH.  441.) 

VI.  359. 

v.  Robinson,  (I.  874.  II.  611.  763.) 

11.402.   IV  256.  378 
Coster  v.  Bank  of  Georgia,        (I.  688.) 

11.195 
Cramer  v.  Crumbaugh,  (III.  14.) 

VI.  14 


Crouch  v.  Fowle, 
v.  Puryear, 


Vol.  Page 

(II.  746.  749.) 

IV.  369,  370 

(I.  124.  195.) 

I.  118.  166 

Crowell  v.  Clough,    (11.171.)     HI.  351 

Cowie  v.  Goodwin,  (II.  108.)     III.  297 

Crowley  v.  Swindles,  (H.  592.) 

IV.  244 
Crowriinshield  v.  Crown  inshield, 

(IH.  15.)  VI.  14 
Crozier  v.  Crozier,  (HI.  218.)  VI.  169 
Cruger  v.  Hay  ward,  (IH.  35.  281  ) 
VI.  27.  221 
Cruwy's  v.  Colman,  (III.  209.)  VI.  162 
Cubbage  v.  Cubbage,  (HI.  19.)  VI.  14 
Cudworth  v.  Hall,  (IH.  177.)  VI.  137 
Cuffie  v.  Milk,  (HI.  294.)  VI.  231 
Culbertson  v.  Duly,  (IH.  265.)  VI.  208 
Culins's  Appeal,  (m.  264.)  VI.  207 
Cullum  v.  Branch  Bank  of  Mobile, 

(I.  661.)     II.  156 

Cumberland  (Duke  of,)  v.  Codrington, 

(I.  643.)     H.  146 

v.  Graves, 

(I.  60.  369.)     I.  54.  390 
Cummings  v.  Clark,    (H.  37.)     III.  92 
Cunningham  v.  Doe,     (I.  154.  II.  181.)  ' 
I.  140.    HI:  351 

v.  Morrell,         (H.  732.) 

IV  354 

v.  Roberson,       (I.  872.) 

II.  402 

v.  Sharp,  (II.  775.) 

IV  388 
Curling  v.  Mill,  (H.  375.  378.)  IV.  56.  85 
Curren  v.  Taylor;  (11.180.)  III.  351 
Currie  v.  Donald,  (II.  303.)  IV  98 
Currier  v.  Barker,  (I.  283,  284;)   I.  246 

v.  Green,  (I.  447.)    I.  458 

v.  Perley,         (I.  284.)     I.  246 

Curry  v.  Lyles,  (H.  324.)     IV.  24 

Curtis  v.  Gardner,    (II.  649.)     IV.  271 

v.  Hewins,  (II.  138.  171.) 

III.  319.  351 
— : —  v.  Kellser,  (II.  224.)  III.  423 
v.  Miller,        (II.  105.)     HI.  296 
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Vol.  Page 

Cutto  v.  Gilbert,  (III.  83.  85.)    VI.  73. 

75 
Cursham  v.  Newland,  (III.  431.) 

VI.  344 
Curtels  v.  Kenrick,  (HI.  71.)  VI.  62 
Curtiss  v.  Hoyt,  (I.  44.)     I.  46 

Cusack  v.  White,       (II.  319.)     IV.  20 
Cushing  v.  Ayer,  (I.  582.  669.)  II.  199 

v.  Aylwin,     (HI.  42.)     VI.  31 

v.  Hurd,         (I.  582.    H.  856.) 

II.  86.  IV.  452 
Cuthbert  v.  Lawton,  (II.  28.)  III.  87 
Cutler  v.  Dickinson,  (II.  419.)     IV.  90 

v.  Tufts,  (II.  592.  599.  648, 649.) 

IV.  244.  247.  271 
Cutts  v.  King,  (II.  640.)     IV  265 

Dailey  v.  Beok,        (II.  754.)     IV.  371 
Dakin  v.  Allen,  (1.278.)     1.243 

Dakins  v.  Wagner,  (11.381.)  IV.  39 
Dall  v.  Brown,  (I.  882.  II.  595.  640.) 
II.  410.  IV.  245.  265 
Dallam  v.  Dallam,  (HI.  462.)  VI.  372 
Dalrymple  v.  Taneyhill,  (II.  136.) 

HI.  318. 
Daly  v.  James,  (III.  215.)  VI.  167 
Dan  v.  Brown,  (HI.  96.)     VI.  83 

Dana  v.  Binney,  (1.661.)     11.156 

Daniel  v.  Ellis,  (I.  55.)     I.  52 

v.  North,      (II.  227.)     III.  425 

Daniels  v.  Richardson,  (II.  118.) 

in.  304 
D'Arcy  v.  Blake,  (I.  192.)     I.  164 

Darley  v.  Darley,     (HI.  114.)     VI.  94 

v.  Langworthy,  (III.  119.) 

VI.  96 
Darlington's  Appropriation,      (I.  888.) 

H.  413 

Darrell  v.  Gunter,  (II.  305.  473.) 

IV.  9.  132 

Dart  v.  Dart,  (II.  409.     in.  309  ) 

VI.  243 
Dartmouth  College  v.  Woodward, 

(I.  59.)     I.  53 
Dashwood  v.  Blythway,   (I.  98.)  n.  88 

v.  Peyton,  (in.  209.) 

VI.  162 


Vol.  Page 
Davenport  v.  Coltman,  (HI.  278.) 

VI.  218 

v.  Farrar,    (I.  192.)     I.  164 

v.  Lamson,    (n.  32.)  m.  89 

v.  Tarleton,    (I.  585.)  II.  88 

Davidson  v.  Beatty,  (I.  57.)     I.  52 

v.  Dallas,  (HI.  220.)  VI.  169 

v.  Davidson,  (II.  683.) 

IV.  305 

v.  Jones,  (n.  322.  607.) 

IV.  23.  253 
Davies  v.  Ashford,  (171.  441.)  VI.  359 

v.  Miller,  (in.  271,  272.) 

VI.  212,  213 

v.  Morris,        (m.  50.)     VI.  47 

v.  Stephens,  (II.  227.)  III.  425 

v.  Topp,     (III.  435.)     VI.  355 

Daviess  v.  Williams,     (II.  16.)     IU.  76 

v.  Myers,    (I.  110.  126.)    I.  106. 

119 
Davis,  in  re,  (in.  51.)     VI.  48. 

v.  Alden,  (I.  146.  259.  264. 

n.  110.)     I.  133.  230.  233. 
ITT.  299 

v.  Atkins,      (U.  594.)     IV  245 

v.  Barrett,    (UI.  564.)     VI.  469. 

v.  Brooklebank,   (I.  109.)  I.  105 

(I.  265.)     I.  234 
(1.122)     1.116 
(I.  353.     IU.  353.) 
I.  381.     VI.  281 
(I.  131.)     I.  121 
(I.  154.  163,  164.) 
I.  140.  147 
(I.  591.)     II.  89 
(I.  661.)     II.  156 
(II.  95.)     UI.  288 
(H.  630.)     IV.  265 
(II.  638,  639.) 
IV.  265 

v.  Smith,       (n.  111.     m.  413.) 

III.  299.     VI.  337 

v.  Whitesides,    (1.113.)     1.109 

v.  Wright,  (I.  442.)    I.  455 

Davison  v.  Davison,     (I.  216.)     I.  181 
: v.  Gates,    (IH.  322.)     VI.  254 


—  v.  Eyton, 

—  v.  Gilliam, 

—  v.  Hayden, 


v.  Leo, 

v.  Mason, 

v.  May, 

v.  Maynard, 

v.  Morgan, 

v.  Mundy, 

v.  Rainsford, 
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Vol.  Page 

Davison  v.  Johannot,       (II.  877.)  V.  4 

Davoue  v.  Fanning,     (1.447.     11.493. 

III.  444.)    I.  458.     IV.  148.  VI.  361 

Daw  v.  Newborqugh,    (I.  352.)    I.  381 

v.  Shaw,  (I.  665.)     H.  158 

Dawes  v.  Prentice,    (II.  639.)    IV.  265 
Dawney,  in  re,  (III  51.)     VI.  48 

Dawson  v.  Dawson,    (III.  22.)    VI.  15 

v.  Hall,   (11.335,  336.)  IV.  29, 

30 

v.  Shirley,     (II.  316.) 

Day  v.  Cochran,   (I.  154. 157.) 


IV.  18 

I.  140. 
142 

II.  196 
VI.  182 
ICE.  262 

I.  121 


v.  Cushman,        (I.  696.) 

v.  Daveson,    (III.  237.) 

v.Day,  (EL  57.) 

v.  Merry,  (I.  132.) 

v.  Williams,  (I.  430.)     I.  446 

Dayton  v.  Newman,     (II.  335.)   IV.  29 
Deadrick  v.  Armour,  (n.  1 79.) 

HI.  351 
Deakins  v.  Hollis,  (HI.  68.)  VI.  60 
Dean,  ex  parte,  (11.379)    IV.  55 

v.  De  Lezardi,     (I.  688.)    n.  199 

v.  Holmes,  (II.  875.)     V.  2 

v.  Mitchell,  (I.  193.)     1. 164 

Dearborn  v.  Eastman,  (II.  311.) 

IV.  14 
Dearing  v.  Watkins,  (I.  689.)  n.  195 
De  Armas  v.  Mayor,  (I.  25.)  I.  18 
Dearth  v.  Williamson,  (n.  775.) 

IV.  38S 
(H.  260.)     m.  451 
(I.  266.)     I.  234 
(HI.  296.)     VI.  233 
(I.  109.  265.) 
I.  106.  234 
(n.  326.)     IV.  25 
De  Caters  v.  Le  Ray  De  Chaumont, 

(I.  447.)     I.  458 
Deerfield  v.  Arms,  (H.  632.  637.) 

IV.  265 

Deering  v.  Adams,  (HI.  173.  263.) 

VI.  154.  207 

v.  Long  Wharf,   (n.  588.  653.) 

IV.  241.  274 


Dease  v.  Jones, 
Deaver  v.  Rice, 
Deboe  v.  Lowen, 
Debow  v.  Colfax, 

Decker,  ex  parte, 


Defflis  v.  Goldschmidt 


De  Forest  v.  Brainard, 


Vol.  Pago 

(DJ.174.) 

VI.  134 

(H.  49.) 

ni.  Ill 
De  Haas  v.  Bunm,  (IH.  462.)  VI.  373 
Deg  v.  Deg,  •        (I.  369.)     I.  390 

Degelder  v.  Depeister,  (I.  587.)  H.  89 
Dejarnatte  v.  Allen,  (I.  103.)  I.  102 
De  Kay  v.  Irving,  (HI..  163,  171.) 

VI.  128.  134 
Delabigarre  v.  Bush,  (I.  699.)  n.  199 
Delaine  v.  Keenan,  (I,  554.)  II.  69 
De  Lancey  v.  Ga  Nun,  (I.  275.)  I.  241 
Delancy  v.  Hutchinson,  (I.  830.)  II.  364 
De  Lane  v.  Moore,  (II.  857.)  IV.  452 
Delano  v.  Montague,  (I.  290.)  I.  249 
Delapole  v.  Delapole,  (I.  133.)  I.  124 
Dem  t.  Fogg,  '  (in.  295.)  VI.  231 
Demainbray  v.  Metcalfe,  (I.  665.) 

H.  158 

Demarest  v.  Willard,  (I.  .579.  822. 

H.  91.  417.  754.)  n.  84.  388. 

m.  285.     IV.  89.  371. 

v.  Wynkoop,  (I.  568. 

II.  260.)     II,  79.     HI.  451 


Demeyer  v.  Legg, 

Demi  v.  Bossier, 
Deming  v.  Comings, 
Den  v.  Allaire 
v.  Allen, 


(H.  625.  632.) 

IV.  264,  265 

(I.  266.)     I,  234 

(I.  698.)     II.  199 

(III.  462.)     VI.  373 

(in.  68.)     VI.  60 


v.  Blackwell 

(ni.  174.  176.) 

VI  135,  136 

v.  Cook, 

(III.  420.)     VI.  343 

v.  Cox, 

(III.  296.)     VI.  233 

v.  Crawford, 

(I.  708.     III.  323.) 

II.  206.  255 

v.  Demarest, 

(I.  732.)     n.  229 

v.  Drew, 

(III.  229.)     VI.  176 

v.  Farlee, 

(II.  335.)     IV.  29 

v.  Fox, 

(I.  100.)     I.  91 

v.  Gifford, 

(in.  270.)     VI.  211 

v.  Grew, 

(HI.  237.)     VI.  182 

v.  Hardenberg,          (I.  829.  842.) 

n,  364.  374 

v.  Hay, 

(II.  621.)     IV.  262 

Names  of  Cases. 
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Den  v.  Humphreys, 

v.  Manners, 

v.  Milron, 

v.  M'Murtrie, 

v.  O'Hanlon, 


Vol.  Page 
(III.  265.) 
VI.  208 
(HI.  32.)     VI.  23 
(III.  54.)     VI.  49 
(III.  169.  173.) 
VI.  133,  134 
(II.  215.  218.) 
III.  417.  419 

v.Payne,       (III.  228.)     VI.  175 

v.  Richards,     (II.  260.)     HI.  451 

v.  Sayre,        (HI.  220.)     VI.  169 

v.  Stockton,  (I.  573.)     II.  80 

v.  Van  Ness,    (III.  579.)  VI.  481 

Denham  v.  Harris,  (H.  90.)  III.  285 
Denis  v.  Warder,  (in.  42.)  VI.  13 
Denn  v.  Barnard,         (I.  252.)     I.  224 

v.  Mellor,  (HI.  284.  337.) 

VI.  223.  267 

v.  Slater,       (IH.  295.)     VI.  232 

v.  Spinning,         (I.  594.)     U.  91 

Denne  v.  Judge,  (I.  849.)     H.  380 

Dennett  v.  Crocker,  (I.  54.)  I.  52 
Dennis  v.  Keernan,  (I.  192.)  I.  164 
Dent  v.^Hancock,      (H.  89.)     IH.  285 

v.  Pepys,        (HI.  213.)     VI.  165 

De  Peyster,  matter  of,  (I.  443.)  I.  456 
Derby  Bank  v.  Landon,  (I.  691.) 

H.  196 
Derby  Canal  Co.  v.  Wilmot,   (H.  332.) 

IV.  27 

Derby  v.  Hall,    •       (II.  25.  588.  596.) 

III.  85.  IV.  242.  245 

v.Jones,         (H.  642.)     IV.  267 

Deriemer  v.  Fenna,  (H.  594.)  IV.  245 


(I.  173.  193.) 

I.  153.  164 

(II.  588.  628.) 

IV.  242.  265 
(I.  26.)     I.  19 


Derush  v.  Brown, 

Deshon  v.  Porter, 

Desilver's  Case, 
De  Vendal  v.  Malone,  (I.  688.)  H  195 
Devenish  v.  Smith,  (HI.  269.)  VI.  211 
Devey  v.  Thornton,  (I.  445.)  I.  457. 
Devonshire's  (Earl)  Case,  (I.  69.)  I.  61 
Dew  v.Barnes,      (HI.  179.)     VI.  138 

v.  Demarest,        (I.  155.)     I.  141 

v.  Milton,  (IH.  57.)    VI.  51 

62 


Vol.  Page 
Dewar  v.  Span,  (II.  799.)  IV.  410 
Dewey  v.  Bayntun,  (H.  823.)  IV.  426 

v.  Dewey,         (III  56.  59.  62.) 

VI.  51.  53.  56 

v.  Morgan,   (IH  230.)  VI.  176 

De  Witt  v.  Eldred,  (III.  28i.)  VI.  223 

v.  Moulton,  (H  848.)  IV.  445 

Dexter  v.  Arnold,  (I.  621.  698.) 

H  199 

v.  Harris,       (H  404.)     IV.  78 

v.  Manly,     (H  108.)     HI.  296 

Dey  v.  Dunham,      (H  857.)     IV.  452 
De  Young  v.  Buchanan,  (I.  285.) 

I.  246 
Dice  v.  Sheffer,  (in.  265.)  VI.  208 
Dickens  v.  Johnson,  (H.  802.)  IV.  412 
Dickenson  v.  Dickenson,  (ID.  49.) 

VI  47 

v.  Lee,    (EI.  220.)  VI.  169 

Dickinson  v.  Goodspeed,  (I.  284.) 

I.  246 
Dickson's  Case,  (H.  818.)  IV.  422 
Digges  v.  Jarman,  (HI.  447.)  VI.  361 
Dighton  v.  Greenvil,  (I.  427.)  I.  446 
Dike  v.  Ricks,  (HI.  443.)  VI.  360 
Diller  v.  Roberts,  (H.  88.)  HI.  285 
Dillingham  v.  Smith,  (11.  638.) 

IV.  266 

v.  Snow,  (H.  386.)  IV.  63 

Dineheart  v.  Wilson,   (I.  869.)  H.  400 

Dingley  v.  Dingley,    (1.704.    HI.  215. 

344.)     H  203.     VI.  167.  272 

Dister  v.  Dister,  (III.  114,  115.) 

VI.  94 
Dixon  v.  Doe,  (H.  856.)     IV.  452 

v.  Homer,  (I.  443.)     I.  456 

Doak  v.  Wiswell,  (I.  44.  266.). 

I.  46.  234 

Doane  v.  Badger,  (I.  846.    II.  34.) 

II.  377.    IH  89 

v.  Broad-street  Association, 

(H.  626.  628.  642.)     IV.  265.  267 

Dobbins  v.  Bowman,       (HI.  186.  190.) 

VI.  144.  148 

Dock  Co.  v.  La  Marche,         (II.  916.) 

V.  53 
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Vol.  Page 

Dodd  v.  Motiger,         (I.  281.)    I.  245 
Doddington's  Case,  (I.  69.)     I.  61 

Dodge  v.  Potter,      (H.  361.)     IV.  265 
(H.  602.) 
(II.  398.) 
(II.  391.) 
(m.  341.) 
(HI.  108.) 


Doe  v.  Adams, 

v.  Allen, 

v.  Archer, 

v.  Baines, 

v.  Barford, 

v.  Barker, 

v.  Barksdale, 


Barthrop 

Bates,   (II 

Benjamin, 

Bennett, 

Bernard, 

Biggs, 


IV.  248 

IV.  73 

IV.  67 

VI.  270 

VI.  91 

(I.  283.)     I.  246 

(H  245.  260.) 

n.  436.  415 

(I.  3600     I.  384 

138.  140.)  III.  319 

(II.  374.)     IV.  56 

(II.  336.)     IV.  29 

(II.  619.)     IV.  261 


•  v.  Bingham, 
v.  Bluck, 
v.  Bradley, 


(I.  359. 
I.  384. 

(II.  414.) 
(III.  301.) 
(in.  305.) 


II.  468.) 
IV.  127 
IV.  85 
VI.  237 
VI.  240 


v.  Brightwent,      (I.  401.)     I.  415 

v.  Browne,        (II.  377.)     IV.  58 

v.  Buckner,    (HI.  177.)    VI.  136 

v.  Burt,  (I.  49.)     I.  49 

v.  Charlton,     (III.  319.)  VI.  256 

v.  Clark,  (IL  377.)     IV.  58 

v.  Clayton,     (III.  275.)     VI.  2.15 

v.  Collier,  (I.  359.)     I.  384 

v.  Collins,         (II.  627.)     IV.  265 

v.  Colyear,     (HI.  351.)     VI.  279 

v.  Cooper,      (III.  423.)     VI.  345 

v.  Craigen,      (H.  657.)     IV.  277 

v.  Cunard,  (L  572.  574.) 

II.  80,  81 

v.  Danvers,      (II.  2,58.)    HI.  451 

v.  Davies,    (I.  366.  401.  HI.  304.) 

I.  388.  415.  IV.  48.  VI.  239 


v.  Davis, 


Davy, 
Donelly, 


•  v.  Edlin, 

•  v.  Evans, 

•  v.  Ewart, 


(H.  365.    m.  53.) 

VI.  49 

(ID.  153.)     VI.  122 

(D.  644.  648.) 

IV.  268 

(I.  366.)     I.  388 

(III.  91.)     VI.  80 

(I.  366.)     I.  388 


Doe  v.  Fawce.tt 


v.  Featherstone, 


Foster, 
Gallini, 

Geekie, 
Goff, 


Gwillim, 

Gwinnell 

Hales, 

Halley, 

Harris, 


v.  Harvey, 


Vol.  Page 

(HI.  270.  329.) 

VI.  211.  260 

(in.  320.  353. 

381.)     VI.  281 

Field,  (1.361.)     1.384 

Fleming,     (H.  599.)     HI.  246 

Fonnereau,  (IH.  502.) 

VI.  409 

(H  377.)     IV.  58 

(HE.  192.  318.) 

VI.  149.  251 

(I.  385.)     I.  246 

(IH  320.)     VI.  253 

Green,  (I.  281.   HI.  174.  406.) 

I.  245.     VI.  135.  331 

(IH.  332.)     VI.  262 

(I.  202.)     I.  171 

(I.  575.)     H  81 

(IH  318.)     VI.  251 

(HI.  96.  170,  171.) 

VI.  83.  134 

(HI.  344.  353.) 

VI.  272.  281 

(I.  477.)     H.  11 

(I.  282.)     I.  246 

(HI.  67.)     VI.  59 

(I.  426,  427,  428,  429. 

234.)     I.  446.     HI.  428 

(H.  324.)     IV.  24 

(H.  318.    HI.  290.) 

IV.  19.     VI.  228 

(I.  55.)     I.  52 

(IH  353.)     VI.  281 

(IH.  421.)     VI.  344 

(HI.  190.)     VI.  148 

(I.  124.)     I.  117 

(IH.  70.)    VI.  60,61 

(I.  508.)     H'  35 

(H.  337.)     IV.  29 

Lakeman,  (IH.  345.)     VI.  274 

Lancashire,   (HI.  106.)   VI.  90 

Landaff,       (HI.  119.)     VI.  96 

{II.  683.)     IV.  305 

(HE.  225.)     H  173 

(HI.  228.)     VL  175 

(HI.  59.)     VL  53 


Hawk, 
Hazell, 
Hersey, 
Hilder, 
H 
Horn, 
Howland, 

Hull, 

Jackman, 

Jenkins, 

Jessup, 

Jones, 

Kersey, 

Knebell, 

Knight, 


Laning, 
Lawson, 
Lawton, 
Manifold, 


Names  of  Cas§&. 
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Vol.  Pago 
Doe  v.  Manning,  (II.  845.)  IV.  444 
v.  Marchant,   (III.  148.)   VI.  115 


v.  Martyn, 

-vr  McLosky, 

v.  Morgan, 

v.  Nevill, 

v.  Nicholls, 

v.  Pedley, 

v.  Pegge, 

v.  Perryn, 

v.  Phillips, 


(I.  426.)     I.  446 
(I.  692.)     II.  196 
(HI.  452.457.) 
VI.  866.  869 
(III.  175.  192.) 
VI.  135.  149 
(I.  366.     in.  290.) 
I.  388.  VI.  228 
(EI.  278.)     VI.  218 
(I.  425.)     I.  446 
(I.  704.     HI.  220.) 
II.  208.     VI,  169 
(1.475.     n.  730. 
UI.  254.  284.)   IV.  353.  VI.  223 

v.  Pitcher,         (II.  424.)     IV.  92 

v.  Plowman,  (I.  423.  428.)  I.  446 

v.  Porter,  (I.  282.)     I.  246 

v.  Powell,  (U.  378.)     IV.  58 

v.  Prigg,  (I.  704.     III.  418.) 

n.  203.     VI.  342 

v.  Prosser?  (1.874.)     11.402 

v.  Provoost,      (I.  704.     HI.  344.) 

H.  293.     VI.  270 

v.  Potland,  (I.  428.  430.)     I.  446 

v.  Bead,  (I.  430.)     I.  446 

v.  Eeede,     (I.  401.  426.)     I.  445, 

446 

v.  Richards,    (III.  284.)    VI.  223 

v.  Ries,  (H.  375.)     IV.  56 

v.  Rivers,  (I.  155.)     I.  141 

v.  Roast,         (in.  224.)     VI.  172 

v.  Roberts,     (n.  338.    m.     266. 

279.  341.)     IV.  29.     VI.  209. 
218.  270 

v.  Roper,       (in.  277.)     VI.  217 

v.  Rugeley  Churchwardens, 

(I.  496.)    H.  27 

v.  Saunders,    (in.  237.)    VI.  182 

v.  Scott,        (I.  401.  428.)     I.  415. 

446 

v.  Scudamore,      (I.  166.)     I.  149 

v.  Simpson,  (I.  360.  579. 

HI. '387.)     1.384.     H.  84 

v.  Smaridge,  (I.  281.  287.) 

I.  245,  246 


Doe  v.  Smith, 
— —  v.  Smyth, 

v.  Snowden, 

v.  Staple, 

v.  Staples, 

v.  Stock, 

v.  Swymmer, 

v.  Sybourn, 

v.  Thomas, 

v.  Turner, 

v.  Walker, 

v.  White, 

v.  Willan, 


Vol.  Page 

(H.  877.)     IV.  58 

(HI.  170.)     VI.  134 

(I.  282.)     I.  246 

(I.  425,  426.  428.) 

1.446 

(1.401.)     1.415 

(II.  363.)     IV.  47 

(I.  401.)     I.  415 

(I.  401.  426.) 

I.  415.  446 

(II.  599.    IH  174.) 

IV.  246.  VI.  134 

(III.  263.)     VI.  207 

(EI.  143.)     VI.  115 

(EI.  228.)     VI.  175 

(I.  360.)     I.  384 

v.  Williams,    (in.  272.)     VI.  213 

v.  Witherwick,     (I.  265.)     I.  234 

v.  Wood,        (HI.  225.)     VI.  174 

v.  Woodhouse,  (I.  357.   HI.  291.) 

I.  384.    VI.  229 

v.  Woodroffe,  (n.  602.)     IV.  248 

v.  Wrighte,  (I.  401.  427.  429. 

III.  341.)   I.  415.  446.   VI.  270 

v.  Wroot,  (I.  426.)     I.  446 

Dogan  v.  Seekright,  (H.  640.) 

IV.  265 
(II.  341.  343.) 
IV.  31 
(II.  311.) 
IV.  14 
Donaldson  v.  Smith,  (H.  379.)  IV.  59 
Donelson  v.  Posey,  (II.  802.)  IV.  412 
Donne  v.  Lewis,  (UI.  435.)  VI.  355 
Donnovan  v.  Donnovan,        (III.  278.) 

VI.  218 
Donohoo  v.  Lea,  (IH.  111.)  VI.  93 
Doolittle  v.  Blakesley,  (II.  619.) 

IV.  261 

v.  Eddy,      (I.  278.     n.  373.) 

I.  243.    IV.  55 

v.  Lewis,        (I.  568.)     H.  79 

Dormay  v.  Borradaile,  (III.  435.) 

VI.  355 
Dorrell  v.  Johnson,  (I.  288.)  I.  248 
Doorow  v.  Kelley,  (I.  613.)  II.  106 
Dorr  v.  Shaw,  (I.  665.)    II.  158 


Dole  v.  Thurlow, 
Dominick  v.  Michael, 
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Vol.  Page 
Dorsey  v.  Dorsey,        (I.  447.)     I.  458 

v.  Hayes,     (II.  121.)     III.  306 

v.  Jackman,  (II.  778.) 

IV.  390 

Doton  v.  Eussell,  (I.  594.)     II.  91 

Dott  v.  Cunnington,    (II.  682,  683.  III. 

296.)     IV.  305.     VI.  233 

v.  Wilson,       (H.  6,83.)     IV.  305 

Doty  v.  Wilder,        (II.  346.)     IV.  33 

Dougherty  v.  McColgan,  (I.  548.  590.) 

n.  67.  89 

Doughty  v.  Bowman,  (I.  590.  II.  754.) 

IV.  371 
v.  Brown,  (HI.  265.) 

VI.  208 
Douglass  v.  Branch  Bank,       (II.  600.) 

IV  247 

v.  Brice,        (I.  381.)     I.  399 

v.  Dunlap,  (H.  833.) 

IV.  434 

v.  Wiggins,  (I.  124.  131.) 

I.  117.  121 
Dow  v.  Dow,  (m.  174.)     VI.  134 

v.  Drew,  (I.  657.)     H.  152 

v.  Jewell,  (I.  371.)     I.  391 

Dowd  v.  Gilchrist,        (I.  278.)     I.  243 
Downer  v.  Button,        (I.  583.)      I.  86 

,  in  re,  (HI.  83.)     VI.  73 

Downing  v.  Wherrin,     (III.  454.  458.) 
VI.  367.  369 
Downshire,  (Marquis,)  v.  Sandys, 

(I.  132.)  I.  121 
Dozier  v.  Gregory,  (1.195.)  1.166 
Drake  v.  Curtis,  (I.  58.)     I.  53 

v.  Merrill,        (ID.  80.)     VI.  70 

Draper  v.  Bryson,   (JI.  856.)     IV  452 

—  v.  Jackson,     (I.  840.)     II.  373 

Drayton  v.  Drayton,  (in.  414.) 

VI.  337 

v.  Marshall,      (I.  542.)     II.  63 

Drew  v.  Drew,  (HI.  226.  237.) 

VI.  174.  182 

Drinkwater  v.  Drinkwater,     (II.  833.) 

IV.  434 
Driver  v.  Frank,  (I.  704.)  H.  203 
Drummond  v.  Richards,  (I.  551.) 

H.  68 


Vol.  Page 
Drury  v.  Strong,  (I.  18.)     I.  13 

Drybutter  v.,  Bartholomew,         (I  41.) 

1.46 
Dubitofte  v.  Curteene,  (H.  76.) 

m.  276 
Dublin  v.  Chadbourne,  (HI.  80.) 

VI.  70 

Dubois  v.  Kelly,  (1.44.266.) 

I.  46.  234 

Dudley  v.  Bosworth,  (II.  184.) 

in.  351 
v.  Mallery,  (III.  346.) 

VI.  275 
Duer  v.  Boyd,  (IH.  296.)  VI.  233 
Duffell  v.  Barton,  (ID.  135.)  VI  107 
Duffy  v.  Calvert,  (I  391;  435.) 

I.  407.  450 
Dugan  v.  Hollins,  (IH  137.)  VI  109 
Duke  of  Cumberland  v.  Graves, 

(III.  192.)  VI.  149 
Dula  v.  McGee,  (H.  640.)  IV.  266 
Dunbar  v.  Dunbar,  (III.  433.) 

VI.  353 
Duncan  v.  Beard,       (II.  909.)     V  44 

v.Duncan,       (1.216.)     1.181 

v.  Forrer,      (I.  851.)     II."  382 

v.  Hodges,     (II.  326.)     IV.  25 

Dundas  v.  Hitchcock,  (I.  211.) 

I.  177 
Dunham  v.  Dey,         (I.  661.)     H.  156 

v.  Lamphier,  (II.  11.  58.) 

IH.  71.  262 

v.  Osborn,      (I.  185.)     I.  162 

Dunk  v.  Fenner,    (HI.  309.)     VI  243 
Dunkley  v.  Van  Buren,  (I.  698.) 

H.  199 

Dunlap  v.  Dunlap,         (III  59.  62.  64. 

143.)     VI  53.  56,  57.  115 

v.  Gibbs,  (I  45.)     I.  4'7 

v.  Stetson,         (1.302.   11.631. 

637.)    I.  339.   IV.  265 
Dunlop  v.  Crawford,  (in.. 270.) 

VI.  211 
Dunn  v.  English,     (H.  588.)     IV.  242 

v.  Games,  (H.  335.  621.) 

IV.  29.  262 
v.  Hayes,       (H.  639.)     IV.  265 


Names  of  Cases. 
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Vol.  Page 

Dunwoodie  v.  Read,  (I.  722.  776.    HI. 

322.  365.  457.)     II.  220.  270. 

VI.  254.  291.  369 


Duppa  v.  Mayo, 
Dupree  v.  Dupree, 
Dustin  v.  Steele, 
Dutch,  &c.  v.  Mott, 
Dutton  v.  Gerrish, 
374.  746.) 


(H.  86.)     HI.  283 
(ni.  20.)     VI.  15 
(I.  210.)     I.  177 
(I.  430.)     I.  446 
(I.  264.   II.  108. 
I.  233.     HI.  296. 
IV.  55.  369 

v.  Taylor,   (n.  29.  31.)    in.  87 

Duval  v.  Waters,  (I.  542.)     U.  63 

Duvall  v.  Bibb,  (I.  327.)     I.  358 

Dwinal  v.  Veasie,  (1.372.433.) 

I.  392.  448 
Dyer,  in  re,  (in.  49.)     VI.  47 

v.  Clark,      (I.  187,  188.)     I.  163 

v.  Dyer,  (I.  370.)     I.  391 

v.  Depui,         (II.  234.)     HI.  428 

Dyett  v.  Pendleton,  (U.  107.)    m.  296 

.    E. 

Eager  v.  The  Commonwealth, 

(U.  260.)  m.  451 
Bales  v.  England,  (HI.  208.)  VI.  162 
Eames  v.  Phipps,  (H.  335.)  IV.  29 
Earl  v.  Grim,  (HI.  177.)     VI.  136 

.  v.  Rowe,        (HI.  229.)     VI.  176 

v.  Wilson,  (HI.  21.)     VI.  15 

Earle  v.  Dawes,       (II.  138.)     III.  319 
v.  Hopkins,  (HI.  218.)      VI.  169 

v.  Reed,  (H.  311.)     IV.  15 

v.  Wood,  (I.  304.)     I  340 

East  Ind.  Co.  v.  Neave,  (H.  48.) 

HI.  109 
Eaton*.  Jaques,  (I.  581,  582.) 

H.  85,  86 

v.  Simonds,        (I.  272.)     I.  234 

Eaton  v.  Whiting,  (I.  548.  568.) 

II.  67.  79 
Eccleston  v.  Clipsham,  (II.  750.) 

IV.  370 

Edelin  v.  Hardey,      (III.  59.)     VI.  53 

Edgall  v.  Lowell,  (I.  238.)     I.  205 

Edens  v.  Williams,  (HI.  174.)  VI.  134 

62* 


Vol.  Page 
Edmondson  v.  Nichols,  (IH.  443.) 

VI.  360 
Edrington  v.  Harper,  (I.  562.)  II.  74 
Edwards  v.  Fincham,  (in.  57.)  VI.  51 
v.  Hetherington,        (II.  108.) 

IH  296 

v.  Regina,      (H.  381.)     IV.  59 

Ege  v.  Ege,  (II.  79.)     HI.  278 

Eggleston  v.  Speke,  (IH.  92.)  VI.  80 
Eichelberger  v.  Burnitz,        (HI.  309.) 

VI.  243 
Ela  v.  Card,  (II.  599.)     IV.  247 

Elbeck  v.  Cranberry,  (HI.  62.)  VI.  56 
Elbridge  v.  Fisher,  (m.  309.)  VI.  244 
Elder  v.  Rouse,  (I.  551,  552.)  II.  68 
Eldridge  v.  Forrestal,  (I.  178.) 

I.  157 

v.  Knott,  (H    234.)     in.  428 

—  v.  Preble,       (I.  103.)     I.  102 

Eliot  v.  Carter,  (III.  228.  270.) 

VI.  175.  211 
Ellicot  v.  Pearl,  (I.  56,  57.)     I.  52 

Ellicott  v.  Ellicott,  (II.  175.)  HI.  351 
Ellington  v.  Currie,  (D.  335.)  IV.  29 
Elliot  v.  Davis,        (II.  619.)     IV.  261 

v.  Smith,  (I.  108.)     I.  105 

v.  Sleeper,         (I.  661.   II.  620.) 

II.  156.     IV.  261 
Elliott  v.  Bishop,  (I.  266.)     I.  234 

v.  Pearsoll,  (III.  309.)    VI.  243 

v.  Stone,  (I.  284.)     I.  246 

v.  Turner,  (I.  503.)     H.  30 


Ellis  v.  Essex  Mer.  Bridge,    (III.  215.) 

VI.  167 

v.  Paige,  (I.  280.  283.  285. 

H.  132.    III.  441.)     I.  245,  246. 
III.  315.    VI.  359 

v.  Selby,         (III.  169.)     VI.  133 

v.  Welch,  (n.  763,  764.) 

IV.  378 
Ellison  v.  Wright,  (I.  589.)  II.  89 
v.Miller,        (III.  42.)     VI.  31 


Ellithorp  v.  Dewing,  (I.  574.)  II.  81 
Ellsworth  v.  Cook,  (I.  154.)  I.  140 
Elmondorff  v.  Carmichael,      (H.  910.) 

V.  44 
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Vol.  Page 

Elsebe  (The)  (II.  916.)     V.  53 

Elseyv.  Metoalf,        (II.  336.)    TV.  29 
Elton  v.  Elton,  '  (I.  587.)     II.  89 

Elwell  v.  Shaw,  (II  333.)     IV.  28 

Elwood  v.  Klock,       (I.  189.     II.  316.) 
I.  164.    IV.  18 
Emerson  v.  Pisk,       (II.  418.)     IV.  89 

v.  Heelis,     (11.346.)     IV.  33 

v.  Murray,         (II.  419.  619.) 

IV.  90.  261 

y.  Proprietors  of  Minot, 

(II.  763.)     IV.  378 

v.  Taylor,  (II.  632.) 

IV.  265 

v.  Thompson,  (II.  243.) 

in.  436 

v.  White,  (LI.  316.  620.) 

IV.  18.  261 

v.  Wiley,  (II.  235.  385.) 

HI.  428 
Emerton  v.  Selby,  (II.  642.)  IV.  265 
Emery  v.  Grocock,       (1.429.)     1.446 

v.  Fowler,      (II.  629.)     IV.  265 

Emmons  v.  Littlefield,  (II.  322.) 

IV.  23 

Enfield  v.Day,  (1.55.    11.911.) 

I.  52.    V.  46 

v.  Permit,        (11.911.)     V.  46 

Enfield  Co.  v.  Connecticut  River  Co. 

(I.  498.)  n.  28 
Engle  v.  Burns,  (IH.  263.)  VI.  207 
Englishbe  v.  Helmuth,  (II.  219.) 

ni.  419 

Ensign  v.  Kellogg,     (11.417.)     IV.  89 

Ensell,  in  re,  (HI.  51.)     VI.  48 

Ensley  v.  Ballentine,    (I.  370.)     I.  391 

Estep  v.  Hutchman,      (II.  877.)     V.  4 

Estes  v.  Wells,         (II.  595.)     IV.  245 

Eppes  v.  Cole,  (II.  95.)     m.  288 

Episcopal  Church  of  Macon  v.  Wiley, 

(H.  346.)     IV.  33 

Erskine  v.  Townsend,  (I.  548,  549. 

556.  572.)     H.  419.     II.  67.  69.  80. 

IV.  90 

Esmond  v.  Tarbox,  (II.  639.) 

IV  265 


Vol.  Page 
Estcourt  v.  Estcourt,  (I.  230.)  I.  196 
Eustis  V.  Parker,  (HI.  68.)  VI.  60 
Evans  v.  Bicknell,     (I.  425,  426.  428.) 

I.  446 

v.  Brittain,  (HI.  412.) 

VI.  336 

v.  Cochrane,  (EH.  441.) 

VI.  359 

v.  Corley,      (II.  599.  629.  640.) 

IV.  247.  265,  266 

v.  Crosbie,    (III.  237.)   VI.  182 

v.  Davis,      (TIL  ,310.)     VI.  244 

v.  Edmonds,  (IT.  799.) 

IV.  410 

v.  Elliot,  (I.  575,  576.  578, 

579.)     II.  81.  83,  84 

v.  Evans,  (I.  211.)     I.  177 

v.  Gibbs,         (II.  339.)     IV.  30 

v.  Godbold,  (IH.  175.) 

VI.  134 

v.  Hoffman,      (I.  621.)     II.  113 

v.  Inglehart,      (I.  110.)     1.106 

v.Jones,        (II. '856.)     IV.  452 

v.  Massey,       (ILL  22.) '   VI.  15 

v.  Roberts,  (I.  63.)     I.  55 

v.  Vaughan,      (I.  251.)    I.  223 

v.  Webb,  (I.  216.)     I.  181 

Everenden  v.  Beaumont,         (II.  404.) 

IV.  78 
Everitt  v.  Thomas,  (n.  618.)  IV.  261 
Evers  v.  Challis,  (I.  708.)  II.  206 
Everson  v.  Carpenter,  (II.  311.) 

IV.  14 
Everts  v.  Chittendon,1  (III.  270.) 

VI.  211 
Evertson  v.  Booth,      (I.  665.)     LI.  158 

v.  Tappan,  (P?442.) 

1.455 
Ewing  v.  Bailey,        (II.  379.)    IV.  59 

v.  Burnett,  (I.  54.  57.   II.  589.) 

I.  52.    IV.  242 

v.  Handley,  (HI.  213.) 

VI;  165 
Exeter  v.  Odiorne,  (I.  315.)  I.  349 
Exton  v.  Scott,  (LI.  336.)     IV.  29 

Eyre  v.  Harson,  (I.  631.)     LI.  122 


Names  of  Cases. 
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Vol.  Page 


Fairbanks  v.  Metcalf,       (II.  333.  341.) 
IV.  28.  30 

v.  Williamson,         (II.  754.) 

IV.  371 
Fairbrother  v.  Prattent,  (II.  846.) 

IV.  33 
Fairfax  v.  Hunter,  (II.  319.)  IV.  21 
Fairman  v.  Beal,  (III.  325.)  VI  256 
Fales  v.  Gibbs,  (I.  573.)     II.  80 

Fanning  v.  Chadwiek,  (I.  845.)  II.  377 
Fant  v.  Cathcart,  (II.  311.)  IV.  14 
Farley  v.  Craig,  (II.  92.  115.  118.) 

III.  286.  302.  304 

v.  Thompson,    (I.  578.)     II.  84 

Farmer  v.  Francis,  (HE.  278.)  VI.  218 
Farmer's  Bank  v.  Mutual  Ins.  Soe. 

(I.  582.)     II.  86 
Farnam  v.  Brooks,      (I.  447.    II.  267.) 

1.458 
Farnum  v.  Metcalf,     (1.611.)     11.105 

v.  Piatt,  (H  27.  29.  33.) 

III.  86,  87.  89 
Farnsworth  v.  Childs,  (II.  441.) 

IV.  103 
Farrant  v.  Lovel,  (I.  131.)     I.  121 

v.  Nicholls,  (HI.  219.) 

VI.  169 
Farrar  v.  Ayers,     (HI  337.)     VI.  267 

v.Barton,       (11.49.)     III.  Ill 

v.  (Jhauffetete,    (I.  144.)    I.  46 

- v.  Farrar,        (II.  301.)     IV.  7 

v.  Merrill,     (II.  224.)     III.  423 

v.  Stackpole,  (I.  42,  43. 

II.  630.)     I.  46.    IV.  265 
Farrer  and  Brown  v.  The  United 

States,  (II.  425.)     IV.  92 

Farwell  v.  Rogers,  (II.  379.)  IV.  59 
Fassett  v.  Boylston,  (I.  46.)     I.  47 

Faulkner  v.  Bolton,     (I.  631.)    II.  122* 

v.  Brockenbrough,     (I.  594.) 

II.  91 

v.  Button,  (III.  213.) 

VI.  165 
Faure  v.  Winans,         (I.  589.)    II.  98 


Vol.  Page 
Faw  v.  Roberdeau,  (II.  259.)  III.  451 
Fay  v.  Brewer,  (I.  129.)     I.  120 

v.  Fay,        (I.  103.  358.    III.  325.) 

I.  102.  384.    VI.  256 

v.  Valentine,        (I.  698.)     II.  199 

Fenwick  v.  Forest,     (HI.  68.)    VI.  60 
Feraris  (Countess  de  Zichy)  v. 

Marquis  of  Hertford,    (III.  79.) 

VI.  70 

Fereday  v.  Wightwick,    (I.  40.)     I.  46 

Ferguson  v.  Franklin,   (I.  318.)  L  350 

—  v.  Harwood,     (H.  592.  599.) 

IV.  244.  247 

v.  Hedges,  (III.  167.) 

VI.  133 

v.  Witsell,  (II.  34.  232.) 

HI.  90.  428 

v.  Zepp,   (HI.  269.)  VI.  211 

Ferrall  v.  Kent,  (I.  869.)     H.  400 

v.  Shaen,         (I.  655.)     H.  150 

Ferrill,  v.  Talbot,     (HI.  218.)   VI.  169 
Ferris  v.  Gibson,     (IH.  462.)    VI.  372 

v.  Henderson,  (II.  273.) 

III.  467 

Festing  v.  Allen,      (I.  708.     IH.  322.) 

n.  206.     VI.  254 

Fetterman  v.  Hopkins,  (II.  37.) 

HI.  92 
Fewell  v.  Fewell,  (IH.  263.)  VI.  207 
Field,  in  re,  (HI.  50.)     VI.  47 

v.  Field,         (IH.  192.)     VI.  149 

v.  Huston,  (H  619.  647.) 

IV.  261.  271 

Fifty  Associates  v.  Howland,      (I.  256. 

267.)     I.  227.  235 

Filliterv.  Phippard,     (I.  145.)     I.  132 

Findlay  v.  Riddle,    (H.  683.     III.  322, 

323.  343.  353.  371.)     IV.  305. 

VI.  254,  255.  272.  281.  297 

v.  Smith,        (I.  122.  124.  195.) 

I.  116.  118.  166 

Findley  v.  Cooley,    (H.  833.)   IV.  434 

Finlay  v.  King,  (I.  467.  493.  497. 

HI.  173.  177.  263.)     II.  3.  25. 

27.    VI.  135,  136.  207 

Finley  v.  Hunter,     (H.  135.)    H.  317 
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Vol.  Page 

Finney  v.  Watkins,  (I.  44.  266.) 

I.  46.  234 

Firestone  v.  Firestone,  (I.  192.)  I.  164 


Fisher  v.  Blight, 

v.  Dixon, 

v.  Fields, 

v.  Hill, 

v.  Jewett, 

v.  Otis, 

Fisk  v.  Cushman, 
v.  Eastman, 


(I.  527.)  II.  51 

(I.  42.)  I.  46 

(I.  369.  II.  434.) 

I.  ,390.  IV.  98 

(III.  162.)  VI.  128 

(11.311.)  IV.  14 

(I.  583.)  II.  86 

(IU.442.)  VI.  359 

(1.178.  185.) 

I.  157.  162 

(HI.  296.) 

(III.  215.) 

(II.  761.) 

(H.  775.) 


VI.  233 

VI.  166 
IV.  377 
IV.  388 


— —  v.  Keene, 
Fiske  y.  Keene, 
Fitch  v.  Baldwin, 

v.  Casey, 

Fitchburg  Man.  Co.  v.  Melvin, 

(I.  570,  579.  582.     II.  108.) 

II.  80.  84.  86.    III.  296 

Fitzroy  v.  Howard,  (HI.  242.)  VI.  186 

Flagg  v.  Bean,  (I.  167.    H.  619.) 

I.  150.    IV.  261 

—  v.  Mann,  (I.  548.  555.  562. 

567.     H.  419.  857.)     H.  67.  69. 
74.  78.     IV.  90.  452 

v.  Thurber,       (I.  647.)     II.  143 

Flanders  v.  Clark,    (HI.  455.)  VI.  367 

> — —  v.  Davis,     (II.  136.)     HI.  318 

Fleming  v.  Boiling,  (III.  237.)  VI.  182 

1 v.  Sitton,         (I.  567.)     H.  78 

Fletcher  v.  Dyeke,    (H.  619.)   IV.  261 
r-  v.  McFarlane,  (II.  95.) 

III.  288 
Flinn  v.  Calow,  (II  118.)  HI.  304 
Flint  v.  Hughes,      (IH.  170.)     VI.  134 

v.  Sheldon,         (I.  354.  548.  556.) 

I.  381.     H.  67.  69 
Flintham  v.  Bradford,  (III.  152.) 

VI.  121 
v.  Holder,  (H.  138.  140.) 

HI.  319 
Flood  v.  Tandes,  (II.  331.)  IV.  27 
Florey  v.  Florey,  (HI.  161.)  VI.  128 
Floyd  v.  Floyd,  (I.  284.)  I.  246 
v.  Johnson,     (H.  494.)    IV.  148 


Tol.  Pago 

Floyer  v.  Edwards,  .(1.655.)    11.150 

v.  Lavington,    (1.551.)    11.68 

Fogg  v.  Clark,        (III.  277.)  ■  if.  217 
Foley  v.  Burnell,  (1.126.)     1.119 

'-  v.  Parry,      (HI.  209.)     VI.  162. 

Folger  v.  Mitchell,      (I.  886.)  v   II.  413 
Follett  v.  Tyrer,  (I.  163.)     I.  147 

Fontain  v.  Ravenal,  (II.  321.  lit  1.62.) 
IV.  22.    VI.  128 
Foote  v.  Colvin,  (I.  371.  399.) 

I.  391.413 
Forbes  v.  Ball,       (III.  209.)     VI.  162 

v.  Moffatt,         (I.  272.)     I.  239 

v.'Ross,  (I.  685.)     II.  188 

Forbush  v.  Lombard,       (II.  642.  649.) 

IV.  267.  271 

Ford  v.  Ford,   (III.  83.  96.)  VI.  73.  83 

v.  Fowler,      (HI.  162.)     VI.  128 

T.Gray,  (11.258.)     III.  451 

v.  Husman,  (1.60.)     L  54'" 

v.  Philpot,  (I.  399.  572.  590.). 

I.  413.     II.  80.  89 
Ford  and  Sheldon's  Case,,        (IL  916.) 

V.  53 


(III.  235.  278.) 

VI.  181.  217 

(I.  369.     II.  35?.) 

I.  390.     IV.  39 

(I.  108.)     I.  105 

(I.  687.)     II.  194 


Forsaith  v.  Clark, 

Forster  v.  Hale, 

Forsyth  v.  Price, 

Fort  v.  Burch, 

Forth  v.  Chapman,  (II.  593.)    IV.  245 

Fosdick  v.  Banv        (I.  689.)    II.  195 

v.  Cornell,  (III.  455.  462.), 

VI.  367.  372 

—  v.  Gooding,       (I.  199.)     I.  169 

Fosgate  v.  Herkimer  M.  &  H.   Co. 
(I.  56.)    I.  52 


Foss  v.  Crisp, 

Foster  v.  Hilliard, 
v.  Joice, 


(1.160.    11.619.) 

I.  144.    IV.  261 

(I.  653.)     II.  149 

(H.  658.)     IV.  278- 

-  v.  Mansfield,    (II.  335.)    IV.  29 
-v.Marshall,  (I.  157.  822.) 

I.  142.    H.  337 

-  v.  Peyser,  (I.  263.     H.  108. 
747.)     I.  233.    HI.  296.    IV.  369 
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Foster  v.  Stewart,  (III.  228.  277.) 

VI.  175.  217 

Fouke  v.  Kemp,     (III.  220.)     VI.  169 

Fouvergne  v.  New  Orleans,    (IH.  11.) 

VI.  9. 


Fowle  v.  Ayer, 
Fowler  v.  Bott, 

v.  Griffin, 

v.  Thayer, 

Fox  v.  Fletcher, 
— : —  v.  Phelps, 


v.  Whitney, 

— -  v.  Widgery, 


(I.  54.)     I.  52. 
(I.  263.     II.  110.) 
I.  233.     III.  299 
(I.  821.)     II.  336 
(I.  830.)     H.  364 
(I.  841.)     II.  373 
(III.  263.  435.) 
VI.  207.  355 
(III.  68.)     VI.  60 
(II.  133.  409.  611.) 
HI.  316.     IV.  82.  256 


Foxcroft  v.  Barnes, 
Foxhall,  in  re, 
Foy  v.  Foy, 
Frampton  v.  Stiles, 
Francis  v.  Grover, 
Franco  v.  Bolton, 

Franklin  v.  Cannon, 
v.  Harter, 


(I.  57.)     I.  52 

(I.  449.)     I.  460 

(I.  367.)     I.  390 

(II.  303.)     IV.  9 

(in.  49.)     VI.  47 

(II.  808.) 

IV.  418 

(I.  661.)    II.  156 

(HI.  264.  285.) 

VI.  207.  223 


v.  Osgood, 

III.  446.)  IV.  148. 
Franks  v.  Price,  (III.  319.) 
Fraser  v.  Boon,      (HI.  173.) 

■ v.  Chene,      (HI.  296.) 

v.  Davie,  (II.  88.) 

v.  Hamilton, 

v.  Skey, 


(H.  493. 
VI.  361 
VI.  256 
VI.  134 
VI.  233 
m.  285 
(HI.  278.) 
VI.  218 
(H.  747.)  IV.  369 
Frazer  v.  Pigott,  (HE.  21.)  VI.  15 
Frederick  v.  Gray,  (I.  874.)  H.  402 
Freeman  v.  Barnes,      (I.  427.)     I.  446 

v.  Cook,        (I.  442  )     I.  455 

v.  Freeman,  \  (HI.  84.) 

VI.  74 

v.  McGaw,    (I.  272.)     I.  239 

v.  Paul,    (I.  272.     HI.  596.) 

I.  239.     VI.  498 

Freeport  v.  Bartol,     (I.  369.     n.  345.) 

I.  390.   IV.  38 


Vol.  Page 
Freligh  v.  Piatt,  (I.  46.)     I.  47 

French's  Case,  (III.  92.)     VI.  80 

French  v.  Bankhead,  (II.  631.) 

IV.  265 
v.  Braintree  Man.  Co.  (II.  234.) 

III.  428 

v,  French,      (I.  315.     II.  444.) 

I.  349.     IV.  107 

v.  Marston,      (II.  31.)     HI.  87 

v.  M'llhenny,  (HI.  270.) 

VI.  211 

v.  Pearce,       (I.  54,  55.)     I.  52 

v.  Peters,  (I.  211.)     I.  177 

t.  Sturdivant         (I.  548.  556.) 

II.  67.  69 
Frier  v.  Jackson,  (II.  586.)  IV.  241 
Frink  v.  Darst,  (II.  763.)  IV.  378 
Frizzle  v.  Veach,  (EL  136.)  III.  318 
Frogmorton  v.  Wright,  (IH.  177.) 

VI.   136 


(II.  856,  857.) 
IV.  452 

(i.  510.)   n.  35 

(H.  746.  749.) 

IV.  369.  370 

(H.  588.) 

IV.  241 

(H.  88.)     IH.  285 


Frost  v.  Beekman, 

v.  Frost, 

v.  Raymond, 

v.  Spaulding, 

Fry  v.  Jones, 

(Christopher's)  Will,        (IH.  48.) 

(VI.  34 
Fuller,  Ex  parte,    (IH.  171.)     VI.  134 

v.  Lane,  (I.  46.)     I.  47 

v.  Wadsworth,  (I.  574.) 

H.  81 

v.  Watson,       (I.  107.)     I.  105 

Fullerton  v.  Harris,  (H.  326.)  IV.  25 
Fulthrope  v.  Foster,  (I.  563.)  H.  68 
Fulfz  v.  House,  (H.  732.)  IV.  354 
Funk  v.  Voneida,  (II.  748,  749.) 

IV.  369,  370 
(I.  573.  583. 
II.  80.  85.  91. 
(I.  212.) 
I.  177 
Furlong  v.  Leary,        (1.280.)     1.245 
Furnley  v.  Chamberlain,    (I.  57.)  I.  52 


Furbush  v.  Goodwin, 

591.) 
Furber  v.  Chamberlain 
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Gaffield  v.  Hapgood,        (I.  42,),    I.  46 

Gage  v.  Gage,   (II.  135.  799.  III.  173.) 

HI.  317.    IV.  418.     VI.  134 

v.  Gannett,  (I.  498.)     II.  28 

Gaines  v.  Gaines,  (III.  95.)  VI.  82 
Gainsford  v.  Griffith,  (II.  762.) 

IV.  377 
Gaither  v.  Gaither,  (III.  174.)  VI.  134 
Galbraith  v.  Greene,  (I.  178.)  I.  157 
Gale  v.  Williamson,  (II.  823.)  IV.  426 
Gall  v.  Esdaile,  (HI.  237.)  VI.  182. 
Gallego  v.  Atto.-Gen.  (III.  169.) 

VI.  133 
Galliers  v.  Moss,  (I.  321.)     I.  353 

Gallini  v.  Gallini,  (III.  175.)  VI.  135 
Galusha  v.  Sinclear,  (II.  343.)  IV.  31 
Gamble's  Estate,  (I.  157,  158.) 

I.  142,  143 
Gambril  v.  Doe,       (II.  626.)     IV.  264 

v.  Gambril,     (1.126.)     1.119 

Gammon  v.  Freeman,  (I.  i79.  189. 

n.  619.)  I.  158.  164.  IV-  261 
Ganse  v.  Perkins,  (H.  639.)  IV.  266 
Garber  v.  Henry,  (I.  664.)  II.  157 
Gardiner  v.  Collins,    (II.  334.)    IV,  28 

v.  Corson,        (I.  467.)     II.  3 

Gardner  v.  Astor,       '  (I.  400.)     I.  414 

— v.  Finley,  (I.  44.)     I.  46 

v.  Gardner,  (II.  333.  III.  435.) 

IV.  28.     VI.  355 

v.  Heyer,  (HI.  21,  22.) 

VI.  15 
Garforth  v.  Fearon,  (II.  49.)  III.  Ill 
Garnett  v.  Garnett,  (II.  620.)  IV.  261 
Garrard  v.  Lauderdale,  (Lord;) 

(11.826.)     IV428 
Garrett  v.  Jackson,   (II.  229.)  III.  426 

v.  Scouten,  (I.  492.  495.)  II.  24 

Garroch  v.  Sherman,  (I.  549.)  II.  67 
Garth  v.  Cotton)  (1.131.)     1.121 

Garwood  v.  Garwood,  (II.  586.) 

IV.  452 
Gass  v.  Gass,  (HI.  58.  69.)  VI.  51.  60 
Gates  v.  Butler,  (I.  54.)     I.  52 


Vol.  Paga 
Gates  v.  Caldwell,  (II.  749.)     IV.  37.0 

v.  Green,        (II.  110.)     III.  299 

Gaudry  v.  Penniger,  (III.  226.) 

VI.  174 

Gause  v.  Wiley,  (III.  295.  296.) 

VI.  232,  233 

Gaveny  v.  Hinton,    (II.  649.)   IV.  271 

Gay,  Ex  parte,  (I.  252.)     I.  224 

v.  Walker,       (H.  649.)     IV.  271 

Gayeljjy  v.  Bethune,        (II.  26,  27.  30. 
220.)     III.  86,  87.  426 
Gazley  v.  Price,         (1.468.     11.775.) 
II.  3.    IV.  388 
Gee  v.  Young,  (I.  109.)     I.  106 

Geel  v.  Manhattan  Co.  (I.  584.)  II.  87 
Genery  v.  Fitzgerald,  (III.  518.) 

VI.  424 
Gennings  v.  Lake,  (II.  627.)  IV.  265 
George  v.  Green,       (III.  30.)     VI.  22 

v.  Morgan,  (III.  346.)  VI.  275 

Gerard  v.  Basse,      (11.619.)     IV  261 
German  v.  Gabbold,     (I.  871.)..   I.  391 

v.  Machin,     (II.  353.)     IV.  39 

Gerrish  v.  Bearce,    (II.  639.)     IV.  265 

v.  Nason,      (III.  18.)     VI.  14 

v.  Towne,    (II.  610.)    IV.  255 

Getchell  v.  Jewett,     (II.  347.)     IV.  34 
Gibbons  v.  Count,    (III.  106.)     VI.  90 

v.  Dillingham;    (1. 45.)     I.  46 

Gibson  v.  Brockway,  (II.  628.) 

IV.  265 
(I.  186.  272.  443. 
I.  163.  239.  455. 
II.  88.  89 
(I  582.  614.) 
II.  86.  106 
(I.  212.)     I.  177 
(ni.  282.  284.) 
VI  221.  223 

v.  M'Call,     (HI.  160.)  VI.  128 

— v.  Montfort,     (I.  360.)     I.  384. 

v.  Partee,      (H.  339.)     IV.  3» 

v.  Tyson,  (I.  40.)     I.  46 

v.  Wells,  (I.  133.)     I.  121 

Gilbert  v.  Gilbert,   (III.  161.)    VI.  128 
Gilchrist  v..  Stevenson,  (I.  434.)  I.  450 


■  v.  Crehore, 

586.  590.) 

v.  Farley, 

■  v.  Gibson, 
v.  Horton, 
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Giles  v.  Baremore,      (I.  622.)     n.  113 

v.  Comstock,    (II.  105.)     III.  292 

v.  Giles,  (HI.  96.)     VI.  83 

Gilhooley  v.  Washington,       (II.  107.) 

III.  296 
Gill  v.  Bicknell,  (II.  346.)  IV.  33 
v.  Faunlleroy,             (I.  860.  874.) 

IJ.  892.  402 
Gillett  v.  Balcom,  (I.  45.)     I.  46 

Gillis  v.  Bailey,  (I.  473.)     II.  7 

v.Brown,  (1.188.)     1.163 

Gillispie  v.  Foy,  (11.177.)  m.  351 
Gilmer  v.  Earnhardt,  (II.  822.)  IV.  422 
Gilpin  v.  Hollingsworfh,  (II.  130.  136. 
IH.  413.)  HI.  316.  318.  VI.  337 
Girland  v.  Sharp,  (I.  352.)  I.  381 
Givens  v.  Easley,       (II.  90.)     III.  285 

v.  McCalmont,   (I.  122.)  I.  116 

Glascock  v.  Robards,    (I.  278.)    I.  243 
Glassington  v.  Rawlins,  (II.  379.) 

IV.  59 
Gleason  v.  Gleason,  (I.  284.)  I.  246 
Glen  v.  Gibson,        (II.  763.)     IV.  378 

v.  Spry,  (III.  270.)   VI.  211 

Globe  Ins.  Co.  v.  Lansing,        (I.  692.) 

II.  196 
(II.  229.) 
•      III.  426 
(I.  44.)     I.  46 
(I.  42.)     I.  46 
(I.  42.)     I.  46 
(III.  272.) 
VI.  213 
(I.  587.  589.} 
H.  89 

Goffv.  O'Conner,  (11.629.)  IV.  265 
Going  v.  Emery,  (III.  169.)  VI.  133 
Gold  v.  Judson,  (III.  173.)  VI.  134 
Golding  v.  Golding,  (II.  625.)  IV.  264 
Gonzalus  v.  Hoover,  (1.57.)  1.52 
Gooch  v.  Atkins,  (I.  197.)     I.  168 

v.  Conner,       (II.  359.)     IV.  43 

v.  Gooch,     (HI.  192.)     VI.  149 

Goodburns  v.  Stevens,  (I.  188.)  I.  163 
Goode  v.  Burton,  (II.  648.)  IV.  271 
Goodell  v.  Pierce,      (II.  335.)     IV.  29 


Gloucester  v.  Beach, 

Godard  v.  Gould, 
Goddard  v.  Bolster, 

v.  Chase, 

Godfrey  v.  Humphrey, 

v.  Watson, 


Vol.  Pago 

Goodhue  v.  Berrien,  (I.  518.   II.  799.) 

11.42.    IV.  410 

Goodman  v.  Grierson,   (I.  548.)   H.  67 

v.  Edwards,  (IH.  242.) 

VI.  186 
Goodrich  v.  Guthrie,  (II.  39.)  HI.  94 
v.  Lambert,  (TTT.  270.) 

VI.  211 

v.  Porter, 

v.  Walker, 


Goodright  v.  Barron 


(I.  437.)     I.  452 
(71.  335.)  IV.  29 
(HI.  325.) 
VI.  256 
v.  Mark,     (H.  382.)    IV.  60 
(III.  177.) 
VI.  136 


■  v.  Stocker, 
•  v.  Straphan, 


(H  326.) 
IV.  25 

v.  Wright,  (H.  844.) 

IV.  444 
Goodsell  v.  Myers,  (U.  311.)  IV.  14 
Goodtitle  v.  Bailey,  (H.  602.)    IV.  248 

v.  Jones,        (I.  426.)     I.  446 

v.  Maddern,  (HI.  284.) 

VI.  223 

v.  Meredith,  (HI.  143.) 

VI.  115 

v.  Morgan,  (I.  426. 428.  671.) 

I.  446.     n.  163 

v.  Otway,         (III.  106,  107. 

130.)     VI.  90.  106 

v.  Oxley,  (HI.  406.) 

.       VI.  331 

v.  Way,     (II.  378.)     IV.  58 

v.  Whitby,    (I.  361.)    I.  384 

v.  Wood,     (I.  757.)     II.  252 

Goodwin  v.  Richardson,  (I.  830.) 

II.  364 
Gordon  v.  Barkalew,  (II.  184.)  HI.  351 

: v.  Gordon,      (HI.  22.)     VI.  15 

v.  Jeffreys,     (H.  326.)    IV.  25 

Gore,  in  re,  (III.  51.)     VI.  48 

v.  Brazier,     (I.  18.  202.  H.  633.) 

1.13.171.    IV.  47 

v.  Jenness,  (I.  585.)     II.  87 

v.  Perdue,  (I.  198.)     I.  169 

v.  Stackpole,      (I.  198.)    H.  199 


744 


Names  of  Cases. 


Vol.  Page 

Gorham  v.  Daniels,     (1.315.    11.437.) 

I.  349.     IV.  100 

. v.  Springfield,  (II.  875.)  V.  2 

Goswiller's  Case,       (H.  380.)     IV.  59 
Gott  v.  Atkinson,  (I.  66.)     I.  58 

v.  Gaudy,  (I.  263.)     I.  233 

Gough  v.  Bell,         (I.  25.    H.  58.  631, 

632.)     I.  18.      m.  262.     IV.  265. 

Gould  v.  James,  (II.  58.  60.) 

HI.   262,  263 

v.  Lamb,  (I.  360.     II.  658.) 

I.  384.     IV.  278 

v.  Tancred,         (I.  591.)     II.  89 

v.  Thompson,   (II.  95.)    III.  288 

v.  Webster,        (I.  109.)     I.  106 

v.  White,  (I.  621.)     II.  113 

Gouveneur  v.  Elmendorf,        (II.  778.) 

IV.  390 
Gowen,  Appellant,  (I.  216.)  I.  181 
Govier  v.  Hancock,  (I.  207.)  I.  175 
Goymour  v.  Pigge,  (III.  371.)  VI.  297 
Grace  v.  Webb,  (I.  489.)     II.  22 

Graffety  v.  Humpage,  (III.  225.) 

VI.  173 

Graham  v.  Graham,     (I.  193.   III.  59.) 

I.  164.   VI.  62 

v.  Newman,      (I.  583.)     II.  86 

Granberry's  Ex'or  v.  Granberry, 

(I.  587.)  II.  88 
Grange  v.  Tiving,  (II.  477.)  IV.  135 
Granger  v.  Michigan  Canal,      (I.  266.) 

I.  234 
Grannis  v.  Clark,  (II.  746.)  IV.  369 
Grant  v.  Bissett,  (I.  664.)     II.  159 

v.  Chase,  (II.  628.)     IV  265 

v.  Lyman,      (III.  220.)     VI.  169 

v.U.  S.  Bank,     (I.  613.)     II.  106 

Grantham  v.  Hawley,        (I.  109.  265.) 

I.  105.  234 
Grantley  v.  Garthwaite,  (III.  97.) 

VI.  83 

Gratz  v.  Ewalt,        (II.  748.)     IV.  369 

Graves  v.  Graves,      (I.  375.    II.  322.) 

I.  394.     IV.  23 

v.  Sheldon,    (III.  137.)  VI.  109 

Gray  v.  Baldwin,  (I.  131.)     I.  121 


Vol.  Page 
Gray  y.  Bates!,  (1874.)     H.  402 

v.Blanchard,  (1. 470. 498.  II.  398.) 

II.  5.28.   IV.  73 

v.  Fowler,  (I.  655.)     II.  150 

v.Harper,         (11.359.)     IV.  43 

v.  Hutchins,  (I.  56.)     I.  52 

v.  Jenks,  (I.  593.)     II.  91 

v.'Rawson,         (11.89.)     III.  285 

v.  Wass,  (I.  593.)     II.  91 

Great  Falls  Co.  v.  Worcester,     (I.  870. 

882.  II.  763.)    H.  400.410.   IV  378 

Great  Falls  Co.  v.  Worster,      (I.  573.) 

11.80 
Greeley  v.  Thurston,  (H.  86.)  III.  283 
Green  v.  Beals,        (II.  619.)     IV.  261 

—  v.  Bonnell,        (I.  555.)     n.  69 

v.  Chelsea,  (I.  49.)  -  I.  50 

v.  Dikeman,  (III.  42.)     VI.  31. 

v.  Green,        (1. 164. 188.  216.) 

I.  147.  181 

v.  Howard,  (III.  225.)    VI.  173 

v.  Keen,    (1.127.133.)     1.120, 

121 

v.  Liter,  (1.49.  57. 154.  II.  363.) 

I.  50.  52.  140.    IV.  47 

,  v.  Massie,     (II.  136.)     m.  318 

v.  Price,  (I.  680.)     II.  170 

v.  Putnam,      (I.  888.)     II.  413 

v.  Reynolds,        (1. 467.)    II.  3 

■  v.  Skipworth,  (III.  49.)    VI.  47 

v.  Stevens,  (HI.  423.)     VI.  345 

• v.  Tanner,       (I.  613.)     II.  106 

v.Thomas,     (1.467.    n.  324.) 

II.  3.    IV.  24 

v.  Watkins,     (II.  363.)    IV.  47 

v.  Winter,  (1.442, 443, 444.  587.) 

I.  455,  456,  457.  II.  88 
Greenby  v.  Wilcocks,  (II.  418.)  IV.  89 
Greene  v.  Greene,  (I.  188.)  I  163 
Greenia  v.  Greenia,  (I.  60.)     1. 54 

Greenleaf  v.  Kilton,  (II.  632.)  IV.  265 
Greenup  v.  Vernon,  (I.  278.)  I.  243 
Greenvaultv.  Davis,  (II.  322.  324.) 
IV.  23,  24 
Greenwich  Bank  v.  Loomis,      (I.  518.) 

H.42 


Names  of  Cases. 
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Vol.  Page 
Greenwood  v.  The  Bishop  of  London, 

(II.  424.)     IV.  92 

-  v.  Milton  R.  Road, 

(II.  630.)     IV.  265 

■ v.  Rothwell,  (III.  344.  371.) 

VI.  273.  297 

v.  Taylor,  (I.  665.)   II.  158 

Greer  v.  McCrackin,  (HI.  92.) 

VI.  80 
Gregg  v.  Blackmore,  (1.873.)  11.402 
Gregory  v.  Henderson,  (I.  367.)  1. 384. 

388 

v.  Paul,      (II.  319.)     IV.  20 

v.  Pierce,   (H.  319.)     IV.  20 

v.  Smith,  (III.  170.) 

VI.  133 
Greidler's  Appeal,  ^(11. 89.)  IU.  285 
Greville  v.  Atkins,  (II.  48.)  III.  109 
Grey  v.  Grey,  (II.  184.)    III.  351 

Griffin  v.  Griffin,  (I.  442.)     I.  455 

v.  Reynolds,  •         (I.  18.)     I.  13 

Griffith  v.  Beecher,  (H.  136.) 

III.  318 

v.  Woodward,  (III.  190.) 

VI.  148 
Griffiths  v.  Gale,  .(HI.  162.)  VI.  128 
Grimshaw  v.  Pickup,  (III.  309.) 

VI.  244 
Griswold  v.  Johnston,  (I.  882*)  II.  410 
Gross,  in  re,  (III.  220.)     VI.  169 

Groton  v.  Boxborough,  (I.  574.) 

II.  81 

Grout  v.  Townsend,         (H.  322.  607.) 

IV.  123.  253 

Grubb  v.  Guilford,  (1.40.)     1.46 

Grugeon  v.  Gerard,     (I.  661.  H.  336.) 

H.  156.  IV.  29. 

Guest  v.  Willasey,  (III.  148.)     VI.  118 

Guild  v.  Rogers,         (H.  91.)     III.  285 

Gully  v.  Gully,        (II.  593.)    IV.  244 

Gunn  v.  Scovil,  (H  95.)     III.  288 

Gunning,  in  re,  (III.  51.)     VL  48 

Guthrie  v.  Guthrie,        (III.  269.  289.) 

VI.  211.  227 

Gwinn  v.  Jones,  (I.  54.)    I.  52 

Gwynn  v.  Jones,        (11.417.)     IV.  89 

63 


H. 


Vol.  Page 


Hacker  v.  Storer,  (II.  761.)  IV.  377 
Haddon  v.  Shoutz,  (II.  588.)  IV.  242 
Hadlock  v.  Bulfinch,  (I.  661.  662.) 

II.  156 
Hagan  v.  Campbell,  (H  595.)  IV.  245 
Hagood  v.  Harley,  (II.  339.)  IV.  30 
Hagthorp  v.  Hook,  (I.  589.)  II.  89 
Haines  v.  Witmer,  (HI.  297.  309.  457.) 
VI.  233.  243.  369 


Hale  v.  Glidden, 

v.  James, 

v.' Jewell, 

v.  Thomas, 


(I.  55.)  I.  52 
(1.202.)  1.171 
(I.  549.)  II.  67 
(I.  132.)  I.  121 
(II.  326.)  IV.  25 
Halfordv.  Tetherow,  (H.  259.)  III.  451 
Hall  v.  Ashley,  (II.  404.)     IV.  78 

v.  Cassidy,         (H.  379.)     IV.  59 

v.  Chaffee,      (HI.  462.)     VI.  372 

et  ux.  v.Chang,  (H.  317.)    IV.  18 

v.  Gittings,  (II.  195.  594.) 

HI.  98.  IV.  245 

v.  Goodwyn,  (III.  328.)     VI.  259 

v.  Hall,  (IH.  226.)     VI.  174 

,        (II.  437.   HI.  56.  68.) 

IV.  100.  VI.  51.  60- 

v.Irwin,         (HI.  447.)     VI.  361 

v.  Lawrence,      (I.  882.  II.  6.  12.) 

H.  410.  III.  67.  73 
(H.  623.  629.) 
IV.  263.  265- 
(1.878.)     H.407 
(H.  335.)     IV.  29 
(I.  57.)     I.  52- 
(H.  235.)     HI.  428 
(HI.  294.  296.) 
VI.  231,  232 

v.  Savage,  (I.  210.)     I.  177 

v.  Tufts,        (IH.  196.)     VI.  153 

Hallet  v.  Collins,  (I.  434.)     I.  450 

Hallett  v.  Hallett,   (HI.  441.)    VI.  359 

v.  Wylie,  (H.  110.  744.). 

HI.  299.  IV.  368 
Halley  v.  Webster,  (HI.  15.)  VI.  14 
Hallowell  v.  Phipps,  (HI.  220.).. 

VI.  169- 


v.  Leonard, 

v.  Matthias, 

v.  Palmer, 

v.  Powell, 

v.  Swift, 

v.  Vandegrift, 
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Vol.  Page 
Halsey  v.  Whitney,  (H.  305.)  IV.  9 
Ham  v.  Ham,  (H.  611.)     IV.  256 

Hamblet  v.  Francis,    (H.  404.)    IV.  80 
Hamblin,  Succession  of,  (I.  180.) 

1.158 
Hambly  v.  Trott,  (1.130.)     1.121 

Hamburg  v.  Litchfield,  (H.  857.) 

IV.  452 
Hamilton  v.Boyles,  (in.  175.)  VI.  135 

v.  Buckwalter,  (I.  216.) 

I.  181 

v.  Cutts,   (H.  763.)     IV.  378 

v.  Elliott,  (I.  493.  506.) 

H.  25.  33 

v.  Hempstead,        (HI.  294.) 

VI.  231 
(HI.  272.) 
VI.  213 
(I.  657.) 
H.  152 
(II.  607.) 
IV.  253 
IV.  452 

Hamilton  Avenue,  Matter  of,    (H.  69.) 

HI.  264 
Hamlin  v.  Hamlin,  (I.  193.)  1. 164 
Hammell  v.  Hammell,  (II.  335.)  IV.  29 
Hammett  v.  Blount,  (1.870.)  H.  400 
Hammond  v.  McLaughlin,       (II.  630.) 

IV.  265 
Hampton  v.  Erenzeller,  (H.  379.) 

IV.  59 

v.  Spencer,   (I.  369.)     I.  390 

,  Rector  of,  v.  Titus,   (I.  122.) 

I.  116 

Hanchett  v.  Whitney,  (I.  283.  H.  382.) 

I.  246.  IV.  60 

Handley  v.  Anthony,  (H.  631.) 

IV  265 
Hanner  v.  Winburn,  (II.  184.) 

HI.  351 
Hans  v.  Palmer,  (HI.  68.)    VI.  60 

Hansford  v.  Minor,  (H.  136.)     HI.  318 
Hanson  v.  Barnes,         (I.  542.)     H.  63 

- v.  Buckner,        (1. 18.  H.  323.) 

I.  13.  IV.  24 


■  v.  Hodsdon, 

■  v.  Le  Grange, 
v.  M'Guire, 

■v.Royse,  (H.856.) 


Vol.  Page 
Hanson  v.  Russell,  (H.  632.)  IV.  265 
Haralson  v.  Dickens,   (II.  48.)   HI.  109 

v.  Redd,  (III.  265,  322.) 

VI.  208.  254 
Harden  v.  Hays,  (III.  285.)  VI.  223 
Hardin  v.  Kretsinger,  (I.  468.)  II.  3 
Harding  v.  Glyn,   (III.  208.)     VI.  162 

v.  Roberts,  (HI.  325.) 

VI.  256 
Hardy  v.  Reeves,    (1.587.590.)    11.89 

v.  Waters,      (II.  311.)     IV.  14 

Hare  v.  Horton,  (1. 43.)     I.  46 

Harger  v.  Edmonds,   (II.  96.)     III.  288 
Hargrave  v.  Ring,  (I.  475.)    II.  8 

Harker  v.  Birkbeck,  (I.  40.)  1. 46 
Harlan  v.  Brown,  (HI.  447.)  VI.  361 
v.  Harlan,  (1. 44.)    1. 46 


Harland  v.  Trigg,  (III.  207.)  VI.  161 
Harlow  v.  Thomas,  (II.  766.)  TV.  380 
Harman  v.  Richards,  (II.  619.) 

IV.  261 
Harnett  v.  Maitland,  (1.259.)  1.229 
Harold  v.  Hoskins,  (HI.  228.)    VI.  175 

— ; v.  Whitaker,  (II.  750.)    IV.  370 

Harper  v.  Archer,        (I.  157.  II.  125.) 
.   H.  252.  IV.  350 

v.  Phelps,  (I.  371.)     I.  391 

Harrell  v.  Elliott,  (II.  316.)  IV.  18 
Harrington  v.  Sharp,  (I.  519.)  TL  42 
Harris,  in  re,  (IH.  51.)     VI.  48 

v.  Arnold,    (II.  857.)     IV.  452 

v.  Carson,         (I.  264.)     I.  233 

v.  Clap,  (II.  427.)     IV.  94 

v.  Clark,     (HI.  192.)     VI.  149 

v.  Davis,     (III.  215.)     VI.  166 

v.  Dennie,  (I.  70.)     I.  61 

v.  Elliott,  (H.  626.  638.) 

IV.  265 

v.  Fly,         (IH  284.)     VI.  223 

v.  Ingledew,  (HI.  18.)     VI.  14 

v.  Lloyd,  (IH.  22.  220.) 

VI.  .15.  169 

v.  Miller,  (I.  45.)     I.  47 

v.  Norton,       (H.  334.)     IV.  28 

v.  Rucker,        (I.  450.)     I.  460 

v.  Ryding,  (I.  40.)     I.  46 


Names  of  Cases. 
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Harrisburg  Bank  v.  Tyler, 


Vol.  Pago 
(I.  302.) 
I.  839 
Harrison  v.  Cheston,  (II.  427.)     IV.  94 

v.  Eldridge,  (I.  594.)     II.  91 

v.  Elvin,     (III.  50.)     VI.  47 

v.  Hollins,  (I.  622.)     II.  113 

v.  Phillips  Academy,   (I.  549. 

II.  305.  334,  335.  419.) 
II.  67.  IV.  9.  28,  29.  90 

v.  Rowan,  (III.  18.)     VI.  14 

Harrison's  Trusts,  (I.  450.)  I.  460 
Harrow  School  v.  Alderton,  (I.  120. 
125.  132.)  I.  115.  119.  121 
Harrower  v.  Heath,  (1.265.)  1.233 
Hart  v.  Gregg, 
v.  Middleton, 


v.  White, 

v.  Windsor, 

Hart's  Appeal, 
Hartley  v.  Frosh, 


(I.  878.)     n.  407 

(II.  381.)     IV.  59 

(III.  228.  272.) 

VI.  175.  213 

(H  747,  748.) 

IV.  369 

(H  174.)    IH.  351 

(II.  317.)     IV.  18 


v.  O'Flaherty,  (I.  647.) 

H.  143 

v.  Manson,     (H  326.)     IV.  25 

Hartshorn  v.  Hubbard,  (I.  572.)    II.  80 
Harvey  v.  Hurlburt,      (I.  594.)     H.  91 

v.  Tebbutt,      (I.  698.)    II.  199 

Hartwell  v.  Rice,      (II.  184.)    IH.  351 
Harwood  v.  Goodright,  (IH.  41.) 

VI.  31 

—  v.  Oglander,  (III.  130.) 

VI.  106 
Haskell  v.  Bailey,       (I.  621.)     II.  113 

— v.  House,    (IH.  447.)     VI.  361 

Haslett  v.  Glenn,  (I.  109.)     I.  106 

Hastings  v.  Clifford,      (I.  216.)     I.  181 

v.  Crunckleton,  (1.122.) 

I.  116 

v.  Dickinson,        (I.  212.  226. 

232.)     I.  177.  193.  200 

v.  Stevens,  (I.  185.  211.) 

I.  162.  177 
Hasty  v.  Johnson,    (H.  628.)     IV.  265 

v.  Wheeler,  (I.  124.  128.) 

I.  117.  120 


Hatch  v.  Dwight, 


Vol.  Page 
(H  631.  637.) 
IV.  265 
— ■ —  v.  Haskins,  (H.  336.)         IV.  29 

■■  v.  Hatch,  (H.  335.)     IV.  29 

v.  Kimball,    (HI.  596.)    VI.  498 

v.  White,  (I.  692.  698.)    H.  196. 

199 
Hatfield  v.  Pryme,  (m.  162.)  VI.  128 
Hathaway  v.  Davenport,  (H.  317.) 

IV.  18 
Hathorne  v.  Stinson,  (H.  638.)  IV.  265 
Hatstat  v.  Packard,  (I.  280.)  I.  245 
Hatter  v.  Ash,  (H.  379.)     IV.  59 

Hauser  v.  Shore,  (1.437.)     1.452 

Havard  v.  Davis,  (HI.  84,  85.) 

VI.  74,  75 
Haven  v.  Foster,  (HI.  143.  150.) 

VI.  115.  120 

v.  Hilliard,      (EH.  68.)     VI.  60 

Havens  v.  Van  Den  Burgh,     (IH.  105. 

107.)     VI.  89,  90 
Havergal  v.  Harrison,  (HI.  213.) 

VI.  165 
Hawkins  v.  Kemp,    (H.  477.)    IV.  136 

v.  Lowry,     (H.  359.)     IV.  43 

v.  Shewen,  (H.  163.)  HI.  342 

Hawkes  v.  Baldwin,  (HI.  433.)  VI.  354 
Hawley  v.  Clowes,        (1. 132.)     I.  121 

v.  Mancius,     (I.  165.)     H.  158 

v.  Northampton,     (I.  471.  736. 

HI.  296.  309.  457.  459.)    II.  5. 

233.  VI.  233.  243.  369,  370 
Haxtun  v.  Corse,  (H.  135.)  HI.  317 
Hay  v.  Hay,  (III.  462.)     VI.  372 

v.  Palmer,        (H  120.)     HL  306 

Hayden  v.  Burch,    (H.  184.)     IH.  351 

v.  Loomis,     (HT.  68.)     VI.  60 

v.  Mentzer,    (H.  322.)    IV.  23 

v.  Stoughton,  (I.  493.  II.  732.) 

II.  25.  IV.  354 
Haye  v.  Bowman,  (II.  632.)  IV.  265 
Hayes  v.  Bailey,       .     (1.428.)     1.446 

v.  Jackson,  (I.  68.)     I.  60 

v.  Seaver,     (III.  441.)     VI.  359 

Haynes  v.  Young,    (H.  639.)     IV.  266 
Hays  v.Hall,  (11.355.)     IV.  40 
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Vol.  Page 

(I.  68.     HI.  441.) 

I.  60.     VI.  359 

(I.  372.)     I.  392 

(I.  501.)     II.  30 

(H.  28.  231.) 

m.  86.  428 

Hazen  v.  Boston  &  M.  R  R.  (II.  640.) 

•     IV.  265 


Hays  v.  Jackson, 

v.  Wood, 

Hayward  v.  Angell, 
Hazard  v.  Robinson, 


(I.  671.)     n.  163 

(IH.  215.  462.) 

VI.  166.  373 

(IE.  84.)     VI.  74 

(H.  627.)     IV.  265 


Head  v.  Egerton, 
Heard  v.  Horton, 

Hearle  v.  Hicks, 
Hearn  v.  Allen, 

v.  Tomlin,  (H.  107.)       m.  296 

Heath  v.  West,     (1.594.     H.  91.  311.) 

IV.  14 

v.  White,         (H.  138.  HI.  22.) 

HI.  319.  VI.  15 
Heathe  v.  Heathe,  (HI.  220.)  VI.  169 
Heaton  v.  Findlay,  (I.  44.)    I.  46 

v.  Hodges,   (H.  640.)    IV.  366 

Hedge  v.  Holmes,  (I.  692.)  H.  196 
Hedley  v.  Briggs,  (H.  322.  607.) 

IV.  23.  253 
Heeney  v.  St.  Peter's  Church,    (I.  46.) 

1.47 
Heermance  v.  Vernpy,  (I.  43.)  I.  46 
Hegan  v.  Johnson,  (H.  377.)  IV.  58 
Heister  v.  Fortner,  (II.  848.  856.) 

IV.  445.  452 
Helfeinstine  v.  Garrard,  (I.  315.)  I.  349 
Hellings,  in  re,  (HI.  51.)     VI.  48 

Hemingway  v.  Pernanded,      (H.  750.) 

IV.  371 
Hemphill's  Appeal,  (I.  442.)  I.  455 
Henderson  v.  Hackney,  (H.  621.) 

IV.  262 

v.  Kenner,  (HI.  68.)  VI.  60 

• v.  Long,  (II.  629.)  IV.  265 

v.  Oldham,  (I.  157.)   I.  142 

Hendricks  v.  Mount,  (II.  833.)  IV.  434 
v.  Robinson,  (II.  831.) 

IV.  433 

Heneage  v.  Lord  Andover,      (HI.  169- 

173.)     VI.  133,  134 

Henfry  v.  Henfry,     (HI.  84.)     VI.  74 


To!.  Page 
Hennessy  v.  Andrews,  (H.  858.) 

IV.  452 
Hennings  v.  Brabason,  (I.  255.)  I.  226 
Henning  v.  Withers,  (I.  18.)  I.  13 
Henry's  Case,  (I.  177.  185.)  I.  156.  162 
Henwood  v.  Cheeseman,  (II.  95.) 

IH.  288 
Herbert  v.  Hanrick,         (I  54.)     I.  52 

v.  Wren,         (I.  216.)     I.  181 

Heme  v.  Bembow,  (I.  133.)  I.  121 
Herrington  v.  Budd,  (HI.  111.)  VI.  93 
HeAle  v.  Schwartze,  (II.  267.)  HI.  459 
Heth  v.  Richmond,  &c,  R.  R.  (I.  435.) 

1.450 

Hetherington  v.  Oakman,        (HI.  186. 

190.)     VI.  144^  148 

Hewett  v.  Foster,  (I.  441 .).    1. 455 

Hewes  v.  Wiswell,    (H.  857.)    IV.  452 


Heyar  v.  Deaves, 
Heyer  v.  Berger, 
v.  Pruyn, 


(I.  699.)  H.  199 
(til.  54.)  VI.  49 
(I.  647.)     H.  143 


Hibbard  v.  Hurlbert,  (H.  648.)  IV.  271 
Hibblewhite  v.  Morine,  (H.  325.) 

IV.  25 
Hickle  v.  Eichelberger,  (IH.  68.)  VI.  60 
Hickman  v.  Irvine,  (I.  122.)  I.  116 
(I.  549.)  H.  67 
(I.  136. 147.) 
n.  318.  147 
(I.  57.  353.  830.) 
I.  52.  381.  H.  364 


Hicks  v.  Hicks, 
v.  Pegues, 


Higbee  v.  Rice, 


Higginbottom  v.  Fishback,  (I.  55.)  1. 52 
Higgins  v.  Dowler,      (I.  703.)     H.  203 

v.  Wasgutt,  (H.  650.)  IV.  272 

v.Woodward,  (1.133.)   1.121 

High's  Appeal,         (H.  184.)     HI.  351 
Hilborne  v.  Brown,  (I.  43.)     I.  46 

Hill    v.  Barclay,  (I.  503.)     H.  31 

v.  Burrow,     (HI.  309.)     VI.  243 

v.  Chapman,   (HI.  176.)    VI.  136 

v.  Crosby,  (II.  28.)     m.  87 

v.  Dyer,  (H.  363.)     IV.  47 

v.  Hill,  (III.  270.)  >  VI.  211 

v.  Josselyn,  (I.  441.)     I.  455 

v.  West  (II.  323.  628.) 

IV.  24.  265 


Names  of  Cases. 
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Tol.  Pago 
Hill   v.  Sanders,       (II.  260.)     III.  451 

v.  Spencer,      (II.  808.)     IV.  418 

Hillary  v.  Waller,   (I.  401,  402.)  I.  415 

Hillhouse  v.  Chester,    (I.  155.  H  147.) 

I.  140.  HI.  327 

v.  Dunning,   (I.  548.)    H.  67 

Hills  v.  Elliot,  (1.552.)     11.68 

Hilton  v.  Gilman,  (H.  642.)  IV.  267 
Hinde  v.  Longworth,  (II.  824.)  IV.  427 
Hindman  v.  Ringgold,  (I.  542.)  H.  63 
Hindson  v.  Kersey,  (III.  18.)  VI.  14 
Hinton  v.  Hinton,  (1.179.)  1.158 
Hinves  v.  Hinves,  (I.  111.)     I.  107 

Hipwell  v.  Knight,  (H.  381.)  IV.  59 
Hise  v.  Fincher,  (III.  96.)  VI.  83 
Hitchin  v.  Hitehin,  (1.213.)  1.178 
Hitchcock  v.  Harrington,  (1. 572.)  II.  80 
Hix  v.  Fleetwood,  (H.  591.)     IV.  244 

v.  Whittemore,  (IH.  14,  15.) 

VI.  14 
Hoag  v.  Wallace,  (I.  54.)     I.  52 

Hoare  v.  Harris,  (I.  433.)     I.  448 

Hobson  v.  Blackburn,  (HI.  242.) 

VI.  186 
Hodgdon  v.  Ambrose,  (II.  844.)  IV.  444 

v.  Naglee,       (I.  594.)     II.  91 

Hodges  v.  Green,  (HI.  126.  138.) 

VI.  103.  Ill 

v.  Insurance  Co.  (1. 555.)  H.  69 

v.  Isaac,     (HI.  220.)     VI.  169 

v.  Strong,    (H.  586.)     IV.  241 

Hodgkins  v.  Robson,  (II.  125.)  HI.  310 
Hodle  v.  Healey,  (I.  625.)  II.  117 
Hoffar  v.  Dement,  (I.  859, 860.)  II.  391 
Hoffman  v.  Porter,  (H  622.)  IV.  262 
Hogan  v.  Grosvenor,  (HI.  56.)  VI.  51 
Hoge  v.  Fisher,  (HI.  14.)     VI.  14 

v.  Hoge,  (I.  371.)     I.  391 

Hogeboom  v.  Hall,  (I.  508.)  H.  34 
Hogg's  Appeal,  (H.  495.)  IV.  245 
Hoggins  v.  Becraft,  (I.  283.)  I.  246 
Hogins  v.  Arnold,  (I.  498.)  H.  28 
Hoke  v.  Henderson,  (H.  36.)  HI.  92 
Holbrook  v.  Bullard,  (H.  620.)  IV.  261 
v.  Finney,    (I.  179.  H.  618.) 

I.  157.  IV.  261 
63* 


Vol.  Page 
Holbrook  v.  Thomas,    (I.  694.)   II.  196 

v.  Tirrell,     (H  301.)     IV.  7 

Holabird  v.  Burr,  (I.  695.)  H.  197 
Holden  v.  Coates,  (I.  38.)     I.  46 

v.  Raphael,  (H.  600.)   IV.  247 

v.  Taylor,    (H.  746.)     IV.  369 

Holding  v.  Pigott,  (I.  266.)  I.  234 
Holford  v.  Hatch,  (H.  754.)  IV.  371 
Holgate  v.  Kay,  (H.  95.  108.)  HI.  288. 
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Holland  v.  Bonis,  (I.  304.)     I.  340 

v.  Bouldin,      (I.  497.)     II.  27 

v.  Hatton,        (I.  572.)     II.  80 

Hollett  v.  Pope,  (HI.  462.)  VI.  372 
Holliday  v.  Summerville,       (HI.  433.) 

VI.  353 
Hollis  v.  Hayes,  (I.  372.)     I.  392 

v.  Pool,  (I.  289.)     I.  248 

Holliman  v.  Peebles,  (II.  218.)  IH.  419 
Holloway  v.  Holloway,  (III.  225.) 

VI.  173 
Holly  v.  Brown,  (I.  50.)     I.  50 

Holm  v.  Low,  (IH.  457.)     VI.  369 

Holman,  Ex  parte,        (I.  429.)     I.  446 

v.  Perry,       (HI.  14.)     VI.  14 

Holmes  v.  Fisher,  (I.  549.)     H.  67 

v.  Goring,       (II.  30.)     HI.  87 

v.  Holmes,    (HI.  456.)  VI.  367 

v.  Seeley,        (H.  29.)     HI.  87 

Holridge  v.  Gillespie,  (I.  378.  442.  556.) 

I.  396.  455.  II.  69 
Holsman  v.  Abrams,  (II.  383.)  IV.  90 
Holton  v.  White,     (IH.  197.  210.  226.) 

VI.  153.  162.  174 
Homan  v.  Liswell,  (H.  381.)  IV.  59 
Homer  v.  Shelton,  (II.  468.)  IV.  127 
Hood  v.  Proprietors  of  Dighton  Bridge, 

(H.  877.)  V.  12 
Hook  v.  Hook,  (H.  184.)  III.  351 
Hooker  v.  Cummings,  (H.  59.)  IH.  262 

v.  Hooker,        (I.  166.)     I.  149 

v.  Olmstead,    (I.  665.)    II.  158 

Hoole  v.  Att.-General  (II.  229.)  III.  426 
Hooper,  Ex  parte,  (1.554.)  11.69 
Hoover  v.  The  Samaritan  Society, 

(H.  489.)     IV.  146 
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Vol.  Page 
Hope  v.  Harman,  (II.  326.  335.) 

IV.  25.  29 
Hopkins  Academy  v.  Dickinson, 

(H  633.)     IV.  265 

v.  Hopkins,  (HI.  502.)  VI.  409 

— v.  Kent,     (H.  637.)     IV.  265 

v.  Stump,       (I.  399.)     I.  413 

v.  Threlkeld,       (I.  89.)     I.  78 

v.  Ward,    (H.  436.)     IV.  100 

Hopkinson  v.  Lee,  (H.  750.)  IV.  370 
Horde  v.  M'Roberts,  (III.  237.)  VI.  182 
Horloek  v.  Smith,  (I.  591.)  H.  89 
Horn  v.  Van  Schaick,  (III.  20.)  VI.  15 
Hornbeck  v.  Westbrook,  (H.  622.  624.) 

IV.  26S 

Home  v.  Lyeth,  (H.  683,  684.  IH.  349. 

353.)     IV.  305.    VI.  276.  281 

Hornwood  v.  West,  (III.  209.)  VI.  162 

Horsely  v.  Chaloner,  (IH.  220.) 

VI.  169 
Horton  v.  Cook,  (1.83.)     1.73 

Hough  v.  Birge,         (H.  95.)     HI.  288 

v.  Martin,         (I.  133.)     I.  121 

Hough's  Estate,  in  re,  (IH.  90.) 

VI.  80 
Houghton  v.  Hapgood,  (I.  164.)  I.  147 
House  v.  Palmer,  (1.54.)     1.52 

Houston  v.  Spruance,  (I.  468.)  H.  3 
Hovenden  v.  Lord  Annesley,  (H  266.) 

IH.  459 
Hovey  v.  Smith,  (H.  89.)  HI.  285 
How  v.  Synge,  (H.  424.)     IV.  92 

v.  Ward,  (H.  823,  824.)    IV.  426, 

427 
Howard  v.  Ingersoll,  (II.  632.)  IV.  265 

v.  Howard,  (H.  437.)     IV.  100 

v.  Merriam,  (I.  280.  284.) 

I.  245,  246 
Howe  v.  Bass,  (II.  639.)     IV.  265 

v.  Dewing,  (II.  337.  346.) 

IV.  29.  33 

v.  Russell,  (I.  556.  593.) 

II.  69.  91 
Howard  v.  Easton,       (I.  307.)     I.  342. 

v.  Holloway,  (IH.  92.)     VI.  80 

v.  Miner,  (I.  494,  495.)     H.  26 


Howard  v.  Priest, 
v.  Ransom, 


v.  Shaw, 
v.  Turner, 


Vol.  Page 

(I.  187.)     I.  163 

(H.  95.  121.) 

IH.  288.  306. 

(II.  95.),    III.  288 

(I.  467.)     H.  3 


■  v.  Wadsworth, 


(H.  649.) 
IV.  271 
(HI.  59.)  VI.  53 
Halsey,  (I.  647.) 
II.  143 
(in.  51.)  VI.  48 
(I.  284.)  I.  246 
(I.  551.)  II.  68 
Howes  v.  Bigelow,  (H.  426.)  IV.  93 
Hoxie  v.  Carr,  (I.  187,  188.)  1.168 
-v.  Hoxie,    (III.  173.)     VI.  134 


Howard's  Will, 
Howard  Ins.  Co.  v. 

Howell,  in  re, 

v.  Howell, 

v.  Price, 


Hoxton  v.  Archer,  (HI.  303.)    VI.  244 

v.  Gardiner,  (HI.  270.) 

VI.  211 
Hoye  v.  Swan,  (I.  54.  II.  229.)     1. 52.' 

HI.  426 
Hoyt  v.  Carter,  (II.  748.)  IV.  369 
Hubbard  v.  Lloyd,   (IH  213.)    VI.  165 

v.  Savage,    (I.  664.)     H.  157 

Hubbell  v.  Hubbell,  (HI.  441.)  VI.  359 
Huddleson  v.  Reynolds,  (II.  600.) 

IV.  247 
Huddleston  v.  Lazenby,  (I.  60.)  I.  54 
Hudson  v.  Parker,     (III.  56.)     VI.  51 

v.  Revett,  (H.  325,  326.) 

IV.  25 
(I.  66.)     I.  58 
(I.  470.  692.) 
II.  3.  196 
(HI.  133.  220.) 
VI.  106 

v;  Prov.  &  W.  R.  R.  Co., 

(II.  639.)     IV.  266 

v.  Statham,    (H.  48.)     IH.  109 

v.  Turner,  (III.  144.)     VI.  115 

v.  Williams,       (I.  585.)     H.  88 

Hulbert  v.  Emerson,       (I.  80.  IH.  298. 

309.)     I.  71.  VI.  234.  243 

Huldnal  v.  Wilder,      (I.  238.  II.  823.) 

I.  205.  IV.  426 

Hulet  v.  Soullard,         (I.  569.)     H.  79 


Hughes  v.  Do'ulben, 
v.  Edwards, 


v.  Hughes, 


Names  of  Cases. 
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Vol.  Page 

Hull  v.  Foster,         (H.  599.)     IV.  247 

- —  v.  Hull,  (HI.  441.)    IV.  359 

Humes  v.  McFarlane,  (HI.  44.)  VI.  33 

-  v.  Wood,     (IH.  441.)     VI.  359 


Humphreys  v.  Harrison, 
Humphries  v.  Humphries, 
Hungerford  v.  Anderson, 


Hunt  v.  Amidon, 

v.  Gope, 

v.  Francis, 

v.  Gregg, 

v.  Hall, 

v.  Holden, 

v.  Hunt, 


(H.  754. 
(II.  106.) 
(II  640.) 
(H.  346.) 
(L  441.) 
(H.  380.) 
(I.  272. 


(I  131.) 

I.  121 

(I.  108.) 

I.  105 

(IH.  420.) 

VI.  343 

IV.  371 

IH  296 

IV.  266 

IV.  33 

VI.  359 

IV.  59 

H.  138.) 


I.  239.     HI.  319 

v.  Lewin,  (I.  551.)     II.  68 

v.  Livemore,  (I.  468.)     H.  3 

v.Moore,  (1.371.)     1.391 

v.  Rousmaniere,  (H.  493.)  IV.  148 

v.  Stiles,  (I.  692.)     n.  196 

v.  Stull,  (II.  629.)     IV.  265 

v.  Watkins,  (I.  109.)     I.  106 

v.  Wickliffe,     (II  623.)     IV.  263 

Hunnewell  v.  Taylor,  (I  888.)   H.  413 
Hunter  v.  Hemphill,     (H.  909.)    V.44 

v.  Smith,        (EL  310.)     IV.  14 

v.  United  States,  (I.  70.)    I.  61 

v.  Whitworth,  (H.  140.)  IH.  319 

Huntington  v.  Havens,  (H.  625.) 

IV.  263 

(Earl )  v.  Lord  Mountjoy, 

(I  40.)  I.  46 
Huntly's  Case,  (III  405.)  VI  330 
Hurley  v.  Morgan,  (II.  586.)  IV.  241 
Hum  v.  Soper,  (H.  322.)    IV.  23 

Hurst  v.  Meason,  (I.  41.)     I.  46 

Husband  v.  Davis,        (I.  441.)     I.  455 
Hutcheson  v.  McNutt,     (H.  398.  732.) 
IV.  73.  354 
Hutchins  v.  Carleton,  (I.  583.  647. 

H.  625.)     H.  86.  143.  IV.  262 

v.  Hutchins,    (I.  442.)  I.  455 

Hutton  v.  Warren,       (I  266.)     I.  234 


Vol.  Paje 
Hutts  v.  Tindall,  (H  229.)  HI.  426 
Hyatt  v.  Wood,  (I.  289.)     I  248 

Hyde  v.  Wrench,       (H.  349.)     IV.  35 
Hylton  v.  Hylton,       (III.  85.)     VI.  75 


I 


Ibbetson  v.  Beckwith, 


Ide  v.  Ide, 


(HI.  177.) 

VI.  136 

(I.  702.  III.  309.  455.) 

VI.  243.  367 

Iggulden  t.  May,      (H.  598.)     IV.  246 

Ilchester,  (Earl,)  Ex  parte,     (HI.  92.) 

VI  80 
Illinois,  &c.  Canal  v.  Chicago,  &c. 

R.  R.  Co.,  (n.  69.)     HI.  264 

Hot  v.  Genge,  (HI.  56.)     VI.  51 

Inches  v.  Leonard,      (1.622.)     11.113 
Inderwick  v.  Inderwick,         (HI.  237.) 

VI  182 

Ing  v.  Cromwell,  (1.574.)     H.  81 

Ingersoll  v.  Sargent,        (I.  72.  II.  73.) 

I  81.  III.  272 

Ingraham  v.  Grigg,   (H.  335.)     IV.  29 

v.Hutchinson,  (H  228.) 

IH.425 

v.  Wilkinson,    (H.  634,  635.) 

IV.  265 
(H..325.) 
(EL  599.) 
(HI.  449.) 
(HI  349.) 
(I.  417.) 


Ingram  v.  Little, 
v.  Porter, 


Inman  v.  Jackson, 
Irwin  v.  Cuff, 

v.  Harris, 

v.  Longworth 


v.  U.  States, 

Ismood  v.  Claypool, 
Ison  v.  Ison, 
Israeli  v.  Rodon, 


IV.  25 
IV.  247 
VI  364 
VI  277 
1.458 
(H.  621.) 
IV.  261 
(II  588.  630.) 
IV.  242.  265 
(I.  698.)     II  199 
(H.  184.)    HI.  351. 
(III.  106.  109.) 
VI  90,  91. 
(HI.  171.)     VI.  134 
(I.  289.)     I.  248 


Ives  v.  Allen, 

v.  Ives, 

v.  Legge,  (I.  712.  H.687.)  II.  209. 

IV.  309 
v.  Sawyer,         (H.  316.)"    IV.  18 
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Names  of  Cases. 


Vol.  Page 
Izard  v.  Izard,  (HI.  213.)  VI.  165 
v.  Montgomery,  (II.  619.) 

IV.  261 
Izon  v.  Gorton,         (II.  110.)     III.  299 


Jack  v.  Dougherty,    (II.  324.)     IV.  24 

v.  Featherston,  (HI.  347.) 

VI.  276 

v.  Shoenberger,  ,  (HI.  143.) 

VI.  115 
Jackman  v.  Ringland,  (I.  372.)  I.  392 
Jacks  v.  Henderson,  (III.  104.)  VI.  89 
- —  v.  Smith,  (II.  89.)     IH.  285 

Jackson  v.  Alexander,      (II.  323.  434.) 
IV.  24.  98 

v.  Allen,  (H.  92.  397.) 

III.  286.  IV.  72 

v.  Anderson,  (III.  422.) 

VI.  349 

v.  Andrew,       (1. 125.)     I.  114 

v.  Babcock,      (I.  280.  III.  263. 

272.)     I.  245.  VI.  207.  213 

■  v.  Bard,  (II.  333.)     IV.  28 

v.  Betts,  (III.  95,  96.) 

VI.  82,  83 

v.  Billinger,         (HI.  305.  309.) 

VI.  240.  243. 

v.  Blanshan,  (III.  455.)  VI.  367 

v.  Blodget,        (I.  594.  II.  591.) 

H.  91.  IV.  244 

v.  Bodle,  (H  305.)     IV.  9 

v.  Bradt,  (I.  282,  283.)     I.  246 

v.  Brink,  (I.  873.)     II.  402 

v.  Brownell,      (I.  473.  II.  373.) 

H.  6.  IV.  55 

v.  Brownson,   (I.  122.  474,  475. 

11.397.)  1.116.  n.7,8.  IV.  72 

— v.  Bryan,  (I.  283.)     I.  246 

v.  Bull,    (II.  763.  III.  284.  328. 

337.455.458.)     IV.  378. 
VI.  223.  259.  267.  367.  369. 

; v.  Burton,    (II.  229.)     III.  426 

v.  Cadwell,  (II.  438.  447.  833.) 

IV.  101.  108.  434 


Vol.  Page 
Jackson  v.  Campbell,  (I.  591.  II.  332.) 

IV. -27 

v.  Cary,  (I.  323.)     I,  354 

v.  Catlin,         (II.  339.)     IV.  30 

v.  Chapin,         (1.517.)     11.42 

v.  Chase,  (I.  401.)     I.  414 

v.  Churchill,     (I.  216.)     I.  181 

v.  Clark,      (II.  59G.)     IV.  247 

v.  Coleman,  (III.  265.)  VI.  208 

v.  Corliss,  (1.477.)     11.11 

v.  Cory,        (II.  624.)     IV.  263 

v.  Coyster,     (II.  398.)     IV.  73 

v.  Crafts,    (1.594.661.)    11.91. 

156 

v.  Craig,     (IH  170.)      VI.  133 

v.  Crysler,  (I.  498.)     H.  28 

v.  Dashiel,    (HI.  462.)    VI.  372 

v.  Davis,  (I.  594.)     H.  91 

v.  Delancy,  (I.  391.  702.  H  322. 

438.  III.  261.)   1.407.  11.203. 
IV.  23.  101.  VI.  204 

v.  Dewitt,         (1, 186.)     I.  163 

v.  Deyo,  (I.  283.  401.) 

I.  246.  414 

v.  Dillon,        (II.  324.)     IV.  24 

■  v.  Dubois,  (I.  573.)     II.  80 

v.  Dunlap,       (H  307.)     IV.  9 

v.  Dunsbagh,  (II.  447.  449. 

618.)     IV.  108.  110.  261 

v.  Elston,      (11.857.)     IV.  452 

v.  Embler,  (IH.  328.)     VI.  259 

v.  Farmer,        (I.  289.)     I.  248 

v.  Feller,  (1.372.)     1.392 

v.Ferris,     (IH.  447.)    VI.  361 

v.  Fish,  (II.  434.)     IV.  98 

v.  Florence,    (H  434.)    IV.  98 

v.  Gardiner,  (II.  594.)  IV.  245 

v.  Given,      (II.  857.)     IV.  452 

v.  Gumaer,     (H.  314.)    IV.  18 

—  v.  Harder,      (I.  888.)      II.  413 

v.  Harris,     (HI.  282.  338.  340.) 

VI.  221.  268.  270 

v.  Harrison,  (I.  267.  475.) 

I.  235.  H.  8 

v.  Hartwell,  (I.  61.)     I.  54 

v.  Henry,  (I.  568.)     II.  79 


Names  of  Cases. 
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Vol.  Page 
Jackson  v..Hoffman,  (II.  763.)  IV.  378 

• ;  v.  Holloway,         (III.  96.  142.) 

VI.  83.  114 

v.  Hopkins,  (I.  572.  574.) 

II.  80.  81 

v.  Housel,    (HI.  228.  266.  277.) 

VI.  175.  209.  217 

v.  Howe,  (I.  49.)     I.  50 

v.  Hubbell,    (II.  409.)     IV.  82 

v.  Hudson,  (I.  622.  H.  594. 

605.)    H.  113.  IV.  245.  251 

v.  Huntington,      (I.  54.)     I.  52 

v.  Ingraham,        (I.  25.)     I.  18 

v.  Ireland,     (H.  592.  650.  652.) 

IV.  244.  272,  273 

v.  Jackson,     (n.  195.  HI.  186. 

190.)     IH.  398.  VI.  144.  148 

v.  Johnson,  (I.  155,  156.) 

I.  140,  141 

v.  Kipp,  (I.  477.)     H.  11 

v.Lamphire,         (TL  595.  913.) 

IV.  245.  V.  53 

v.  Lebring,  (11.438.)     IV.  101 

v.  Langhead,         (I.  283.  574.) 

I.  246.  H.  81 

v.  Livingston,    (I.  888.)  H.  413 

v.  Lunn,        (II.  319.)     IV.  20 

v.  Mancius,     (I.  822.)     IL  337 

v.  Marsh,         (H.  909.)     V.  44 

v.  Martin,  (HI.  210.  284.) 

VI.  163.  223 

v.  Matsdorf,  (I.  371.  381. 

II.  763.)  I  391.  399.  IV.  378 

v.  McCall,    (H.  224.)     in.  423 

v.  McKenney,  '  (II  618.) 

IV.  261.  271 

v.  Merrill,  (HI.  221.  272.) 

VI.  169.  213 

v.  Mills,  (I.  372.)     I.  392 

'■ v.  Moore,  (I.  369.)     I.  390 

v.  Morse,  (I.  371.)     I.  391 

v.  Murray,   (H.  763.)     IV.  378 

v.  Myers,  (I.  323.)     I.  354 

v.  Newton,  (I.  54.)     I.  52 

v.Parker,  (1.517.)    H.  42 

v.  Parkhurst,    (I.  283.)     I.  246 


Vol.  Page 
Jackson  v.  Patterson,    (I.  286.)     I.  247 

v.  Peck,  (H.  409.)     IV  82 

v.  Pesked,        (1.  822.)     H.  337 

v.  Phipps,         (n.  307.)     IV.  9 

v.  Pierce,  (I.  401.  622.) 

1.414.  n.  113 

v.  Pike,  (H.  324.  438.) 

IV.  24.  101 

v.  Potter,  (III.  142.  153.) 

VI.  114.  122 

v.  Pratt,  (I.  622.)     H.  113 

v.  Reeves,  (H.  595.  916.) 

IV.  245.  V.  53 

v.  Robbins,   (IH.  265.  289.  324. 

455.  458.)    VI.  208.  227.  256. 
367.  369 

v.  Root,        (II.  599.)  .  IV.  247 

v.  Rowland,    (H.  339.)     IV.  30 

v.  Salmon,"        (I.  282.)     I.  246 

v.  Schoonmaker,  (I.  822.  II.  247. 

258.  322. 334.)  II.  337.  IH.  439. 
451.  IV.  23.  28 

v.  Sebring,  (H.  438. 447.) 

IV.  108 

v.  Sellick,  •       (I.  154    II.  247.) 

I.  140.  III.  439 

v.Seward,     (n.  823.)    IV.  426 

v.  Sharp,       (I.  54.  688.  II.  856, 

857.)    I,  52.  n.  194.  IV.  452 

v.  Sheldon,     (II.  397.)     IV.  72 

v.  Silvernail,  (I.  267.  475.  477.) 

I.  235.  II.  8.  11 

v.  Sisson,  (I.  401.)     I.  414 

v.  Sprague,  (II.  629.)    IV.  265 

v.  Stacey,         (II.  31.)     III.  88 

v.  Statts,       (HI.  462.)     VI.  372 

— < v.  Sternbergh,  (I.  371.)    I.  391 

v.  Stevens,       (I.  842.  n.  763.) 

II.  374.  IV.  378 

v.  Strang,     (IU.  422.)    VI.  344 

v.  Swart,  (H.  444.  744.) 

IV.  107.  368 

v.  Tibbits,       (1.120.872,873.) 

I.  115.  II.  402 

v.  Tift,  (I.  647..)     n.  143 

v.  Todd,  (II.  311.)    IV.  14 
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Vol.  Page 

Jackson  v.  Topping,       (I.  507.  n.  589. 

III.  190.)  II.  34.   IV.  243. 

VI.  148 

v.  Town,  (I.  238.  517.) 

I.  205.   II.  42 

v.  Tuttle,  (I.  517.)     II.  42 

v.  Van  Dalfsen,  (I.  447.) 

1.458 

v.  Van  Dusen,  (III.  1 5.  50.  53.) 

VI  14.  47.  49 

—  v.  Van  Slyck,    (I.  401.)'    I.  414 

v.  Van  Valkenburg,        (I.  688. 

II.  381.  857.)  II.  194. 
IV.  59.  452 

v.  Veeder,     (II.  477.)    IV.  136 

v.  Vernon,        (I.  581.)     II.  85 

v.  Vincent,  (I.  113.  274.) 

I.  109.  241 

v.  Vosburg,  "(I.  888.)     H.  413 

v.  Walker,        (I.  399.)     I.  413 

v.  Walsh,  (I.  447.)     I.  458 

v.  Wells,       (HI.  328.)  VI.  259 

v.  Wheeler,       (I.  283.)     I.  246 

■ v.  Whitbeck,  (I.  874.)     II.  402 

. v.  Willard,         (I.  582.)     II.  86 

—  v.  Winslow,  (II.  409.  763.) 

IV.  82.  378 

v.  Wood,  (I.  622.  II.  597.) 

H.  113.  IV.  246 

v.  Wright,  (II.  409.  763.) 

IV.  82.  378 

Jacobson  v.  Fountain,  (II.  58.)  III.  262 

James's  Claim,  (II.  683.)    IV.  305 

James,  in  re,  (III.  296.  310.  346.) 

VI.  233.  244.  276 

v.  Cohen,    (III.  152.)     VI.  120 

v.  Dean,  (I.  442.)     I.  455 

v.  Johnson,     (I.  555.  HI.  595.) 

VI.  498 

v.  Marvin,   (III.  154.)    VI.  122 

v.  Morey,     (III.  566.)    VI.  469 

v.  Plant,        (II.  626  )     IV.  265 

v.  Smith,  (III.  213.  225.) 

VI.  165.  173 

v.  Wyndf'ord,  (III.  192.) 

VI.  149 


Vol.  Page 
Jameson  v.  Balmer,  (II.  590\)  IV.  244 
Jameson's  Appeal,  (I.  518.)  II.  42 
Jamison  V.  Jamison,  (II.  316.)  IV.  18 
Janes  v.  Dean,  (I.  442.)     I.  455 

Janney  v.  Sprigg,    (HI.  186.)    VI.  144 
Jarvis  v.  Aikens,       (11.611.)     IV.  256 

v.  Babcock,       (I.  359.)     I.  384 

v.  Dean,        (II.  227.)    ID.  425 

v.  Frink,     (ID.  564.)     VI.  467 
v.  Woodruff,   (1.620.)     11.113 


Jaques  v.  Gould,    (I.  263.  II.  80.  110.) 

I.  233.   in.  278.  299 

v.  Weeks,  (1.556.)     11.69 


Jeffers  v.  Radcliffe,      (I.  882.)     II.  410 

Jenkins  v.  Eldridge,     (I  371.  II.  352.) 

I.  391.  IV.  38 

v.  Noel,  (II.  910,  911.) 

V  44.  .'46 
Jenks  v.Jay,  (1.54.)     1.52 

Jenkins  v.  Jenkins,  (HI:  289.)  VI.  227 
Jenness  v.  Bean,  (H.  832.)  IV.  433 
Jennings,  Ex  parte,  (II.  637.)    IV.  265 

v.  Jennings,  (III.  192.) 

VI.  149 

v.  Looks,  (I.  653.)     II.  149 

v.  Whitaker,    (II.  909.)     V.  44 

Jennison  v.  Hapgood,  (I.  447.)  I.  458 
Jermyn  v.  Hervey,  (III.  51.)  VI.  48 
Jerritt  v.  Weare,  (I.  54.)     I.  52 

Jesson  v.  Doe,         (HI.  1 74.)     VI.  134 

v.  Wright,    (II.  468.  III.  318.) 

IV.  127.  VI.  251 
Jessup  v.  Jessup,  (HI.  228.)  VI.  175 
Jeter  v.  Mann,  (II.  28.)     III.  87 

v.  The  State,       (II.  38.)     in.  92 

Jewett  v.  Jewitt,       (II.  235.  592.  599.) 
III.  428.  IV.  244.  247 

v.  Stockton,    (I.  822.)     II.  410 

John  v.  Jenkins,  (11.377.)  IV.  58 
Johns  v.  Keardon,  (II.  343.  857.) 
IV.  31.  452 
Johnson  v.  Anderson,  (II.  638.)  IV.  265 
v.  Beauchamp,  (II.  95.) 

III.  288. 

V.Bradley,     (1.167.)    1.150 

v.  Bradford,  (HI.  96.)  VI.  83 


Names  of  Cases. 
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Vol.  Page 

Johnson  v.  Branch,     (H.  329.)   IV.  30 

v.  Candage,        (I.  577.)    II.  83 

v.  Chapman,      (III.  20.)  VI.  15 

v.  Donnell,      (I.  692.)    II.  196 

v.  Elliot,  (I.  572.)     n.  80 

v.  Hart,  (I.  840.)     II.  373 

v.  Johnson,    (III.  56.  162.  263.) 

VI.  51.  128.  207 

v.  Jones,      (II.  108.)     HI.  297 

v.  Kinnicutt,      (II.  27.)  III.  86 

v.  Macintosh,        (I.  24.)    I.  19 

v„Morse,  (1.200.)     1.170 

v.Neil,  (1.200.)     1.170 

v.  Pennington,  (II.  381.) 

IV.  59 

v.Perley,  (1.183.)     1.160 

v.  Reed,  (I.  467.)     II.  3 

v.  Ronald,         (I.  369.)     I.  390 

v.  Stagg,  (I.  555.  II.  856.) 

II.  69.  IV.  452 

v.  Stevens,  (I.  610.  882.) 

H.  104.  410 

v.  Swain,  (I.  870/)     II.  400 

v.  Toulmin,  (I.  872.  874.) 

II.  402 
v.  The  United  States,    (II.  38.) 

m.  92 

v.  Valentine,      (I.  732.  III.  433 

454.)     II.  229.  VI.  354.  367 

v.  Watts,      (II.  613.)     IV.  257 

v.  Wells,       (III.  110.)     VI.  92 

Johnston  v.  Huston,       (I.  555.)     H.  69 

v.  Slater,  (H.  857.)  .  IV.  452 

v.  Zane,    (H.  824.)     IV.  427 

Jolliffe  v.  Hector,  (I.  443.)     I.  456 

Jones  v.  Badley,       (II.  219.)     HI.  419 

v.  Brewer,  (I.  198.  203.) 

I.  169.  171. 

v.  Carter,  (I.  504.)     II.  32 

v.  Chiles,  (I.  57.)     I.  52 

v.  Clark,  (I.  578.)     H.  84 

v.  Doe,   (IH.  173,  174.)  VI.  134. 

v.  Flint,  (I-  63.)     I.  55 

v.  Gardner,  (I.  468.  II.  775.) 

n.  3.  IV.  388 

v.  Hartley,  (HI-  71.  138.) 

VI.  62.  110 


Vol.  Page 
Jones  v.  Hancock,  (HI.  169.)     VI.  133 

v.  Harraden,       (I.  845.)     IL  377 

v.  Jones,  (I.  216.  H.  335.) 

I.  181.  IV.  29 
(I.  568.)  n.  79 
(HI.  85.  97.) 
VI.  75.  83 
(H.  27.)  IH.  86 
(I.  55.)  I.  52 
(III.  462.)  VI.  373 
(I.  888.)  n.  413 
(H.  377.)  IV.  58 
(H.  7.)  HI.  68 
(I.  653.)  H.  149 
(I.  874.)  H.  402 
(1.443.)  1.456 
(I.  45.)  I.  46 
(I.  498.)  II.  28 
(I.  873.)  H.  400 
(I.  450.)  I.  460 
(IH.  51.)  VI.  48 
(H.  29.  34.) 
HI.  87.  90 
(II.  316.)  IV.18 
(I.  555.)  II.  69 
(II.  628.)  IV.  265 
(H.  339.  797.) 
IV.  30.  409 
(H.  754.)  VI.  371 
(II.  916.)  V.  53 
(IH.  272.) 
VI.  213 
Jourdan  v.  Jourdan,  (H.  318.)  IV.  19 
Jowett  v.  Board,  (HI.  144.)  VI.  115 
Joynes  v.  Statham,  (I.  555.)  H.  69 
Jubber  v  Jubber,  (HI.  169.)  VI.  133 
Judd  v.  Fulton,  (II.  381.)     IV.  59 

v.  Judd,  (HI.  192.)     VI.  149 

Jurdain  v.  Steere,      (n.  392.)     IV.  69 


K. 

Kaine  v.  Denniston,         (II.  591.  625.) 

IV.  244.  264. 

Kane  v.  Vanderburgh,  (I.  133.)   I.  121 

Kavanagh  v.  Grudge,   (I.  289.)    I.  248 


v.  Matthie, 

v.  Murphy, 

v.  Percival, 

v.  Porter, 

v.  Price, 

v.  Reeves, 

v.  Reynolds, 

v.  Robin, 

v.  Selby, 

v.  Stanton, 

v.  Stockett, 

v.  Thomas, 

v.  Walker, 

v.  Weatherbee, 

,  In  Matter  of, 

,  In  re, 

Jordan  v.  Atwood, 


v.  Corey, 

v.  Fenno, 

v.  Otis, 

v.  Pollock, 


Jordain  v.  Wilson, 

Joseph,  The, 

Josselyn  v.  Hutchinson, 
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Vol.  Page 

Keanv.  Roe,  (HI.  32.)-    VI.  23 

Keats  v.  Rector,         (II.  353.)     IV.  39 

Keay  v.  Goodwin,      (I.  280.  285.  888.) 

I.  245,  246.  11.413 

Keech  v.  Hall,  (I.  571.  574.  576.) 

II.  80.  83 

Keeler  v.  Eastman,  (I.  122,  123.) 

I.  116,  117 

v.  Tatnall,         (I.  197.)     I.  168 

Keenan  v.  Keenan,  (I.  60.)     I.  54 

Keene  v.  Deardon,  (I.  401.  428.) 

I.  415.  446 
Keisel  v.  Earnest,  (I.  870.)  II.  400 
Keith  v.  Perry,      (in.  175.)     VI.  135 

v.  Reynolds,  (II.  629.)     IV.  265 

v.  Swan,  (1.573.)     H.  80 


Kelleran  v.  Brown,  (II.  419.)  IV.  90 
Kelley  v.  Dutch  Church,         (II.  763.) 

IV.  378 
Kellogg  v.  Blair,     (III.  272.)     VI.  213 

v.  Ingersol,  (II.  766.)    IV.  379 

Kellow  v.  Rowden,      (I.  824.)     II.  338 

Kelly  v.  Mahan,  (I.  193.)     I.  164 

.  — =— v.  Gilman,       (II.  381.)     IV.  59 

v.  Waite,  (I.  280.  289.) 

I.  245.  249 
Kelly's  Case,  (II.  229.)     HI.  426 

Kelsey  v.  Hanmer,  (II.  458.)  IV.  117 
Kemeys  v.  Proctor,  (II.  346.)  IV.  33 
Kemp  v.  McPherson,  (III.  42.) 

VI.  31 

v.  Sober,  (H.  748.)     IV.  369 

Kempton  v.  Walker,  (II.  746.) 

IV.  369 

Kendall  v.  Carland,     (I.  253.    H.  96.) 

I.  225.     HE.  288 

v.  Kendall,  (III.  143.) 

VI.  115 

v.  Lawrence,  (II.  311.) 

IV.  14 

v.  Moore,  (I.  286.)     I.  247 

Kenege  v.  Elliott,  (II.  72.)  III.  272 
Kennebec  Proprietors  v.  Tiffany, 

(II.  639.)     IV.  265 
Kennebec  Purchase  v.  Call,        (I.  56.) 

1.52 


Vol.  Pago 
Kennebec  Purchase  v.  Laboree, 

(I.  56,  57.)     I.  52 

v.  Springer, 

(I.  56.)     I.  52 
Kennedy  v.  McCartney,  (II.  910.) 

V.44 
—  v.Mills,         (1.216.)     1.181 
(H.  857.) 
IV.  452 
(II.  264.), 


■  v.  Northup, 
•  v.  Townsley, 


HI.  457 

Kennon  v.  M'Roberts,      (in.-  256.  271. 

278.)     VI.  199.  212.  218 

Kenrick  v.  Ld.  Beauclerk,        (I.  358.) 

I.  384 


Kent  v.  Edson, 

v.  Harpoole, 

v.  Kent, 

v.  Welch, 


(I.  692.)     II.  197 

(I.  166.)     I.  149 

(II.  418.)     IV.  89 

(II.  746.)    IV.  369 


Kenworthy  v.  Williams;         (HE.  161.) 

VI.  128 
Kenyon  v..Nichols,  (II.  15.  640.) 

m.  75.  IV.  265 
Kepler  v.  Kepler,  (I.  888.) 
Keppell  v.  Bailey,  (II.  751.) 
Kerrison  v.  Cole,  (II.  424.) 
Kerwine,  Ex  parte,  (II.  326.) 
Kerns  v.  Soxman,  (III.  68.) 
v.  Swope,       (II.  848.) 


n.  413 
IV.  371 
IV.  92 
IV.  25 
VI.  60 
IV.  445 
(in.  459.) 
VI.  370 
(I.  578.)     H.  83 
(I.  125.  259.) 
I.  118.  230 
(I.  179.) 
I.  157 
(II.  763.) 
IV.  378 
(H.  30.) 
HL87 
(II.  820.) 
IV.  424 

Kimball,         (I.  189.)     (I.  163 

Kimmell  v.  Willard,  (I.  695.)  II.  196 
Kimpton  v.  Eve,  (II.  744.)  IV.  368 
v.  Walker,  (II.  746.)  IV.  369 


Kevern  v.  Williams, 

Keyes  v.  Wood, 
Kidd  v.  Pennison, 


Killinger  v.  Reidenhauer 


Kimball  v.  Blaisdell, 


v.  Cocheco  R.  R.  Co. 


v.  Hutchins, 


Names  of  Cases, 
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Vol.  Page 

Kinch  v.  Ward,  (I.  359.  362.  m.  355.) 

I.  884,  385.     VI.  282 

King  v.  Crocheron,  (II.  797.)    IV.  409 

v.  Duntz,  (I.  692.)    II.  196 

v.  Holland,      (II.  216.)     III.  417 

v.  King,  (I.  551.     II.  618.) 

H.  68.     IV.  261 

v.  McLaughlin,  (II.  808.) 

IV.  422 

v.  Melling,       (II.  602.)     IV.  248 

v.  Moore,  (II.  381.)     IV.  59 

v.  Newman,  (I.  562.)     II.  74 

v.  Paddock,       (II.  319.)     IV.  20 

v.  Parker,  (I.  304.  360.) 

I.  340.  384 

v.  Bundle,      (III.  192.)     VI.  149 

v.  Smith,  (I.  132.     II.  817.) 

I.  121.     IV.  422 

v.  Wilcomb,  (I.  44.  266.) 

I.  46.  234 
Kingdon  v.  Nottle,  (II.  755.)  IV.  371 
Kingman  v.  Sparrow,      (II.  630.  633.) 

IV.  265 
King's  Chapel  v.  Pelham,  (I.  507.) 

II.  34 
Kingsbury  v.  Collins,  (I.  282.)  I.  246 
Kingsland  v.  Rapelye,  (m.  178.  218.) 
VI.  138.  169 
Kingston  v.  Preston,  (I.  467.)  II.  3 
Kinley  v.  Hall,  (I.  594.)     II.  91 

Kinloch  v.  Palmer,     (III.  15.)     VI.  14 


Kinsley  v.  Ames, 


Kintner  v.  Blair, 
Kirk  v.  Dean, 

v.  Smith, 

v.  Taylor, 

Kirke  v.  Kirke, 

Kirkland  v.  Way, 

Kissam  v.  Gaylord,  (H.  613.) 

Kittredge  v.  Woods, 


(I.  289.  568,  569.) 
I.  248.     H.  79 
(I.  550.)     H.  67 
(1.210.)     1.177 
(H.  229.)     HI.  426 
(H.  373.) 
(IH.  92.) 
(H.  640.) 


IV.  55 

VI.  80 

IV.  265 

IV.  257 

(II.  630.) 

IV.  265 

Kline  v.  Bebee,  (I.  155.)     I.  140 

v.  Bowman,  (H.  136.)     HI.  318 

Knapp  v.  Maltby,      (H.  325.)     IV.  25 
Knight  v.  Bennett,     (H.  89.)     III.  285 

64 


Knight  v.  Broughton, 


Vol.  Page 
(m.  204.). 
VI.  159 

v.  Selby,     (in.  269.)     VI.  211 

Knollys  v.  Alcook,  (III.  112.)  VI.  94 
Knotts  v.  Geiger,  (n.  856.)  IV.  452 
Knox  v.  Flack,  (II.  311.)     IV.  14 

v.  Hunt,  (II.  90.)     HI.  285 

v.  Jenks,  (I.  354.)     I.  381 

v.  Silloway,       (I.  872.     II.  458.) 

11.402.     IV.  117 
Knuckle  v.  Wolfersberger,        (I.  548.) 

n.  67 
Knye  v.  Moore,  (H.  808.)  IV.  418 
Koch  v.  Howell,  (H.  359.)  IV.  43 
Koiner  v.  Rankin  (I.  54.)     I.  52 

Kollock  v.  Jackson,  (I.  524.)  H.  49 
Krase  v.  Scripps,  (H.  629.)  IV.  265 
Kriger  v.  Day,  (I.  168.)     I.  150 

Kuhn  v.  Kaler,  (I.  183.)     I.  160 

Kuykendall  v.  Gilbreath,         (H.  732.) 

IV.  354 


Lacey  v.  Tomlinson,  (II.  455.) 

IV.  115 
LacHan  v.  Reynolds,  (III.  186  ) 

VI.  144 
Lacon  v.  Hooper,       (II.  381.)     IV.  59 

v.  Mertins,        (I.  587.     II.  355.) 

n.  89.  IV.  40 
Ladd  v.  Harvey,  (III.  175.)  VI.  134 
Lade  v.  Holford,  (I.  425,  426.)  I.  446 
Laidler  v.  Young,  (I.  97.  101.)  I.  91 
Lainsonv.  Lainson,  (HI.  90.)  VI.  80 
Lajoye  v.  Primm,  (II.  229.)  HI.  426 
Lakin  v.  Ames, 
Lamar  v.  Jones, 

v.  Scott, 

Lamb  v.  Lothrop, 

v.  Reaston, 

Lambert  v.  Paine, 


(n.  626.)  IV.  265 
(I.  622.)  II.  113- 
(I.  197.)  I.  168 
(I.  494.)  II.  26 
(H.  599.)  IV.  247 
(HI.  271,  272.  341.) 
VI.  212,  213.  270 


Lamerson  v.  Marvin, 


(I.  692.) 
H.  196. 
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Vol.  Page 

Lamott  v.  Sterrett,       (I.  263.    H.  110. 

114.)     I.  233.     IE.  299,  300 

Lamplugh  v.  Lamplugh,  (1.372.)  1.392 

Lamprey  v.  Nudd,      (L  583.    H.  620.) 

II.  86. 
Lancaster  Bank  v.  Stauffer, 


Landv.  Otley,  (IE.  173.) 
Landes  v.  Brant,  (II.  857.) 
v.  Perkins,    (II.  260.) 


IV.  261 
(I.  158.) 
I.  143 
VI.  134 
IV.  452 
III.  451 


Lane  v.  Gould, 
v.  Green, 

v.  King, 

v.  Shears, 

Lanfair  v.  Lanfair. 

Lang  v.  Gale, 

v.  Lee, 

Langdon  v.  Potter, 


(I.  54.  57.)     I.  52 

(III.  212.)     VI.  165 

(I.  265.)     I.  234 

(I.  548.)     n.  67 

(I.  548,  549.) 

H.  67 

(II.  381.)     IV.  59 

(II.  591.)     IV.  244 

(II.  363.)     IV.  47 


Langley  v.  Heald,  (III.  455.)     VI.  367 
Langham  v.  Sanford,  (III.  174.) 

Vis  134 
Langstone  v.  Pole,  (HI.  349.)  VI.  277 
Lanoy  v.  D.  of  Athol,  (I.  665.)  II.  158 
Lansing  v.  Capron,  (I.  695,  696.) 

II.  196 

v.  Goelet,  (I.  692.) 

II.  196.  199 

v.  Smith,         (II.  916.)     V.  53 

Lapish  v.  Bangor  Bank,  (II.  637.) 

IV.  265 
Lapsley  v.  Lapsley,  (III.  296.)  VI.  233 
Large  v.  Penn,  (II.  629.)  IV.  265 
Larcom  v.  Cheever,  (II.  363.)  IV.  47 
Larman  v.  Huey,  (I.  222.  874. 

II.  245.)  II.  402.  IE.  421.  437 
Laroche  v.  Davies,         (HI.  174,  175.) 

VI.  135 
Larrabee  v.  Larabee,  (H.  324.)  IV.  24 

v.  Van  Alstyne,        (I.  216.) 

I.  181 
Larrimer's  Appeal,  (I.  693.)  II.  196 
Lasalle  v.  Barnett,  (I.  678.)  II.  169 
Lasher  v.  Lasher,  (HI.  175.)  VI.  134 
Lashbrooke  v.  Cock,  (IH.  413.) 

VI.  337 


Vol.  Page 
Lassell  v.  Reed,  (I  266.)     I.  234 

Lassly  v.  Fontaine,     (II.  910.)     V.  44 
Lathrop  v.  The  Bank  of  Scioto,  (I.  61.) 

I.  54 

, v.  Rogers,        (I.  264,.)     I.  233 

Latouche  v.  Lord  Dunsany,      (I.  613.) 

II.  106 

Latrobe  v.  Tiernan,      (I.  441.)     I.  455 

Laughton  v.  Atkins,      (HI.  83.  92,  93.) 

VI.  73.  80 

Laurence  v.  Fletcher,  (I.  693.) 

II.  196 

Laurens  v.  Jenny,         (I.  361.)     I.  384 

Law  v.  Hempstead,  (H.  602.  640.) 

IV.  248.  265 

v.  Smith,  (II.  184.)     HI.  351 

Lawrence  v.  Brown,     (1.188.)     1.163 

v.  Fletcher,  (I.  698.)  II.  199 

'  v.  Kemp,  (I.  44.  266.) 

I.  46.  234 

v.  M'Arter,  (HI.  431.) 

VI.  352 

v.Pitt,     (11.177.)     HI.  351 

v.  Tucker,  (I.  688.  856. 

II.   857.)     II.  194.     IV.  452 
Lawry  v.  Williams,        -  (II.  229.  763.) 

IV.  378 

(H.  229.)  HI.  426 

(II.  339.)  IV.  30 

(I.  194.)  I.  165 

(I.  282.)  I.  246 

(I.  447.)  I.  458 

(H.  607.)  IV.  253 

(I.  524.)  n.  49 

(III.  53.)  VI.  49 

(HI.  173,  174.) 

VI.  134 

Leavett  v.  Lamprey,    (1.210.)     1.177 

Leavitt  v.  Worster,  (III.  272.)  VI.  213 

Lee  v.  Boak,  (II.  184.)     III.  351 

v.  Coleshill,  (H.  423.)     IV.  92 

v.  Foard,  (HI.  215.)     VI.  166 

v.  Libb,  (III.  52.)     VI.  48 

v.  Massachusetts  M.  &  F.  Ins.  Co. 

(II.  334.)     IV.  28  . 
v.  Munroe,  (I.  678.)     II.  169 


Lawton  v.  Rivers, 

v.  Sayer, 

Layton  v.  Butler, 

v.  Field, 

Lazarus  v.  Bryson, 
Lazell  v.  Lazell, 
Lea  v.  Hopkins, 
Leach,  in  re, 
Leavens  v.  Butler, 


Names  of  Cases. 


759 


Lee  v.  Pain, 

v.  Porter, 

v.  Stone, 

v.  Tiernan, 

Leech  v.  Leech, 
Leeds  v.  Cameron 
v.  Chatham, 


&c.  Can.  v.  Hustler, 


Vol.  Page 

(ITT.  162.  179.  213.) 

VI.  128.  138.  165 

(1.680.)     11.170 

(I.  619.)     II.  113 

(I.  302.)     I.  339 

(II.  826.)     IV.  428 

(I.  664.)     II.  157 

(n.  114.)     III.  300 


Leefe's  Case, 
Lees  v.  Mosley, 
Leftley  v.  Mills, 
Legare  v.  Ashe, 
Legate  Case, 
Leggett  v.  Bullock, 

v.  Perkins, 

v.  Steele, 

Leighton  v.  Perkins, 

v.  Theed, 


(H.  916.) 
V.  53 
(I.  60.)     I.  54 
(HI.  304.)     VI.  239 
(H.  86.)     m.  283 
(HI.  85.)     VI.  75 
(II.  925.)     V.  61 
(I.  689.)     II.  195 
(I.  359.)     I.  384 
(I.  199.)     I.  169 
(II.  739.) 
IV.  366 
(I.  281,  282.) 
I.  246 
Leinaweaver  v.  Stoever,  (I.  216.) 

I.  181 
Leland  v.  Gassett,  (I.  43.)     I.  46 

Lemmer  v.  Lemmer,  (III.  96.)  VI.  83 
Lemon  v.  Staats,  (II.  856.)  IV.  452 
Lempriere  v.  Valpy,  (III.  71.)  VI.  62 
Lench  v.  Lench,  '  (I.  372.)  I.  392 
Lenden  v.  Blackmore,  (III.  220.) 

VI.  169 
Lenoir  v.  South,  (I.  56.)     I.  52 

Leonard  v.  Sussex,       (I.  359.)     I.  384 

v.  Morrill,  (II.  639.)     IV.  265 

v.  White,  (H  626.     III.  228.) 

IV.  265.  VI.  175 
Lesley  v.  Randolph,  (H.  382.)  IV.  60 
Lester  v.  Garland,  (II.  379,  380.) 

IV.  59. 
Levasser  v.  Washhurn,  (II.  264.) 

III.  457 

(II.  175.) 

IE.  351 

Levins  v.  Sleator,  (I.  176.)  I.  155 
Lewis  v.  Baird,  (II.  763.)  IV.  378 
v.  Beale,         (II.  437.)     IV.  100 


Levering  v.  Heighe, 


Vol.  Page 

Lewis  v.  Darling,        (1.67.    ILL  435.) 

I.  59.     VI.  355 

v.  Dwight,        (II.  427.)    -IV.  94 

v.  Gorman,     (II.  174.)   HI.  351 

v.  Jones,  (I.  264.  266.) 

I.  233,  234 

v.  Keeling,  (II.  11.  59.) 

III.  71.  262 

v.  Lewis,  (III.  54.  97.)  VI.  49.  83. 

v.  Owen,  (I.  556.)     II.  69* 

v.  Payn,         (II.  105.)     in.  296 

v.  Puxley,     (HI.  309.)    VI.  243 

v.  San  Antonio,  (II.  264.) 

III.  457 
Leyman  v.  Abeel,                 (II.  8.  13.) 

m.  69.  73 
Liford's  Case,  (I.  42,  43.  121.)  I.  46. 
Liggins  v.  Inge,  (II.  235.)  in.  428 
Light  v.  Light,  (I.  216.)     I.  181 

Lightfoot  &  Butler's  case,        (H.  330.) 

IV.  27. 
Lillibridge  v.  Adie,  (III.  309.) 

VI.  243 
Lillingston's  Case,  (II.  75.)  in.  275 
Lilly  v.  Taylor,  (III.  368.)  VI.  294 
Limberry  v.  Mason,  (in.  91.)  VI.  80 
Lincoln  v.  Edgecomb,  (I.  55.)  I.  52 
v.  Wilder,    (II.  631,  632.  640.) 

IV.  266 
Lincoln's,  (Earl,)  Case,          (HI.  115.) 

VI.  94 
Lincoln  &  Kennebec  Bank  v.  Drum- 

mond,     (I.  506.  548.)     II.  32.  67 
Lindsay  v.  Hoke,     (II.  622.)     IV.  262 

v.  Lynch,      (H.  353.)     IV.  39 

v.  McCormack,        (III.  270.) 

VI.  211 
v.  Pleasants,  (II.  136.) 

HI.  318 
Lindsell  v.  Thacher,  (III.  261.) 

VI.  204 
Lindsey  v.  Miller,  (II.  265.)  III.  458 
Line  v.  Stephenson,  (II.  747.  749.) 

IV  369,  370 
Linn  v.  Ross,  (II.  110.)     III.  299 

Linscott  v.  Ferffald,  (H  630.)  IV.  265 
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Linsley  v.  Brown, 
Linstead  v.  Green, 


Lion  v.  Burtis, 
464.  502.) 


Litchton  v.  McDougald, 
Litchfield  v.  Cudworth, 
Literary  Fund  v.  Clark, 


Vol.  Page 

(II.  316.)     IV.  18 

(HI.  186.) 

VI.  144 

(HI.  309.  422.457- 

VI.  243,  344.  369.  378. 

409 

Lippett  v.  Hopkins,  (III.  269.)  VI.  211 

Lisloffv.  Hart,         (II.  797.)    IV.  409 

.Lister  v.  Turner,     (11.823.)     IV.  426 

(I.  524.) 

n.  49 

(II.  587.) 

IV.  241 

(II.  639.) 

IV.  266 

Lithgcw  v.  Kavanagh,  (II.  318. 

HI.  282.  284.  295.  299.)     IV  19. 

VI.  221.  223.  232.  235 

Little  v.  Libby,  (I.  54.)     I.  52 

v.  Megquier,  (I.  57.)     I.  52 

v.  Palister,  (I.  121.  279.  821, 

822.)     I.  116.  244.     II.  337 

v.  Pearson,  (II.  95.)  III.  288 

Littlefield  v.  Crocker,    (1.211.)   1.177 

v.  Littlefield,  (H.  631.) 

IV.  265 
Littleton  v.  Littleton,  (I.  179.)  I.  157 
Livesay  v.  Harding,  (III.  421.) 

VI  344 

v.  Livesay,  (HI.  221.)  VI.  169 

Livennore  v.  Aldrieh,    (I.  372.)  I.  392 
Livingston  v.  Haywood, 


Vol.  Page 
Livingston  v.  Tompkins,  (I.  502.) 

H.  30. 
Lloyd  v.  Carter,  (I.  372.)  I.  392 
v.  Gordon, 


■  v.  Hatchett, 

v.  Hough, 

v.  Johnes, 

v.  Lloyd, 

,  Taylor, 


Lock  v.  "Wright, 

Locke  v.  Foote, 

v.  James, 

v.  Motley, 


(I  821.) 

H.  337 

-  v.  Ketcham,  (II  13.) 

III.  73 

•  v.  Livingston,  (I.  133. 

III.  133.  138.)     I.  121. 

VI.  106.  110 

v.  Mott,        (I.  821.)    II.  337 

v.  Newkirk,      (III.  32.  435.) 

VI.  23.  355 

v.  Potts,     (H.  413.)    IV.  85 

v.  Reynolds,  (I.  122.) 

I.  116 

v.  Ten  Broeck,  (II.  12.  597.) 

IH.  73.     IV.  246 


(I.  872.  874.  886.) 
II.  402.  413 
(H.  427.)    IV.  94 
(II.  95.)     III.  288 
(I.  653.)     H.  149 
(I.  489.)     II.  22 
(III.  443.)     VI.  360 
(II.  742.  744.) 
IV.  368 
(HI.  119.)    VI.  69 
(III.  91.)     VI.  80 
(II.  11.)    III.  71 
(I.  699.)    II.  199 
(H.  111.) 
III.  299 
v.  Sturdevant,  (I.  272.) 

I.  239 
(II.  607.)    IV.  253 
(I.  282*  283.) 
I.  246 
(II.  95.)     H.  288 
(1.587.)     11.89 
(1.518.)    H.  42 
(1.307.   H.  417.) 
I.  342.   IV.  89 
Londonderry  v.  Wayne,  (H.  495.) 

IV.  154 


Lockhart  v.  Hardy, 
Lockwood  v.  Lockwood, 


Logan  v.  Bond, 
v.  Herron, 


v.  Lewis, 

Lomax  v.  Hide, 
Lombard  v.  Bayard, 
v.  Ruggles, 


Long  v.  Clopton, 

v.  M'Clure, 

v.  Ramsey, 

v.  Rankin, 

v.  Steiger, 

Longue  v.  Scawen, 
Loomis  v.  Bedel, 
v.  Wilbur, 


Loring  v.  Bacon, 

v.  Cooke, 

v.  Norton, 


Lorsbie  v.  Park, 
Lothrop  v.  Blake, 


(I.  685.)    H.  188 

(H.  379.)    IV.  59 

(II.  331.)     IV.  27 

(H  578.)   IV.  235 

(I.  371.)    I.  391 

(I.  567.)    II.  78 

(11.458.     IV.  117 

(1.108.  119.  126.) 

I.  105 

(I.  49.  846.)     I.  49. 

H.  377 

(I.  613.)     H.  106 

(II.  640.)     IV.  265 

(H.  750.)     IV.  370 

(H.  628.) 

IV.  265 


Names  of  Cases. 
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Vol.  Pago 

Louisville  Railroad  Co.  v.  Letson, 

(I.  304.)     I.  340 
Lougher  v.  Williams,  (II.  754.) 

IV.  371 

Louk  v.  Woods,         (II.  588.)   IV.  242 

Lounsbury  v.  Purdy,         (I.  370.  518.) 

I.  391.     II.  42 

Love  v.  Edmonston,     (I.  279.)     I.  244 

v.  Johnston,    (III.  143.)    VI.  115 

Loveren  v.  Lamprey,  (III.  42.)  VI.  31 
Loveacres  v.  Blight,   (I.  360.  III.  325.) 

I.  384.    VI.  256 
Lovell  v.  Sheriffs  of  London,  (II.  875.) 

V.  2 
Lowe's  Estate,  (I.  432.)     I.  448 

Lowe  v.  Ld.  Huntingtower,    (III.  174.) 

VI.  134 

Lowell  v.  Daniels,  (11.316.611.) 

IV.  18.  256 

—  v.  Robinson,  (II.  638.)  IV.  265 

v.  Shaw,  (I.  581.)     II.  85 

"  v.  Spaulding,     (I.  264.)    I.  233 

Lowry  v.  Steel,  (I.  155,  156.) 

I.  140,  141 
Loy  v.  Kennedy,  (III.  56.)  VI.  51 
Loyd  v.  Mansell,  (1698.)  11.199 
Luce  v.  Carley,  (II.  632.)  IV.  265 
Ludlow  v.  New  York  &  Hudson  Rail- 
road Co.  (I.  498.)  II.  28 
Lufkin  v.  Curtis,  (II.  620.)  IV.  261 
Lumbard  v.  Aldrick,  (III.  23.)  VI.  16 
Lund  v.  Lund,  (I.  556.)     II.  69 

v.  Parker,  (I.  54.)     I.  52 

Lunt  v.  Adams,  (II.  86.)     m.  283 

v.  Holland,       (H.  632.)     IV.  265 

Lupton  v.  Lupton,  (IH.  435.  441.) 

VI.  355.  359 

Lushington  v.  Sewall,  (I.  647. 

HI.  322.)     H.  143.     VI.  254 

Luther  v.  Arnold,       (I.  870.)     II.  400 

v.  Kirby,     (HI.  135.)     "VI.  106 

Lyburn  v.  Warrington,  (H.  619.) 

IV.  261 
Lyde  v.  Russell,  (I.  42.)  I.  46 
Lyle  v.  Richards,  (I.  776.)  H.  270 
v.  Williams,       (H.  379.)     IV.  59 

64* 


Vol.  Page 

Lyles  v.  Digge,       (II.  683.    HI.  353.) 

IV.  305.    VI.  281 

Lyman  v.  Clarke,    (H.  596.)     IV.  245 

v.  Hale,  (I.  38.)     I.  46 

v.  Loomis,     (H  599.)    IV.  247 

Lynch  v.  Hill,         (HI.  175.)     VI.  135 

—  v.  Livingston,       (II.  343.  434.) 

IV.  31.  98 
Lyster  v.  Dolland,        (I.  587.)     H.  89 


M. 

Maberly  v.  Sison,  (HI.  71.)  VI.  62 
Maccubbin  v.  Cromwell,  (I.  186.) 

I.  163 
Machell  v.  Weeding,  •  (HI.  309.) 

VI.  243 
Machias  v.  Whitney,  (H.  640.)  IV.  265 
Mackay  v.  Bloodgood,  (H.  331.) 

IV.  27 

v.  Mackreth,  (H.  391.)  IV.  67 

Maekey  v.  Proctor,  (I.  166.)  I.  149 
Mackie  v.  Mackie,  (IH.  341.)  VI.  270 
Mackworth  v.  Thomas,  (H  427.) 

IV.  94 
Macnamara   v.   Lord   Whitworth, 

(m.  372.)  VI.  298 
Macomber  v.  Parker,  (I.  266.)  I.  234 
Maddocks  v.  Wren,  (I.  585.)  II.  88 
Maddox  v.  Goddard,  (II.  642.) 

IV  267 
Madison  v.  Zabriskie,  (IH.  57.) 

VI.  51 
Magaw  v.  Lambert,  (EL  110.)  HI.299 
Magoun  v.  Lapham,  (I.  49.)  I.  50 
Magwood  v.  Lubcock,  (I.  555.)  II.  69 
Mahorner  v.  Harrison,  (I.  871.)  I.  391 
Maigley  v.  Hawer,  (II.  322.)  IV.  23 
Main  v.  Melbourn,  (H.  355.)  IV.  40 
Mairs  v.  Sparks,  (H.  359.)  IV.  43 
Makepeace  v.  Bancroft,  (II.  639.) 

IV.  265 

Malcolm  v.  Malcolm,        (HI.  192.  310. 

368.)     VI.  149.  244.  294 

Maldon's  Case,  (II.  373.)     IV.  55 
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Vol.  Page 
Maleverer  v.  Redshaw,  (II.  422.) 

IV.  92 
Malim  v.  Keighley,  (ILL  209.)  VI.  162 
Malin  v.  Malin,  (I.  372.)     I.  392 

Malins  v.  Brown,  (II.  356.)  IV.  40 
Mallorie's  Case,  (II.  591.)  IV.  244 
Maltonner  v.  Dimmick,  (I.  55.)  I.  52 
Mandeville  v.  Roe,  (III.  441.)  VI.  359 
Manigault  v.  Deas,  (HI.  174.)  VI.  134 
Manlove  v.  Bale,  (I.  378.  587.)  I.  396 
Maim  v.  Godfrey,  (I.  554.)   II.  68 

v.  Pearson,     (II.  629.)     IV.  265 

v.  Richardson,    (I.  597.)    II.  93 

v.  Stephens,    (II.  754.)    IV.  371 

Manners  v.  Bryan,     (II.  380.)    IV.  59 

Manning  v.  Laboree,         (I.  189.  202.) 

I.  164.  171 

v.  Manning,         (I.  443.  586, 

587.)     I.  456.     II.  88 

v.  Smith,  (H.  232.  628.  650.) 

HI.  428.     IV.  265.  375 
Mant  v.  Collins,  ,  (I.  63.)     I.  55 

v.  Leith,  (I.  442.)     I.  455 

Mantz  v.  Buchanan,  (I.  186.)  I  163 
Marbury  v.  Madison,  (II.  38.)  III.  92 
Marden  v.  Chase,  (II.  437.)  IV.  100 
Marine  Bank  v.  Biays,  (I.  590.)  II.  89 
Marker  v.  Marker,  (1.132.)  1.121 
Markham  v.  Merrett,  (I.  210.)  I.  177 
Marks  v.  Pell,  (I.  555.  630.)  II.  69 
Marley  v.  Rogers,  (I.  821.)  II.  336 
Marriott  v.  Handy,  (I.  662.)  II.  156 
Marsellis  v.  Thalhimer,     (I.  158.  757.) 

I.  143.   II.  252 
Marsh  v.  Horton,  (I.  573.)     II.  80 

v.  Marsh,      (III.  441.)     VI.  359 

v.  Marshall,  ■  (II.  629.  640.) 

IV.  265,  266 

v.  Wentworth,     (I.  573.)    II.  80 

Marshall  v.  Bompart,  (II.  629.) 

IV.  265 

v.  Cave,  (I.  589.)  n.  89 

v.  Conrad,     (II.  74.)   III.  274 

v.  Crehore,     (I.  887.)   II.  413 

v.  Pisk,    (I.  315.  354.  II.  343 

587.)  L  349.  381.  IV.  31.  241 


Vol.  Page 

Marshall  v.  Haney,  (I.  IV.)     I.  13 

v.  Harwood,   (H.  39.)    III.  94 


v.  Holloway,     (I.  444.)  I.  457 

Marsteller  v.  McLean,  (II.  245.) 

m.  437 

Marston  v.  Hobbs,    (II.  754.  761.  763.) 

IV.  371.  377,  378 

v.  Norton,  (HI.  13,  14.) 

VI.  13 

v.  Roe,      (HI.  106,  107.  109.) 

VI.  90,  91 
Martin,  in  re,  (HI.  51.)     VI.  48 

v.  Ballou,  (IK.  433.  442.) 

VI.  354.  360. 

v.  Glover,    (III.  237.)    VI.  182 

v.  Hamlin,      (EL  59.)     VI.  47 

v.  Kirby,  (III.  216.  220.) 

VI.  167.  169 

v.  Long,  '(I.  18.)     I.  13 

v.  Martin,  (I  211.  322, 

II.  320.  833.)     I.  177.  354. 
IV.  21.  434 

v.  Price,         (II.  136.)   in.  318 

v.  Smith,    (HI.  412.)     VI.  336 

v.  Waddell,  (I.  25.     H.  57, 

58.  60.)     I.  18.     HI.  262,  263 
Martindale  v.  Troop,  (n.  259.) 

III.  451 
Martineau  v.  McCollum,  (I.  583.) 

II.  86 
Marwick  v.  Andrews,  (III.  433.) 

VI.  353 
Maryland  Savings  Institution  v. 

Schroeder,     (II.  353.)     IV.  39 
Maslin  v.  Thomas,  (I.  82.  101.) 

I.  72.  91 
Mason  v.  Fenn,  (I.  44.  266.)  I.  46.  234 

v.  Hearne,  (I.  594.)     n.  91 

v.Linsbury,   (HI.  208.)  VI.  162 

v.  Robinson,  (III.  169.)   VI.  133 

— v.Smallwood,  (11.437.)  IV.  100 

Massenburgh  v.  Ash,  (I.  703.)  H.  203 
Massengill  v.  Boyles,  (I.  57.)  I.  52 
Massey  v.  Hudson,    (H.  136.)    m.  318 

v.  Mcllwain,    (H.  353.)    IV.  39 

—  v.Sherman,  (HI.  208.)  VI.  162 


Names  of  Cases, 


763 


Vol.  Page 

Massey  v.  Touchstone,  (I.  425.)  1. 446 
Massina  v.  Bartlett,  (1.696.)  11.196 
Masters  v.  Eastis,         (II.  909.)     V.  44 

v.  Miller,       (II.  326.)     IV.  25 

v.  Pollie,  (I.  38.)     I.  46 

Mathews  v.  Bridges,  (II.  178.)  III.  351 

Matins  v.  Jolliffe,     (II.  855.)     IV.  452 

Matthews  v.Demerritt,  (1.688.  11.857.) 

II.  194.     IV.  452 

v.  Puffer,      (I.  55.    II.  316.) 

I.  52.     IV.  18 

v.  Ward,     (I.  26.  308.  398. 

430.  432.     II.  216.  434.)     I.  19.  342. 

412.  446.  448.  III.  417.  IV.  98 

Matthie  v.  Edwards,      (I.  568.)     II.  79 

Mattocks  v.  Stearns,  (I.  157.  168.) 

I.  142.  150 

Mattoon  v.  Kidd,       (II.  49.)      III.  Ill 

Maule  v.  Ashmead,    (II.  746.)  IV.  369 

Mauldin  v.  Armistead,      (I.  63.)     I.  55 

Maundrell   v.  Maundrell,  (I.  428. 

n  584.)     I.  446.  IV.  241 

Maverick  v.  Lewis,    (II.  373.)     IV.  55 

May  v.  Eastin, 

v.  Rumney, 

Maybury  v.  Brien, 


Mayer  v.  Galluchat, 
v.  Gowland, 


v.  Blount, 


(I.  555.)     II.  69 

(I.  183.)     I.  161. 

(I.  179.  187.) 

I.  157.  163 

(I.  444.)     I.  456 

(HI.  112,  113.) 

VI.  94 

Maynard  v.  Maynard,        (II.  307.  335. 

649.)     IV.  9.  29.  271 

Mayo  v.  Bland,       (HI.  228.)     VI.  175 

(H  629.  648.) 

IV.  265.  271 

(III.  227.)    VI.  217 

(H.  404.)     IV.  78 

Mayor  of  Congleton  v.  Patteson, 

(tt  753.)  IV.  371 
Mayott  v.  Mayott,  (III.  212.)  VI.  165 
Mayson  v.  Sexton,  (I.  89.)     I.  78 

Mazyck  v.  Vanderhorst,        (III.  192.) 

VI.  149 
McAfee  v.  Gilmore,  (III.  270.)  VI.  211 
McBride  v.  Elmer,  (III.  212.)  VI.  165 
McBurney  v.  Cutler,  (II.  625.)  IV.  264 


v.  Carrigan, 
v.  Libby, 


Vol.  Page 
McCafferty  v.  McCafferty,        (I.  176.) 

I.  155 
McCall  v.  Nealy,  (I.  57.)     I.  52 

McCance  v.  Taylor,      (I.  578.)     II.  42 
McCartee  v.  Teller,    (I.  193.  227.  232.) 
I.  164.  193.  196.  200 
McCarthy  v.  Goold,   (II.  54.)     III.  117 

v.  Marsh,  (I.  60.)     I.  54 

McCarty  v.    Teller,   see  McCartee  v. 

Teller 
McCauley  v.  Grimes,    (I.  179.)     I.  158 
McCaw  v.  Galbraith,        (I.  60.)     I.  54 
McClenahan  v.  Gwynn,  (II.  417.) 

IV.  89 
McClenney  v.  Floyd,  (II.  800.  833.) 
IV.  410.  434 
McClerry  v.  Matson,  (11.181.)  III.  351 
McCIung  v.  Ross,  (I.  872.)  II.  402 
McClintick  v.  Manus,  (III.  306.  349.) 
VI.  241.  277 
McCollough  v.  "Wain wright,     (II.  631.) 

IV.  265 
v.  Wall,      .  (II.  632.) 

IV.  265 
McComb  v.  Wright,  (II.  346.)  IV.  33 
McCorkle  v. Black,  (in.  322.) 

VI.  254 
McCormick  v.  Digby,  (I.  578.)  II.  83 
McCorry  v.  King,  (I.  154.) 
McCoy  v.  Curtice,        (II.  37.) 

v.  Herbert,     (II.  418.) 

McCrea  v.  Purmort,  (II.  347.) 


McCready  v.  Guardians, 


I.  140 

III.  92 

IV.  89 
IV.  34 

(II.  553.) 

IV.  211 

McCreery  v.  Somerville,  (II.  141. 145.) 

III.  320.  322 

McCulloch  v.  Allen,     (I.  216.)     I.  181 

v.  Aten,  (II.  632.)   IV.  265 

McCullough  v.  Cox,        (I.  468.)     II.  3 

. v.  Gilmore,  (III.  271.) 

VI.  212 

v.  Irvine,    (I.  122.)    I.  116 

McCullough's  Appeal,  (I.  489.)  II.  22 
McCumber  v.  Gilman,  (I.  590.)  II.  89 
McCutchen  v.  McCutchen,      (II.  586.) 

IV.  242 
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Names  of  Cases. 


Vol.  Page 

McDaniels  v.  Flower  Brook  Man.  Co. 

(II.  333.)  IV.  28 
McDaniel's  Will,  (HI.  68.)  VI.  60 
McDill  v.  McDill,  (11.331.)  IV.  27 
McDonald  v.  Lindall,   (II.  30.)    III.  87 

v.  McLeod,   (I.  556.)    II.  69 

McDougald  v.  Doherty,  (II.  625.) 

IV.  264 
MeEaehern  v.  Ferguson,        (II.  619.) 

IV.  261 
McFarland  v.  Stone,  (II.  260.) 

IE.  451 
McFarlin  v.  Essex  Co.  (II.  11.  57.) 
III.  71.  262 
McFeely  v.  Moore,  (II.  683.)  IV.  305 
McGill  v.  Somers,  (II.  639.)  IV.  266 
MoGinnis  v.  MePeake,  (U.  683.) 

IV.  305 
McGregor  v.  Comstock,  (II.  141.) 

III.  320 
Mclntyre  v.  Scott,  (1.581.)  H.  86 
Mclnstry  v.  Tanner,  (II.  37.)  III.  92 
Mclver  v.  Regan,     (II.  228.)     III.  425 

v.  Walker,    (11.  631.)     IV.  265 

McKee  v.  Hicks,        (II.  325.)     IV.  25 
. v.  Pfout,  (1. 113.  167.) 

I.  109.  150 
McKenzie  v.  Lexington,  (11.763.) 

IV.  378 
McKim  v.  Mason,                 (I.  44.  573.) 

I.  46.  II.  80 
McKinney  v.  Rhoads,  (11.336.)  IV.  29 
McKinnon  v.  Thompson,  (III.  32.  41.) 
VI.  24.  31 
McKircher  v.  Hawley,  (1.  578.)  U.  84 
McKissick  v.  Pickle,  (H.  748.) 

IV.  369 
McLardy  v.  Flaherty,  (II.  363.) 

IV.  47 
McLaughlan  v.  Long,  (1.128.)  1.120 
McLean  v.  McDonald,  (III.  289.) 

VI.  227 

v.  Nelson,     (II.  335.)     IV.  29 

McLellan  v.  Turner,       (III.  284.  322.) 

VI.  223,  254 

McLeod  v.  McDonnel,  (I.  216.)   1. 181 


Vol.  Prcge 
McMahan  v.  McMahan,  (I.  888.) 

11.413 
McMechan  v.  Griffin,       (H.  856,  857.) 

,IV.  452 

v.  Marman,     (I.  399.  542.) 

1.413.  11.63 
McMillan  v.  Robbing,  (I.  115.)  I.  110 
McMorris  v.  Crawford,  (II.  335.) 

IV.  29 
McMurphy  v.  Minot,     (I.  582.  II.  93.) 
II.  86.  IE.  287 
McNeeley  v.  Rucker,    (n.317.)  IV.  18 
McNeil  v.  Call,  (I.  662.  695.  699.) 

II.  156.  196.  198 
McNeilledge  v.  Galbraith,      (III.  225.) 

VI  173 
McRae  v.  Farrow,  (II.  493.)  IV.  148 
McRainy  v.  Clarke,  (HI.  137.)  VI.  109 
McRee  v.  Alexander,  (11.245.)  HI.  439 

v.  Railroad,    (II.  70.)    in.  270 

McS,orley  v.  McSorley,  (III.  192.) 

VI  149 

v.  Wilson,  (ni.  192.) 

VI.  149 

McTaggart  v.  Thomson,  (in.  111.161.) 

VI.  93.  128 

McWhorter  v.  McMahan,       (II.  347.) 

IV.  34 
Mc Williams  v.  Nisby,         (I.  471,  472.) 

U.  5,  6 
Mead  v.  Billings,  '(11.  620.)  IV.  261 
Meakings  v.  Crowell,  (III.  21.)  VI.  15 
Means  v.  Moore,    (in.  96,  97.)    VI.  83 

v.  Presbyterian  Cha.      (II.  602.) 

IV.  248 

v.  Welles,  (I.  50  )     I.  50 

Mease  v.  Keefe,  (HI.  80.)     VI.  70 

Measure  v.  Gee,  (in.  351.  354.) 

VI.  279.  282 
Medford  v.  Pratt,  (U.  229.)  IU.  426 
Medlycott  v.  Jortin,  (III.  319.)  VI.  256 
Meech  v.  Fowler,  (II.  334.)  IV.  28 
Meeker  v.  Meeker,  (n.  322.)  IV.  23 
Meggison  v.  Moore,  (III  209.)  VI.  162 
Mehaffy  v.  Dobbs,  ,  (I  874.)  II  402 
Mellen  v.  Whipple,     (I  647.)     II  143 


Nantes  of  Cases. 


765 


Vol.  Page 

Mellish  v.Mellish,    (III.  309.)    VI.  244 

Melvin  v.  Proprietors  of  Locks,    (I.  54, 

55.)     I.  52 

Meoro  v.  Cleghorn,  (III.  269^)  VI.  211 

v.  Whiting,        (II.  10.  227.  229.) 

III.  71.  425,  426 
(II.  260.)     III.  451 
(II.  48.)     III.  109 
(HI.  22.)     VI.  15 
(III.  209.) 
VI.  162 
(I.  573.  695.) 
II.  80.  196 
(I.  694.) 
II.  196 
Merrifield  v.  Cobleigh,  (I.  490.)    II.  23 
(I.  321.  399.) 
1.353.413 


Mercer  v.  Selden, 
Meredith  v.  Ladd, 

v.  Farr, 

Merideth  v.  Heneage, 

Merith'ew  v.  Sisson, 

Merriam  v.  Merriam, 


Merrill  v.  Brown, 
v.  Emery, 


•  v.  Smith, 

Merrills  v.  Swift, 


Messiter  v.  Wright,     (I.  611.) 
Methodist  Church  v.  Wood, 


(I.  216.  497.) 
I.  181.  II.  27 
(H.  317.)  IV.  18 
(II.  335.)  IV.  29 
Merritt  v.  Lambert,  (I.  662.)  II.  156 
Mertins  v.  Jolliffe,  (II.  855.)  IV.  452 
Meserve  v.  Meserve,  (I.  183.  II.  649.) 
I.  161.  IV.  271 
Messenger  v.  Armstrong,  (I.  283.) 

I.  246 

II.  104 

(I.  370.) 

I.  391 

Melts  v-  Bright,         (II.  381.)     IV.  59 

Meyer  v.  Barker,     (11.745.)     IV.  369 

Michigan   St.  Bank  v.  Hastings, 

(II.  732.)     IV.  354 

— * v.  Hammond, 

(H  732.)     IV.  354 
Middlebrook  v.  Corwin,  (I.  266.) 

I.  234 
Middlebury   College  v.    Cheney, 

(II.  763.)     IV  378 
Midland  Co.  Railway  v.  Oswin, 

(III.  228.)     VI.  175 
Middlemore  v.  Goodale,  (II.  754.) 

IV.  371 
Middleton  v.  Rice,        (1. 489.)     II.  22 


Vol.  Pago 

Milborn  v.  Ferrers,  (I.  352.)  I.  381 
Milburn  v.  Lyster,  (II.  380.)  IV.  59 
Mildmay  v.  Mildmay,  (I.  133.)  I.  121 
Miles  v.  Boyden,    (III.  143.)     VI.  115 

v.  Fisher,  (I.  829.)     II.  364 

-  v.  Snowball,       (II.  338.)     IV.  29 


Miles'  (Sarah)  Will, 
Millar  v.  Horton, 
Miller  v.  Allison, 


-  v.  Beverley, 
•  v.  Bristol, 


■  v.  Ewing, 

■  v,  Garlock, 

■  v.  Miller, 

II.  162.) 


586.) 
•v.  Shaw, 
■  v.  Thomas, 


(HI.  51.)    VI.  48 
(I.  66.)     I.  58 
(I.  399.  542.) 
I.  413.   II.  63 
(I.  443.)     I.  456 
(II.  27.  33.) 
HI.  86.  89 
(I.  822.    II.  763.) 
n.  337.    IV.  378 
(II.  229.  235.) 
IH.  426.  428 
(I.  820.  830.  845- 
H.  336.364.  377. 
III.  340 
v.  Parsons,    (II.  767.)    IV.  381 
v.  Pearce,  (I.  371.)     I.  391 

v.  Shackleford     (I.  53.    H.  318. 
52.   IV  19.  242 
(I.  57.)     I.  52 
(I.  548.  555.) 
n.  67.  69 

v.  Whittier,    (I.  441.  589.  664.) 

I.  455.  II.  89.  157 
Millet  v.  Fowle,  (II.  630.)  IV.  265 
Mills  v.  Baehr,  (II.  111.)     III.  299 

v.  Dennis,  (I.  697.)     II.  198 

v.  Ladbrooke,    (11.750.)    IV.  370 

v.  St.  Glair  Co.        (II.  596.  916.) 

IV.  245.    V.  541 

v..  Wright,        (11.593.)     IV.  244 

Milner  v.  Harewood,  (I.  116.  378.) 

I.  111.  396 

Mines,  The  case  of,       (I.  46.     II.  817.)  _ 

I.  46.   IV.  422  ' 

Minkler  v.  Minkler,     (III.  97.)     VI.  83 

Minot  v.  Prescott,    (III.  443.)    VI.  360 

Minter  v.  Wraith,  (III.  218.  471.) 

VI.  169.  380 

Minusev.  Cox,         (III.  111.)     VI.  93 

Mitchell  v.  Billingsley,     (I.  45.)     I.  46 
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Vol.  Page 

Mitchell  v.  Hazen,     (I.  882.    II.  744.) 

II.  410.     IV.  368 

v.Mitehell,  (HI.  441.)  Vf.359 

v.Regan,        (1.155.)     1.141 

• v.  Ryan,  (I.  163.  11.335,  336.) 

I.  147.    IV   29 

v.  Walker,    (II.  228.)   III.  425 

v.  Warner,     (I.  755.)    IV.  371 

v.  Winslow,     (11.418.)    IV.  89 

Mitford  v.  Mitford,     (II.  831 .)     IV.  433 

V.Reynolds,  (11.237.)  VI.  182 
Mixer  v.  Reed,  (II.  642.)  IV.  267 
Moale  v.  Baltimore,  (II.  630.)  IV.  265 
Mochbee  v.  Clagett,  (III.  296.)  VI.  233 
Modisett  v.  Johnson,  "  (I.  399.)  I.  413 
Moffat  v.  Strong,  (III.  458.  462.) 

VI.  369.  372 
Moffatt  y.  Smith,  (II.  111.)  III.  299 
Mogg  v.  Mogg,  (III.  220.)  VI.  169 
Monell  v.  Monell,  (I.  441.)     I.  455 

Moneypenny  v.  Gering,  (III.  192.) 

VI.  149 
Monk  v.  Cooper,       (II.  747.)     IV.  369 

v.Mawdsley,    (III.  322.)  VI.  254 

Montague  v.  Jeffereys,  (III.  114.) 

VI.  94 
v.  Montague,  (III.  144.) 

VI.  115 

■ —  v.  Smith,        (I.  252.)     I.  224 

Montford  v.  Cadogan,  (I.  653.)  II.  149 
Montgomery  v/Dorion,  (II.  218.) 

in.  419 
Moodie  v.  Reid,  (III.  71.)     VI.  62 

Moody  v.  Harper,  (I.  542.)  II.  63 
Mooers  v.  White,  (HI.  143.  148.) 

VI.  115.  118 
Moon  v.  Moon,  (m.  271.)  VI.  212 
Moone  v.  Heaseman,  (III.  283.)  VI.  222 
_  Moons  v.  Bernales,  (1.180.)  1.158 
Moore  v.  Abernathy,  (II.  311.)  IV.  14. 

113 

v.  Armstrong,  (EL  245.)  HI.  437 

v.  Aylett,  (I.  585.)     II.  82 

v.  Bennet,     (EL  855.)    IV  452 

v.  Cable,         (I.  585.  589.  622.) 

n.  88,  89,  115 


Moore  v.  Cleghorn, 


Vol.  Page 
(III.  419.) 
VI.  211.  342 

v.  Collishaw,    (I.  874.)    II.  402 

v.'Esty,  (I.  548.)     n.  67 

Ex  parte,  (1.216.)     1.181 

v.  Fletcher,   (II.  642.)   IV.  267 

v.  Frowd,  (I.  443.)     I.  456 

v.  Griffin,      (n.  590.  602.  647.) 

IV.  244.  248.  271 
v.  Harrisburg  Bank,      (I.  272.) 

I.  239 
v.  Howe,              (HI.  195.  462.) 

VI.  149    372 

v.King,  (III.  62.)     VI.  55 

v.  Moore,       (HI.  59.)     VI.  52 

v.  New  York,         (I.  180.  193.) 

I.  158.  165 

v.  Rawson,   (II.  235.)    III.  428 

v.  Richardson,  (I.  823.)  II.  338 

v.  Ware,  (I.  577.)     n.  83 

v.  Webb,     (III.  265.)    VI.  208 ' 

Moorefield  v.  Cobleigh,  (I.  498.)  n.  28 
Moorehead  v.  McKinney,  (I.  524.) 

II.  49 
Moores  v.  Wait,  (1.134.)  1.122 
Morancey  v.  Quarles,             (III.  435.) 

VI.  355 

Morecock  v.  Dickens,  (II.  844.)  IV.  444 

Morehouse  v.  Cotheal,  (1. 122.  III.  296.) 

I.  116.  VI.  233 


Morgan  v.  Bissell, 

v.  Boone, 

v.  Curtis, 

v.  Davis, 


(11.378.)     IV.  58 
(I.  378.)     I.  396 
(I.  46.)     I.  47 
(I.  593.  622.) 
II.  91.  113 

v.Mason,  (1.519.)     1I.#2 

v.  Moore,    (II.  630.)     IV.  265 

v.  Morgan,  (I.  163.  620. 

in.  462.)    I.  147.  II.  113.  VI.  372 

v.  Woodward,    (I.  573.)  II.  80 

Morr  v.  Ware,  (I.  688.)  II.  195 
Morret  v.  Paske,  (I.  442.)  I.  455 
Morris  v.  Morris,  (III.  186.)  VI.  144 
Morrison  v.  Keen,  (II.  637.)  IV.  265 
v.  Semple,        (III.  263.  266.) 

VI.  207.  209 


Names  of  Cases. 


1&7 


Vol.  Page 
Morrow  v.  Scott,  (II.  140.)  m.  820 
Morse  v.  Aldrich,     (II.  754.)     IV.  371 

v.  Carpenter,    (II.  620.)  IV.  261 

v.  Copeland,  (II.  26.  233.) 

III.  86.  428 
Mortimer  v.  West,  (III.  22.)  VI.  15 
Morton  v.  Southgate,  (I.  433.)  I.  448 
Moseley  v.  Hunter,  (II.  748.)  IV.  369 
Moser  v.  Piatt,  (III.  239.)  VI.  183 
Mosher  v.  Mosher,  (I.  183.)  I.  160 
Moshier  v.  Reding,  (II.  373.)  IV.  55 
Moss  v.  Gallimore,  (I.  572.)  II.  80 
Mostyn  v.  Mostyn,  (HI.  212.)  VI.  165 
Mott  v.  Buxton,  (I.  359.)     I.  384 

v.  Robins,  (II.  49.)     m.  Ill 

Moulton  v.  Libbey,  (II.  11.  59.) 

III.  79.  262 

v.  Robinson,    (I.  264.)    I.  233 

Mouse  v.  Leake,         (II.  424.)     IV.  92 
Movan  v.  Hays,  (I.  369.)     I.  390 

Mowatt  v.  Carow,  (III.  1 74.  220.) 

VI.  135.  169 
Moye  v.  May,  (H.  177.)     HI|p51 

Moyer  v.  Hinman,  (1.518.)  11.42 
Muddle  v.  Fry,  (in.  228.)  VI.  1 75 
Muldrow  v.  Fox,  (II.  493.)  IV.  148 
Mumford  v.  Brown,  (I.  846.  II.  108.) 
II.  377.  III.  296 
Munro  v.  Allaire,  (I.  447.  II.  596.) 

I.  458.  IV.  245 
Munroe  v.  Luke,  (I.  845.)  II.  377 
Munsell  v.  Carew,  (I.  264.)  I.  233 
Murdock's  Case,  (I.  447.)     I.  458 

Murless  v.  Franklin,     (1.381.)     1.399 
Murphy  v.  Branch  Bank,         (II.  607.) 

IV.  253 

v.  Campbell,  (II.  628.)  IV.  265 

v.  Trigg,  (I.  555.)     II.  69 

Murray  v.  Baker,       (II.  25.)     HI.  451 

v.  Ballou,         (I.  302.)     I.  339 

v.  Cargill,       (I.  870.)     II.  400 

v.  De  Rottenham,         (I.  444.) 

1.457 
v.  Emmons,     (II.  393.)    IV.  69 

v.  Feinour,       (I.  442.)     I.  455 

v.  Oliver,   (HI.  143.)   VI.  115 


Muskett  v.  Hill, 
Musser  v.  Curry, 
Mussey  v.  Holt, 

t.  Pierre, 


v.  Scott, 

v.  White, 

Myers  v.  Myers, 

v.  Gemil, 

v.  Gemmel, 

v.  Perry, 


Vol.  Page 

(I.  40.)     I.  46 

(m.  153.)     VI.  122 

(I.  870.  II.  301:) 

II.  400.  IV.  7 

(I.  57.  160.)     I.  53. 

144 

(H.  333.)     IV.  28 

(11.331.)     IV.  27 

(HI.  228.)     VI.  175 

(II.   227.)     m.  227 

(II.  235.)     HI.  428 

(II.  633.)     IV.  265 


N. 

Nab  v.  Nab,  (I.  369.)     I.  390 

Naldred  v.  Gilham,  (11.337,388.) 

IV.  29 

Napier  v.  Bulwinkle,        (II.  232.  299.) 

HI.  426.  428 

Nash  v.  Coates,       (in.  355.)     VI.  282 

v.  Dillon,  (I.  432.  III.  204.) 

I.  448.  VI.  159 

v.  Spofford,      (H.  763.)     IV.  378 

Nason  v.  Allen,  (I.  185.  189.  197.) 

I.  162,  163.  168 

v.  Blaisdell,    (IH.  322.)   VI.  254 

v.  Grant,  (II.  301.)     IV.  7 

Nave  v.  Berry,  (I.  264.  II.  748.)  I.  233. 

IV.  369 
Neale  v.  Hagthorpe,  (I.  589.)  II.  89 
Needham  v.  Allison,  (I.  266.)  I.  234 
Neel  v.  Neel,  (I.  108.  124.)  I.  105.  118 
Neely  v.  Butler,  (I.  155.)     I.  141 

v.  Wood,        (II.  833.)     IV.  435 

Neidell  v.  Wales,     (II.  111.)     III.  299 
Neil  v.  Holbrook,    (II.  832.)     IV.  433 

v.  Neil,  (III.  59.)     VI.  53 

Nellis  v.  Lathrop,  (II.  109.  119.) 

III.  298 
Nelson  v.  Hall,         (II.  640.)     IV.  266 

(Lord)  v.  Lord  Bridgeport, 

(III.  79.)     VI.  70 

v.  McGiffert,  (III.  84.)    VI.  74 

Nesbit  v.  Bryan,      (II.  179.)     HI.  351 
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Names  of  Vases. 


Vol.  Page 
Nesbitt  v.  Dallam,  (I.  542.)  H.  63 
Neves  v.  Scott,  (H.  683.)  IV.  305 
Nevill  v.  Saunders,  (I.  363.)  I.  386 
New  v.  Jones,  (I.  443.)     I.  456 

Newbolt  v.  Price,    (III.  213.)    VI.  165 
Newburyport  Bank  v.  Stone,  (III.  14.) 

VI.  13 
Newcomb  v.  Borham,  (I.  556.)  II.  69 
Newdigate's  Case,  (II.  391.)  IV.  67 
Newell  v.  Wright,  (I.  572.)  H.  80 
Newhall  v.  Burt,  (I.  549.  II.  419.) 

II.  67.  IV  90 

v.  Ireson,    (II.  629.)    IV  265 

v.  Wheeler,    (I.  360.)     I.  384 

New  Hamp.  Bank  v.  Willard,  (I.  664.) 

II.  157 
Newhouse  v.  Goodwin,  (III.  54.)  VI.  49 
New  Ipswich  Factory  v.  Batchelder, 

(II.  628.)  IV.  265 
Newkerk  v.  Newkerk,  (I.- 470.)  11.5 
Newland  v.  Shepherd,  (III.  268.) 

VI.  211 
Newlin  v.  Freeman,  (II.  316.)  IV.  18 
Newman  v.  Jenkins,     (I.  180.)     I.  158 

v.  Newman,  (U.423.  HI.  192.) 

IV.  92.  VI.  149 
Newmarket  Man.   Co.   v.   Pendergast, 
(II.  619.)     IV  261 
New  Portland  v,  New  Vineyard, 

(II.  875.)     V.  2 
Newton  v.  Harland,    (I.  288.)      I.  248 

v.  Newton,     (I.  846.)     II.  37  7 

New  York  Conference,  &c.  v.  Clarkson, 
(III.  169.  212.)  VI.  133.  165 
New  York  v.  Corlies',  (I.  264.)  I.  233 
New  York  Life  Ins.  &  T.  Co.  v.  Milnor, 
(II.  30.)  III.  87 
Nichols  v.  Thornton,  (I.  372.)  I.  392 
Nicholls  v.  Atherstone,  (II.  413.)  IV.  85 

. v.  Luce,  (II.  26.  29.)  III.  86,  87 

. v.  Williams,    (I.  283.)     I.  246 

Nicholson  v.  Halsey,     (I.  400.)     I.  414 
Nickerson  v.  Crawford,  (II.  632.) 

IV.  265 
Nicol  v.  N.  Y.  &  E.  R.  K.  Co.  (I.  507.) 

11.33 


Vol,  Page 

Nightingale  v.  Burrell,  (1. 101.  III.  304. 

451.  457.)     I.  91.  VI.  239. 

366.  369 

v.  Lawson,  (I.  653.)  II.  149 

Niles  v.  Nye,  (I.  186.)     I.  163 

Nimmo  v.  Davis,      (H.  136.)     III.  318 
Noble  v.  Bosworth,  (I.  42.)     I.  46 

Nock  v.  Nock,  (III.  59.)     VI.  52 

Noel  v.  Fisher,  (H  49.)     III.  Ill 

v.  Jevon,  (I.  179.  190.)  I.  1*58.  164 

v.Noel,  (III.  174.  177.) 

VI.  135,136 

v.  Weston,  (in.  174.  435.) 

VI.  135.  358 
Noke  v.  Awder,  (IL  754.)  IV.  371 
Noke's  Case,  (H.  746.)     IV  369 

Norcross  v.  Widgery,  (II.  857.)  IV.  452 
Norman  v.  Wells,         (I.  590.  II.  754.) 

IV  371 
Norris  v.  Beyea,    (IH.  163.)     VI.  128 

v.  Gawtry,  (II.  379,  380.)  IV.  59 

v.  Hill,  (I.  882.)     II.  410 

Nq^i  v.  Philbrook,  (II.  136.)   III.  318 
North  Bridgewater  v.  Waring,  (I.  46.) 

I.  47  ' 
Northampton  Bank  v.  Whiting,  (1. 317.) 

I.  349 
Northen  v.  State,  (I.  63.)     I.  55 

Northrup  v.  Metcalf,     (I.  518.)     II.  42 
Norton  v.  Fripp,     (HI.  192.)     VI.  149 

v.  Norton,  (I.  360.  393.) 

I.  384.  409 

v.  Simmes,    (II.  422,  423.  425.) 

IV.  92 

v.  Voluntine,  (II.  227.)  III.  425 

v.  Webb,  (I.  573.)     H.  80 

Norwich  v.  Hubbard,    (I.  573.)     II.  80 
Novosielski  v.  Wakefield,  '(I.  630.) 

n.  122 

Nowlan  v.  Nelligan,        (HI.  207,  208.) 

VI.  161 

Nowlin  v.  Winifree,  (HI.  296.)  VI  233 

Noyes  v.  Anderson,     (I.  264.  H.  111.) 

I.  233.  m.  299 

v.  Scott,         (H.  683.)     IV.  305 

v.  Sturdivant,     (1.549.)     H.  67 


Names  of  Cases. 


O. 


Vol.  Pago 


Oakham  v.  Rutland,  (I.  693.)  II.  196 
Oakes  v.  Marcy,         (II.  404.)     IV.  78 

v.  Munroe,  (I.  284.) .  I.  246 

Obert  v.  Obert,  (I.  871.)     II.  400 

Odiorne  v.  Wade,  (II.  229.)  III.  426 
O'Donnell  v.  Eelsey,  (II.  632.)  IV.  265 
Ogle  v.  Ship,  (I.  619.)     II.  113 

O'Hanlin  v.  Den,  (11.218.)  III.  419 
Ohio  Co.  v.  Winn,  (I.  444.  552.) 

I.  456.  II.  68 
O'Keefe  v.  Jones,  (III. -353.)  VI.  280 
O'Kison  v.  Patterson,  (II.  438.) 

IV.  101 
Oland  v.  Burdwick,  (I.  265.)  I.  234 
Oldham  v.  Halle,  (I.  555.  562.) 

II.  69.  74 

v.  Henderson,  (I.  168.)  I.  150 

Olding,  in  re,  (111.  54.)     IV.  49 

Oliver  v~  Piatt,  (I.  442.)     I.  455 

Olmstead  v.  Elder,      (I.  621.)     II.  113 

v.  Niles,     (II.  418.)     IV.  89 

v.  Olmstead,  (III.  285.) 

VI.  223 
Olney  v.  Fenner,     (II.  613.)     IV.  257 

v.  Hull,  (I.  704.  707.)  II.  203.  206 

Omaly  v.  Swan,  (I.  692.)     H.  196 

O'Neale  v.  Lodge,    (II.  607.)     IV.  253 

v.  Ward,    (ni.  237.)    VI.  182 

O'Neall  v.  Boozer,  (HI.  179.)    VI.  138 

v.  Farr,     (HI.  83.  91.  96.  142.) 

VI.  73.  80.  83.  114 
Onions  v.  Tyrer,         (III.  92.)     VI.  80 

Onslow  v. ,  (I.  131.)     I.  121 

Ontario  v.  Boot,  (I.  399.)     I.  413 

Orby  v.  Trigg,  (I.  558.)     H.  70 

Orr  v.  Hodgson,         (II.  319.)     IV.  21 

v.  Hollidays,  (I.  155.)     I.  141 

Osborn  v.  Shrieve,  (III.  309.)  VI.  244 
Osborne  v.  Moss,      (H.  833.)     IV.  434 

v.  Osborne,     (I.  133.)     I.  121 

v.  Shrieve,        (HI.  309.  353.) 

VI.  281 

v.  Varney,    (II.  359.)    IV.  43 

-Osbourn  v.  Rider,     (II.  379.)     IV.  59 

vol.  in.  65 


Tol.  P*ge 

Osbrey  v.  Dury,  (I.  805.)     II.  298 

Osgood  v.  Breed,      (III.  6.  13,  14.  80.) 

VI.  5.  13,  14.  22 

v.  Dewey,     (II.  95.)     m.  288 

v.  Franklin,  (II.  493.)  IV.  148 

v.  Howard,  (I.  43.)     I.  46 

Otis   v.  Moulton,  (I.  55.)     I.  52 
v.  Parshley,  (I.  178.  185.)   I.  157. 

v  162 

v.  Smith,  (I.  49.  TL  628.  HI.  228.) 

1.49.  IV.  265.  VI.  175 
Ottawa  N.  R.  R.  Co.  v.  Murray, 

(I.  696.)  n.  197 
Outlaw  v.  Hurdle,  (III.  48.)  VI.  34 
Outon  v.  Rodes,  (H.  48.)  HI.  109 
Overington,  Ex  parte,  (II.  143.) 

III.  322 
Overton  v.  Overton,  (IH.  68.)  VI.  6t) 
©wen  v.  Bartholomew,             (II.  639.) 

IV.  265 

v.  Hyde,  (I.  122.)     I.  116 

v.  Norris,  (II.  316.)     IV.  18 

Owings  v.  Emery,         (I.  124.)     I.  118 
Oxford,  (Earl,)  v.  Churchill,  (III.  213.) 

VI.  165 

P. 


Packard  v.  Packard, 


(IU.  270.) 

VI.  211 

(H.  110,  111.) 

III.  299 

(II.  29.)     III.  87 

(I.  524.)     II.  49 

(HI.  294.) 

VI.  231 

Padelford  v.  Padelford,      (I.  107.  122.) 

I.  105.  116 


Packer  v.  Gibbins, 


v.  Welsted, 

Packer's  Appeal, 
Paddison  v.  Oldham, 


Page  v.  Foster, 
— —  v.  Page, 

v.  Pierce, 

v.  Robinson, 

Palmer  v.  Dougherty, 


(I.  589.)     II.  89 
(I.  211.)     I.  177 
(I.  583.)     II.  86 
(I.  573.  694.) 
II.  80.  196 
(II.  595.) 
IV.  245 
v.  Downer,  (II.  145.)    III.  822 
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Names  of  Cases. 


Pancoast  v..  Addison, 


Tol.  Page 

(H.  259.) 

IH.  451 

Paradine  v.  Jane,      (I.  496.    II.  747.) 

II.  27.    IV.  369 

Paris  v.  Hulett,  (I.  698.)     II.  198 

v.  Miller,  (HI.  269.  329.) 

VI.  211.  260 

Park  v.Bates,  (1.18.)     1.13 

Parker  v.  Biscoe,  (III.  119.  144.) 

VI.  97.  115 

v.Carter,  (1.163.)     1.147 

v.  Chambliss,    (I.  127.)     I.  120 

v.  Constable,    (I.  283.)     I.  246 

v.  Cutler  Mill  Dam  Co. 

(II.  11.)     HI.  71 

v.  Dunn,      (II.  763.)     IV.  378 

v.  Dustin,       (II.  336.)     IV.  29 

-I v.  Foote,      (II.  227.)     III.  425 

v.  Hill,  (H.  326.  335.) 

IV.  25.  29 

v.  Housefield,  (I.  631.)    II.  122 

v.  Marchant,  (III-  225.) 

VI.  174 

v.  Murphey,      (I.  198.)     I.  169 

v.  Nichols,  (II.  444.) 

II.  34.  IV.  106 

v.  Parker,         (I.  201.  204.  507. 

II  337.  356.     ni.  278.  420.) 

I.  171,  172.   V.40.   VI.  218. 

343 

v.  Parmele   (IL  775.)     IV.  388 

v.  Proprietors  of  Locks,  &c. 

(I.  55.  872.)     I.  52.     II.  402 

v.  Smith,      (II.  630.)     IV.  265 

v.  Wasley,  (IH.  229.)    VI.  176 

Parkhill  v.  Parkhill,  (III.  137.) 

VI.  109 
Parkhist  v.  Alexander,  (II.  856.) 

IV.  452 

Parkhurst  v.  Smith,    (I.  706.     II.  587.) 

n.  204.     IV.  242 

v.  Van  Cortland,      (I.  369.) 

I.  390 

Parkins  v.  Coxe,  (I.  122.)     I.  116 

.  Parkman  v.  Bowdoin,  (III.  304.) 

VI.  239 


Vol.  Pag* 
Parks  v.Hall,        (1.548,549.)     11.67 

v.  Hewlett,        (II.  331.)     IV.  27 

Parmenter  v.  Gibbs,  (II.  916.)  V.  53 
Parr  v.  Bankhart,    (11.174.)     III.  351, 

v.  Swindels,  (III.  322.)     VI.  254 

Parramore  v.  Taylor,  (III.  161.) 

VI.  128 
Parsons  v.  Boyd,  (1.829.)  11.364 
v.  Camp,      (II.  630.)     IV.  265 

v.  Copeland,        (I.  44.)     I.  46 

v.  Freeman,  (HI.  115.) 

VI.  94.  106 

v.  Miller,     (II.  732.)     IV.  354 

v.  Winslow,  (I.  485.    III.  156.) 

H.  20.  22.     VI.  124 
Parteriche  v.  Powlet,   (1.  140.)     I.  128 

v.  Mason,     (II.  10.)     III.  71 

Partridge  v.  Dorsey,  (I-  93.  97.) 

1.84.87 

Parvill  v.  McKinley,  (II.  345.)    IV.  33 

Pasteur  v.  Jones,  (I.  146.  263.) 

I.  133.  233 

Patterson  v.  Boston,  (IL  111.)  III.  299 

v.  Carneal,  '  (IL  434.) 

IV- 98 

v.  Gaines,  (II.  140.)   III.  320 

v.  Jenks,  (II.  909.  911.) 

V.  44.  46 

v.  Trabue,  (II.  911.)    V.  46 

Patton  v.  Hynes,  (II,  228.)  in.  425 
Paul  v.  Compton,  (III.' 209;)  VI.  162 
Pawlet  v.  Clark,  (I.  58.)     I.  53 

Paxon  v.  Paul,  (I.  593.)     n.  91 

Payne  v.  Harris,       (11.177.)     III.  351 

v.  Haine,  (I.  263.)     I.  233 

v.  Sayle,         (n.  682.)     IV.  305 

v.  Shedden,    (II.  235.)     HI.  428 

Peabody  v.  Tarbell,  (I.  372.)  I.  392 
Peacock  v.  Smart,  (II.  182.)  HL  351 
Pearce  v.  Cheslyn,    (H.  375.)    IV.  56 

v.  Jackson,  (II.  761.)     IV.  377 

v.  McClenaghan,  (II.  34.) 

III.  90 
Pearl  v.  McDowell,  (II.  314.)  IV.  18 
Pease  v.  Benson,        (I.  694.)     II.  19S 

V.  GilsOn,  (II.  418.)     IV.  89  • 


Names  of  Cases. 
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Peaslee  v.  Gee, 

Peck  v.  Smith, 

■ v.  Young, 

v.  Ward, 

Pedler  v.  Paige, 
Peel  v.  Catlam, 
Pegues  v.  Pegues, 
Peirce  v.  Balham 


Pemberton  v.  Hicks, 
Pendleton  v.  Dyett, 


Vo).  Page 

(II.  610.  629.  638.) 

IV.  255.  261.  266 

(II.  638.)     IV.  265 

(II.  143.)     III.  322 

(I.  873.)     II.  402 

(II.  342.)     IV.  31 

(IB.  220.)     VI.  169 

(I.  371.)     I.  391 

(I.  693.)     II.  196 


v.  Pendleton, 


■  v.  Vandevier, 
II.  457.)     I. 


(I.  188.)     I.  163 

(H.  106.) 

III.  296 

(III.  455.) 

VI.  367 

(I.  113. 

116.     IV.  116 

(I.  45.)     I.  46 


Penhallow  v.  Dwight, 
Penn  v.  Cox,  (II.  180.)     III.  351 

Penniman  v.  Hollis,  (I.  573.)  II.  80 
Pennock's  Estate,  (HI.  204.)  VI.  159 
Penny  v.  Little,         (II.  90.)     III.  285 

v.  Turner,  {III.  162.  185.) 

VI.  128.  144 
Penny  Pot  Landing  y.  Philadelphia, 

(II.  2-36.)  III.  428 
Penrhyn  v.  Hughes,  (I.  653.)  H.  149 
People,  .The,  v.  Brown,  (I.  505.) 

II.  32 

-. v.  Carrique,   (II.  53.)     III.  115 

v.  Conklin,  (II.  199.)     HI.  401 

v.  Davison,        (I.  122.)     I.  116 

v.  Gaine,        (11.427.)     IV.  94 

v.  Gillis,  (H.  375.)     IV.  56 

v.  Haskins,     (II.  75.)     HI.  274 

v.  Irvin,       (II.  141.)     HI.  320 

v.  Manning,       (I.  497.)     II.  27 

v.  Schermerhorn,         (II.  628.) 

IV.  265 

v.  The  Sheriff  of  Broome, 

(II.  380.)     IV.  59 


v.  White, 


Peppard  v. -Deal, 


(II.  25.  69.) 

HI.  85.  264 

(III.  269.  271.) 

VI.  24.  212 


Pequawkett  Bridge  v.  Mathes, 

(H.  331.)    IV.  27 


Vol.  Page 
Percy,  in  re,  (III.  57.)     VI.  51 

v.  Millaudon,    (I.  846.)     II.  377 

Perine  v.  Dunn,  (I.  630,  631.)    II.  122 
Perit  v.  Wallis,  (H.  427.)     IV.  94 

Perkins  v.  Dibble,         (I.  594.)     II.  91 

v.  Little,  (I.  216.)    I.  181 

v.  Webster,  (II.  629.)    IV.  265 

Perley  v.  Chandler,     (II.  25.)     HI.  85 

v.  Langley,    (H.  223.)     HI.  422 

(II.  29.  639.) 
IH.  87.  IV.  265 
(II.  683.)  IV.  305 
(II.  378.)  IV.  58 
(I.  131.)  I.  121 
(H.  86.  120.) 
III.  283.  306 

v.  Briggs,   (HI.  296.)  VI.  233 

—  v.  Fitzhowe,  (II.  16.)  III.  76 
(II.  245.)  III.  437 
(II.  177.     III.  163. 


Pernam  v.  Weed, 

Perrin  v.  Blake, 
Perring  v.  Brooke, 
Perrot  v.  Perrot, 
Perry  v.  Aldrich, 


,  Jackson, 
.  Logan, 
462.) 


HI.  351. 


v.  Wilson, 

Perry's  Appeal, 
Peter  v.  Beverley, 


VI.  343. 

128.  3  72 

(H  887.)     V.  12 

(1.693.)     11.196 

(11.492.   III.  446.) 

IV.  148.     VI.  361 

Peterkin  v.  Inloes,  (H.  219.)     ni.  419 

Peters  v.  Field,  (II.  328.)     IV.  26 

v.  Grubb,      (II.  628.)     IV.  265 

Peterson  v.  Clark,  (I.  548,  549.)   II.  67 

v.  Webb,  (.III.  226.)    VI.  174 

Pettengill  v.  Evans,      (I.  572.)     II.  80 


Pettes  v.  Bingham, 


(HI.  14.  18.) 
VI.  14 
(I.. 216.)     I.  181 
(I.  46.)     I.  47 


Pettijohn  v.  Beasley, 
Pettman  v.  Bridger, 
Phelps  v.  Blount,     (II.  763.)     IV.  378 

v.  Hartwell,     (III.  19.)     VI.  14 

v.  Long,  (I.  284.)     I.  246 

Philbrook  v.  Delano,  (1.369.375.) 

I.  390.  394 

Phillip's  Academy  v.  King,         (I.  61.) 

I.  54 
Phillips  v.  Barlow,        (I.  139.)     I.  128 

v.  Brydges,  (III.  357.) 

VI.  284 


772 


Names  of  Cases. 


Phillips  v.  Covert, 
v.  Eastwood, 


v.  Green, 
v.  Hartley, 
v.  Monges, 
v.  Phillips, 
v.  Rogers, 
•  v.  Smith, 


v.  Stevens, 

110.)     I 

v.  Vaughan, 

Phoenix  v.  Clark, 
Pickering  v.  Pickering, 


Vol.  Page 

(I.  280.  283.) 

I.  245,  246 

(IH.  169.) 

IV.  133 

(n.  311.)     IV.  14 

(II.  377.)     IV.  58 

(I.  285.)     I.  246 

(I.-187.)     I.  163 

(I.  67.)     I.  59 

(I.  17.  123.) 

I.  13.  117 

(I.  146.  263.     II. 

133.  233.     IH.  299 

(I.  685.)     II.  188 

(I.  574.)     U.  81 

(1.886.  ni. 


441.) 
v.  Stapler, 

v.  Vowles, 


Pickett  v.  Peay, 
Pickins  v.  Reed, 
Pickle  v.  McKissiuk, 


II.  413.    VI.  359 

(U.  628.  642.) 

IV.  267 

(I.  378.)     I.  396 

(I.  216.)     I.  181 

(I.  45.)     I.  46 

(II.  ,948.) 

IV.  363 

(III.  14.)     VI.  13 

(n.  343.)     IV  32 

(I.  110.)     I.  106 

(II.  343.)     IV.  31 

IV.  265 


Pincombe-  v.  Rudge, 


Picquet  v.  Swan, 
Pidge  v.  Tyler, 
Pidgely  v.  Rawley, 
Pierce  v.  Brown, 

v.  Faunce,    (II.  640.) 

v.  Goddard,  (I.  43.)     I.  46 

v.  Kimball,        (II.  875.)     V.  2 

v.  Patridge,  (n.  822.)   IV.  425 

y.  Rowe,         (1.657.)     11.152 

—  v.  Selleck,       (II.  30.)     III.  87 

Pierpont  v.  Graham,  (n.  379.)  IV.  59 
Pierre  v.  Fernald,  (H  227.)  III.  425 
Pierson  v.  Garnet,  (III.  208.)     VI.  162 

v.  Turner,  (I.  54.)     I.  52 

Pigot's  Case,.  (II.  423.)     IV.  92 

Pike  v.  Collins,  (I.  688.)     II.  195 

v.  Dyke,  (II.  639.)     IV.  265 

v.  Monroe,       (II.  631.)     IV.  265 


Pile  v.  Benham, 
Piles  v.  Bouldin, 


.Pinckney  v.  Hagadorn, 


(H.  739.) 
(II.  586.) 


IV  366 

IV  241 

(II.  346.) 

IV.  33 


Vol.  Page 

(II.  746.) 

IV.  369 

Pinhorn  v.  Souster,  (I.  280.)  I.  245 
Pippin  v.  Ellison,  (HI.  228.)  VI.  176 
Pinkham  v.  Gear,  (I.  200.)  I.  170 
Pitcher  v.  Livingston,  (I- 17.)  1.13 
Pitman  v.  Stevens,  (III.  230.  278.) 

VI.  176.  218 
Pitt  v.  Pitt,  (I.  650.)     II.  146 

Pitts  v.  Hendrix,  (I.  45.)     I.  46 

v.  Tilden,  (II.  427.)     IV.  94 

Plaine  v.  Chambers,  (II.  628.) 

IV.  265 
Planters'  and  Merch.  Bank  v. 

Andrews,  (I.  304.)     I.  340 

Player  v.  Nicholls  (I.  366.)  I.  388 
Playford  v.  Hoare,  (III.  387.)  VI.  312 
Playne  v.  Scriven,  (III.  145.)  VI.  116 
Pledger  v.  Ellerbe,  (1.189.)  1.163 
Plenty  v.  West,  (III.  83,  84.) 

VI.  73,  74 
Plumb  v.  Fluitf,  (I.  672.)     II.  163 

Plumer  v.  Robertson,  (11.  857.) 

IV.  452 
Plunket  v.  Holmes,  (I.  166.)  I.  149 
Plymouth  v.  Painter,  (II.  37,)  III.  92 
Pocock  v.  Bp.  of  Lincoln,      (HI.  332.) 

VI.  262 
Podger's  Case,  (I.  50.)     I.  50 

Poignard  v.  Smith,  (I.  56.)     I.  52 


Poindexter  v.  McCannon, 


Polk  v.  Faris, 
Pollard  v.  Cocke, 


•  v.  Hagan, 
■  v.  Shaaffer, 

II.  110.) 


Pollock  v.  Glassell, 


v.  Kittrell, 

Pomfret  v,  Ricroft, 

Pomroy  v.  Gold, 
v.  Rice, 


(II.  683.) 

(I.  519. 

II.  42. 

(II.  58.) 


(I.  562.) 

II.  74 

IV.  305 

II.  857.) 
IV.  452 

III.  262 
(I.  263.  496. 

I.  233.     II.  27. 

III.  299 

(IH  53,  54.) 

VL49 

(I.  276.)     I.  241 

(H.  29.  748.) 

HI.  87.  IV.  369 

(I.  468.)     II.  3 

(I.  661.)     H.  156 


Names  of  Cases. 
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Vol.  Page 
Pond  v.  Clarke,  (I.  661.)     II.  156 

Pool  v.  Hathaway,  (III.  596.)   VI.  498 
Poole  v.  Bentley,       (U.  378.)     IV.  58 

v.  Bott,  (III.  175.)     VI.  134 

v.  Poole,        (III.  362.)     VI.  289 

Poor  v.  Horton,  (1.57.)     1.52 

v.  Robinson,      (II.  404.)     IV.  78 

Pope  v.  Biggs,  (I.  578.)     II.  84 

v.  Garland,  (I.  39.)     I.  46 

v.  Henry,  (I.  54.     II.  857.) 

I.  52.     IV.  452 
Popham  v.  Bampfield,       (I.  501,  502.) 

II.  30 
Porter  v.  Bleiler,     (H.  120.)     III.  306 

v.  Cole,  (II.  335,  336.  856.) 

IV.  29.  452 

v.  Constable,       (I.  282.)     I.  246 

v.  Griswold,       (II.  911.)     V.  46 

v.  Hill,     (I.  873.  882.     II.  762.) 

11.410.     IV.  377 

v.  Ingram,      (II.  599.)    IV.  247 

v.  Noyes,  (H.  766.  775.) 

IV.  379,  380.  388 

T.  Perkins,     (II.  404.  409.  762.) 

IV.  78.  82.  371 

v.  Pillsbury,      (I.  698.)     II.  198 

v.  Porter,       (H.  140.)   III.  319 

v.  Robinson,  (H.  323.) 

IV.  24 

v.  Turner,  (II.  536.  541.) 

IV.  195.  200 

v.  Wheeler,         (I.  199.)  I.  169 

Portland  Bank  v.  Fox,  (I.  692.) 

II.  196 
Portsmouth  Livery   Co.   v.   Watson, 

(II.  875.)    V.  2 
Postmaster-General  v.  Early,  (II.  425.) 

IV.  92 

v.  Robbing,  (I.  70.) 

I.  61 
Pott  v.  Lesher,  (II.  95.)     HI.  288 

v.  Todhunter,     (H.  322.)    IV.  23 

Potter  v.  Everitt,  (I.  197.)     I.  168 

. v.  Gardner,      (I.  440.)     I  455 

V.Rowland,    (1.691.)     H.  196 

v.  Webb,       (II.  427.)     IV.  94 

65* 


Vol.  Pag» 

Potter  v.  Wheeler,     (I.  185. 199.  880.) 

1.162.    11.409 

Pottow  v.  Fricker,   (JR.  272.)   VI.  213 

Powell,  in  re,  (IH.  51.)     VI.  48 

v.  Clark,       (H.  629.)   IV.  265 

v.  Monson,        (I.  42.  190.  201, 

202.  2l6.     II.  620.)     I.  46.  164. 

171.177.     IV.  261 

Powers  v.  Russell,     (JR.  16.)     VI.  14 

Powis   v.  Blagrave,      (I.  133.)     I.  121 

v.  Corbet,         (I.  613.)     II.  106 

Powley  v.  Walker,         (I.  266.)   I.  234* 
Powseley  v.  Blackman,  (I.  571.)  II.  80 
Powys  v.  Mansfield,  (HI.  144.) 

VI.  115 
Prankard  v.  Prankard,  (I.  381.)  I.  399 
Pratt  v.  Ayerk  (I.  372.)       I.  392 

v.  Brent,  (I.  161.)     I.  121 

v.  Felton,  (I.  216.)     I.  181 

v.  Flamer,  (III.  21.  295.) 

VI.  15.  232 

v.  Leadbeatter,        (HI.  175.  263. 

322.  325.)     VI.  134.  207. 
254.  256 

v.  Thornton,        (I.  447.)     I.  458 

Pray  v.  Pierce,     (I.  354.     II.  404.  449. 

587.)     I.  381.     IV.  78.  110.  24? 

v.  Waterston,     (III.  42.)     VI.  31 

Prebble  v.  Boghurst,  (III.  190.) 

VI.  148 
Prentice  v.  Elliott,  (II.  108.)  HI.  297 
Prentiss'  Case,  (I.  882.)     II.  410 

Presbrey  v.  Williams,       .       (H.  379.) 

IV.  59 
Prescott  v.  Carr,      (II.  171.)     III.  351 

v.  De  Forest,  (II.  79.) 

IH.  278 

v.  Elm,  (I.  283.)     I.  246 

v.  Freeman,         (II.  761.  766.) 

IV.  377.  379 

v.  Nevers,  (I.  54.  57.  872.) 

I.  52.     H.  402 

v.  Trueman,  (II.  761.  763; 

v  766.)     IV.  378.  380 

President,  &c.  v.  Norwood,      (III.  1 74. 

197.)     VI.  134.  153 
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Names  of  Cases. 


Vol.  Page 
Presley  v.  Davis,  (II.  267.)  III.  459 
Preston  v.  Bowmar,  (II.  640.)  IV.  265 
Prevost  v.  Clarke,  (III.  209.)    VI.  162 


v.  Gratz, 

Prewett  v.  Dobbs, 
Price  v.  Copner, 
v.  Dyer, 

v.  Limehouse, 

v.  Perrie, 

v.  Pickett, 


(I.  447.)  I.  458 
(I.  555.)  n.  69 
(I.  626.)  II.  117 
(II.  38S.)  IV.  60 
(H.  88.)  III.  285 
(I.  558.)  D.  70 
(I.  109.  265.) 
I.  106.  233 

■ v.  Price,        (I.  41.)  I  46 

Pricket  v.  Parker,    (H.  180.)    m.  351 

v.  Hitter,  (I.  283.  286.) 

I.  246,  247 

Pride  v.  Lunt,  (II.  630.)     IV.  265 

Pries  v.  Rice,    (II.  441.  856.)    IV.  452 

Priest  v.  CuTnmings,    (I.  60.  181.  210.) 

1.53.  159.  177 

v.  Rice,  (I.  688.     n.  441.) 

II.  194.    IV.  103 
Prince  v.  Bartlett,  *(I.  69,  70.)     I.  61 

v.  Bearden,        (I.  562.)     H.  74 

Prindle  v.  Anderson,    (I.  282.)     I.  246 

Pringle  v.  McPherson,        (HI.  83.  92.) 

VI.  73.  80 

Pritchard  v.  Brown,  (I.  372.  399.) 

I.  392.  413 

v.  Powell,    (II.  227.)    111.  425 

Proctor  v.  Hodgson,     (II.  30.)     III.  87 

v.  Pool,        (TI.  591.)     IV.  244 

Proprietors  of  Church  in  Brattle  Square 

v.  Grant,     (III.  459.  462. 

VI.  370.  372 

Proprietors,  &c.  v.  Lowell,  (I.  49.) 

I.  49 
Proprietors  of  the  Sturbridge  Canal 

v.  Wheely,  (II.  912.)     V.  53 

Providence  Bank  v.  Billings,   (II.  595.) 

IV.  245 

■ v.  Billings  &  Pitt- 

mann,    (II.  914.)     V.  53 
Providence  Gas  Co.  v.  Thurber,  (1. 44.) 

I.  46 
Provost  v.  Calder,  (H.  649.)  IV.  271 
Pruen  v.  Osborne,    (III.  219.)  VI.  169 


Vol.  Pago 

Pue  v.  Pue,  (II.  233.)     IDT.  428 

Pugh  v.  D.  of  Leeds,  (II.  379.)  IV.  5.9 

v.  Goodtitle,  (HI.  169.)    VI.  133 

v.  Holt,  '    (I.  548.)     II.  67 

Pulliam  v.  Osborne,      (I.  543.)     II.  63 
Pulling  v.  People  (The)  (II.  381.) 

IV.  59 
Punderson  v.  Brown,  (I.  572.)  H.  80 
Purcell  v.  Wilson,       (I.  860.)     II.  392 


Purdy  v.  Purdy, 

Purefroy  v.  Rogers, 
457.) 
Purrington  v.  Pierce, 


(I.  372.  830.) 

I.  392.     n.  364 

(I.  755.    III.  452. 

II.  250.     VI.  366 

(I.  201.) 

I.  171.  550 

Pusey  v.  Clemson,        (I.  443.)     I.  456 

Putnam  Free  School  v.  Fisher,  (I.  57.) 

I.  52 
Putney  v.  Dresser,  (I.  830.)  H.  364 
Pyle  v.  Maulding,     (H.  380.)     IV.  59 


Q. 


Quarles  v.  Quarles,  (II.  409.  455. 

618.)     IV.  82.  115.  261 

Quarrell  v.  Beckford,    (I.  587.)    II.  89 

Queen's  College  v.  Sutton,    (III.  213.) 

VI.  165 
Quinn  v.  Brittain,  (I.  589.)  II.  89 
Quint  v.  Little,  (I.  626.)     H.  117 


R. 


Rabb  v.  Griffin,  (I.  164.)     I.  147 

Race  v.  Ward,  (II.  223.)  III.  422 
Rackham  v.  Liddall,  (IH.  261.)  VI.  204 
Rackley  v.  Sprague,  (II.  642.)  IV.  267 
Raffety  v.  King,  (I.  621.)  H.  113 

Ragland  v.  The  Justices,  (I.  570.) 

H.  79 
Raiford  v.  Raiford,  (I.  443.)  I.  456 
Railroad  v.  Boyer,  (I.  103.)  I.  102 
Railroad  Company  v.  Kidd,      (I.  134.) 

I.  122 


Names  of  Cases. 
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Vol.  Page 

Rakestraw  v.  Brewer,   (I.  378.)   I.  396 
Ramsdell  v.  Ramsdell,  (III.  289.) 

VI.  227 
Randall  v.  Cleveland,  (I.  822.)  II.  337 

v.  Phillips,  (I.  830.  839.) 

II.  364.  373 
Randel  v.  Ches.  Canal  Co.      (II.  740.) 

IV.  367 
Randell  v.  Mallett,  (1.664.)  11.157 
Rankin  v.  Rankin,  (III.  12.)  VI.  13 
Rasor  v.  Quails,  (I.  109.)     I.  106 

Rathbone  v.  Dyckman,    (III.  174.  179. 
210.  237.)     VI.  135.  138.  163.  182 
Ratbun  v.  Ratbun,        (I.  369.)     I.  390 
Ravald  v.  Russell,       (I.  621.)     II.  113 
.Rawlins  v.  Burgis,   (III.  126.)  VI.  103 

,  in  re,  (III.  56.)     VI.  51 

Rawson  v.  Clark,    (III.  179.)    VI.  138 

v.  Eieke,       (II.  377.)     IV.  58 

Ray  v.  Hill,  (HI.  57.)     VI.  50 

v.  Walton,  (III.  71.  95.) 

VI.  62.  82 
Raybold  v.  Raybold,  (I.  372.)  I.  392 
Rayburn  v.  Dean,  (II.  427.)  IV.  94 
Raymond  v.  Raymond,  (1.  693. 

II.  761.  763.)     II.  196. 
IV.  377,  378 
Rayner  v.  Castler,      (I.  625.)     II.  113 
Read  v.  Backhouse,  (III.  174.) 

VI.  135 

v.  Robinson,        (II.  305.)     IV.  9 

Reade  v.  Livingston,  (II.  824.)  IV.  427 
Rector  v.  Waugh,       (I.  852.)     II.  383 


Redding  v.  Hall, 

Redfern  v.  Smith, 
Redpath  v.  Rich, 


(I.  146.  263.) 
I.  133.  233 
(I.  132.)     I.  121 
(I.  60.)     I.  54 
Red  wine  v.  Brown,    (II.  648.)  IV.  267 


Reece  v.  Steel, 


Reed  v.  Batchelder, 

v.  Davis, 

v.  Dickerman, 

v.  Landale, 

v.  Locks  &  Canals, 

II.  588.)     I.  53. 


(HI.  349.  351.) 
VI.  279 
(11.311.)    IV.  14 
(I.  572.) 
(I.  216.) 
(I.  555.) 


11.80 
I.  181 
11.69 
(I.  58. 
IV.  242 


Tol.  Page 

Reed  v.  Reed,  (I.  591.    III.  229.) 

II.  89.     VI.  176 

v.  Ward,         (II.  118.)     III.  304 

Reeder  v.  Spearman,  (HI.  328.) 

VI.  259 


Rees  v.  Lloyd, 

v.  Williams, 

Reese  v.  Waters, 
Reeve  v.  Hicks, 


Reeves  v.  Dougherty, 


(II.  365.)  IV.  48 

(II.  342.)  IV.  31 

(I.  160.)  I.  144 

(I.  621.)  II.  113 


v.  Johnson, 
v.  Rymer, 


(II.  267.) 

III.  459 
(I.  54,2.)     H.  63 

(III.  213.  220.) 
VI.  165.  169 
Reformed  Dutch  Church  v.  Veeder, 

(I.  322.)     I.  354 
Regina  v.  Chawton,    (11.381.)   IV.  59 

v.  Edwards,    (II.  381.)    IV.  59 

v.  Halsam,  (I.  44.  266.) 

I.  46.  234 
Reichart  v.  Castator,  (H.  833.) 

IV.  435 
Reid  v.  Borlond,          (II.  92.)     VI.  80 

v.  Faunce,       (II.  629.)     IV.  265 

v.  Fitch,  (I.  372.     H.  136.) 

I.  392.     III.  318 
Reifsnyder  v.  Hunter,  (HI,  270.) 

VI.  211 
Reimer  v.  Stuber,  (n.  229.  260.) 

m.  426.  451 
Remmington  v.  Cady,  (I.  852.)  H.  382 
Ren  v.  Bulkeley,  (11.578.)  IV.  235 
Rene  v.  Davis,  (III.  173.)  VI.  134 
Renfroe  v.  Taylor,  (11.179.)  III.  351 
Renshaw  v.  Bean,  (H.  232.)  III.  428 
Revere  v.  Leonard,  (n.  586.  637.) 

IV.  242.  256 
Rew  v.  Lucraft,  (I.  708.)     n.  206 

Rex  v.  Abbott  of  Reading,      (H.  916.) 

V.  53 

v.  Adderley,  (II.  379,  380.) 

IV.  59 

v.  Allen,  (I.  665.)     II.  150 

v.  Bp.  of  Chester,  (II.  921.) 

V.  58.  61 
v.  Baggs,  (H.  875.)    V.  2 
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Names  of  Cases* 


Vol.  Page 
Rex  v.  Mayor,  &c.  London,   (II.  590.) 

IV.  245 

v.  North  weald  Bassett,     (I.  197.) 

I.  168 

v.  Poor  Com.  St.  Panoras, 

(H.  591.)     IV.  244 

—— ,  v.  Wharton,     (II.  634.)     IV.  265 

Reynolds  v.  Reynolds,       (III.  57.  59.) 

VI.  51.  53 

-™= v.  Shirley,  (III.  153.) 

VI.  122 


- y.  Starks, 

Rhodes  v.  Vinson, 
Ricard  v.  Williams, 


Rice  v.  Adams, 

v.  Bixler, 

v.  Osgood, 


(HI.  23.)    VI.  16 
(in.  83.)     VI.  37 
(I.  54.  873.) 
I.  52.     II.  402 
(I.  44.)     I.  46 
(II.  323.)     IV.  24 
(I.  58.  813.) 
I.  53.     II.  330 

v.Parkman,  (11.877.)     V.  4 

v.  Rice,         (I.  548,  549.)     II.  67 

v.  Shute,  (II.  844.)     IV.  444 

v.  White,         (II.  136.)     III.  318 

Rich  v-  Johnson,  (I.  18.)     I.  13 

Richards  v.  Ayres,        (I.  272.)     I.  239 

— . v.  Folsom,  (I.  50.)     I.  50 

v.  The  Queen's  Proctor, 

(IH.  84.)     VI.  74 
Richardson  v.  Barry,    (HI.  92.)  VI.  80 

v.  Hobart,  (II.  909.)  V.  45 

■  v.  Jones,    (I.  447.)    I.  458 

v.Mellish,  (11.48.) 

III.  109 

v.  NoyeSj  (III.  455.) 

VI.  367 

v.  Nixon,  (II.  73.) 

III.  273 

v.  Richardson,      (III.  143. 

213.)     VI.  115.  165 

v.Watson,  (IH.  169,  170.) 

VI.  133 

v.  Wheatland,         (I.  708. 

III.  347.  349.)     II.  206. 
VI.  276,  277 

v.  Yorke,         (I.  107.  134. 

821.)     I.  105.  122.     II.  337 


Vol.  Page 
Richfourg  v.  Bartley,  (II.  92.)  Ill,  286 
Richmond  v.  Aiken,  (I.  552.  621.) 

II.  68.  113 
Ricker  v.  Ham,  (I.  238.    II.  822.) 

I.  205.    IV.  426 
Rickets'  Trust,  in  re,  (III.  212.) 

VI.  165 
Riddick  v.  Cahoon,  (I.  702.)  II.  203 
Riddle  v.  Bowman,       (I.  590.)    II.  89 

,  Estate  of,     (II.  184.),    III.  351 

Rider  v.  Wager,    .  (III.  113.)     VI.  94 
Ridge-v.Tyler,  (11.343.)     IV.  31 

Ridgely  v.  McLaughlin,   (I.  101.)  1.91 
Ridgeley  v.  Crandall,  (II.  311.)  IV.  14 

v.  Johnson,    (I.  441.)    I.  455 

Ridgeway  v.  Murtkittrick,     (III.  175.) 

VI.  135 
Rigby  v.  Great  Western  Railway, 

(H.  744.)     IV.  368 

Right  v.Compton,  (III.  175.  289.  412.) 

VI.  135.  227.  336. 

(I.  283.)     I.  246 

(III.  220.)     VI.  169 

(I.  282,  283.)     I.  246 

(in.  59.)     VL53 


v.  Beard, 

v.  Crever, 

— ; —  v.  Darby, 

v.  Price, 

v.  Thomas, 

Rigler  v.  Cloud, 
Riker  v.  Darke, 
Riley  v.  Griffin, 
v.  Jameson, 


(11.477.)  IV.  136 
(I.  155.)  I.  141 
(I.888.>  11.413 
(IL  639.),  IV.  266 
(I.  57.)  I.  52 
Rinehart  v.  Olwine,  (I.  266*)  I.  234 
Ringgold  v.  Ringgold,  (L  443.)  I.  456 
Rinnehart  v.  Olwine,  (I.  266.)  I.  234 
Ripka  v.  Sergeant,  (1.821.)  11.337 
Ripley  v.  Berry,  (II.  639.)  IV.  265 
—   -  v.  Paige,       (II.  630.>    IV.  265 


v.  Waterworth, 


—  v.  Wightman, 

Ritger  v.  Parker, 

Rising  v.  Stannard, 

Rivers  v.  Thayer, 
Rives  v.  Guthrie, 


(I.  880.) 

II.  409 

(II.  111.) 

III.  299 

(IL  34.  232.) 

IV.  90.  428 

(I.  280.  285.  873.) 

I.  245,  246 

(II.  836.)     IV.  436 

(H.  380.)     IV.  59 


Names  of  Cases. 
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Vol.  Page 
Rivis  v.  Watson,  (II.  115.)  III.  302 
Eobbins  v.  McMillan,  (II.  625.) 

IV.  2G4 
Robert,  Ex  parte,  (II.  450.)  I.  460 
Roberts  v.  Barker,        (I.  266.)     I.  234 

v.  Kozon,  (I.  568.)     II.  79 

v.  Dauphin  Dep.  Bank,  (I.  44.) 

1.46 

v.  Elliot,         (III.  42.)     VI.  31 

v.  Jackson,  (I.  64.  269.  in.  566.) 

I.  56.  236.   VI  469. 

— ; v.  Roberts,  (III.  441.)     VI.  359 

— • v.  Trawick,  (III.  161.)  VI.  128 

v.  Webb,        (II.  334.)     IV.  28 

v.  Welch,       (I.  621.)     II.  113. 

v.  Whiting,  (III.  443.)     VI.  360 

Robertson  v.  Barber,  (III.  42.)     VI.  31 

v.  Campbell,       (I.  562.  585.) 

II.  74.  88 

v.  Demoss,     (I.  518.)     II.  42 

v.  Robertson,  (I.  468.)     II.  3 

v.  Stevens,    (I.  157.)    I.  142 

Robins  v.  Bellas,        (II.  339.)     IV.  30 

v.  Love,  (II.  322.)     IV.  23 

Robinson  v.  Adams,  (III.  455.)  VI.  367 

v.  Allen,  (III.  170.)    VI.  133 

v.  Barefield,  (II.  316.)  IV.  18 

v.  Bland,   (II.  844.)   IV.  444 

v.  Cropsey,      (I.  562.)  II.  74 

v.  Douglas,        (I.  54.)     I.  52 

v.  Fife,         (I.  620  )     II.  113 

v.  Gee,     (II.  808.)     IV.  418 

v.  Gould,  (II.  795.)     IV.  407 

v.  Hook,    (II.  267.)     III.  459 

v.  Hutchinson,        (III.  161  ) 

VI.  128. 
v.  Litton,  (I.  131.  140.) 

I.  121.  128 
v.  Miller,  (I.  128.  193.) 

I.  120.  164 

v.  Reynolds,  (II.  319.) 

IV.  20 

_  v.  Ridley,       (I.  588.)     II.  89 

v.  Robinson,      (H.  323.  801.) 

IV.  23.  411 
v.  Smith,  (III.  209.)    VI.  162 


Vol.  Pago 

Robinson  v.  Waddelon,  (III.  79.) 

VI.  138 

Robison  v.  Codman,     (I.  164.  190.  433- 

823.)     I.  147.  164.  449 

v.  Swett,        (I.  50.  54.  II.  258.) 

I.  50.  52.  III.  451 
Rockford  v.  Hackman,  (1.471.)  II.  5 
Rockhill  v.  Hanna,        (1.519.)     n.  42 


Rockwell  v.  Bradley, 


(I.  570;  574.) 

II.  80,  81. 

(1.518.)     11.42 

(II.  602.) 

IV.  248 

(ni.  353.)     VI.  281 

(in.  433.)     VI.  354 

(I.  401.)     I.  415 

(m.  277.)      VI.  217 

(II.  364.)     IV.  49 


Rodgers  v.  M'Cluer, 
Roe  v.  Abp.  of  York, 

v.  Bedford, 

v.  Down, 

v.  Lowe, 

v.  Pattison, 

v.  Rashleigh, 

v.  Tranmar,     (II.  602.)     IV.  248 

v.  Vernon,     (III.  306.)     VI.  241 

v.  Wilkinson,        (I.  282.)     I.  246 

v.  Wright,'      (ni.  275.)     VI.  215 

Roebuck  v.  Dupuy,  (II.  749.)    IV.  370 
Rogers  v.  Diamond,    (III.  54.)     VI.  49 

v.  Gibson,  (I.  358.)     I.  384 

v.  Grazebrook,  (I.  570.)     II.  80 

v.  Hillhouse,  (II.  324.)     IV.  24 

v.  Jones,       (I.  25.  58.  II.  856.) 

I.  18.  III.  262.  IV.  452 

v.  Joyce,  (I.  54.)     I.  52 

v.Moore,  (1.113.)     1.109 

v.  Page,  '     (II.  227.)     in.  425 

v.  Penniston,  (I.  869.)     II.  400 

v.  Rogers,        (I.  133:)     I.  121. 

v.  Ross,       (III.  518.)     VI.  424 

v.  Wiley,      (II.  857.)     IV.  452 

Rogers's  (James  M.)  Case,      (II.  875.) 

V.  2 

(Charles)  Case,  (II.  875.)  V.  2 

Romilly  v.  James,  (III.  298.  458.) 

VI.  234.  369 
Roney  v.  Stiltz,  (III.  447.)  VI.  361 
Rood  v.  Johnson,  (II.  630.  649.) 

IV-  265.  271 

v.  N.  Y.  &  E.  R.  R.  Co.,    (II.  626.) 

IV.  265 
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Names  of  Cases- 


Rooks  v.  Moore, 
Roosevelt  v.  Mark, 


Root  v.  Bancroft, 

— . —  v.  Slow, 

Roper  v.  Constable, 
v.  Radeliffe, 

Ropps  v.  Barker, 
Roseboom  v.  Mosher, 


Vol.  Page 
(II.  383.)     IV.  60 
(III.  435.  439.) 
VI.  355.  358 
v.  Thurman,  (III.  349.) 

VI.  277 
(I.  830.)     II.  364 
(I.  830.873.) 
H.  364.  402 
(III.  92.)    VI.  80 
(II.  92.  115.) 
VI.  80.  94 
(I.  43.)     I.  46. 
(in.  447.) 
VI.  361 

v.  Van  Vechten,        (I.  104.) 

I.  103 
Rosevelt  v.  Stackhouse,  (I.  594.)  II.  91 
Ross  v.  Ewer,  (III.  14.)     VI.  13 

v.  Gould,  (I.  54.)'   I.  52 

v.  Norvell,  (I.  621.)     II.  113 

v.  Ross,  (III.  42.)     VI.  31 

v.  Swearingen,     (I.  264.)     I.  233 

v.  Tremain,  (I.  493.)     II.  25 

Rosser  v.  Franklin,    (III.  59.)     VI.  52 
Rosseter  v.  Simmons,  (III.  228.) 

VI.  175 
Rowe  v.  The  Granite  Bridge  Co., 

(II.  59.)     HI.  262 

v.  Grenfel,  (I.  40.)     I.  46 

—  v.  Wood,  (I.  588.)     II.  89 

Rowletts  v.  Daniel,  (II.  444.)     IV.  107 

Rowley  v.  Eyton,    (III.  146.)    VI.  116 

Rowse's  Case,         (III.  176.)     VI.  136 

Roy  v.  Garnett,  (I.  322.  II.  683 

HI.  349.  387.)     I.  354.  IV.  305. 

VI.  277.  312 

(I.  441.)     J.  455 

(I.  614.  II.  426.) 

II.  106.  IV.  93 

Royle  v.  Hamilton,  (HI.  213.)  VI.  165 

Rubeek  v.  Gardiner,  (II.  218.)  III.  419 

Ruff  v.  Rutherford,  (HI.  220.)   VI.  169 

Ruffey  v.  Henderson,  (I.  266.)     I.  234 

Ruggles  v.  Lawson,    (II.  336.)     IV.  29 

Rundle  v.  Delaware,  &c.  Canal  Co. 

(II.  69.)     IH.  264 


Royall  v.  McKenzie, 
Royce  v.  Burrell, 


Vol.  Page 
Rung  v.  Shoneberger,  (I.  54.)  I.  52 
Runyan  v.  Coster,  (I.  61.)     I.  54 

v.  Mersereau,    (I.  572.)  II.  80 

Rupert  v.  Mark,       (H.  858.-)     IV.  452 


Ruskin  v.  Shields, 

Russell  v.  Austin, 

v.  Blake, 

v.  Coffin, 


-  v.  Elden,    (III.  270.) 

-  v.  Fabyan,  (II.  105.) 

-  v.  Falls,  (III.  59.) 

-  v.  Gulwell,  (II.  748.) 
v.  Hoar, 


v.  Houston, 

v.  Jackson, 

v.  Ledsam, 

v.  Lewis, 

v.  Lode, 

v.  Pistor, 

v.  Richards, 

v.  Russell, 

v.  Smithers, 

v.  Southard, 

v.  Temple, 

Russell's  Trust, 

Rust  v.  Boston  Mill  Corporation, 

(II.  631.)     IV.  265 
Rutherford  v.  Rutherford,        (III.  54.) 

VI.  49 

Rutledge  v.  Smith,  (I.  369.  437.) 

I.  390.  452 

v.Walton,        (1.45.)     1.46 

Ryall  v.  Rolle,  (1.671.)     11.163 

v.  Ryall,  (I.  369.)     I.  390 

Ryan  v.  Marsh,  (II.  95.)     III.  288 
v.  Shilcock,       (II.  89.)     III.  285 


(II.  335.  857.) 

IV.  29.  452 

(1.186.)     1.163 

(I.  589.)    II.  89 

(II.  404.)     IV.  78 

VI.  211 

III.  296 
VI.  53 

IV.  369 
(II.  162.  185.) 

III.  340.  378 
(1.519.)     11.42 
(II.  29.) 
(II.  380.) 
(I.  399.) 
(I.  370.) 
(I.  647.) 
(I.  43.) 
(I.  554.) 
(I.  588.) 
(I.  555.) 
(I.  41.) 
(I.  450.) 


HI.  87 
IV.  59 
I.  413 
I.  391 
II.  143 

1.46 
11.69 
11.89 
n.  69 

1.46 
1.460 


Ryley,  in  re, 
Rymes  v.  Clarkson, 


(I.  449.) 
(III.  49.) 


I.  460 
VI.  47 


s. 


Saberton  v.  Skeels,  (III.  220.)  VI.  169 
Sacket  v.  Johnson,  (IL  620.)     IV.  261 


Natnes  of  Cases. 
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Vol.  Page 

Sacket  v.  Wheaton,  (I.  38.)     I.  45 

Sackett  v.  Sackett,-  (I.  128.)  I.  120 
Sadler's  Case,  (11.218.)     III.  419 

Saffery  v.  Ellgood,  (I.  258.)  I.  229 
Sage  v.  Phelps,  (I.  594.)     II.  91 

Salisbury  v.  Andrews,  (II.  588.) 

IV.  242 
v.  Marshall,  (II.  108.) 

IIL  297 

T.Philips,  (1.551,552.) 

I.  68 
Sailing  v.  McKinney,  (II.  48.)  IH.  109 
Sailors  v.  Gambril,  (II.  353.)  IV.  39 
Salmon  v.  Bennett,  (II.  823.)    IV.  426 

v.  Claggett,     (I.  695.)     II.  196 

v.  Matthews,  (U.  77.  108.) 

III.  276.  297 

v.  Smith,      (n.  105.)     HI.  297 

v.  Swann,  (I.  270.)     I.  238 

Saltonstall  v.  Long  Wharf,         (II.  595. 

628.  631.)      IV.  245.  265 

Saltoun  v.  Houstoun,  (II.  744.)  IV.  368 

Sample  v.  Coulson,       (I.  371.)     I.  391 

v.  Sample,         (1.216.)     1.181 

Sampson  v.  Easterly,  (II.  744.)  IV.  368 

v.  Henry,      (I.  288.)     I.  248 

Samuel  v.  Evans,  (11.875.)     V.  2 

Sanborn  v.  Hoyt,  (II.  649.)  IV.  271 
Sanders  v.  Norton,    (II.  381.)     IV.  59 

v.  Vansickle,    (I.  578.)     II.  84 

v.  Wagonseller,  (II.  323.) 

IV.  24 
Sanderson  v.  Dobson,      (III.  228.  272.) 

VI.  175 
Sandon  v.  Hooper,  (I.  589.)  H  89 
Sands  v.  Cod  wise,  (11.820.)  IV.  424 
Sapsford  v.  Fletcher,  (II.  108.) 

UI.  297 
Sargeant  v.  Ballard,  (II.  227.)  HE.  425 
Sargent  v.  Adams,   (11.610.)     IV.  255 

v.  Parsons,       (I.  845.)     II.  377 

. —  v.  Pierce,  (I.  46.)     I.  47 

v.  Roberts,         (I.  212.)     I.  177 

v.  Simpson,  (II.  624.)     IV.  263. 

v.  Towne,   (III.  270.)     VI.  211 


v.  Newman, 

Saunderson  v.  Dobson, 


Savage  v.  Mason, 


Vol.  Page 

Saunders,  in  re,        (IH.  220.  322,  323. 

404.)     VI.  169.  254,  255.  329 

v.  Betts,   (II.  591.)     IV.  244 

v.  Dehew,      (I.  302.)    I.  339 

v.  Frost,  (I.  585.  589.) 

II.  88,  89 

v.  Matthewson,       (III.  263.) 

VI.  207 
(II.  232.) 

III.  428 
(III.  272.) 

VI.  213 
(II.  754,  755.) 

IV.  371 

Savey  v.  Tomlinson,  (H.  455.)  IV.  115 
Sawyer  v.  Hardy,         (I.  739.)     II.  235 

v.  Kendall,  (II.  228.  629.) 

III.  425.  IV.  265 
Say  &  Sele  v.  Jones,  (I.  359.)  I.  384 
Sayer  v.  Townsend,  (I.  371.)  I.  392 
Saylor  v.  Kocben,  (HI.  269.)  VI.  211 
Sayward  v.  Sayward,  (IH.  455.) 

IV.  367 
Scales  v.  Pickering,  (H  886.)  V.  12 
Seanlan  v.  Turner,       (1.210.)     1.177 

v.  Wright,     (II.  458.)    IV.  107 

Scarlett,  in  re,  (III.  51.)     VI.  48 

Scammon  v.  Scammon,  (II.  37.)  HI.  92 
Schemerhorne  v.  Schemerhorne, 

(HI.  443.)  VI.  360 
Schmidt  v.  Schmidt,  (III.  32.)  VI.  23 
Scholes  v.  Hargreaves,  (II.  5.)  III.  67 
Schoppert  v.  Gillam,  (III.  220.) 

VI.  169 
Schriver  v.  Meyer,  (IH  228.)  VI.  175 
Schutt  v.  Large,  (II.  797.)  IV.  409 
Schuisler  v.  Ames,  (I.  275.)  I  241 
Scott  v.  Buchanan,    (II.  311.)     IV.  14 

(II.  195.)  III.  398 
(I.  551.)     II.  68 


v.  Cohen 

v.  Fields, 

v.  Gallagher, 

v.  Hancock, 

V.  Henry, 

v.  Lunt, 

v.  McFarland, 


(H  857.)  IV.  452 
(I.  204.)  I.  172 
(I.  550.)     II.  67 

(II.  94.)  IH  287 
(I.  549.)     H  67 
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Names  of  Cases. 


Vol.  Page 

Scott  v.  Tyler,  (I.  502.)     II.  30 

— —  v.  Whipple,  (II.  619.)  IV.  261 
Scovell  v.  Cabell,  (I.  470.)     II.  5 

Seribner  v.  Crane,  (III.  54.)  VI.  49 
Scripture  v.  Johnson,  (I.  613.)  II.  106 
Scrugham  v.  Wood,  (II.  335.)  IV  29 
Seabrook  v.  King,  (II.  29.)  III.  87 
Seaman  v.  Fleming,  (1.664.)  11.157 
Search's  Appeal,  (III.  68.)  VI.  60 
Sears  v.  Dillingham,  (in.  68.)  VI.  60 
Seaver  v.  Coburn,  (H.  333.)  IV.  28 
Seaward  v.  Willock,  (in.  371.) 

VI.  297 
Second  v.  First  Congregational  S6*ciety, 
(II.  169.)  VI.  133 
Secrest  v.  Turner,  (I.  562.)  II.  74 
Seddell  v.  Wills,  (III.  462.)  VI.  373 
Seddon  v.  Senate,  (II.  748.)  IV.  369 
Seibert  v.  Levan,  (II.  649.)  IV.  271 
Seitzinger  v.  .Weaver,  (II.  748.) 

IV.  369 

Selden  v.  King,  (HI.  175.  309.) 

VI.  135.  244 

v.  Vermilyea,    (I.  366.)     I.  388 

Seldon  v.  Coalter,  (III.  52.)  VI.  48 
Selkrigg  v.  Davies,  (I.  880.)  II.  409 
Sellers  v.  Stalcup,  (I.  555.)  II.  69 
Senhouse  v.  Christian,  (II.  32.)  III.  88 
Sergeant  v.  Steinberger,  (I.  829.) 

II.  364 
Sewall  v.Lee,  (H.  195.)     III.  398 

v.  Wilkins,  (I.  468.)     II.  3 

Seward  v.  Jackson,  (II.  323.)  IV.  24 
Sewell  v.  Howard,  (III.  296.  365.) 

VI.  233.  291 
Sexton  v.  Wheaton,  (II.  824.)  IV. 427 
Seymour  v.  Van  Wyck,  (111.54.) 

VI.  49 
Shseffer  v.  Chambers,  (I.  584.)  II.  88 
Shaffer  v.  Corbett,  (HI.  68.)  VI.  60 
Shakles  v.  Richardson,  (HI.  441.) 

VI.  359 
Shands  v.  Rogers,  (III.  186.)  VI.  144 
Shanks  v.  Blackiston,     (III.  296,  297.) 

VI.  233 


Vol.  Pago 

Shanks  v.  Lancaster,  (II.  333.)  IV.  28 

Shapland  v.  Smith,  •  (I.  364.  367.) 

I.  387.  389 

Shapleigh  v.  Pilsbury,   (I.  58.  322.  765. 

769.813.     11.386.911.)     1.53.354 

II.  260.  264.  330.     IV.  62.     V.  46. 

Sharp  v.  Sharp,  (III.  277,  278.) 

VI.  217.     11.157 

v.  Thompson,  (III.  296.) 

VI.  233 
Sharpe  v.  E.  of  Scarborough,    (I.  609.) 

II.  103 

v.  Sharpe,    (III  261.)    VI.  204 

Shattuck  v.  Gragg,  (I.  200.)  1. 160.  170 


Shaw  v.  Beveridge, 

v.  Boyd, 

v.  Hearsey, 

v.  Kay, 

— : —  v.  Loud, 

v.  Poor, 

v.  Wright, 


(I.  46.)  I.  47 
(I.  233.)  I.  200 
(1.841,  842.) 
II.  373,  374 
(I.  263.)  I.  233 
(II.  623.)  IV.  263 
(II.  343.  856.) 
•  IV.  31.  452 
(I.  360.)  I.  384 
Shearman  v.  Angel,  (III.  22.)  VI.  15 
Shears  v.  Rogers,  (11.823.)  IV.  426 
Sheath  v.  York,  (III.  110.)  VI.  92 
Shelby  v.  Shelby,  (III.  35.)  VI.  27 
Sheldon  v.  Purple,  (III.  435.)  VI.  355 

v.Wright,      (11.37.)     III.  92 

Shelly  v.  Bryer,      (III.  213.)     VI.  165 
Shelton  v.  Codman,  (II.  754.) 

IV.  371 

v.  Maupin,    (II.  632.)   IV.  265 

Shepard  v.  Richards,         (I.  584.  870.) 
n.  88.  870 

v.Simpson,  (11.599.)  IV  247 

Shephard  v.  Elliott,      (1.591.)     11.89 

Shepherd  v.  White,      (I.  381.)     I.  399 

Sheppard  v.  Sheppard,  (I.  120. 

III.  109.)     I.  115.    VI.  92 

v.  Wardell,    (I.  210.)    I.  177 

Shepperd  v.  Murdock,   (1.625.)  11.117 

Sherill  v.  Shuford,        (I.. 443.)     1.456 

Sherman  v.  Dutch,  (II.  85.  90.) 

III.  283.  285 


Names  of  Cases. 
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Vol.  Page 
Shermer  v.  Shermer,  (II.  683. 

III.  265.)  IV.  305.  VI.  208 
Sherrat  v.  Bentley,  (III.  173: 175.  318.) 
VI.  135.  251 
Sherwood  v.  Burr,  (II.  228.)  III.  425 
Shiels  v.  Stark,  (I.  846.)     II.  378 

Shinkle  v.  Crock,  (in.  50.)  VI.  47 
Shinn  v.  Roberts,  (II.  732.)  IV.  354 
Shirley  v.  Shirley,  (II.  347.)  IV.  34 
Shirras  v.  Caig,  (I.  664.)     II.  157 

Shoemaker  v.  Huffnagle,       (III.  309.) 

VI.  244 

v.  Smith,    (I.  371.)     I.  391 

v.  Walker,  (I.  190.) 

I.  164 
Shore  v.  Wilson,  (II.  588.)  IV.  243 
Short  v.  Smith,  (III.  83.  93.)  VI.  73.  80 
Shorter  v.  Smith,  (II.  69.)  HI.  264 
Shove  v.  Pincke,  (III.  114.)  VI.  94 
Shrewsbury's  (Countess)  Case,  (1. 259.) 

I.  229 
Shrewsbury  v.  Shrewsbury,      (I.  653.) 

II.  149 
Shriver  v.  Lynn,  (IE.  322.)  VI.  254 
Shrunk  v.  Schuylkill,\ll.  58.)  HI.  262 
Shubrick  v.  Guerard,  (I.  133.)  I.  121 
Shult  v.  Barker,  (I.  121.)     I.  115 

Shultz  v.  Moore,  (II.  856.)  IV.  452 
Shumway  v.  Holbrook,  (I.  872.) 

11.402 

v.  Simons,  (II.  228.)  III.  425 

Sibly  v.  Johnson,  (II.  316.)  IV.  18 
Sicard  v.  Davis,  (II.  335.)     IV.  29 

Sigourney  v.  Munn,  (I.  187.)  I.  163 
Silcox  v.  Bell,  (III.  213.)  VI.  165 
Simeon  v.  .Simeon,  (III.  71.)  VI.  62 
Simmonds,  in  re,  (III.  62.)  VI.  55 
Simmons  v.  Gooding,  (II.  177.)  HI.  351 

v.  Norton,  (I.  108.  125.) 

1.105.118 
v.Simmons,  (III.  309.) 

VI.  244 

Simonds  v.  Simonds,      (1.491.)     11.24 

Simonton  v.  Gray,     (I.  202.    III.  564.) 

I.  171.  VI.  467 

Simonton's  Estate,     (II.  339.)     IV.  30 

vol.  in.  66 


Simpkins  v.  Rogers, 
Simpson  v.  Ammons, 


Vol.  Page 
(I.  279.)     I.  244 
(I.  572.  849.) 
H.  80.  380 

v.  Asworth,  (II.  662.)  IV.  281 

v.  Bowdoin,    (I.  821.)    II.  337 

v.  Clayton,  (II.  754.)  IV.  371 

v.  Coon,  (HI.  414.  420.) 

VI.  340.  343 

v.  Gutteridge,  (II.  234.) 

IK  428 

v.  Niles,  (I.  518.)     II.  42 

v.  Seavy,    (II.  232.)     III.  428 

v.  Vickers,  (III.  508.) 

VI.  414 
Sims  v.Davis,  (11.227.)     III.  425 

v.  Doughty,  (II.  468.  599.) 

IV  127.  247 
Sinclair  v.  Jackson,  (I.  401.  441. 

II.  553.)  I.  414.  455.     IV.  211 
Sisk  v.  Smith,  (I.  216.)     I.  181 

Sisson  v.  Seabury,         (I.  708.   II.  738. 
763.)     D.  206.    IV.  360.  378 
Sizer  v.  Devereux,  (II.  639.)     IV.  266 
Skeffington  v.  Whitehu  st,        (I.  611.) 

II.  104 
Skerritt  v.  Burd,  (III.  111.)  VI.  93 
Skerral  v.  Bentley,  (UI.  175.)  VI.  135 
Sketoe  v.  Ellis,  (II.  91.)     HI.  285 

Skingly,  in  re,  (I.  146.)     I.  133 

Skinner  v.  Miller,  (I.  562.)  IT.  74 
Slade  v.  Etheridge,  (II.  640.)     IV.  266 

v.  Fooks,       (ID.  225.)     VI.  173 

Slater  v.  Dangerfield,  (III.  219.) 

VI.  169 

v.  Jepherson,  (I.  56.)     I.  52 

v.  Rawson,       (II.  753.)     IV.  371 

Slaymaker  v.  St.  John,  (I.  372.)  I.  392 
Slee  v.  Manhattan  Co.  (I.  584.)  n.  87 
Sleigh  v.  Strider,  (HI.  296.)  VI.  233 
Sloan  v.  Maxwell,  (III.  19.)  VI.  14 
Slocum  v.  Hooker,  (II.  311.)  IV.  14 
Slowman  v.  Landis,  (II.  83.)  m.  281 
Small  v.  Clifford,  (1.872,873.)  n.  402 
v.  Procter,  (I.  54.  57.  179.) 

I.  52.  158 
Smart  v.  Clarke,    (III.  175.)    VI.  135 
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Names  of  Cases. 


Smart  v.  Morton, 
Smartle  v.  Williams, 

Smee  v.  Brye, 
Smiley  v.  Wright, 

Smith  v.  Ankrim, 
v.  Babcock, 


Vol.  Page 

(I.  40.)     I.  46 

(1.571.    11.831.) 

11.80.   IV.  433 

(III.  51.)     VI.  48 

(I.  173.  193.) 

I.  153.  164 

(II.  110.)     HI.  299 

(11.831.) 

IV.  432,  433 

v.  Barneby,   (III.  220.)   VI.  169 

v.Bell,  (II.  468.    HI.  177.) 

IV.  127.    VI.  136 

v.  Berry,      (III.  269.)     VI.  211 

v.  Branch  Bank,  (II.  763.) 

IV.  378 

v.  Burtis,  (I.  54.)     I.  52 

v.  Carr,  (III.  322,  323.) 

VI.  254,  255 

v.  Chapman,    (II.  683. 

364.)     IV.  244.  305 

v.  Clay,         (II.  267.) 

v.  Coffin,      (HI.  177.) 

v.  Collyer, 

v.  Colson, 


■  v.  Dearmer, 

■  v.  Dodge, 

■  v.  Dolby, 

■  v.  Edrington, 

■  v.  Enstis, 
v.  Fenner, 


ID.  310. 
VI.  291 
in.  459 
VI.  136 
(I.  133.)  I.  121 
(n.  88.)     HI.  285 


—  v.  Floyd, 

—  v.  Follansbee 

—  v.  Fowell, 


■  v.  Goodwin, 

■  v.  Higbee, 

■  v.  Horlock, 
v.  Jones, 


(ni.  144.)  VI.  115 

(K  639.)     IV.  265 

(in.  71.)     VI.  62 

(in.  41.)     VI.  31 

(I.  186.)     I.  163 

(HI.  95.  161.196.) 

VI.  82.  128.  153 

(II.  7.)     in.  68 

(I.  128.)     I.  120 

(HI.  215.  444.) 

VI.  167.  361 

(I.  574.)     H.  81 

(H.  30.)     in.  87 

(HI.  405.)    VI.  330 

(in.  42.)     VI.  31 


•  v.  Marrable,    (U.  108.)    HI.  296 
■  v.  Martin,       (H.  626.)     IV.  265 

•  v.  McAllister,  (II.  639.)  IV.  266 
v.  Miller,  (H.  10.)  III.  71 
v.  Packard,  (I.  647.  692.) 

II.  143.  196 
v.  People's  Bank,  (1.551.)  n.  68 


Smith  v.  Porter, 
v.  Kaleigh, 


-  v.  Reinecker, 

■  v.  Kowe, 

■  v.  Sackett, 

■  v.  Sharpe, 


Vol.  Page 

(in.  439.)     VI.  358 

(II.  105.  108.) 

III.  297 

(I.  882.)     n.  410 

(I.  284.)     I.  246 

(I.  371.)     I.  391 

(I.  120.)     I.  115 

-  v.  Sheriff  of  Charleston,  (II.  89.) 

III.  285 

-  v.  Shepard,    (III.  108.)   m.  297 

-  v.  Smith,      (I.  880.   II.  184.  362. 

III.  351.)     H.  409.   IV.  46 

-v.Stanley,  (1.179.211.) 

I.  157.  177 

-v.  State,  (11.37.229.640.) 

HI.  92.  426.    IV.  266 

-  v.  Stewart,       (II.  95.)     IH.  288 
-v.  Strong,        (U.648.)     IV.  271 

-  v.  Surman,  (I.  63.)     I.  55 

-  v.  Tankersley,  (I.  869.)    n.  400 

•  v.  Trinder,       (U.  385.)     IV.  62 
■  v.  Tyler,  (n.  88.)     III.  285 

•  v.  The  United  States, 


v.  Wait, 

v.  Williams, 

Ex  parte, 

Smoot  v.  Lecatt, 
Smyth,  Ex  parte, 


(II.  425.) 
IV.  92 
(III.  83.)     VI.  73 
(I.  122.)     I.  116 
(I.  60.)     I.  54 
(I.  168.)     I.  150 
(II.  120.) 
IH.  283.  306 
Snellgrove  v.  Snellgrove,         (III.  68.) 

VI.  60 
Snowball  v.  Procter,  (HI.  221.)  VI.  169 
Snowden  v.  Dulancy,  (I.  863.)  II.  395 
Snowhill  v.  Snowhill,  (in.  90.)  VI.  80 
Snyder  v.  Bull,  (III.  68.)     VI.  61 

v.  Snyder,        (I.  450.) 

v.  Warford,      (II.  30.) 

v.  Warren,     (XL  380.) 


I.  460 
IH.  87 
IV.  59 


Sohierv.  Mass.  Gen.  Hospital, 
(II.  877.  881.) 
v.  St.  Paul's  Church, 


V.  4.  7 

(III.  160.) 

VI.  128 

Somers  v.  Pierson,    (m.  309.)  VI.  243 

Somerset  (Duke)  v.  Fogwell,     (II.  11. 

57.)     UI.  71.  261,  262 


Names  of  Cases. 
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Vol.  Page 
Somes  v.  Skinner,  (II.  754.  768.) 

IV.  371.  378 
Sorsbie  v.  Park,  (II.  750.)  IV.  370 
Soule  v.  Soule,  (I.  101.)     I.  91 

South  v.  Alleyne,         (I.  863.)     I.  386 
South  Baptist  Soc.  of  A.  v.  Clapp, 

(I.  549.)     II.  67 
Southerland  v.  Cox,  (HI.  455.) 

VI.  367 
Southerlin  v.  M'Kinney,  (III.  19.) 

VI.  14 
Southern  Life  Ins.  &  T.  Co.  v.  Cole, 

(II.  335.  340.)     IV.  29,  30 
South  Sea  Co.  v.  Duncombe,    (I.  551.) 

H.  68 
Soutter  v.  Porter,  (I.  882.)  II.  410 
Souverbye  v.  Arden,  (II.  335.)  IV.  29 
Spalding  v.  Huntington,        (III.  263.) 

VI.  207 

Spangler  v.  Stanler,  (I.  187.  252.) 

I.  163.  225 

Sparhawk  v.  Bullard,       (11.631.632.) 

IV.  265 
Sparrow  v.  Hardcastle,  (IH.  115.) 

VI.  94 

Spaulding  v.  Brent,  (H.  322.  607.) 

IV.  23.  253 

v.  Warren,      (1.57.)     1.52 

Spear  v.  Fuller,  (I.  475.)     II.  9 

Spence  v.  Robins,      (in.  32.)     VI.  23 
Spencer  v.  Harford,     (I.  692.)    H.  196 

v.  Higgins,  (HI.  197.) 

VI.  153 

v.  Spencer,  (HI.  441.) 

VI.  359 
Spencer's  Case,  (H.  753,  754.) 

IV.  371 
Sperry  v.  Pond,  (I.  504.)     II.  32 

v.  Sperry,      (H.  93.)     IH.  266 

Spofford  v.  Weston,  (II.  856.)  IV.  452 

Spong  v.  Spong,     (HI.  441.)     VI.  359 

Sprague  v.  Baker,  (H.  754,  763.) 

IV.  371.  378 

v.  Graham,     (I.  695.)  H.  196 

v.  Snows,    (H.  649.)     IV.  271 

v.  Woods,        (I.  339.)     I.  370 


Vol.  Page 
Spraker  v.  Van  Alstyne,        (IH.  284.) 

VI.  223 
Spring  v.  Haines,  (I.  695.)  H.  196 
Springstein  v.  Schermerhorn,  (H.  415.) 

IV.  86 
Spruill  v.  Davenport,  (II.  640.) 

IV  266 
Spyer  v.  Thelwall,  (IL  594.)  IV.  245 
Spyve  v.  Topham,  (H.  599,  600.  651.) 
IV.  247.  272 
Squire  v.  Harder,  (I.  372.)  I.  392 
Staats  v.  Ten  Eyck,  (1.17.)  1.13 
Stabler  v.  Cowman,  (II.  331.)  IV.  27 
Stacey  v.  Miller,  (H  229.)  III.  426 
Staekpole  v.  Earle,  (II.  48.)  III.  109 
Staines  v.  Morris,  (H.  742.)  IV.  368 
St.  Albans  (Duke)  v.  Ellis,     (II.  744.) 

IV.  368 
St.  Amour  v.  Rivard,  (IH.  462.) 

VI.  372 
Stamper  v.  Griffin,  (I.  56.)     I.  52 

Standen  v.  Christmas,  (II.  96.) 

III.  288 
St.    Andrew's    Church   v.   Tompkins, 

(I.  664.)     H.  157 
Stanhope   v.   Bishop   of   Lincoln, 

(II.  916.)     V.  53 

v.  Verney,    (I.  671.)     II.  163 

Staniford  v.  Fullerton,  (I.  882.)  H.  410 
Staniland  v.  Hopkins,  (H.  594.)  IV.  245 
Stanley  v.  Leigh,        (I.  703.)     II.  203 

— v.  Perley,  (II.  857.) 

IV.  32,  452 

v.  Stanley,       (I.  361.)     I.  384 

v.  Towgood,     (I.  263.)      I.  233 

Stansfield  v.  Habergham,  (1. 131, 132.) 

I.  121 
Stanton  v.  Chamberlain,         (H.  338.) 

IV.  29 

v.  Kline,         (I.  692.)     II.  196 

Stanwood  v.  Dunning,  (I.  179.)  I.  156 
Stapilton  v.  Stapilton,  (H.  465.) 

IV.  125 
Staples,  Ex  parte,  (1.103.)  1.102 
v.  The  Franklin  Bank,  (H  86.) 

HI.  283 
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Stapleton  v.  Stapleton, 


•  v.  Clements, 
■  v.  Deliesseline, 


Vol.  Page 

(in.  186.) 

VI.  144 

Stark  v.  Smiley,      (HI.  433.)     VI.  253 
Starks  v.  Traynor,  (I.  60.)     I.  54 

Starr  v.  Child,  (II.  631.)     IV.  265 

v.  Ellis,  (HI.  596.)     VI.  498 

v.  Pease,  (I.  168.)     I.  150 

Startup  v.  McDonald,    (I.  495.)   II.  26 
State  (The)  v.  Beackmo,  (I.  60.)  I.  54 
v.  Boston  C.  &  M.  Rail- 
road Co.  (I.  60.)  I.  54 

v.  Canterbury,     (II.  632.) 

IV.  265 
(H.  630.) 
IV.  265 
(II.  553.) 
IV.  211 
.  Dews,     (n.  37.)    III.  92 
.  Gilmanton,       (II.  632.) 
IV.   265 
.  Gregg,    (H.  28.)  in.  87 
.  Guilford,  (I.  441.)  I.  455 
.  Jennings,  (H.  333.) 

IV.  28 

v.  Joiner,  (H.  264.)  HI.  45  7 

v.  Lyles,    (H.   38.)  III.  92 

v.  Nudd,  (II.  229.)  III.  426 

v.  Piatt,     (I.  444.)     I.  456 

v.  Schnierle,        (II.  372.) 

IV.  59 

v.  Smedes,  (EI.  36.)  HI.  92 

v.  Sutton,  (H.  58.)  in.  262 

v.  Wayman,         (II.  427.) 

IV.  94 

v.  Wyman,  (n.  39.)  HI:  94 

State  Bank  v.  Tweedy,  (I.  578.)  n.  83 
Stearns  v.  Barrett,  (II.  322.)  IV.  23 
v.  Palmer,        (I.  360.) 


-  v. 
•  v. 

■  v. 


I.  384 
IV.  27 

rr.  252 

I.  168 


Stebbins  v.  Marrett,   (II.  332.) 
Stedfast  v.  Nicoll,        (I.  757.) 
Stedman  v.  Fortune,    (I.  197.) 
Steel  v.  Cook,  (I.  82.    III.  32.) 

I.  72.     VI.  23 
Steele  v.  Babcock,        (I.  442.)     I.  455 

v.  Thompson,  (HI.  328.) VI.  259 

Steere  v.  Steere,  (I.  369.)     I.  390 


Vol.  Page 
Stehman  v.  Stehman,  (HI.  457.) 

VI.  369 
Stein  v.  Bruden,  (H.  232.)  HI.  428 
Stelle  v.  Carroll,  (I.  582.)  II.  86 
Stephens  v.  Leach,  (I.  56.)  I.  52 
v.  Stephens,  (HI.  502.) 

VI.  409 
Stephenson  v.  Thompson.         (I.  370.) 

I.  391 
Sterling  v.  Peet,  (I.  18.)     I.  13 

v.  Penlington,    (I.  155.)   I.  141 

Sterry  v.  Arden,  (I.  238.   II.  822.) 

I.  205.    IV.  426 
Stetson  v.  Mass.  Ins.  Co.         (II.  618.) 

IV.  261 
Stevens  v.  Dewing,   (II.  658.)  IV  278 

v.  Doe,  (II.  316.)     IV.  18 

v.  Hollister,  (II.  £86.)  IV.  241 

v.  Hunt,      (D.  775.)     IV  388 

v.Kent,  (11.37.)     HI.  92 

v.  Reeves,        (I.  266.)     I.  234 

v.  Smith,  (I.  193.)     I.  164 

v.  Vaneleve,  (III.  14,  15.) 

VI.  14. 

v.'Winship,    (1.89.    HI.  324.) 

I.  78.    VI.  256 
Stevenson  v.  Huddleson,         (II.  625.) 

IV.  264 

v.  Lombard,  (II.  754.) 

IV.  371 
Steward  v.  Harding,  (I.  283.)  L  246 
Stewart  v.  Beard,  (I.  192.)  I.  164 
■ v.  Bute,         (I.  880.)     II.  409 

v.  Clark,  (I.  103.  597.) 

I.  102.  n.  93 

v.  Doughty,      (I.  45.  108,  109. 

265.)     I.  46.  106.  234 


v.  Garnett,  (HI.  419.)  VI.  342 

v.  Hutchins,     (I.  548.)     II.  67 

v.  MeMartin,         (I.  193.  197.) 

I.  165.  168 

v.  Nichols,      (I.  621.)     H.  113 

v.  Redditt,     (H.  335.)    IV.  29 

v.  Stewart,       (I.  179.)     I.  157 

Stiles  v.  Hooker,     (II.  227.)     ni.  425 
Stinson  v.  Stinson,     (H.  85.)    IIL  283 


Names  of  Cases. 
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Vol.  Page 

Stockett  v.  Watkins,  (II.  95.)  III.  288 
Stocking  v.  Fail-child,  (II.  619.) 

IV.  261 

v.  Hunt,     (H.  90.)     III.  285 

Stocks  v.  Van  Leonard,  (II.  273.) 

III.  467 
Stockton  v.  Turner,  (II.  593.)  IV.  244 
Stockwell  v.  Hunter,  (II.  111.) 

III.  299 
Stoddard  v.  Chambers,  (II.  909.) 

V.  44 

v.  Gibbs,  (I.  155.  157.) 

I.  140.  142 
Stoddert  v.  Tuck,  (H.  353.)  IV.  39 
Stoever  v.  Whitman,    (IH.  44.)  VI.  33 

v.  Stoever,    (1. 548.     HI.  235.) 

H.  67.  VI.  208 
Stokes  v.  Cooper,     (II.  108.)    III.  296 

v.  Dawes,      (II.  363.)     IV.  47 

v.  Fallon,         (I.  181.)     I.  159 

v.  McKibbin,    (I.  155.)     I.  141 

Stone  v.  Clark,  (II.  598.)  IV.  246 
v.  Ellis,  (I.  506.)     II.  331 

v.  Wood,  (I.  518.  542.) 

II.  42.  63 
Stoney  v.  Shultz,  (I.  699.)  II.  199 
Stook's  Appeal,  (III.  220.)  VI.  179 
Storm  v.  Mann,  (I.  133.)     I.  121 

Storer  v.  Batson,        (II.  322.)     IV.  23 

v.  Freeman,    (H.  631.)   IV.  265 

Story  v.  Johnson,      (II.  391.)     IV.  67 

v.  Smith,  (H.  343.)     IV.  31 

Stoughton  v.  Baker,  (II.  58.)  III.  262 
v.  Lee,         (I.  40. 195.  198.) 

I.  46.  166.  169 
Stout  v.  Jackson,  (I- I7-)     1-13 

Stovall  v.  Barnett,  (II.  323.)  IV.  24 
Stover  v.  Boswell,  (H.  138.  140.) 

III.  319 
Stowell  v.  Pike,  (I.  572.  574.) 

H.  80,  81 
Straughan  v.  Wright,  (I.  857.)  H.  389 
Stribling  v.  Ross,  (I.  192.)     I.  164 

Strieker  v.  Groves,  (III.  48.)  VI.  46 
Strickler  v.  Todd,  (II.  227.  232.) 

HI.  425.  428 

66* 


Vol.  Pnge 

Stringer  v.  Young,      (11.911.)     V.  46 
Strong  v.  Birchard,    (II.  380.)    IV.  59 

v.  Crosby,         (I.  286.)     I.  247 

Strother  v.  Butler,  (I.  869.)  H.  400 
Stroud  v.  Lockhart,  (11.856.)  IV.  452 
Stubbs  v.  Sargon,  (III.  190.)  VI.  148 
Studholme  v.  Mandell,  (I.  498.)  II.  28 
Stukeley  v.  Butler,  (I.  63.  II.  648. 
650.)  I  55.  IV.  271 
Stultz  v.  Dickey,  (I.  266.)     I.  234 

Stump  v.  Gaby,        (II.  136.)     III.  318 
Sturdivent  v.  Birchett,  (HI.  59.) 

VI.  52 
Sturges  v.  Longworth,  (H.  245.) 

D3.  437 
Stuyvesant  v.  Davis,  (H  91.)  HI.  286 
Styth  v.  Monro,  (HI.  220.)  VI.  169 
Sudbury  v.  Jones,  (I.  38.  44.  H.  643.) 
I.  45.  IV.  267 
Suffield  v.  Baskerville,  (L  551.)  II.  68 
Summers  v.  Babb,  (I.  197.  202.) 

I.  168.  171 
Sumner  v.  Conant,    (II.  316.)     IV.  18 

v.  Murphy,    (II.  833.)  IV.  434 

v.  Tileston,    (II.  229.)  IH.  426 

v.  Williams,  (II.  650.  745.  749.) 

IV.  272.  369,  370 
Surplice  v.  Farnsworth,  (H.  747.) 

IV.  369 
Surrey  v.  Pigot,  (H.  231.)  IH.  428 
Sutherland  v.  Jackson,  (H.  630.) 

IV.  265 

v.  Lishnar,  (II.  744.) 

IV.  368 
Sutliff  v.  Forgey,     (I.  60.  181.)     I.  53. 

159 

Sutton  v.  Cole,  (I.  61.  III.  441.) 

I.  54.  VI.  395 

v.  Mandeville,  (H.  95.)  III.  288 

v.  Temple,    (H.  108.)   IH.  296 

v.  Wood,  (IH.  192.  228.) 

VI-  149.  175 
Swaine  v.  Kennerley,  (HI.  22.)  VI.  15 

v.  Perine,        (I.  653.)     II.  149 

Swan  v.  Swan,  (I.  588.  838.) 

II.  89.  371 
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Swett  v.  Horn, 

v.  Patrick, 

Swick  v.  Sears, 
Swift  v.  Duffield, 

v.  Edson, 

v.  Mendell, 

v.  Tousey, 

v.  Tyson, 

v.  Wiley, 


Vol.  Page 

Swartwout  v.  Curtis,  (I.  689.)  II.  195 
Swartz  v.  Swartz,  (II.  628.)  IV.  265 
Sweat  v.  Hall,  (II.  320.)     IV.  21 

Sweet  et  al.  v.  Bordman,         (HI.  72.) 

VI.  62 
Sweetzer  v.  Lowell,         (II.  611.  763.) 
IV.  256.  378 
(I.  594.)     H.  91 
(I.  18.)     I.  13 
(H  359.)     IV.  43 
(I.  757.     II.  479.) 
H.  252.     IV  137 
(I.  691.)     n.  196 
(I.  693.)    n.  196 
(II.  381.)     IV.  59 
(II.  831,  832.) 
IV.  433 
(IH,  53,  54.  71.) 
VI.  49.  62 
Swisher  v.  Swisher,    (II.  322.)    IV.  23 
Sykes,  Ex  parte,  (1.587.)     11.89 

Symonds  v.  Hall,  (I.  264.)     I.  233 

Symson  v.  Turner,        (I.  352.)    I.  381 


T. 

Tabb  v.  Baird,  (I.  368.     II.  436.) 

I.  389.     IV.  100 

Tabler  v.  Wiseman,     (I.  887.)    II.  413- 

Taft  v.  Adams,  (II.  39.)     HI.  94 

v.  Morse,  (III.  435.)  VI.  355 

Talbot  v.  Braddil,         (I.  553.)     II.  69 

v.  Copeland,  (H  640.)  IV  265 

Tallman  y.  Farley,        (I.  518.)     II.  42 

v.  Snow,  (I.  505.)     H.  32 

Tamworth  (Ld.)  v.  Ld.  Ferrers, 

(1.132.)  1.121 
Tapley  v.  Lebeaume,  (I.  18.)  I.  13 
Tappan  v.  Brown,  (II.  48.) 

IH  109.  Ill 
Tappenden  v.  Welch,  (III.  14.)  VI.  14 
Tarbell  v.  Tarbell,  (in.  228.)  VI.  1 75 
Tarpley  v.  Poage,  (I.  370.)  I.  391 
Tarte  v.  Darby,  (II.  375.)  IV.  56 
Tasburg  v.  Echlin,       (1.566.)     H.  77 


Vol.  Page 

Tasker  v.  Bartlett,       (J.  211.    II.  330, 

331.)     I.  177.     IV.  27 

Tate  v.  Tally,         (IH.  309.)     VI.  244 

Tatem  v.  Chaplin,    (II.  754.)    IV.  371 

Taunton  v.  Costar,       (1.288.)     1.248 

Taverner's  Case,      (II.  747.)     IV.  369 

Tawney  v.  Crowther,    (I.  369.)   I.  390 

Tayloe  v.  Gould,  (I.  154.  166.  708. 

III.  202.  457.)     I.  140.  148. 

H.  206.  VI.  169.  369 

Taylor  v.  American  Bible  Society, 

(III.  170.)     VI.  133 

v.  Baldwin,     (I.  888.)     H.  413 

v.  Benham,  (II.  198.  III.  447.) 

VI.  361 

v.  Brodrick,      (I.  202.)     I.  171 

v.  Bullen,  (I.  497.)     II.  27 

v.  Chewning,     (I.  568.)     II.  79 

v.  Cole,  (I.  288.)     I.  248 

v.iCox,  (1.872.)     11.402 

v.  Draing,       (III.  50.)     VI.  47 

_= v.  Glaser,        (II.  329.)     IV.  26 

v.  Horde,  (I.  53.)     I.  52 

v.  Mason,  (I.  470.)    II.  5 

v.  Porter,         (I.  611.)    U.  104 

v.  Taylor,       (HI.  68,  69.  152.) 

VI.  60.  120 

v.  Townsend,    (II.  29.)    IH.  87 

v.  Weld,  (I.  548.)     II.  6  7 

Taylor's  Case,  (II.  619.)   IV.  261 

Teaff  v.  Hewitt,  (I.  44.  266.)  I.  46.  234 
Teatt  v.  Strong,  (HI.  175.)  VI.  135 
Tebbott  v.  Voules,  (III.  112.)  VI.  94 
Telfair  v.  Howe,  (I.  839.)     n.  372 

Temple  v.  Logwood,   (H  329.)   IV.  27 
v.  Walker,     (HI.  14.)    VI.  14 


Templeman  v.  Biddle,  (I.  266.)  I.  234 
Tenny  v.  Moody,  (I.  364.)     I.  387 

Tenney  v.  Agir,  (IH.  301.)  VI.  237 
Terrett  v.  Taylor,  (I.  58.)     I.  53 

Terry  v.  Briggs,    (I.  101.  TO.  309.  457. 
464.)     I.  91.  VI.  241.  244.  369.  378 
Tessier  v.  Wyse,  (I.  133.)     I.  121 

Texira  v.  Evans,  (II.  325.)  IV.  25 
Thacher  v.  Omans,  (I.  354.)  I.  381 
Thatcher  v.  Howland,  (IL  640.)  IV.  265 


Names  of  Cases. 
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Vol.  Page 
Thayer  v.  Felt,  (II.  380.)     IV.  59 

v.  Payne,     (II.  595.)     IV.  245 

Thellusson  v.  Woodford,  (I.  757.) 

I.  252 
Theo.  Seminary  v.  Childs,        (III.  23.) 

VI.  16 
Thomas  v.  Afflick,  (II.  379.)  IV.  59 
v.  Benton,  (III.  296.)    VI.  232 

v.  Brinsfield  (II.  267.)  III.  459 

v.  Gammel,      (1.210.)     1.177 

v.  Harrow,  (I.  57.)     I.  52 

v.  Hatch,  (I.  872.  H.  362.  602. 

619.631.637.)      H.  402. 
IV.  46.  248.  261.  265 

v.  Hayden,    (II.  86.)     III.  283 

v.  Kelly,  (I.  54.)     I.  52 

v.  Mahan,       (H.  887.)     V.  12 

v.  Marshfield,  (H.  624.) 

IV.  263 

v.  Patten,  (H.  619.  640.) 

IV.  261 

v.  Phelps,   (IH.  230.)    VI.  176 

v.  Popham,    (H.  380.)    IV.  59 

v.  Thomas,  (I.  153.  172- 

IH.  169.  212.)     VI.  133.  165 

v.  Von  Kapff,    (I.  590.)    II.  89 

v.  Wright,     (H.  382.)     IV.  60 

Thomasan  v.  Andersons,        (III.  309.) 

VI.  244 
Thompson  v.  Bright,     (I.  505.)     II.  32 

v.  Carr,     (H.  333.)     IV.  28 

v.  Chandler,      (I.  599.  611.) 

II.  91.  104 
v.  Davenport,  (I.  562.)  U.  74 

v.  Donaldson,  (L  180.)  1. 158 

v.  Egbert,    (I.  216.)     I.  181 

v.  Gibson,    (I.  315.)     I.  349 

v.  Gregory,     (H.  368.  649.) 

IV.  51.  271 

v.  Jones,  (I.  18.)     I.  14 

v.  Leach,  (H.  305.  307.) 

IV  9 

v.  Mawhinney,  (I.  869.) 

II.  400 

v.  McClenachan,     (11.619.) 

IV.  261 


To].  Pago 
Thompson  v.  McGaw,   (I.  216.)   I.  181 

v.  Morrow,        (I.  202.  210.) 

I.  171.  177 

v.  Sandford,  (II.  147.) 

IH.  327 

v. 'Thompson,  (I.  192. 

IH.  213.)     I.  164.  VI.  165 

v.  Wheatley,  (I.  302.)  I.  339 

Thorne  v.  Newman,  (I.  587.)  II.  89 
Thornton  v.  Dixon,     (I.  880.)     II.  409 

v.  Gaillard,  (HI.  447.) 

VI.  361 

v.  Henry,    (H.  353.)    IV.  39 

v.  Thornton,  (I.  842.)  H.  374 

Thoroughgood's  Case,  (H.  339.)  IV.  30 
Thorp  v.  Raymond,  (II.  260.)  III.  451 
Thorpe  v.  Gartride,    (I.  630.)     II.  122 

v.  Thorpe,     (H  596.)    IV.  245 

Threadgill  v.  Ingram,  (III.  192.) 

VI.  149 
Throop  v.  Williams,  (HI.  270.)  VI.  211 
Thumb  v.  Fluitt,  (I.  672.)  II.  163 
Thunder  v.  Belcher,  (I.  571.)  H.  80 
Thurston  v.  Dawes,  (II.  259.)  m.  451 
Thynn  v.  Duvall,  (I.  653.)  H.  149 
Tibbetts  v.  Tibbetts,  (III.  209.)  VI.  162 
Tidball  v.Lupton,  (HI.  296.)  VI.  233 
Tier  v.  Pennell,  (III.  213.)  VI.  165 
Tiernan  v.  Rescaniere,  (II.  267.) 

HI.  459 

v.  Hinman,      (1.557.)     II.- 70 

(III.  19.)    VI.  14 

(I.  101.)     I.  91 
(II.  381.)  '  IV.  59 

v.  The  Warwick  Gas-Light  Co. 

(I.  552.)  II.  68 
Tilton  v.  Hunter,  (II.  856.)  IV.  452 
Timberlake  v.  Harris,  (in.  170.) 

VI.  133 
Tinckler  v.  Prentice,  (H.  86.)  III.  283 
Tinkham  v.  Arnold,  (I.  55.  II.  226,  227.) 
I.  52.  III.  424,  425 
Tinnen  v.  Mebane,  (H.  267.)  HI.  459 
Tinney  v.  Ashley,  (II.  775.)  IV.  388 
Tipping  v.  Howard,  (II.  621.  623.) 

IV.  261,  262 


Tillman  v.  Hatcher, 
Tilman  v.  Roland, 
Tillson  v.  Rowley, 
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Vol.  Page 

Tisdale  v.  Essex,     (II.  764.)     IV.  378 

Titley  v.  Wolstenholme,  (I.  390. 

III.  261.)     I.  407.  VI.  204 

Tod  v.  Earl  of  Winchelsea,      (III.  59.) 

VI.  53 
Tohler  v.  Folsom,  (II.  353.)  IV.  39 
Tolar  v.  Tolar,  (III.  230.)  VI.  176 
Tolman  v.  Emerson,         (I.  50.)     I.  50 

v.  Sparhawk,  (II.  130.)  III.  313 

Tolson  v.  Tolson,  (III.  204.)  VI.  159 
Toman  v.  Dunlop,  (IK  462.)  VI.  372 
Tomlinson  v.  Tomlinson,        (III.  104.) 

VI.  89 
Tompkins  v.  Elliot, 
Tomson  v.  Ward, 
Tonnele  v.  Hall, 
Tooke  v.  Hardeman, 
v.  Hartley, 


(1.467.)     H.  3 

(II.  301.)     IV.  7 
(IK  51.) 

(I.  216.) 
(I.  698.) 

(I.  551.) 
(I.  621.) 

(I.  177.) 
(HI.  54.) 


Tooms  v.  Chandler, 
Toplis  v.  Baker, 
Torrence  v.  Carbry, 
Torrey  v.  Bowen, 

v.  Wallis,     (II.  754.) 

Toulmin  v.  Austin,    (II.  322.) 
Tourle  v.  Rand,  (I.  672.) 

Tower's  Case,         (III.  435.) 
Towle  v.  Ayer,  (II.  362.) 


VI.  48 
I.  181 

H.  199 
H.  68 

II.  113 
I.  156 

VI.  49 
IV.  371 

IV.  23 

II.  163 
VI.  355 

IV.  46 


Townsend  v.  Ash,  (I.  41.)     I.  46 

(Marquis)  v.  The  Bishop  of 

Norwich,  (I.  428,  429.)  I.  446 

— . v.  Downer,  (III.  169.) 

VI.  133 

v.  Houston,  (II.  355.)  IV.  40 

v.  Townsend,  (HI.  14.) 

VI.  14 

v.  Orcutt,  (H.  331.)  IV.  27 

v.  Weld,  (H  766.)   IV.  379 

v.  Wilson,    (I.  390.)    I.  407 

Townsley  v.  Sumrall,  (H.  832.)  IV.  433 
Townson  v.  Tiekell,  (HI.  170.)  VI.  134 
Tracy  v.  Kilborn,    (IH.  272.)    VI.  213 

v.  Tracy,     (HI.  435.)    VI.  355 

Trapnall  v.  Richardson,  (I.  518.)  II.  42 
Trask  v.  Patterson,      (H.  30.)     IH.  87 

v.  White,  (I.  621.)     H  113 

Traver  v.  Halsted,    (II.  775.)    IV.  388 


Vol.  Page 
Treat  v.  Chipman,  (I.  58.)     I.  53 

Tredwin  v.  Bourne,  (I.  40.)     I.  46 

Trent  v.  Hanning,     (I.  360.    HI.  291.) 
I.  384.  VI.  229 
Trescott  v.  King,         (I.  664.)     II.  157 
Trethewoy  v.  Ellesden,  (H  599.) 

IV.  247 
Trevivan  v.  Lawrence,  (II.  611.) 

IV.  256 
Trever  v.  Trever,  (IH.  295.)  VI.  231 
Tribe  v.  Tribe,  (HI.  59.)     VI.  52 

Trimleston  v.  Hamill,         (I.  585.  587.) 

H  88,  89 
Tripp  v.  Riley,  (I.  869,  870.)  II.  400 
Trippe  v.  Frazier,  (HI.  170.)  VI.  134 
Troop  v.  Haight,  (II.  857.)  IV.  452 
Trotter  v.  Trotter,  (HI.  173.  175.) 

VI.  135 

(I.  283.)    I.  246 

(HI.  212.  220.) 

VI.  165.  169 

(II.  53.)     III.  115 

(H.  409.  754.) 

IV.  82.  371 

(I.  44.)     I.  46 

(H.  301.)     IV.  7 

(IH  14.)  VI.  14. 

(IH.  174.  197.) 

VI.  134.  153 

Tucker  v.  Andrews,  (H  803.)  IV.  413 

v.  Baffum,         (I.  590.)     H.  89 

v.  Moreland,        (H.  310.  312.) 

IV.  14 

v.  Sanger,      (IH.  68.)     VI.  60 

v.  Seaman's  Aid  Soc.    (I.  304.) 

I.  340 

v.  Tucker,     (IH.  68.)     VI.  60 

v.  White,        (I.  611.)     H.  104 

Tufts  v.  Charlestown,  (II.  28.  611.  630.) 

III.  86.  IV.  256.  265 

v.  Tufts,  (H.  345.)     IV.  33 

Turbersville  v.  Stamp,  (I.  145.)  I.  132 
Turnbull  v.  Rives,  (II.  28.)  HI.  87 
Turner  v.  Maule,  (I.  450.)     I.  460 

v.  Meymot,       (I.  288.)     I.  248 

Turpin  v.  Turpin,      (IH.  44.)     VI.  33 


Trousdale  v.  Darnell, 
Trower  v.  Butts, 

Troy  v.  Wooten, 
Trull  v.  Eastman, 

v.  Fuller, 

v.    Skinner, 

Trumbull  v.  Gibbons, 
Trustees  v.  Peaslee, 


Names  of  Cases. 
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Vol.  Page 
Tuttle  v.  Bean,  (I.  284.)     I.  246 

Twombly  v.  Henley,  (II.  761.)  IV.  377 
Twort  v.  Twort,  (1.132.)     1.121 

Tyler  v.  Hammond,       (I.  55.  H.  638.) 
I.  52.  IV.  265 

v.  Mapes,  (HI.  54.)  VI.  49. 

v.  Wilkinson,  (II.  28.  227.) 

HI.  87.  425 
Tyler's  Trust,  (I.  450.)     I.  460 

Tyrconnel  v.  Ancaster,  (II.  495.) 

IV  154 
Tyrrell  v.  Clark,  (HI.  229.)  VI.  176 
Tyrrel's  Case,  (I.  352.)     I.  381 

(Lady)  Case,   (I.  376.)   I.  394 

Tyson  v.  Mickle,     (HI.  447.)     VI.  361 
v.  Postlethwaite,  (1. 173.  II.  181.) 

I.  153.  HE.  351 

U. 

UIp  v.  Campbell,  (I.  216.)     I.  181 

Underhill  v.  Horwood,  (H.  61»9.) 

IV  261 
Underwood  v.  Campbell,  (H.  347.) 

IV  34 

v.  Carney,  (II.  28.)  III.  86 

Uniacke  v.  Dickson,  (II.  813.)  IV.  422 
Union  Bank  v.  Emerson,  (I.  42.)  I.  64 
Union  Bank  of  Louisiana  v.  Stafford, 
(I.  661.)  II.  156 
United  States  v.  Amedy,  (I.  304.  318.) 
I.  340.  350 

v.  Appleton,  (II.  28. 

628.)     III.  86.  IV  265 

v.  Arnold,         (II.  427.) 

IV  94 

v.  Arredondo,      (I.  470. 

497.11.595.913.)  II.  4. 
28.  IV.  245.   V  53 

v.  Bradley,        (II.  423.) 

IV  92 

v.  Bufford,         (H.  429.) 

IV.  96 

v.  Canal  Bank,      (I.  69, 

70.)     I.  61 
v.  Clark,    (I.  69.)    I.  61 


United  States  v.  Coffin, 


Vol..  Page 
(II.  331.) 
IV.  27 

v.  Crooksbank,     (I.  70.) 

1.61 

v.  Duncan,   (I.  216.  518. 

527.)     I.  181.  11.42.51 

v.  Fisher,    (I.  69.)    I.  61 

v.  Fremont,         (I.  496.) 

II.  27 

v.  Hack,     (I.  70.)     I.  61 

v.  Hawkins,  (I.  69.  527.) 

I.  61.  H.  51 

v.  Hoar,  (H.  265.) 

HI.  458 

v.  Hooe,  (I.  69.  527. 

664.)   I.  61.  II.  51.  157 

v.  Howland,  (L  69.)  I.  61 

v.  King,  (II.  599.) 

IV  246 

v.  Kirkpatrick,    (H.  38.) 

IH.  93 

v.  Madison,  (II.  38.) 

HI.  92 

Y.  McLellan,  (I.  70.)  1. 61 

v.  Mechanic's  Bank, 

(I.  70.)  I.  61 
v.  Monroe,    (I.  69.  527.) 


I.  61.  H.  51 

v.  Morrison,        (I.  542.) 

H.  63 

v.  Nelson,  (II.  325.) 

IV.  25 

v.  Blading,         (I.  496.) 

H.  27 

v.  Wise,  (H.  596.) 

IV.  245 

v.  Wright,  (II.  51.) 

IH.  113 
Universalist  Society,  &c.  v.  Kimball, 

(IH.  433.)     VI.  354 
University,  &c.  v.  Reynolds,     (I.  830.) 

II.  364 
Upham  v.  Bradley,       (I.  572.)     II.  80 

v.  Varney,        (I.  360.)     I.  384 

Urquhart  v.  Urquhart,  (III.  225.) 

VI.  173 
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Vol.  Page 
Csticke  v.  Bawden,  (HI.  152.)  VI.  121 
Utterton  v.  Robins,  (III.  148.)    VL  118 


Valentine  v.  Ford,     (II.  319.)     IV.  20 

v.  Jackson,  (II.  88.)    HI.  285 

Valley  v.  Clemens,  (II.  763.)     IV.  378 
Van  Alstyne  v.  Spraker,        (III.  337.) 

VI.  267 

v.  Van  Slyck,      (H.  331.) 

IV.  27 
Van  Buren  v.  Cockburn,         (III.  54.) 

VI.  49 

v.  Olmstead,  (I:  585.) 

11.88 

Vance  v.  Vance,  (I.  212.  222.  226.  229.) 

•  I.  177.  189.  192.   195 

Vandenheuvel  v.  Storrs,  (II.  95.) 

III.  288 
Vanderkarr  v.  Vanderkarr,      (II.  746. 

749.)     IV.  369,  370 
Vanderheyden  v.  Crandall,     (II.  185.) 

HI.  378 
Vanderpoel  v.  Van.AUen,  (I.  44.) 

1.46 
Van  Doren  v.  Everitt,  (I.  266.)  I.  234 
Van  Dyck  v.  Van  Beuren,       (I.  874.) 

II.  402 
Van  Eps  v.  Schenectady,        (II.  775.) 

IV.  388 
Vanhook  v.  Barrett,  (II.  326.)  IV.  25 
Van  Home  v.  Crain,  (H.  763.)  IV.  378 
v.  Dorrance,    (I.  491.  497. 

H.  732.)     II.  24.  27.  IV.  354 
v.  Fonda,   (I.  442.)    I.  455 


Van  Kleek  v.  Dutch  Ref.  Church, 

(HI.  237.)     VI.  182 
Van  Meter  v.  Van  Meter,         (I.  594.) 

H.  91 
Van  Ness  v.  Packard,  (I.  266.)     I.  234 

v.  Hyatt,        (I.  582.)    H.  86 

Van  Nest  v.  Latson,    (I.  647.)     II.  143 
Van  Nicklen  v.  Paulson,  (II.  85.) 

HI.  283 


Vol.  Page 
Van  Orden  v.  Van  Orden,        (I.  216,) 

I.  131 
Van  Orsdal  v.  Hazard,              (H.  51.) 

III.  113 
Van  Rensselaer  v.  Gallup,      (H.  125.) 

III.  310 
v.  Kearney,      (I.  100.) 

1.91 

v.  Radcliff,    (II 12, 13. 

17.)  HI.  73.  77 
Vansant  v.  Boileau,  (m.  68.)  VI.  60 
Van  Vronker  v.  Eastman,  (1.186. 
591.)  I.  163.  n.  89 
Van  Wyck  v.  Seward,  (II.  823.) 
'  IV.  426 
v.  Wright,             (II.  630.) 

IV.  265 
Van  Zant  v.  Morris,              (III.  220.) 

VI.  169 
Varick  v.  Jackson,     (HI.  44.)     VT.  33 

v.  Smith,      (H.  637.)     IV.  265 

Vaenum  v.  Abbott,  (I.  841.  873.) 

II.  373.  402 
Vauchampv.  Bell,  (HI.  174:)  VI.  134 
Vaughan  v.  Blanchard,  (H.  105.  109.) 
HI.  296,  297 
Vaux  v.  Nesbit,  (I.  59.)     I.  53 

Vawdrey  v.  Geddes,  (III.  192.) 

VI.  149 
Vawser  v.  Jeffrey,  (III  126.)  VI.  103 
Veal  v.  Roberts,  (H.  750.)  IV.  370 
Veazey  v.  Waterhouse,  (III.  435.) 

VI.  355 
Vedderv.Evertson,  (HI.457.)  VI.  369 
Venable  v.  McDonald,  (H.  586.) 

IV.  241 

Verdier  v.  Verdier,  (III  71.  104.) 

VI.  62.  89 

Verner  v.  Winstanley,  (I.  562.) 

II.  74 
Vernon  v.  Alsop,              (Jl.  592.  599.) 

IV.  244.  247 

v.  Bethell,  (I.  555.  562.) 

H.  69.  74 

v.  Smith,  (I.  590.  n.  754.) 

IV.  371 


Names  of  Cases. 
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Tol.  Page 
Vernon  v.  Vernon,  (HI.  208.)  VI.  162 
Vernor  v.  Henry,  (HI.  169.)  VI.  133 
Verplanok  v.  Wright,  (I.  471.)  n.  5 
Vidal  v.  Girard's  Ex'rs.  (1.61.  H.  321.) 
I.  54.  IV.  22 
Vielie  v.  Osgood,  (II.  347.)  IV.  34 
Vincent  v.  Spooner,  (I.  212.  232.) 

I.  177.  200 
Viner  v.  Vaughan,  (1.124.)  1.118 
Vinyard  y.  Brown,  (HI.  68.)  VI.  60 
Vivyan  v.  Arthur,  (II.  754.)  IV.  371 
Voller  v.  Carter,  (HI.  304.)  VI.  239 
Voluntine  v.  Godfrey,  (II.  111.) 

Ill  299 
Voorhees  y.  Presbyterian  Church, 

(H.  343.)     IV.  31 

v.  Voorhees,  (III.  212.) 

VI.  165. 
Vose  v.  Bradstreet,  (H.  599.)    IV.  647 

Y.  Handy,  (I.  593.  H.  629.) 

H.  91.  IV.  265 

W. 

Waddell  v.  Rattew,  (I.  708.  776.) 

II.  206.  270 

Waddilove  v.  Barnett,   (I.  578.)   H.  84 

Waddington  v.  Banks,  (I.  370.)    1.391 

,  In  re,      (HI- 51.)     VI.  48 

Wade  v.  Halligan,  (n.  108.)     III.  296 

v.  Howard,  (I.  593.)     II.  91 

Wade's  Case,  (n.  86.)     HI.  283 

Wadsworth  v.  Hudson,  (HI.  309.) 

VI.  244 

v.  Murray,  (HI.  21.) 

VI.  15 
Wager  v.  Wager,  (I.  704.)  H.  203 
Waggoner  v.  Miller,  (II.  140.)  HI.  319 
Wagner  v.  White,  (I.  263.  II.  110.) 
H.  233.  IH.  299 
Wagstaffv.  Wagstaff,  (H.  844.) 

IV.  444. 

Wait  v.  Maxwell,         (I.  776.  II.  314.) 

H.  270.  IV.  18 

v.  Wait,  (1.176.)    1.155 

Waite  v.  Templer,  (HI.  169.)   VI.  133 


Vol.  Page 
Wait's  Case,  (I.  25.)     I.  18 

Wakefield  v.  Brown,  (II.  750.)  IV.  370 
Wakeman  v.  Banks,  (I.  574.)  II.  81 
Waldo  v.  Martin,        (II.  48.)     III.  109 

v.  Waldo,  (I.  139.)     I.  128 

Wales  v.  Mellen,  (I.  572,  573.)     H.  80 

v.  Stetson,         (II.  887.)     V.  12 

Walker's  Estate,  (I.  443.)     I.  456 

Walker  v.  Baxter,       (I.  647.)     II.  143 

v.  Boston  &  M.  R.  Koad, 

(II.  632.)    IV.  265 

v.  Case,  (1. 129.)     I.  120 

v.  Ellis,  (I.  286.)     I.  247 

v.  Fitts,  (I.  264.)     I.  233 

v.  Griswold,      (I.  186.)     I.  163 

"v.  Hallett,       (I.  696.)     H.  196 

v.  Petchell,  (IH.  421.)    VI.  344 

v.  Vincent,  (III.  196.  264.) 

VI.  153.  207 

v.  Walker,      (I.  225.  III.  106.) 

I.  192.  VI.  90 

v.  Wheeler,       (I.  502.)     H.  30 

Wall  v.  Nelson,  (II.  363.)     IV.  47 

Wallace  v.  Cross,     (II.  857.)     IV.  452 

v.  Duffield,      (I.  370.)     L  390 

— Y.Maxwell,         (1.56.)     1.52 

Waller  v.  Waller,       (HI.  51.)     VI.  48 

Wallingford  y.  Allen,  (I.  322.  H.  320.) 

I.  354.  IV.  21 

y.  Hearl,  (H.  247.)  HI.  439 

Wallis  v.  Crimes,  (I.  501.)     H  30 

v.  Hodgeson,  (IH.  15.  18.) 

VI.  14 

y.  Long,  (I.  662.)     II.  156 

v.  Wallis,        (II.  322.  449.  587. 

III.  71.)     IV.  23.  110.  241. 
VI.  62 
Wallwyn  v.  Coutts,   (H.  826.)  IV.  428 
Walsh  v.  Trevanian,  (11.591.)  IV.  244 
Walston  v.  White,  (III.  174.  197.) 

VI.  134.  153 
Walters  v.  Jordan,       (1.177.)     1.156 

v.  Meredith,  (II.  427.)   IV.  94 

Walton  v.  Bonham,  (II.  800.  833.) 

IV.  410.  434 

v.  Cronly,  (1. 548. 582. )II.  67.86 
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Names  of  Cases. 


Vol.  Page. 
Walton  v.  Dickerson,  (I.  532.)   II.  207 

v.  Tift,         (H  632.)     IV.  265 

v.Walton,     (III.  42.  112.  115.) 

VI.  31.  94 

v.  Waterhouse,  (11.110.) 

III.  299 
Walwyn  v.  Coutts,    (II.  826.)     IV.  428 

v.  Lee,  (I.  425.)     I  446 

Wammaok  v.  Hallaway,  (II.  36.)  HI.  92 

Ward  v.  Amory,  (I.  360.  711.) 

I.  384.  II.  208 

v.  Bartholomew,  (II.  333.)  IV.  28 


■  v.  Bevil, 

■  v.  Bull, 

■  v.  Fuller, 

■  v.  Hallam, 
•  v.  Lewis, 


(III.  312.  349.) 

VI.  277 

(II.  110.)     III.  299 

(in.  171.)     VI.  134 

(II.  259.)     III.  451 

(I.  441.  II.  335.) 

I.  145.  IV.  29 

(III.   71.)     VI.  62 

(III.  435.) 


v.  Swift, 

v.  Ward,         (III.  435.)     VI.  355 

Warden  v.  Adams,  (II.  856.)     IV.  452 

v.  Neilson,    (II.  427.)     IV.  94 

- ,  in  re,  (III.  56.)     VI.  51 

Ware  v.  Richardson,  (II.  683.)  IV.  305 
-  v.  Ware,  (III.  19.)     VI.  14 


v.  Weathnall, 

Waring  v.  Middleton, 


Wark  v.  Willard, 


(1.18.)     1.13 

(in.  263.  289.) 

VI.   207.  227 

(II.  343.  763.) 

IV.  31.  378 

Warman  v.  Faithful,  (II.  375.)    IV.  86 

Warner  v.  Howell,   (II.  544.)    IV.  202 

v.  Hutchins,  (1.263.  III.  413.) 

I.  233.  VI.  337 

■■  v.  Thurlo,      (II.  427.)     IV.  94 

Warren  v.  Child,      (I.  54.  57.  II.  404.) 
I.  52.  IV.  78 

v.  Coley,    (III.  192.)     VI.  149 

v.  Homestead,  (I.  483.)  II.  86 

v.  Jacksonville,  (II.  229.  335.) 

III.  426.  IV.  29 

v.  Lynch,      (H.  329.)    IV.  27 

v.  Postlethwaite,    (III.  53.  71.) 

VI.  49.  62 
v.  Torrey,     (IL  85.)     HI.  285 


Vol.  Pago. 
Warter  v.  Hutchinson,  (1.361.)  1.384 
Washburn  v.  Merrills,  (I.  555.)     H.  69 

v.  Sewall,  (I.  304.)    I.  340 

v.  Sproat,  (I.  42,  43.) 

1.46 
Wass  v.  Buckman,  (I.  872,  873.) 

II.  402 
Waterhouse  v.  Gibson,  (I.  42.)  I.  46 
Waterman  v.  Hunt,  (I.  578.)  II.  83 
v.  Johnson,  (H.  638.) 

IV.  265 
v.  Whitney,  (III.  161.) 

VI.  128 
Waters  v.  Gooch,  (1.202.)     1.171 

v.Randall,      (1.557.562.568.) 

II.  70.  74.  79 

v.  Stewart,  (I.  572.  582.) 

II.  80.  86 
Watertown  v.  Cowen,  (I.  590.  II.  754.) 

IV.  371 
Watkins  v.  Eaton,         (I.  874.)  II.  402 

v.  Flora,    (II.  140.)     III.  320 

v.  Hill,  (I.  661.)     H.  156 

v.  Holman,     (I.  68.     II.  373.) 

I.  60.  IV.  55 

v.  Lee,      (HI.  249.)     VI.  193 

Watrous  v.  Southworth,  (II.  638.) 

IV.  265. 
Watson  t.  Boylston,  (H.  594.)    IV.  245 

v.  Gregg,        (I.   874.)     n.  402 

v.  Hunter,         (I.  133.)     I.  121 

v.  O'Hern,     (II.  373.)     IV.  55 

v.  Pears,         (II.  380.)     IV.  59 

v.Powell,    (III.  271.)    VI.  212 

v.  Welch,  (I.  266.)     I.  234 

Watts  v.  Ball,  (1. 163.)     1. 147 

v.  Coffin,  (11.17.105.) 

III.  77.  296 

v.  Cole,  (H.  443.  III.  44.) 

IV.  106.  VI.  33 

v.  Wellman,    (H.  766.)    IV.  379 

,  Ex  parte,  (I.  450.)     I.  460 

Weak  v.  Escott,       (II.  592.)     IV.  244 

Weakley  v.  Rogers,      (I.  401.)     I.  414 

Weatherhead  v.  Baskerville,   (III.  169. 

197.)     VI.  133.  153 


Names  of  Cases. 
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v.  Evans, 
v.  Flanders, 
v.  Grace, 
v.  Plummer, 
v.  Russell, 


Vol.  Pnge 

Weaver  v.  Crenshaw,  (I.  197.)     I.  168 

Webb  v.  Den,  (II.  343.  620.) 

IV.  80.  261 

(I.  216.)     1.  181 

(I.  583.)     II.  86 

(I.  489.)     II.  22 

(I.  266.)     I.  234 

(11.753.)     IV.  371 

v.  Townsend,     (I.  183.)     I.  160 

v.  Webb,      (III.  192.)     VI.  149 

Webber  v.  Hunt,  (I.  590.)     II.  89 

v.  Webber,  (I.  614.  826. 

11.426.)    11.106.340.  IV  93 
Webster  v.  Bach,         (II.  32.)     III.  88 

v.  Cooper,      (I.  792.)     II.  284 

v.  Gilnian,    (1.64.     III.  170.) 

I.  56.     VI.  134 
Weeks  v.  Maillardet,  (II.  619.) 

IV.  261 
Weems  v.  McCaughan,  (II.  648.) 

IV.  271 
Wedge  v.  Moore,  (I.  211.  II.  611.  763.) 
I.  177.  IV.  256.  378. 
Weed  v.  Covill, 
Weeks  v.  Hull, 
v.  McBetb, 


(I.  552.)  II.  68 

(II.  379.)  IV.  59 

(III.  97.)  VI.  83 

(III.  242.) 

VI.  1S6 

(I.  185.)  I.  163 

(I.  366.)  I.  388 

(I.  101.  HI.  296.) 

I.  91.  VI.  233 

Welles  V.  Castles,    (II.  748.)     IV.  369 

Wellesley  v.  Wellesley,  (I.  132.) 

I.  121 
(11.381.)  IV.  59 
(I.  43.) 


Weigall  v.  Broome, 

Weir  v.  Humphries, 
Welch  v.  Allen, 
Weld  v.  Williams, 


Wellman,  In  re, 
Wells  v.  Banister, 

v.  Cowles, 

v.  Crompton 

v.  Foster, 

v.  Head, 

, — —  v.  Gibson, 

v.  Morse, 

v.  Prince, 


I.  50.     II.  413. 
—  v.  Ritter,      (III.  454.) 
VOL.  III. 


1.46 

(I.  41.)     I.  46 

(II.  640.)     IV.  265 

(11.54.)     III.  117 

(11.179.)     HI.  351 

(I.  618.)     II.  42 

(1.621.)     11.113 

(1.49.888.     n.  247.) 

III.  439 

VI  367 

67 


Wells  v.  Smith, 

v.  Wells, 

Welsh  v.  Foster, 

v.  Phillips, 


Voi.  Pnge 
(I.  497.  502.) 
II.  27.  30 
(III.  90.)     VI.  80. 
(II.  323.  447.) 
IV.  24.  107 
(HI.  97.)     VI.  83 
Wendell  v.  Crandall,  (II.  147.)  III.  327 

v.  Delano,  (II.  619.)    IV.  271 

v.  Moulton,         (1.51.)     1.52 

Wentz  v.  Dehaven,  (H.  456.)    IV.  116 

v.  Finuher,  (I.  44.)     I.  46. 

West  v.  Blake,  (II.  875.)     V.  2 

v.  Chamberlain,  (I.  692.)    II.  196 

v.  Steward,        (II.  325  )     IV  25 

v.  West,  (II.  143.     III.  14.) 

III.  322.     VI.  13,  14 
West  Cambridge  v.  Lexington,  (I.  54.) 

I.  52 
Westcot  v.  Cady,  (III.  173.  412.  419.) 
VI.  134.  336.  342 
Westcott  v.  King,  (II.  750.)  IV.  370 
Westerdell  v.  Dale,  (I.  581.)  II.  85 
Weston  v.  Foster,      (II.  359.)     IV.  44 

v.  Hunt,  (I.  58.     II.  386.) 

I.  53.     IV.  62 

v.Sampson,  (11.11.59.) 

III.  71.  262 
Wetherell  v.  Hamilton,  (I.  372.)  I.  392 
Wetherbee  v.  Ellison,  (II.  630.) 

IV.  265 
Wetmore  v.  White,  (II.  355.)  IV.  40 
Whaley  v.  Jenkins,  (III.  272.) 

VI.  213 
Whalley  v.  Thompson,         .  (II.  626.) 

IV.  265 

Wharf  v.Howell,        (1.548,549.552.) 

II.  67,  68 

Wheaton  v.  Andress,  (HI.  325.) 

VI.  256 

v.  East,        (II.  311.)     IV.  14 

Wheatland  v.  Dodge,  (III.  304.  309.) 
VI.  239.  244 
Wheeland  v.  Swartz,  (I.  548.  556.) 
II.  67.  69 
Wheeler  v.  Dunlap,  (III.  228.)  VI.  175 
Earl,  (I.  475.)     II.  8 
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v.  Bond, 
v.  Briggs, 


Vol.  Page 
Wheeler  v.  Home,     (I.  845.)     II.  377 

v.  Hotchkiss,  (L  168.)    I.  150 

Stone,  (I  58.)     I.  53 

v.  Walker,  (III.  433.) 

VI.  353 

v.  Wheeler,  (III.  104.)    VI.  89 

Wheelock  v.  Moulton,  (II.  598.) 

IV.  246 
Wheelwright  v.  Wheelwright, 

(II.  335.  339.)  IV.  29,  30 
Whelan  v.  Whelan,  (II.  323.)  IV.  24 
Whitcomb  v.  Tower,  (I.  265.)  I.  233 
White   v.Barber,  (III.  175.)    VI.  135 

v.  Bliss,  (11.361.610.640.) 

IV.  255.  265,  266 
(I.  582.)     II.  86 
(HI.  215.  228.) 
VI.  167.  174 
v.  British  Museum,  (III.  56.  71.) 
VI.  51.  62 
v.  Brown,  (I.  589.)     II.  89 

v.  Carpenter,  (I.  371.)  I.  362 
v.  Casten,  (III.  96.)  VI.  83 
v.  Crawford,  (II.  28.  32.  597.) 
in.  86.  89.  IV.  246 
v.  Cutler,  (I.  107.  195.) 

I.  105.  166 
v.  Denman,     (I.  198.)     II.  695 
v.  Fisk,       (III.  170.)     VI.  133 
v.  Foljamber    (I.  426.)     I.  446 
v.  Livingston,     (I.  277.)  I.  243 
v.  Miller,      (II.  629.)     IV.  265 
v.  Molyneux,        (II.  110.  114.) 
III.  299,  300 
v.  Parnther,    (I.  621.)     II.  113 
v.  Patten,     (II.  763.)     IV.  378 
(II.  346.)     IV.  33 
(I.  54.)     I.  52 
(I.  829.  882.) 
II.  364.  410 
(I.  202.)     I.  171 
(I.  129.)     I.  120 
(II.  324.)     IV.  24 
v.  Wh'ite,  (I.  216.  653.  II.  267.) 
I.  181.     II.  149 
v.Willis,  (1.183.)     1.160 


v.  Proctor, 
v.  Reid, 
v.  Sayre, 

v-  Story, 
■  v.  Wagner, 
•  v.  Weeks, 


White  v.  Woodbury, 
Whiteloek  v.  Hutchinson, 


Vol.  Pagu 
(III.  322.) 
VI.  254 
(II.  5.) 
HI.  67. 
White  Water  Valley  Canal  Co.  v. 

Comegys,  (1.133.)     1.121 

Whithed  v.  Mallory,  (1.179.187.) 

•I.  157.  163. 

Whiting  v.  Dewey,  (II.  745.)    IV.  369 

v.  Stevens,  (II.  316.)     IV.  18 

v.  Whiting,  (I.  91.)     I.  80 

Whitley  v.  Loftus,  (II.  620.)  IV.  261 
Whitmarsh  v.  Cutting,  (I.  264.)  I.  233 
v.  Walker,  (II.  418.) 

IV.  89 
Whitney  v.  Cochran,    (I.  278.)     I.  243 

v.  Dutch,      (II.  311.)     IV.  14 

v.  French,  (I.  545.)  I.  52.  550 

(II.  259.) 

in.  451 

(I.  276.  H.  105.) 

I.  234.  III.  296 


v.  Goddard, 
-  v.  Myers, 
v.  Olney, 
v.  Spencer, 


(II.  626.  642.) 
IV.  265.  267 
(I.  470.  497.) 
II.  27.  44 

v.  Whitney,  (I.  824.    II.  185. 

III.  215.)     II.  338.     III.  378. 

VI.  167 
Whittemore  v.  Gibbs,  (I.  583.)  II.  86 
Wbitten  v.  Whitten,  (I.  384.)  I.  402 
Whittick  v.  Kane,  (I.  55,5.  590.) 

H.  69.  89 
Wickham  v.  Wickham,  (I.  133.)  1. 121 
Wickliffe  v.  Earle,  (1.475.)     II.  8 

v.  Ensor,  (I.  56.)     I.  52 

v.  Stone,  (I.  58.)     I.  53 

Wigg  v.  Shuttleworth,  (II.  424.) 

IV.  92 
Wiggin  v.  Dorr,  (I.  665.)     II.  157 

v.  Peters,      (II.  379.)     IV.  59 

v.  Tallmadge,  (II.  229.) 

III.  426 

v.  Wiggin,     (II.  95.)     HI.  288 

Wigglesworth  v.  Dallison,         (I.  266.) 

.  I.  234 


Names  of  Cases. 
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Vol.  Pago 

Wight  v.  Baury,        (I.  704.     III.  328.) 

II.  203.     VI.  259 

v.  Shaw,  (II.  763.)    IV.  378 

v.  Thayer,  (I.  79.  III.  294.  296.) 

I.  70.     VI.  231.  233 
Wilbur  v.  Almy,  (I.  441.) 

v.  Wilbur,       (I.  870.)     II.  400 

Wilce  v.  Wilce,      (HI.  281.)     VI.  221 


Wilcox  v.  Morris, 

v.  Randall, 

v.  Bootes, 

v.  Smith, 

v.  Wain, 

v.  Wood, 

Wild  v.  Cantillon, 
Wilder  v.  Houghton, 
Wilhelm  v.  Wilhelm, 


Wilkes  v.  Lion, 
Wilkins  v.  French, 
Wilkin  v.  Wilkin, 
Wilkinson  v.  Adam,  (III.  22.) 


(I.  548.  557.) 
II.  67.  70 
(I.  197.)     I.  163 
(III.  105.     VI.  89 
(II.  37.)     III.  92 
(I.  70.)     I.  61 
(I.  266.)     I.  234 
(I.  289.)     I.  248 
(I.  570.)     II.  80 
(I.  202.  863.) 
1.171.     11.395 
(I.  703.)     II.  203 
(I.  572.)     II.  80 
(I.  845.)     H.  377 
VI.  15 


v.  Chapman,  (III.  272.) 

VI.  213 

v.  Haggarth,  (I.  870.  II.  15.) 

II.  400.     III.  75 

v.  Proud,  (II.  222.)    III.  422 

v.  Leland,    (II.  9 Hi.)     V.  53 

Willard  v.  Harvey,        (I.  594.)     II.  91 


v.  Henry, 
v.  Tillman, 


(I.  498.  506.) 

II.  28.  33 

(n.  108.  110.) 

III.296.  299 

(II.  325.)     IV.  25 

(II.  596.)     IV.  245 


Wiley  v.  Moor, 

Willes  v.  Ferris, 

Williams  v.  Amory,  (II.  185.)  III.  278 

v.  Bosanquet,  (I.  582.) 

II.  85,  86 


v.  Brown, 

(I- 

370.)     I.  391 

v.  Caston, 

(III.  371.) 
VI.  297 

v.  Chitty, 

(I- 

231.)     I.  196 

v.  Day, 

(I- 

426.)     I.  446 

v.  Evans, 

(III.  90.) 
VI.  80 

Vol.  Page 
Williams  v.  First  P.  Soc.  in   Cinn. 

(I.  360.   II.  621.  624.)   1.384. 
IV.  261.  263 

v.  Foster,  (HI.  349.)  VI.  277 

v.  Goodtitle,  (III.  146.) 

VI.  116 

v.  Hance,    (1.662.)     11.156 

v.  Handley,  (II.  619.) 

IV.  261 

v.  Holmes,  (H.  89.)    III.  285 

v.  Kershaw,  (III.  169.) 

VI.  133 
v.  Little,  (II.  832.)     IV.  433 


v.  Marshall,   (I.  447.)     I.  458 

1 v.  M'Call,  (III.  309.) 

VI.  244 

— v.  Nelson,  (II.  235.)  III.  428 

v.  Owens,  (I.  548,  549. 

III.  113.  130,  131.  133.) 
n.  67.     VI.  94.  106 

v.  Peyton,  (III.  447.) 

VI.  361 

v.  Safford,    (II.)  33.     III.  89 

v.  Seale,  (lit.  218.)    VI.  169 

v.  Springfield,  (I.  685.) 

II.  188 

.- v.  Van  Tuyl,  (I.  372;)  I.  392 

v.  Williams,  (II.  687. 

HI.  160.)     IV.  309.     VI.  128 
Williams  College  v.  Mallett,      (I.  664.) 

II.  157 
Williamson  v.  Berry,  (I.  704.)    II.  203 

v.  Daniel,      •        (III.  297.) 

VI.  233 

706.)     II.  204 

(II.  683.) 

IV.  305 

Willington  v.  Gale,       (I.  572.)     II.  80 

Willis  v.  Bucher,      (III.  266.  282.  295. 

307.309.457.)     VI.  209.  221. 

231;  241.  244.  369 

—v.Watson,      (III.  4  2.)     VI.  31 

Willison  v.  Watkins,  (I.  872.)  II.  402 
Williston  v.  Morse,  (II.  586.)  IV.  241 
Willoughby  v.  Willoughby,        (I.  428.) 

■  I.  446 


v.  Field,    (I. 
v.  Mason, 
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■  Vol.  Page 
Wills  v.  Cowper,  (II.  494.)  IV.  148 
Wilson  v.  Beddard,    (III.  50.)     IV.  47 

v.  Cheshire,      (I.  353.)     I.  381 

v.  Chisholm,  (II.  375.)     IV.  56 

v.  Cluer,  (I.  591.)     II.  89 

v.  Collishaw,   (I.  873.)     II.  402 

v.Edmonds,     (1.126.)     1.119 

v.Forbes,  (1.18.)     I.  13 

v.  Inloes,  (11.219.638.) 

m.  419.     IV.  266 

v.  Knubly,      (II.  427.)     IV.  93 

v.  Mason,  (I.  302.)     I.  339 

v.  McCollough,  (I.  693.) 

I.  196 

v.  Metcalf,        (I.  591.)     II.  89* 

v.  Troup,  (I.  442.  562.  II.  584.) 

1.455.     II.  79.     IV  241 

v.  Wilson,        (I.  443.  491.  587. 

II.  184.)     I.  456. 
II.  24.  88.     III.  351 

Ex  parte,  (1.572.)     11.80 

Wiltby  v.  Mountfort,  (II.  754  ) 

IV.  371 

Wiltshear  v.  Cottrell,  (I.  44.  266.) 

I.  46.  234 

Winch  v.  Bruton,     (III.  204.)  VI.  159 

Winchester  v.  Forster,  (III.  42.) 

VI.  31 

v.  Tilghman,        (III.  276.) 

VI.  212 
Winder  v.  Diffenderffer,  (I.  443.) 

I.  456 
Windham  v.  Portland,  (I.  203.) 

I.  172 

Windham's  (Justice)  Case,        (II.  432. 

750.)     IV.  96.  370 

Windsor  v.  China,      (II.  380.)     IV.  59 

Wing  v.  Burgis,  (II.  591.  629.) 

IV.  244.  265 

v.  Chase,  (II.  329.)     II.  26 

v.  Davis,  (II.  86.)     III.  283 

Winship  v.  Pitts,  (I.  133.)     I.  121 

Winslow  v.  Patten,  (II.  595.)    IV.  245 
Winslow's  (Lord)  Case,  (I.  117.) 

I.  112 
Winsor  v.  Cutts,  (I.  581.)     II.  85 


Winsorv.  Pratt,. 


Vol.  Pago 

(Iir.  53.  96.) 

VI.  49.  83 

Winter  v.  Winter,    (III.  145.)    VI.  116 

Winterbottom  v.  Ingham,      (I.  55.  278. 

.  II.  95.  373.)     I.  52.  243. 

III.  288.     IV.  55 

Winterton  v.  Crawford,  (III.  218.) 

VI.  169 
Winthrop  v.  Benson,        (I.  57.)'    I.  52 

v.  Minor,"     (I.  887.)     II.  413 

Winton  v.  Cornish,  (I.  49.)     I.  49 

Wise  v.  Wheeler,  (II.  642.)  IV.  267 
Wiseley  v.  Findlay,  (I.  857.)  II,  3S9 
Witham  v.  Perkins,  (I.  167.)  I.  149 
Withers  v.  Baird,  (11.775.)  IV.  388 
Witherspoon  v.  Dunlap,  (I.  886. 

III.  328.)     II.  413.     VI   259 
Withinton  v.  Withinton,  (III.  61.) 

VI.  54 
Witter  v.  Briscoe,         (IT  211.)     1.177 

—  v.  Mott,      (III.  153.)     VI.  122 

Woddington,  in  re,     (III.  51.)     VI.  48" 

Wolfe  v.  Scarborough,    (II.  588.  640.) 

IV.  242.  266 

Wood  v.  Beach,  (II.  324.)     IV.  24 

v.  Drury,  (II.  342.)     IV.  31 

v.  Hewett,    (1. 63.  266.   II.  629.) 

I.  55.  234.  IV.  265 

v.  Hickoek,         (I.  266.)     I.  234 

v.  Hills,  (III.  270,  271.) 

VI.  211,  212- 

v.  Hubbell,    (I.  253.  II.  95.  108.) 

I.  225.  III.  288.  296 

v.  Kelley,       (II.  638.)     IV.  266 

v.  Le  Baron,    (I.  887.)      II.  413 

v.  Mains,  (I.  519.)     II  42 

v.  Manley,       (II.  418.)     IV.  89 

v.  McGuire,  (I.  56.)     I.  52 

v.  Partridge,    (11.105.)    111.296 

Woodbridge  v.  Watkins,  (II.  4,74.) 

IV.  132 
Woodfolk  v.  Nashville,  (II.  69.)  III.  264 
Woodgate  v.  Unwin,      (III.  414.  417) 

VI,  340 

Woodman,  v.  Coolbi-oth,   (II.  335.  458~) 

IV.  29.  117 


Names  of  Cases. 
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Vol.  Page 
Woodman  v.  Smith,  (H."  334.)  IV.  28 
Woods  v.  Farmer,  (II.  857.)  IV.  452 
■ v.  Nashua  Man.  Co.     (II.  590.) 

IV.  244 

v.  AVallace,  (I.  554.  562.) 

II.  68.  74 
Woodward  v.  Brown,    (I.  283.)   I.  246 

v.  Cotton,  (II.  875.)     V.  2 

v.  McReynolds,        (I.  54.) 

I.  52 
Woodworth  v.  Guzman,  (I.  548.)  II.  67 
Woolcombe  v.  Ouldridge,  (I.  46.)  1.47 
Wooldridge  v.  Watkins,  (II.  494.) 

IV.  148 
Woolever  v.  Knapp,  (I.  870.)  II.  400 
Woolley  v.  Drage,  (I.  587.)  II.  89 
Wooster  v.  Wooster,  (III.  48.)  VI.  34 
Wooton  v.  Steffenoni,  (II.  754.) 

IV.  371 
Work  v.  Harper,         (I.  689.)     II.  195 

v.  Work,  (I.  370.)     I.  391 

Workman  v.  Dominick^  (III.  68.) 

VI.  60 
v.  Gillespie,  (II.  136.) 

III.  318 
Worman  v.  Teagarden,  (III.  433.) 

VI.  354 
Worral  v.  Rhoades,  (II.  28.)  III.  87 
Worrall  v.  Munn,  (II.  339.)  IV.  30 
Worth  v.  Northam,  (II.  833.)  IV.  435 
Worthington  v.  Hylyer,  (II.  594. 

599.) 
IV.  245.  247 
Wragg  v.  Denham,  (I.  585.)  II.  88 
Wray  v.  Steele,  (I.  371.)     I.  392 

Wren  v.  Bradley,  (I.  489.)     II.  22 

Wright  v.  Atkyns,  (III.  207.  225.) 

VI.  161.  174 

v.  Barrett,  (III.  229.)    VI.  1 76 

v.  Bates,  (I.  556.)    II.  69 

v.  Denn,        (III.  179.  226.  266. 

269.    279.    284.    325.    328.) 

VI.  138.  174.  209.  211.  218. 

223.  256.  259 

v.  Freeman,  (II.  234.)   III.  428 


Vol.  Pago 

Wright  v.  Hicks,       (II.  135.  III.  210.) 

III.  317.  VI.  163 

- v.Jesson,    (III.  320.)     VI.  353 

v.  Pearson,   (I.  360.     HI.  354.) 

I.  384.    VI.  281 
v.  Price,  (HI.  59.)     VI.  53 

v.  Scott,      (HI.  309.)     VI.  244 

v.  Trevezant,  (II.  375.)    IV.  65 

v.  Trustees  M.  E.  Church, 

(III.  23.  32.)     VI.  16.  23 

v.  Tattle,     (II.  744.)     IV.  368 

v.  Wakeford,  (HI.  72.)    VI.  62 

v.Wright,   (III  56.)  VI.  50,51 

Wyckoff's  Appeal,     (HI.  50.  91.  143.) 

VI.  47.  80.  115 

Wylde's  Case,         (III.  220.)     VI.  169 

Wyman  v.Brigden,  (III.  202.)  VI.  157 

v.  Farrar,  (H.  628.  746.) 

IV.  265.  369 

v.  Harper,       (I.  583.)     II.  86 

v.  Hook,         (II.  95.)     III.  288 

Wymple  v.  Fonda,        (I.  702.)  H.  202 
Wynch's  Trust,  (HI.  219.  304.) 

VI.  169.  239. 

Wynkoop  v.  Burger,  (II.  27.  34.) 

III.  86.  90 

Wynne  v.  Alexander,  (H.  640.) 

IV.  266 
Wystowe's  Case,  (I.  43.)     I.  46. 


Yarnold  v.  Wallis,  (in.  42.  143.) 

VI.  31.  115 

Yates  v.  Aston,  (I.  552.)     H.  68 

v.  Lansing,  (H.  38.)     III.  92 

Yeaton  v.  Roberts,  (I.  704.  HI.  163. 
.171.)  H.  203.  VI.  128.  134 
Yerby  v.  Yerby,  (HI.  105. 107.  109.)" 
VI.  89,  90.  92 
Yoder  v.  Standiford,  (I.  555.)  II.  69 
York  &  Jersey  Steamboat  Co.  v. 

Jersey  Co.  (I.  677.  683.) 

II.  167.  186. 
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Youde  v.  Jones, 

Young  v.  Brander, 
v.  Grove, 


Vol.  Page 
(IH.  117.  137.) 
VI.  95.110 
(I.  581.)     II.  85 
(III.  325.) 
VI.  256 

v.  Martin,     (III.  204.)  VI.  159 

v.  Ringo,        (II.  323.)     IV.  24 

v.Spencer,        (1.124.)    1.117 

v.  Tarbell,  (1.185.211.) 

1162.  177 

Young's  Estate,  In  re,    (I.  664.  II.  184. 

607.)    II.  157.  III.  351.  IV.  253 


Vol.  Page 


Zebach  v.  Smith,       (II.  493.  HI.  447.) 

IV.  148.  VI.  361 

Zeigler  v.  Grim,  (I.  8"86.)     II.  413 

Zimmerman  v.  Anders,  (III.  322.) 

VI.  254 
Zollieoffer  v.  Zollicoffer,        (HI.  192.) 

VI.  149 
Zouch  v.  Tarsons,  (II.  306.  434.) 

IV.  9.  98 
Zulev.  Zule,  (11.109.)     III.  298 


AN 


INDEX 


PRINCIPAL    MATTERS 


N.  B.  The  Numerals  refer  to  the  Volumes;  the  Figures  to  the  original  star  pages  in  the 
margin.  [The  references  enclosed  thus,  (  )  are  to  the  volumes  and  to  the  marginal  paging 
of  the  present  edition.] 


ABATEMENT  OF  FREEHOLD.     See  Disseisin. 
what  is,  (I.  51.)  I.  51 
previously  to  stat.  3  &  4  "Will.  IV.  c.  27,  must  have  been  avoided  by 

entry  or  continual  claim,  (II.  128.)  III.  312 
but  entry  of  a  younger  brother  upon  the  death  of  the  ancestor  was 

not  an  abatement,  (I.  52.)  I.  51 
where  a  coparcener  enters'specially  claiming  the  whole  land,  she 

gains    her  sister's   moiety  by,  (I.    860.)    II.   392.    Qu.    (I.  874.) 

II.  403 
ABATEMENT  OF  WRITS, 

a  writ  of  partition  between  joint  tenants  does  not  abate  by  the  death 

of  one  of  them,  (I.  855,  856.)  II.  385.  388 
ABATOR, 

may  make  a  valid  assignment  of  dower,  (I.  198.)  I.  169 
distinguished  from  a  tenant  at  sufferance,  (I.  289.)  I.  249 
cannot  grant  a  copyhold,  (I.  292.)  I.  271 
ABEYANCE, 

of  the  freehold  defined,  (I.  54.)  I.  52,  not  favored  in  law,  (I.  63.)  I.  55 

when  it  does  not  take  place,  (I.  58.)  I.  53 

instance  of  in  glebe,  (I.  58.)  I.  53 

of  the  fee-simple  defined,  (I.  63.)  I.  55 

of  a  remainder,  (I.  811,  812.)  II.  327-330 
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ACCEPTANCE  OF  EENT, 

after  disclaimer,  barred  the  lord  of  his  writ  of  right,  (I.  72.)  I.  64 
may  be  a  dispensation  of  forfeiture  of  a  copyhold,  I.  318,  319 
does  not  bar  an  escheat,  (II.  197.)  III.  400 
confirms  a  voidable  lease,  (II.  394.)   IV.  70,  but  not  a  void  lease, 

(II.  396.)  IV.  70-72 
bars  the  lessor  of  a  right  to  enter  on  the  breach  of  a  condition  in  a 

lease,  #(II.  396.)  iv!  72 
unless  he  was  ignorant  of  the  breach,  (II.  396.)  IV.  72 
ACCIDENTAL  FIRE, 

how  far  a  tenant  for  life  is  answerable  for  damages  by,  (I.  145,  146.) 

I.  132,  133.  (1.145,  n.)  I.  132,  n. 
Q.  whether  a  tenant  by  the  curtesy  is  answerable,  (I.  168.)  I.  150 
Q.  whether  a  dowress  is  answerable,  (I.  195.)  I.  166 
how  far  a  tenant  for  years  is  answerable,  (I.  262.)  I.  233 

usual  covenant  to  exempt  him  from  rebuilding,  (I.  146.)  I.  133. 
ACCOUNT,  ACTION  OF, 

lies  against  a  tenant  by  statute,  elegit,  &c,  (I.  531.)  II.  55 

lies  between  joint  tenants,  (I.  845.)  I.  377,  and  tenants  in  common, 

(I.  869.)  I.  400 
ACCUMULATION,  TRUSTS  OF.     See  Perpetuities. 

doctrine  of  accumulations  previous  to  the  statute  39  &  40  Geo.  IIL 

c.  98.  (III.  524-554.)  VI.  429-459 
doctrine  of  accumulations  since  the  stat.  (III.  524.)  VI.  459 
equity  will  support  a  trust  of  accumulation  pro   tanto,  (III.  555.) 

VI.  460 
ACT  OF  PARLIAMENT!     See  Statmes. 

perpetuities  by  act  of  parliament,  (II.  727.)  IV.  350,  351 
private  act.     See  Private  Act,  (II.  873.)  V.  1 
ACTION, 

.     right  of,  not  defeated  by  discontinuance  or  warranty,  (I.  90,  91.) 

I.  79. 

of  acgpunt.     See  Account. 

of  debt.     See  Debt. 

real  and  possessory,  (II.  130,  131.)  III.  314,  315 

what  real  actions  are  abolished,  (II.  131,  n.)  III.  315,  316.    See  stat.  3 

&  4  Will.  IV.  c.  27 
upon  a  covenant,  (II.  759.  777.)  IV.  375.  389 
for  recovering  dower.     See  Dower. 
of  ejectment.     See  Ejectment. 
for  injuring  the  inheritance  lies  in  'favor  of  a  reversioner,  (I.  821.) 

II.  336,  337 
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ACTION— continued. 

of  trespass.     See   Trespass. 
of  trover.     See  Trover. 
of  waste.     See  Waste. 
a  right  of  action, 

cannot  be  transferred,  (I.  253.  307.  469.)  I.  225.  342.  II.  4 
will  not  support  a  contingent  freehold  remainder,  (I.  749.)  II.  244. 
may  stand  in  jointure,  (I.  833.)  II.  366 
ACTON  BURNELL,  stat.  of,  (I.  514.)  II.  39 
ADMINISTRATORS.     See  Executors  and  Administrators. 
AD  QUOD  DAMNUM, 

writ  of,  (before  stat.  7  &  8  W.  III.  c.  37,)  was  sued  out  previous  to 
granting  the  king's  license  in  mortmain,  (I.  61.  II.  320.)  I.  54. 
IV.  21 
ADULTERY,     . 

is  a  bar  of  dower,  (I.  207.)  I.  175 

but  not  of  curtesy,  (I.  168.)  I.  150.     (See  also,  I.  168,  note  ) 
nor  of  jointure,  (I.  243.)  I.  209 
ADVANCEMENT, 

no  trust  results  to  a  father  on  a  purchase  of  land  in  the   name  of 
his  child,  for   it  is  an    advancement,  (I.  379-381.)  I.  398-400. 
Aliter,  when   in  his  own   name    and  that   of  his  son,   (I.   381.) 
I.  400 
ADVERBS  OF  TIME, 

effect  of,  in  the  limitation  of  remainders,  (I.  727.)  II.  225 
ADVERSE  POSSESSION, 

necessary  to  the  operation  of  the  statute  of  limitations,  and  what  it  is, 
(II.  243.  246.)  III.  436.  438 
ADVICE, 

words  of,  do  not  create  a  devise,  (III.  203.)  VT.  158,  when  they  raise 
a  trust,  (III.  207.)  VI.  161.     And  see  Implication. 
AGENT, 

purchasing  for  himself  is  a  trustee  for  his  principal,  (I.  449.)  I.  460 
notice  to  him  is  notice  to  the  party,  (II.  855.  860.  863.)  IV.  452.. 

455.  458. 
must  execute  deed  in  the  name  of  principal,  (II.  333.)  IV.  28 
AGREEMENT.     See  Articles  of  Agreement,  Deed. 

considered  with  reference  to  the  statute  of  frauds,  29  Car.  II.  c.  3, 

and  to  the  construction  of  s.  4.  (II.  344.)  IV.  32 
what  instrument  amounts  to  an  agreement  or  contract,  (II.  345.) 

IV*  33 
a  condition  of  a  bond  is  an  agreement  in  writing,  (II.  422.)  IV.  92 
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AGREEMENT— continued. 

what  is  a  sufficient  signing,  (II.  347.)  IV.  -34 
sealing' is  unnecessary,  ib. 

signing  by  the  party  to  be  charged,  is  sufficient,  (II.  347.)  IV.  35 
signing  by  a  third   person  as  a  clerk  to  the   agent  for  a  seller,  is 

good,  (II.  348.)  IV.  35 
or  by  an  auctioneer,  (II.  346.)  IV.  33,  n. 
an  agent  may  be  authorized  to  sign  by  parol,  (II.  349.)  IV.  35 
a  letter  signed  by  the  party  to  be  charged,  specifying  all  the  terms 
or  referring   to  them  in  some  written  agreement,  is  an  agree- 
ment,   (II.    349.)  IV.   35,   and  though  not  signed,  (II.   350.) 
IV.  36 
must  be  stamped  before  given  in  evidence,  (II.  350.)  IV.  36 
equity  will    order  them   to  be    delivered    up  for    that    purpose, 

(II.  350.)  IV.  36 
letters  previous  to  marriage  of  a  child  are  agreements,  (II.  351.) 
IV.  37 
though  by  parol,  is  good  in  equity,  though  the  statute  is  relied  on 
when  there  is  fraud,  (II.  352.)  IV.  38 
or   where   there    has   been  part  performance,  (II.   354.  357.) 
IV.  39.  41,  42 
what  acts  are  a  part  performance  ; 

delivery  of  possession  or  laying  out  money,   (II.  352.  358.) 

IV.  39.  43 
payment    of  purchase-money,  (II.  352.  354.)  IV.  39,  40,  and 

note, 
but  not  payment  of  earnest,  or  of  a  small  sum,  (II.  355.)  IV.  40, 
nor  introductory  acts,  (II.  356.)  IV.  40 
by  parol  is  good,  where  it  is  confessed  to  exist  without  insisting  on 
stat.  frauds,  (II.  358.)  IV.  43 

written  agreement,  when  may  be  discharged  by  parol,  notwith- 
standing the  stat.  (II.  359.)  IV.  44 
no  averment  founded  on  parol  evidence  can  be  admitted  to  con- 
tradict or  vary  a  written  agreement,  ib. 
an  agreement  to  surrender  a  copyhold  does  not  entitle  the  lord  to  a 

fine,  (I.  296.)  I.  296 
restraining  an  equity  of  redemption,  is  void,  (I.  556.)  II.  69 
for  partition,  how  far  it  binds  a  joint  tenant,  (I.  856.)  I.  389 
for  partition,  by  husbands  of  joint  tenants,  will  not  bind  the  heirs  of 

the  joint  tenants,  (I.  857.)  I.  390 
by  an  infant  to  levy  a  fine  or  suffer  a  recovery  to  uses,  did  npt  amoun  t 
to  a  declaration  o.f  uses,  (II.  469.)  IV.  128 
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AGREEMENT— continued. 

to  convey  lands,  will  operate  in  equity  as  a  revocation  of  a  devise, 

(in.  111.)  VI.  93 
AIDS, 

original,  by  feudal  vassal  to  lord,  (I.  14.)  I.  11 
purely  military,  (I.  15.  30,  31.)  I.  12.  24,  25 
ALIENATION, 

unlimited  power  of,  existed  in  England  in  the  time  of  the  Saxons, 

(II.  297.)  IV.  3 
by  a  tenant  in  tail  is  not  void  but  voidable,  and  previously  to  the  stat. 

3  &  4  Will.  IV.  c.  74,  sometimes  created  a  discontinuance,  (I.  89. 

92,  93.  775.  II.  130,  131.)  I.  78.  81,  82.  II.  269.  III.  314,  315. 

See  Discontinuance. 
uses  before  the  stat.  27  Hen.  VIII.  were  alienable,  (I.  307.)  I.  342 
trusts  are  alienable,  (I.  388,  389.)  I.  406,  407 
conditions  in  lease  for  years  restraining  it  construed  strictly  (I.  473.) 

II.  7. 
and  do  not  extend  to  assignees  of  lessee  who  has  assigned  his  term 

with  consent  of  lessor,  ib. 
a  tenant  for  life  or  years  may  be  restrained  from,  by  proviso,  (I.  473. 

II.  710.)  IV.  332 
may  be  restrained  by  act  of  parliament,  (II.  726,  727.)  IV.  350,  351 
how  long  a  power  of  alienation  may  be  suspended,  (II.  717.)  IV.  338. 

See  Perpetuities  and  Executory  Devise. 
of  an  equity  of  redemption,  (I.  599.)  II.  94 
of  offices,  when  an  offence  against  the  statute  5  &  6  Edward  VL 

(H.  47.)  III.  109 
prevents  aji  escheat,  (II.  197.)  III.  400 

origin  and  progress  of  the  power  of  alienation,  (II.  297.)  IV.  3 
fines  for  alienation  of  lands  held  in  capite,  (II.  297.  299.)  IV.  4.  6 
by   lay,   ecclesiastical,   and    eleemosynary   corporations,    (II.    310.) 

IV.  13 
by  matter  of  record,  (II.  873.)  V.  1 
of  crown  lands,  (II.  910,  911.)  V.  46 

distinguished  from  alienation  by  feoffment  or  deed,  (I.  471.)  II.  5 
effects  of;  in  revoking  a  devise.     See  Devise. 
ALIENS, 

joint  tenancy  of,  with  natural-born  subjects,  (I.  840.)  II.  373 

who  are  considered  such,  (II.  141.)  III.  320,  321 

cannot  be  freeholders,  (I.  59.)  I.  53 

cannot  be  tenants  by  the  curtesy,  (I.  159.)  I.  144 

are  not  entitled  to  dower  ;  exceptions,  (I.  181.)  I.  159 
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ALIENS — continued.  • 

an  alien  husband  is  not  entitled  to  a  term  belonging  to  -his  wife, 

(I.  258.)  I.  229 
cannot  be  seised  to  uses,  (I.  318.)    I.  350 
•     an  alien  friend  merchant  may  have  the  benefit  of  a  statute  or  <recog- 
nizance,  (I,  522.)  II.  47 
may  be  joint  tenants,  but  are  liable  to  forfeiture  upon  office  found, 

(I.  840.)  II.  373 
cannot  inherit  lands,  (II.  141.)  III.  320 

a  title  may  be  deduced  through  an  alien,  when  capable  of  inheriting, 
in  American  States,   (I.  59,  n.  II.  39,  n.  141,  143,  n.)  I.  53,  n. 
III.  320,  n.  322 
may  purchase  but  cannot  hold  lands,  (II.  319.)  IV.  21 
may  be  devisees,  but  Qu.  for  whose  benefit,  (III.  21.)   VL  15 
ALLODIUM,  oe  ALLODIAL  LANDS, 
derivation  of  the  word,  (I.  7.)  I.  5 
owner  of,  . 

had  the  dominium  rectum  et  verum,  (I.  6.)  I.  4 
though  liber  homo,  was  bound  to  military  service,  {I.  7.)  I.  5 
nature  of,  (L  10.)  I.  7 
conversion  of  into  the  feud,  reasons  for,  and  effects  of  it,  (L  10.  24. 

26.)  I.  7.  19,  20, 
lands  given,  without  reserving  fealty,  were,  (I.  14.)  I.  11 
on  descent  of,  the  ascending  line  might  inherit,  (I.  18.)  I.  14 
cannot  now  exist  in  England,  and  why,  (I.  24.  26.)  I.  19,  20.     See 
Feudal  Systfim. 
AMBIGUITAS  LATENS, 

may  be  explained  by  averment,  in  a  deed,  (II.  610.)  JV.  255 
and  also  in  a  will,  (III.  197.)  VI.  153 
ANCIENT  DEMESNE  LANDS, 

nature  of  their  tenure,  (I.  35.)  I.  36,  37 
how  destroyed,  (I.  35.)  I.  38 
how  restored,  ib. 
privileges  of  the  tenants  of,  ib. 

new  enactments  respecting  fines  and  recoveries  of,  (I.  100.) .  I.  93 
may  be  extended  by  elegit,  (I.  521.)  II.  51 
ANNUITIES,  III.  2 

charged  on  the  persons  of  the  grantors  only  cannot  be  entailed, 

(I.  83.)  I.  73 
charged  on  duties  for  imports  and  exports  cannot  be  entailed,  ib. 
charged  on  the  post-office  revenues  cannot  be  entailed,  ib. 
when  real  estate,  (I.  83,  n.)  I.  73,  n. 
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APPARENT  HEIR,  distinguished  from  an  heir  presumptive,  (II.  148.) 

ni.  328 
APPOINTEE, 

who  may  be  one,  (II.  489.)  IV.  146 
APPOINTMENT, 

power  of.     See  Power. 
under  a  power.     See  Power. 

a  trust  results  in  default  of  appointment,  (I.  378.)  I.  396 
of  new  trustees  by  the  court  of  chancery,  (I.  449.)  I.  460.    See  Trus- 
tees. 
APPORTIONMENT, 

of  conditions,  (I.  511.)  II.  36.     See  Conditions. 
of  common,  (II.  11,  12.)  in.  72,  73.     See  Common. 
of  rents.     See  Rents. 
APPROVEMENT  OF  COMMON  under  statutes  20  Hen.  III.  c.  4,  and 

Westm.  2,  c.  46.  (II.  16.  21.)  HI.  76  et  seq. 
ARTICLES  OF  AGREEMENT.     See  Agreement. 

nature  and  construction  of,  (II.  307.  615.)  IV.  10.  258 

are  good  against  judgment  creditors,  (I.  524.)  II.  49 

in  what  cases  articles  of  agreement  will  sever  a  joint  tenancy,  (I.  851.) 

II.  382 
land  contracted  for  by  articles  are  devisable,  (III.  31.)  VI.  23 
construction  of,  (II.  615.)  IV.  258 
on  marriage.     See  Settlements. 

how  construed,  (II.  615.  679.)  IV.  259.  302 
cross  remainders  may  be  implied  in,  (II.  679.)  IV.  302 
rule  in  Shelley's  case  not  applied  to,  (II.  692.)  IV.  313 
though  the  estate  be  the  wife's,  (II.  694.)  IV.  316 
except  where  an  estate  tail  is  given  to  the  wife  in  an  estate  of 

the  husband's,  (II.  695.)  IV.  319 
or  where  there  is  a  difference  in  two  sets  of  limitations,  (II.  697.)  - 

IV.  319 
same  construction  as  to  daughters,  where  words  are  heirs  female, 

as  to  sons  where  words  are  heirs  male,  (U.  698.)  IV.  320 
but  not  where  the  words  are  heirs  of  the  body,  and  there  is  a 

provision  for  daughters,  (II.  699.)  IV.  321 
the  word  issue  extends  to  daughters,  (II.  701.)  IV.  323 
binds  lands  when,  (II.  760.)  IV.  377 
by  widow,  previous  to  second  marriage,  (II.  843.)  IV.  443,  444 
settlements  in  pursuance  of  articles  rectified,  whether  so  made  be- 
fore or  after  marriage,  (II.  701.)  IV.  323 
vol.  in.  68 
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except  in  the  case  of  purchasers  for  valuable  consideration,  (II.  703.) 

IV.  325 
except  where  made  before  marriage,  and  not  expressed  to  be  in  pur- 
suance of  the  articles,  ib. 
ASSETS, 

defined,  (II.  737.)  IV.  359 

by  descent,  the  heir  is  liable  to  their  amount,  (I.  65.)  I.  57 

what  are  considered  assets, 

trust  estates,  (I.  398.)  I.  413. 

terms  attendant,  or  in  gross,  (I.  405.  426.)  I.  418.  426 

an  equity  of  redemption  is  assets  in  equity,  (I.  608.)  II.  103 

what  reversions  are  assets.     See  Reversion. 

a  rent  in  some  cases,  (II.  98.)  III.  290 

what  are  assets  for  payment  of  bond  debts,  (II.  425,  426.)  I V.  92,  93 
ASSIGNEE, 

who  are  assignees  within  the  statute  32  Hen.  VIII.  (I.  508.  II.  756. 

759.)  II.  35.  IV.  373.  375 
of  a  bankrupt.     See  Bankrupt. 

of  a  bond,  must  sue  in  the  name  of  the  first  obligee,  II.  429.  IV.  96 
of  a  lease,  is  subject  to  the  covenants,  (I.  580,  581.  II.  756.  780.)  II.  85, 
86.  IV.  372.  392 

is  entitled  to  the  benefit  of  covenants,  (II.  759.)  IV.  375 
of  a  mortgage,  is  only  entitled  to  what  is  due,  (I.  587.)  II.  89. 

will  be  allowed  interest  upon  interest  on  the  money  paid,  when, 
(I.  657.)  II.  152 
of  lessor  and  lessee,  what  privity  between  them,  (II.  760.)  IV.  376 
of  an  office,  distinguished  from  a  deputy,  (II.  46,  47.)  III.  105,  106 
ASSIGNMENT, 

is  properly  a  transfer  of  some  particular  estate  in  lands,  but  is  usually 

applied  to  the  transfer  of  a  term  for  years,  (II.  416.)  IV.  88 
distinguished  from  a  derivative,  or  under-lease,  ib. 
proper  operative  words  of,  (II.  417.)  IV.  88 
is  good  without  technical  words,  ib. 

since  stat.  frauds,  must  be  by  deed  or  note  in  writing,  (II.  417.)  IV.  89 
what  may  be  assigned, 

every  estate  in  lands  and  tenements,  ib. 

every  certain  estate  vested  in  prcesenti  in  incorporeal  hereditaments, 
though  the  interest  be  to  take  effect  in  futuro,  ib. 

a  mortgage,  (I.  591.)  II.  89 

a  contingent  remainder  or  equitable  interest,  (I.  816.   II.  418.) 
H.  333.  IV.  89 
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AS  SIGNMENT— continued. 

rent  accruing,  (II.  417,  n.)  IV.  89,  n. 

a  right  of  entry,  II.  417,  418.)  IV.  89 

improvements,  ib. 

license,  when,  ib. 

an  office  in  some  cases,  (II.  44.)  III.  103 

a  bond  in  equity,  (II.  429.)  IV.  95,  96 

a  chose  in  action  in  equity,  (II.  417.  429.)  IV.  89.  95,  96,  but  not 

at  law,  (I.  469.  Ii.  429.)  II.  4.  IV.  95 
an  executory  interest,  (III.  519.)  VI.  425 
a  power  coupled  with  an  interest,  (II.  4.  8.)  IV.  89. 

but  not  a  naked  power,  ib. 
no  right  of  entry  or  reentry,  ib. 
of  dower.     See  Dower. 
of  a  lease, 

gives  the  lessor  a  double  remedy  for  his  rent,  (II.  118.)  III.  304 
covenant  not  to  assign,  (II.  757.)  IV.  374 

does  not  exonerate  the  assignor  from  covenants,  (II.  758.)  IV.  375 
usual  covenants  in,  (II.  780.)  IV.  392 

registering  the  assignment  is  not  a  register  of  the  lease,  (II.  852.) 
449 
of  a  mortgage, 

the  mortgagor  is  usually  a  party,  (I.  591.)  II.  89 
registering  the  assignment  is  not  notice  to  the  occupier,  ib. 
of  a  term  attendant.     See  Trust. 

of  a  term  for  years,  is  good  without  consideration,  (II.  416,  417.) 
IV.  88,  89 
ASSIZE,  m 

rents  of  assize,  (II.  74.)  III.  274 
ASSURANCES,  different  kinds  of,  (H.  300.)  IV.  7 
ATTAINDER.     See  Escheat. 
for  high  treason, 
creates  a  forfeiture, 

of  an  estate  in  fee  simple,  (I.  71.)  I.  63 
of  an  estate  tail,  (I.  98.)  I.  90 

of  a  right  of  entry  in  the  tenant  in  tail,  (I.  98,  99.)  I.  90 
but  not  of  a  right  of  action,  ib. 

and  only  while  there  are  heirs  inheritable,  (I.  99.)  I.  91 
of  a  husband  is  a  bar  of  dower,  (I.  206.)  I.  174 

though  followed  by  pardon,  ib. 
of  a  cestui  que  trust  creates  a  forfeiture,  (I.  396,  397.)  I.  411,  412 
a  po^er  becomes  forfeited  to  the  crown  on,  (II.  583.)  IV.  239 
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ATTAINDER— continued. 

in  what  cases  the  crown  may  execute  a  power  so  forfeited,  (H.  583.) 
IV.  240 
for  felony, 

does  not  create  a  forfeiture  of  an  estate  tail,  (I.  99.)  I.  91 
of  a  husband  is  not  a  bar  of  dower,  (I.  206,  207.)  I.  174,  175 
for  petty  treason  or  felony, 

creates  a  forfeiture  -of  estate  in  fee  simple  for  a  year  and  a  day, 

(an,  jour,  et  wast,)  (I.  72.)  I.  63. 
of  cestui  que  trust  does  not  create  forfeiture,  (I.  397.)  I.  412 
for  treason  or  felony, 

takes  away  curtesy,  (I.  160.)  I.  144. 
but  not  jointure  for  attainder  of  husband,  (I.  242.)  I.  209 
of  a  trustee,  previously  to  stat.  4  &  5  Will.  IV.  c.  23,  created  a  for- 
feiture of  the  legal  estate,  (I.  431.)  I.  447,  448 
of  a  warrantor,  destroys  his  warranty,  (II.  738.)  IV.  366. 
ATTAINTED  PERSONS, 

cannot  be  freeholders,  (I.  59.  206.)  I.  53.  174. 

are  barred  of  dower,  (I.  207.)  I.  175 

where  they  are  incapable  of   inheriting  or  transmitting,  (II.  145.) 

III.  322,  323 
cannot  convey  by  deed,  (II.  319.)  IV.  20 
may  purchase,  but  cannot  hold,  (II.  319.)  IV.  21 
ATTENDANT  TERMS,  (I.  405  and  note.)  I.  418.     See  Trust. 
ATTESTATION, 

of  a  deed,  (II.  341  and  note.)  TV.  31 
of  a  will,  (III.  53  and  note.)  VI.  49.     See  Devise. 
of  a  declaration  to   revoke  a  devise,   (III.  91.)    VI.  80.      See 
Devise. 
ATTORNEY, 

notice  to  him  is  notice  to  the  party,  (II.  855  et  seq.  and  note.)    IV. 

452.  455.  458 
gift  or  gratuity  to,  (II.  801.)  IV.  412 

deed  of  gift  to,  or  purchase  by,  when  avoided,  (II.  801.)  IV.  412.  " 
See  Agent. 
ATTORNMENT, 

a  grant  operates  without  attornment,  (II.  369.)  iV.  51 
what,  (L  578,  n.)  II.  84,  n. 
AUCTIONEER, 

agent  of  both  parties,  (II.  346,  n.)  IV.  33,  n. 
AVERMENT.     See  Parol  Evidence, 

an  averment  that  a  provision  made  for  a  wife,  previous,  to  marriage, 
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AVERMENT— continued. 

was  meant  in  bar  of  dower,  Qu.  if  admissible,  (I.  225.)  1. 191, 

192 
admissible  to  explain  or  support,  but  not  to  contradict  or  vary,  a 

written  agreement,  (II.  359.)  IV.  44 
when  admissible  in  the  construction  of  deeds,  (II.  607-611.)  IV. 

253-256 
an  averment  of  the  uses  of  a  devise  is  inadmissible,  (III.  7.) 

VI.  7. 
when  admissible  in  the  construction  of  devises,  (III.  196.)  VI. 

153 
AVOIDANCE, 

of  deeds.     See  Deed,  (II.  792,  794.)  IV.  404.  406 
AVON  RIVER, 

shares  in,  are  real  property,  (I.  41.  44.)  I.  46 
a  woman  may  be  endowed  of  a  share  in  it,  (I.  184.)  I.  161 
AVOWRIES, 

restrained  to  50  years  by  the  statute  of  limitation,   (II.  104.  239.) 

m.  295,  296.  432 
distinction  as  to  seisin  in  case  of,  (II.  239.)  III.  432 


B. 

BANKRUPT, 

executing  powers  by,  (II.  581  and  note.)  IV.  237  and  note 
settlement  by,  after  marriage,  when  only  good,  (II.  824.)  IV.  427 
assignee,  of, 

real  estate  vests  in,  (I.  97.)  I.  88 

not  protected  from  dower  by  a  term  attendant,  (I.  420.)  I.  442 
may  not  buy  the  bankrupt's  estate,  (II.  801.)  IV.  412 
selling  a  lease  cannot  require  covenants  for  indemnity,  (II.  780.) 
IV.  392 
estates  tail  are  subject  to  the  bankrupt  laws,  .(I.  97.)  I.  89 
new  enactments  concerning,  (I.  97,  98.)  I.  88,  89. 
BANKRUPTCY, 

a   condition   that  a  lease  shall  determine  by  bankruptcy  is  good, 
(I.  478.)  II.  12 
BARGAIN  AND  SALE, 

is  a  deed  deriving  effect  from  stat.  uses,  (II.  323.  433.)  IV.  24.  98 
'      exception,  (II.  442.)  IV.  105 

when  enures  as  a  feoffment,  (II.  361.)  IV.  46 
68* 
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BARGAIN  AND  SALE— continued. 

operates  without  transmutation  of  possession,  for  it  only  transfers  a 

use,  (I.  335.  II.  433.)  I.  366.  IV.  98. 
what  words  are  necessary,  (II.  434.)  IV.  98 
the  words  "  bargain  and  sell," 

may  create  a  covenant  to  stand  seised,  (II.  443.   601.)  IV.  105, 

106.  248 
or  enure  as  a  confirmation,  though  bad  as  a  bargain  and  sale,  for 
want  of  consideration,  (II.  602.)  IV.  249 
when  the  words  "  grant,  bargain,  and  sell,"  operate  as  covenants  for 

the  title,  (II.  768.)  IV.  381 
who  may  convey'  by,  (II.  435.)  IV.  99 
what  may  be  conveyed  by, 

every  estate  of  freehold  in  possession,  (II.  436.)  IV.  100 

estates  in  remainder  and  reversion,  if  the  right  to  them  is  actually 

vested  in  the  bargainor  at  the  time,  ib. 
incorporeal  hereditaments  id  esse  at  the  time,  as  rents,  advowsons, 
tithes,  commons,  &c.  (II.  437.)    IV.  100,  and  see  (I.  305.  321.) 
I.  341.  353 
but  not  a  chattel  interest,  and  why,  (II.  437.)  IV.  100 
a  chattel  interest  may  be  created  by,  ib.  IV.  101 
requires  a  pecuniary  consideration,  or  will  be  void,  (II.  323.  438.) 
IV.  23.  101 
but  the  quantity  of  the  sum  is  not  material,  (II.  438.  456.)  IV. 

101.  115 
if  in  consideration  of  natural  love  will  enure  as  a  covenant  to  stand 
seised,  (II.  438,  n.)  IV.  101,  n. 
thus  a  conveyance  to  a  person  on  trust  to  pay  grantor's  debts,  out 
of  the   lands   conveyed,   will  not    operate   as,    (II.    439.)      IV. 
101 
a  rent  may  be  reserved  on,  (II.  76.  439.)  III.  276.   IV."  102. 
must  be  by  indenture,  (II.  439.)  IV.  102 
must  be  enrolled,  (II.  439.  449.)  IV.  102.  110 

the  enrolment  must  be  within  six  lunar  months,  (II.  440.)  IV. 

102 
and  has  a  relation  to  the  date  or  delivery,  (II.  440.)  IV.  103 
where  the  lands  are  within  certain  cities  or  boroughs,  enrolment  is 

unnecessary,  ib. 
a  bargain  and  sale  for  years  need  not  be  enrolled,   (II.  441.) 

IV.  103 
its  effect  as  an  agreement  to  convey,  or  as  a  grant  of  reversion, 
when  it  is  not  enrolled,  (II.  605.)  IV.  251 
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if  enrolled,  will  in  London  bar  a  woman  of  dower,  (I.  211.)  I.  177 
does  not  devest  any  estate,  (II.  442.  451.)  IV.  104.  Ill,  for  it  only 

conveys  what  the  bargainor  may  lawfully  convey,   (I.   777.)  II. 

270 
no  use  can  be  declared  on,  except  to  the  bargainee,  (II.  451.)  IV. 

112 
exception,  (H.  442.)  IV.  105 
use  remains  to  bargainor  by  implication,  (I.  343.  II.  597.)  I.  374- 

IV.  246 
Qu.  if  powers  can  be  inserted  in,  (II.  477.  518.)  IV.  135.  178 
a  power  of  leasing  cannot  be  reserved  in,  (II.  518.)  IV.  178 
does  not  extinguish  a  power  in  gross,  (II.  579.)  IV.  235 

nor  a  power  simply  collateral,  (II.  582.)  IV.  238 
conveys  the  legal  estate  to  the  bargainee,  (I.  354.)  I.  382 
by  a  particular  tenant  will  not  destroy  contingent  remainders,  (I.  776.) 

II.  270 
not  enrolled  held  to  revoke  a  devise,  (III.  112.)  VI.  94 
under  the  statute  of  uses  distinguished  from  bargains  and  sales  under 

authorities,  (II.  442.)  IV.  105 
BARONIES,  # 

of  the  king  ut  de  honore  out  baronid,  (I.  28.)  I.  21 
a  caput  baronice  is  subject  to  curtesy,  (I.  161.)  I.  145 
the  caput  baronice  was  not  subject  to  dower,  (I.  189.)  I.  164 
BASE  OR  QUALIFIED  FEE,  (I.  73  )  I.  64,  65.     See  Estate  in  Fee 

Simple. 
defined,  (I.  73.  91.)  I.  65.  80 
does  not  merge  in  fee  simple,  (I.  64.  73.  III.  579.)  I.  56.  65.  VI. 

481,  482 
how  created,  (I.  91.)  I.  80 

incidents  to,  ib. 
liable  to  dower,  (I.  184.)  I.  162 
BASTARD, 

cannot  inherit,  (II.  138.)  III.  319 

'doctrine  of  quatuor  maria,  non-access,  &c.  (II.  138.  140.)     III.  319, 

320 
may  be  devisee,  unless  in  ventre  matris,  III.  21.  214,  215.)     VI.  15. 

165,  166 
affection  for  a  bastard  is  not  a  sufficient  consideration  to  raise  a  use  in 

a  covenant  to  stand  seised,  (II.  448.)  IV.  109 
but  it  would  be  sufficient  declaration  of  a  use  upon  a  fine,  (II.  461.) 

IV.  120 
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remainder  to,  is  void,  (I.  733.)  II.  230 

BISHOPS.     See  Ecclesiastics  and  Corporations. 

how  restrained  from  waste,  (I.  142,  143.)  1. 130,  131 
their  certificates  determine  the  legality  of  marriage,  (I.  175.)  I.  155 
may  make  grants  of  copyholds  to  bind  their  successors,  I.  270 
offices  incident  to  bishopricks  are  not  within  disabling  acts,  (II.  40.) 

III.  95 
BLOOD, 

where  a  sufficient  consideration  to  raise  a  use,  (I.  379,  380.)  I.  398, 
399 

dignity  and  proximity  of,  (II.  170  and  note.)  III.  352 

corruption  and  restitution.     See  those  articles. 
BOCKLAND,  (II.  302.)  IV.  7 
BODIES  CORPORATE.     See  Corporations. 
BOND.     See  Recognizance. 

described,  (II.  421.)  IV.  91,  why  called  a  specialty,  (II.  423.)  IV. 
92 

condition  of,  (II.  421,  422.)  IV.  91,  92 

is  an  agreement  in  writing,  (II.  423.)  IV.  92 

writing,  sealing,  and  delivery,  essenjjal  to,  (II.  421.)  IV.  91 

statute  of  frauds  does  not  extend  to,  ib. 

is  good  without  technical  words,  ib. 

so  of  the  condition,  if  the  parties'  intent  can  be  discovered,  (II.  422.) 

IV.  92 

when  an  illegal  or  impossible  condition  avoids  the  whole  bond,  ib. 

bond  contrary  to  statute,  ib.  n. 

debts  by,  preferred  to  those  due  on  simple  contract,  (II.  424,  425.) 

IV.  92 
is  no  lien  whatever  on  lands,  till  laid  thereon  by  a  judgment,  (I.  614. 

11.425.)  11.107.  IV.  93. 
effect  of, 

as  to  the  obligor  and  his  heir,  (II.  425.)  IV.  92,  93 

as  to  the  heir  of  an  obligor  who  is  a  reversioner,  (II.  426.)  IV.  93 

as  to  a  devisee,  ib. 
when  the  penalty  in  the  obligation  differs  from  that  mentioned  in  the 

consideration,  ib.  and  note, 
where  the  remedy  on,  may  exceed  the  penalty,  (II.  427.)  IV.  94 
bonds  to  the  king,  (i.  e.  recognizances)  ib. 
may  be  assigned  in  equity,  (II.  429.)  IV.  95,  96,  but  not  at  law, 

(II.  418.  429.)  IV.  89.  95. 
assignee  of,  must  sue  in  the  name  of  the  obligee,  (II.  429.)  IV.  96 
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distinguished  from  a  recognizance,  (II.  428.)  IV.  95 

from  a  tenant  in  tail  not  to  commit  waste  is  void,  (I.  472,  473.)  II. 

6,7 
Qu.  whether  a  bond  from  a  tenant  in  tail  not  to  bar  the  entail,  or  suffer 

a  recovery,  was  valid,  (I.  472.)  II.  6 
when -valid,  where  a  condition  would  have  been  void,  (I.  472.)  II.  6 
for  surrendering  an  office,  when  valid,  (II.  48.)  III.  110 
for  securing  the  profits  of  an  office  to  the  appointor,  when  valid,  ib. 
defeasance  of  bonds,  (II.  429.)  IV.  96 

BOND  DEBTS.     See  Debts. 

BOTES.  (I.  107.)  I.  105.     See  Estovers. 

BROTHERS,  the  descent  between  them  is  immediate,  (II.  155.)  III.  335 

BUILDINGS,  belong  to  tenants  in  fee  simple,  (I.  62.)  I.  55.    See  House 
when  real  estate,  (I.  42.)  I.  46 


C. 

CANAL  SHARES.     See  Navigation. 

when  real  estate,  (I.  41.)  I.  46,  47 
CANCELLING, 

when  it  will  avoid  a  deed,  (II.  797.)  IV.  408 

when  a  revocation  of  a  devise,  (III.  96.)  VI.  83 

when  cancelling  a  subsequent  will  is  a  republication  of  a  former  one, 
(III.  152.)  VI.  121 

when  it  will  operate  as  a  re-conveyance,  (H.  301,  n.)  IV.  7,  n. 
CAPITE, 

tenure  in,  (I.  28.)  I.  21 

must  be  of  the  person  of  the  king,  ib. 
CAPUT  BARONLE.     See  Dower. 
CASTLE, 

allotment  of,  on  partition  among  parceners,  (I.  865.)  TL.  397 
CATTLE, 

levant  and  couchant.     See  Common. 
CELLAR,  will  not  pass  by  a  lease  of  a  yard,  (II.  645.)  IV.  269.  (149,  n.) 

I.  49,  n. 
CESTUI  QUE  TRUST,  (I.  352.)  I.  381 

when  in    possession,  is  considered  at   law  as  tenant  at 'will  to  the 
trustee,  ib. 
CESTUI  QUE  USE.     See  Use. 
CESTUI  QUE  VIE.     See  Estate  for  Life. 
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CHAMBERS,  when  real  estate,   (I.  49.)  I.  49 
CHANCERY,  Court  of, 

will  appoint  new  trustees,  (I.  449.)  I.  460 
a  will  may  be  proved  in  chancery,  (III.  80.)  VI.  70,  71 
will   direct  the  ecclesiastical  court   to  deliver   up   an  original  will, 
where  it  must  be  produced  in  evidence,  (III.  10, 11.)  VI.  9 
CHARGES, 

when  they  merge  or  become  extinguished  in  the  fee,  (I.  64.  III.  594- 
597.)  1.56.  VI.  496-499 
CHARITABLE  USES, 

what    conveyances    to   charitable   uses   are    valid,    (II.  320,  321.) 

IV.  21,  22 
what  devises  to  charitable  uses  are  valid,  (III.  22.  160.)  VI.  15,  16. 
128 
CHARTERS-     See  Deeds,  Statutes,  Title  Deeds. 
descendible  as  heir  looms,  (I.  42.)  I.  46' 
detinue  of  charters  is  a  bar  of  dower,  (I.  209.)  I.  176,  177. 
a  lord  by  escheat  is  entitled  to  charters,  (II.  215.)  HI.  417 
description  of  a  deed  or  charter,  (II.  301.)  IV.  7 
CHATTELS  REAL, 

description  of  chattels,  (I.  256.)  I.  227  • 

an  estate  for  years  is  a  chattel  real,  ib. 

vest  in  executors,  though  otherwise  limited  ;  exception  for  the  king, 

(I.  256.)  I.  228 
estates  by  statute  merchant,  statute  staple,  and  elegit*  are  but,  (I.  530. 

531.  III.  573.)  II.  54,  55.  VI.  475 
if  held  in  joint  tenancy  are  liable  to  survivorship,  (I.  836.)  II.  369 
a  chattel  interest  may  be  created,  but  cannot  be  conveyed  by  bargain 

and  sale,  (II.  437.)  IV.  100 
lands  devised  to  executors  for  and  until  payment  of  debts,  are  chattel 

interests,  (I.  250.  III.  444.)  I.  223.  VI.  361 
are  devisable,  (III.  21.)  VI.  23,  what  words  pass  them,  (III.  292.) 

VI.  229 
in  the  case  of  chattels  real,  a  general  devise  will  pass  all  the  estate 

of  the  devisor,  ib. 
a  remainder  over  after  a  devise  for  life  of  a  chattel  is  good  by  way 

of  executory  devise,  (III.  292.)  VI.  230 
bona  fide  sale  of,  by  executors,  good  against  creditors,  (I.  267.)  I;  234 
■    CHIEF  RENTS,  (II.  74.)  III.  274 
CHILDREN, 

the  word  children  is  a  good  description  in  a  devise,  (III.  219.)  VI.  169 
effects  of  the  word  children  in  creating  an  estate  tail  in  a  devise, 
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(III.  303.)  VI.  239,  the  rule  in   Shelley's  Case  does  not  apply  to 
this  word  in  a  devise,  (III.  363.)  VI.  290 
posthumous.     See  Posthumous  Children  and  Infants  in  ventre  matris. 
CHOSE  IN  ACTION,  ENTRY,  OR  RE-ENTRY, 

not  assignable  at  law,  (I.  469.  II.  418.  429.)  II.  4.  IV.  89.  95 
except  to  or  by  the  king,  (II.  429.)  IV.  96 

the  assignment  of  a  chose  in  action  will  be  protected  in  equity,  ib. 
the  assignee  takes  subject  to  all  equity  to  which  it  was  liable,  ib. 
CLAIM, 

of  continual  claim,  (I.  50.)  I.  50 

abolished  by  stat.  3  &  4  Will.  IV.  c.  27,  ib. 
force  of  the  word  claim  in  a  release,  (II.  405.)  IV.  78 
CODICIL,  (III.  7.)  VI.  6 

when  must  be  separately  attested,  (III.  64.)  VI.  57 

when  a  codicil  giving  legacies  is  not  within  the  statute  of  frauds, 

(III.  74.)  VI.  64 
is  sometimes  a  revocation  of  a  will,  (III.  90.)  VI.  80 
sometimes  a  republication,  (III.  142.)   VI.  114 
may  explain  a  dubious  expression  in  a  will,  (III.  177.)  VI.  136 
COGNIZEE  and  COGNIZOR, 

of  a  statute  or  recognizance.  See  Estate  by  Statute  fyc,  (I.  513.)  II.  38 
COLLATERAL  CONSANGUINITY,  (II.  137.)  III.  319 
COLLATERAL    DESCENTS.     See  Descents,     (II.    154-162.)    III. 

334-341 
COLLATERAL  POWERS.     See  Powers. 
COLLATERAL  SATISFACTION, 

does  not  bar  a  right  to  an  estate  of  freehold,  (I.  220,  221.)  1. 187,  188 
COLLATERAL     WARRANTY,    (II.    737,    738.)    IV.    359,    360. 

See  Warranty. 
COMITES, 

or  vassals,  original  system  of,  (I.  7-10.)  I.  5,  6,  7 
COMMON, 

nature  of,  in  general,  (II.  2.)  III.  65 

a  right  to,  cannot  be  devested,  (II.  11.)  III.  72 

Common  of  pasture, 

described,  (II.  3.)  III.  65 
Common  appendant,  what,  (II.  4.)  III.  65,  66 

can  only  be  claimed  by  prescription  and  not  by  custom,  (II.  4.) 

III.  66 
must  be  appendant  to  land'  which  can  be  presumed  to  have  been 
originally  arable,  ib. 
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to  a  cottage  in  respect  of  its  curtilage,  ib. 

to  what  cattle  restrained,    (II.  5.)  III.  67 

may  be  apportioned,  (II.  11.)  III.  72,,  73 

for    all    beasts    levant    and    couchant    cannot    be    granted    over, 
(II.  7.)  III.  68 
Common  appurtenant,  (II.  5.)  III.  67 

how  differs  from  common  appendant,  ib. 

to  what  cattle  not  usually  commonable,  and  to  what  number  lim- 
ited, (II.  6.)  III.  67 

for  all  beasts  levant  and  couchant  cannot  be  granted  over,  but  for 
a  limited  number  of  beasts  may,  (II.  7.)  III.  68 

when  may  be  apportioned,  (II.  11.)  III.  73 
Common  because  of  vicinage, 

to  what  cattle  and  what  lands  restrained,  (II.  7.)  III.  68 

one  commoner  may  inclose  against  another,  (II.  18.)  III.  78 
Common  in  gross,  (II.  8.)  III.  69 
Stinted  common,  ib. 
Common  of  estovers,  (II.  9.)  III.  69 

may  be  appendant  or  appurtenant  to  a  house,  (II.  9.)  III.  70 

is  not  capable  of  apportionment,  (II.  12.)  III.  73 
Common  of  turbary', 

can  be  appendant  or  appurtenant  to  a  house,  (II.  10.)  III.  70 

will  pass  by  the  words  cum  pertinentiis,  (II.  10.)  III.  71 
Common  of  piscary,  ib. 

cannot  be  apportioned,  (II.  12.)  III.  72,  73 
Common  annexed  to  copyholds,  (II.  10.)  III.  71 

rights  of  the  lord,  as  to  mines,  quarries,  trees,  brick-earth,  clay- 
pits,  &c.  (II.  12-15.)  III.  73-75 

rights  of  the  commoners,  (II.  15,  n.)  III.  75,  76,  n. 

approvement  of,  (II.  16.)  III.  76 

inclosure  of,  (II.  20.  17,  n.)  in.  77,  n.  80,  81. 

usually  effected  by  act  of  parliament,  (II.  21.)  III.  81 
A  right  of  common  may  be  extinguished  by, 

release,  (II.  21.)  III.  81 

unity  of  possession,  ib. 

severance,  (II.  23.)  III.  83 

enfranchisement  of  copyholds,  ib. 

enfranchisement  does  not  destroy  a  right  of  common  in  equity, 
(II.  24.)  III.  84 
A  right  of  common, 

may  be  revived,  (II.  24.)  m.  84 
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previously  to  the  late  statute  on  descents,  did  not  descend  to  the 

half  blood,  (II.  169.)  III.  351 
will  pass  by, 

bargain  and  sale,  (II.  436.)  IV.  100 
covenant  to  stand  seised,  (II.  446.)  III.  107. 
lease  and  release,  (II.  455.)  III.  115 
could  not  be  barred  by  fine,  for  it  could  not  be  devested,  (II.  11.) 

III.  72 
cannot  be  discontinued  by  tenant  in  tail,  because  it  lies  in  grant, 
III.  219 
Commons  could  not  be  conveyed  to  uses  before  the  statute,  (I.  306.) 
1.341 
partition  on  iuclosure  of,  (I.  885.)  II.  413 
entailable,  (I.  82.)  I.  73 
COMMON,  ESTATES  IN.     See  Tenancy  in  Common. 
COMMON  LAW, 

dower  at  common  law,  (I.  172.)  I.  153 

conveyances  deriving  their  effect  from  the  common  law,   (I.  768. 
812.  II.  361.)  II.  262.  330.  IV.  45,  46 
CONCLUSION  OF  A  DEED,  (II.  328.)  IV.  26 
CONCURRENT  LEASES,  (II.  509.)   IV.  169 
CONDITIONAL  FEES,  (I.  62.)  I.  55.     See  Estate  in  Fee 
CONDITIONAL  LIMITATIONS,  (I.  742.)  II.  238 

distinguished  from  conditions,  (I.  506.  512.  742.)  II.  33.  37.  238   _ 
CONDITIONAL  PURCHASES,  (I.  561.)  II.  74 
CONDITIONS, 

nature  of,  described,  (I.  466.)  II.  2 

when  once  performed  are  thenceforth  entirely  gone,   (I.  77.  496.) 

I.  68.   II.  27 
cannot  frustrate  the  grant  precedent  in  any  thing  expressed  or  implied 
if  naturally  incident  to  the  thing  granted,  (I.  467.  470.)    II.  2.  4,  5 
are  either  expressed,  viz.  in  deed  ;  or  implied,  viz.  created  by  law 

without  express  words,  (I.  466.)  II.  2 
implied  condition  that  grantee  shall  not  commit  felony  or  treason  is 

annexed  to  grant  of  every  estate,  ib. 
implied  conditions  annexed  to  certain  estates,  ib. 
things  prohibited  by  law  may  be  prohibited  by  condition,  (I.  471.) 

H.  5 

are  precedent  or  subsequent,  (I.  46.)  I.  2,  3,  n. 

little  difference  between  them,  when,  (I.  482.  500.)  II.  17.  30 
conditions  are  construed  precedent  or  subsequent,  according  to  the 
vol.  in.  69 
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intention   of    the    parties,     (II.  732.    I.     467,   n.)      IV.     354. 

II.  3,  n. 
distinction  between  them    where   performance   becomes   impossible 

by  act    of    God,    and  of  the    person    creating   the    conditions, 

(I.  496.)  II.  27 
when  subsequent,  (I.  731.)  II.  228 
the  whole  of  a  condition  precedent  copulative  must  be  performed 

before  any  estate  can  arise,  (I.  491.)  II.  24 
when  a  contingency  annexed  to  a  preceding  estate  is  a  condition 

precedent,  and  when  not,  (I.  723.)    II.  221,  &c. 
a  condition  annexed  to  a  power  of  leasing  given  to  a  tenant  for  life 

is  precedent,  (II.  498.)    IV.  158 
a  preceding  executory  limitation  is  not  a  condition  precedent,  (III. 

505,  506.)   VI.  412,  413 
for  enlarging  estates,  (I.  467,  468,  743.)    II.  2,  3.  239 
condition  of  re-entry  for  non-payment  of  rent,  (II.  92.)    III.  286 
tenant  will  be  relieved  against  on  paying  up  his  arrears,  (I.  503.) 

n.  31 

leases  may  determine  by  condition,  (II.  383.)    IV.  60 
condition  of  re-entry  implied  in  an  exchange,  (II.  736.)    IV.  357 
distinction  between  a  condition  and  a  defeasance,  (II.  419.)    IV.  89 
not  warranted  by  a  power  are  void  in  an  appointment  under  it, 

(II.  546.)    IV.  204 
by  what  words  created  in  deeds,  (II.  729-732.)    IV.  352-354 
powers  substituted  for,  in  settlements,  (II.  475.)    II.  134 
by  what  words  created  in  wills,  (III.  532.)    VI.  353 
cannot  be  devised,  (III.  34.)    VI.  25 
as  to  things  executed,  a  condition  must  be  created  at  the  time  of 

making  the  estate,  (I.  468.)    II.  3 
as  to  things  executory,  as  rents,  &c.  it  may  be  made  after,  ib. 
a  condition  must  defeat  the  whole  estate,  ib.  (I.  736.  742.)    II.  232. 

238 
the  benefit  of  a  condition  can  only  be  reserved  to  the  donor  and  his 

heirs,  not  to  a  stranger,  (I.  469.  507.  737.)    II.  4.  33.  234 
contingent  remainder,  when  may  be  limited  on,  (I.  742.)   II.  238 
are  sometimes  void, 

if  against  law,  (I.  470,  n.)    II.  4.  ib.  n. 

or  repugnant  to  the  nature  of  the  estate,  ib.     (See  instances  of 
such  void  conditions,  infra.) 

or  impossible,  ib.  n. 
where  partly  good,  and  partly  void,  (I.  471,  472.)    II.  5,  6 
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what  conditions  are  void  in  a  bond,  (II.  422.)    IV.  92 

in  what  case  a  bond  would  be   valid   where  a  condition  is  void, 

(I.  472.)    n.  6 
in  what  ease  it  will  not,  ib. 

are  binding  in  grants  to  infants  and  married  women,  (I.  495.)  II.  26 
distinguished  by  necessity  of  re-entry,  on  breach,  from  conditional 

limitations,  (I.  506.  512.  742.)    II.  33.  37.  238 
apportionment  of,  (I.  511,  512.)    II.  36,  37 
destruction  of,  (I.  512.)    II.  37 
how  far  a  condition  annexed  to  an  estate  in  remainder  is  construed 

to  extend,  (I.  726,  727.)    II.  223,  224 
condition  on  which  a  contingent  remainder  may  be  limited,  (I.  742.) 

II.  238 
enlarging  estates  on  condition,  (I.  743.)    II.  239 
a  fine  ought  not  to  be  levied  on  condition,  (II.  926.)    V.  82 
is  inserted  in  the  deed  by  which  the  estate  is  created,  (II.  418,  419.) 

IV.  89,  90.     See  Defeasance. 
conditions  in  restraint  of  marriage,  (I.  471.)    II.  5 
doctrine  of,  discussed.  (I.  487.)    II.  22,  n. 
conditions  restraining  marriage  without  consent,  are  good,  (I.  480.) 

n.  14 

whether  they  are  precedent  or  subsequent,  ib. 

cannot  be  dispensed  with  when  precedent,  (I.  481.)  II.  15 

effects  of  a  devise  over  on  breach  of  condition,  (I.  485-489.  512. 

742.)    ib.  20-22.  37.  238 
are  construed  strictly  in  favor  of  the  parties  restrained,  (I.  483-486.) 

II.  19-21 
for  they  are  in  the  nature  of  penalties,  (I.  484.)    II.  19 
when  they  are  subsequent,  without  a  devise  over,  they  are  considered 

merely  in  terrorem,  (I.  481.  485.)  II.  15.  20 
condition  restraining  a  lady  from  marrying  a  Scotchman,  is  good, 

(I.  483.)    II.  19 
are  good,  if  marriage  is  only  in  part  restrained,  and  not  altogether 

prohibited,  (I.  487.)    II.  22 
in  restraint  of  a  widow's  second  marriage  good,  ib.  and  note, 
but  now  questioned,  ib.  n. 
to  what  estates  a  condition  may  be  annexed, 

an  estate  in  fee  simple,  (I.  468.)    II.  3 
condition  annexed  to  it,  that  donee 

shall  not  take  the  profits,  is  void,  (I.  470,  471.)    II.  4,  5 
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that  donee  shall  not  aliene,  is  void,  (I.  472.)   II.  5. 
condition  annexed  to,  that  the  tenant 

shall  not  aliene  to  a  particular  person,  is  good,,  ib. 
shall  not  aliene  in  mortmain,  is  good,  (I.  466.  471.)    II.  2,  5 
an  estate  tail,  (I.  469.)    II.  3 
condition  annexed  to,  that  donee 

shall  not  marry,  is  void,  (I.  471.)    II.  5 

shall  not  aliene  a  greater  estate  than  for  his  own  life  and 

those  of  his  heirs,  is  good,  (I.  474.)    ib.  II.  7 
shall  not  make  a  lease  for  twenty-one  years  or  three  lives, 

according  to  stat.  32  Hen.  VIII.  is  good,  (I.  472.)  II.  6 
shall  not  suffer  a  recovery,  is  void,  (I.  472.   II.  708,  709.) 

II.  6.   IV.  330,  331 
that  the  estate  shall  determine  as  if  the  tenant  were  dead, 

is  void,  (I.  469.  736.)    II.  4.  233. 
restraining  donee's   power  of  barring   an  entail  is   void, 
(I.  472.   II.  709.)    II.  6.   IV.  330,  331 
an  estate  for  life  or  years,  (I.  468.)    II.  3 
conditions  may  be  annexed  to  it, 
that  donee  or  lessee  shall  not  grant  over  his  estate,  or  let 

the  lands  to  another,  (I.. 473.)  IL.7 
that  lessee  shall  not  aliene  except  with  lessor's  consent  or 

shall  not  let  except  from  year  to  year,  ib. 
that  lessor  shall  re-enter  on  alienation  by  lessee,  or  non- 
payment of  rent,  (I.  469.  474.  476.)  II.  4.  7.  9 
in  what  cases  equity  will  relieve  against  such  conditions, 

(I.  503.  II.  398.)  II.  31.  IV.  73,  n. 
are  construed  strictly,  (I.  473.)  II.  7 
affect  the  original  lessee  only,  and  not  his  assignees,  ib. 
an  estate  for  life  or  years, 

except  a  defeasance  be  executed  to  determine)  the  lease  on 
alienation  by  the  assignee,  (I.  474,  n.)  II.  7,  n. 
do  not  extend  to  an  under  lessee,  (I.  475.)  II.  8 
unless  there  are  special  words,  (I.  476.)  II.  9 
nor  to  sale  of  leases  by  execution,  unless  fraudulent,  (I.  477, 
478.)  II.  10,  11 
that  lessor  shall  re-enter  on  tenant's  committing  act  of  bank- 
ruptcy, whereupon  commission  shall  issue,   (I.  478.)  II.  12 
acceptance  of  rent  often  cures  forfeiture  of  lease  under  condi- 
tions against  alienation  by  tenant,  (II.  397.)  IV.  72 
implied  condition  annexed  to  every  estate,  (I.  466.)  II.  2 
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where  condition  annexed  to  an  estate  is  or  is  not  precedent,  to 
give  effect  to  ulterior  limitations,  (I.  723.  731.)  II.  221.  228 
Performance  of  conditions : 

condition  which  creates  an  estate, 

is  to  be  performed  as  near  the  intent  as  possible,  (I.  490.)  II.  23 
condition  which  destroys  an  estate, 

must  in  general  be  taken  strictly,  ib. 
where  a  condition  becomes  impossible,  it  must  be  performed  as 

near  the  intent  as  possible,  ib. 
every  person  interested  in  the  condition  or  the  lands  may  perform 

it,  (I.  491.)  II.  24 
at  what  time,  (I.  492.)  II.  25 
at  what  place,  (I.  494,  n.)  II.  26.  ib.  n. 
who  are  bound  to  perform  it,  ib. 
effect 'of  its  performance,  (I.  496.)  II.  27 

what  will  excuse  non-performance,  as  e.  g.  its  becoming  impossible 
by   act  of   God,   or  of  the   obligor   or  obligee,    (I.   496-499. 
496,  n.)  II.  27-30.  27,  n. 
condition  consisting  of  two  parts,  of  which  one  is  impossible  when 

created ;  the  other  must  be  performed,  (I.  497.)  II.  27 
otherwise,  if  the  one  became  impossible  by  act  of  God  after  made, 

(I.  496,  497.)  II.  27,  28 
by  what  act  or  default  of  the  obligee  it  will  be  excused,  (I.  498.) 

H.  28 
equity  relieves  against,  if  a  compensation  can  be  valued  or  meas- 
ured in  damages,  (I.  481.  498,  n.  500.)  II.  15.  30.  ib.  n. 
aliter,  if  no  such  compensation  can  be  made,  (I.  503.)  II.  31 
and  will  decree  a  reconveyance  of  the  estate,  (I.  504.)  II.  32 
Entry  for  a  condition  broken,  ib. 

the  only  mode  of  taking  advantage  of  breach  of  condition  is  by 
entry  or  claim,  ib. 
American  law  on  this  subject,  (I.  504,  n.  506,  n.)  II.  32,  n.  33,  n. 
demand  of  rent  must  be  made  at  sunset  of  day  on  which  payable, 

in  order  to,  (II.  85.)  III.  283 
when  countervailed  or  unnecessary,  (I.  505.)  II.  33 
who  may  enter,  (I.  469.  506.)  II.  4.  33 

grantees  of  reversion  may  enter,  though  strangers,  (I.  509.)  II.  35 
effect  of,  (I.  510.)  II.  36 
does  not  defeat  copyhold  grants  by  feoffee  in  fee  of  a  manor  on  con- 
dition, (I.  510.)  II.  36 
sometimes  defeats  them  if  made  after  the  condition  broken,  ib. 
69* 
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definition  and  technical  words  of,  (II.  410.)  IV.  82 
CONFIRMATION, 

by  disseisee  to  disseisor,  gives  a  fee  without  the  word  heirs,  (II.  410.) 

IV.  83 
does  not  strengthen  a  void  estate,  ib. 

or  give  a  larger  estate  by  words  of  increase  of  the  estate,  ib. 
with  warranty,  previously  to  stat.  3  &  4  Will.  IV.  c.  74,  created  a 

discontinuance  of  an  estate  tail,  (I.  89.)  I.  78 
of  a  voidable  lease.     See  Acceptance  of  Rent,  Lease. 
a  deed  intended  as  a  bargain  and  sale,  but  not  such  for  want  of  con- 
sideration, will  enure  as,  (II,  602.)  IV.  249 
CONSANGUINITY,  (II.  137.)  HI.  319 
CONSIDERATION, 

upon  what  consideration  a  deed  may  be  founded,  (II.  322.)  IV.  23. 

and  how  proved,  (II.  609.)  IV.  254 
different  kinds  of,  (II.  323.)  IV.  24 
is  either  express  or  implied,  ib. 
a  devise  imports  a  consideration,  (III.  8.)  VI.  7 
a  trust  results  on  a  conveyance  without  consideration,  (I.  375.)  I.  394 
what  consideration  will  induce  a  court  of  equity  to  supply  'a  defective 

execution  of  a  power,  (II.  565.)  IV.  222 
how  far  the  consideration  of  marriage  extends,  (II.  842.)  IV.  442. 

See  Marriage. 
what  is  intended  by  a  good  consideration,  (II.  835.)  IV.  436 
In  what  conveyances  necessary, 

a  bargain  and  sale,  (II.  323.  438.)  IV.  24.  101 

a  covenant  to  stand  seised,  (n.  323.  447.)  IV.  24.  108 

what  consideration  required  in  a  lease  and  release,  (II.  455,  456.) 

IV.  115,  116 
not  necessary  in  a  declaration  of  uses,  (II.  461.)  IV.  120 
nor   in   an   assignment   of   a   lease   for    years,    (II.   417,   418.) 
IV.  88,  89 
CONSIMILI  CASU,  writ  of  entry  in,  by  reversioner,  on  forfeiture  of 

curtesy  estate,  (I.  167.)  I.  150 
CONSTRUCTION, 

of  deeds,  (II.  586.)  IV.  242.     See  Deed. 
of  devises,  (III.  172.)  VI.  135.     See  Devise. 
of  devises,  cypres,  (III.  194.)  VI.  151 
of  king's  grants,  (IH.  912.)  V.  53.     See  King's  Grant. 
of  private  acts,  (IH.  886.)  V.  12.     See  Private  Act. 
CONTINGENCY, 

when  a  condition  precedent,  (I.  723.)  II.  221 
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when  a  condition  subsequent,  (I.  731.)  II.  228 

upon  which  a   remainder  may  be  limited,  (I.  733.)  II.  230.     See 

Remainder. 
upon  which   an  executory  devise  may  be  limited,  (III.  470,  471.) 
VI.  380,  381.     See  Devise. 
CONTINGENT  ESTATES, 

are  devisable,  (I.  816.  HI.  35,  36.  519.)  II.  333.  VI.  26,  27.  424 
are  assignable,  and  passed  by  a  fine,  (I.  816.  HI.  519.)  H.  333. 

VI.  425 
are  descendible  and  transmissible  to  heirs  and  executors,  (HI.  520.) 
VI.  426 
CONTINGENT  REMAINDERS.     See  Remainder,  (I.  704.)  H.  204 
CONTINGENT  USES.     See  Uses,  (I.  332,  768.)  I.  363.  II.  262 
CONTINUAL  CLAIM,  (I.  50.  II.  128,  129.)  I.  50.  in.  312,  313 

abolished,  (I.  50.  II.  128,  129.)  I.  50.  HI.  312,  313 
CONTRACT,  privity  of,  (II.  759,  760.)  IV.  375,  376 
CONVEYANCES, 

derived  from  the  statute  of  uses,  (I.  333.  H.  323.  431.  445.  465. 

469.)  I.  365.  IV.  24.  97.  107.  125.  128.     See  Uses. 
to  charitable  uses,  (II.  320.)  IV.  21 

common-law  conveyances,  (II.  361,  362.  453.)  IV.  45,  46.  113 
American  conveyances,  (H  360,  n.)  IV.  45,  n. 
which   are   fraudulent    under   the   statutes    13   and   27    Elizabeth, 

(II.  819.)  IV.  423 
void  and  voidable  conveyances.     See  Void  and  Voidable. 
what   deeds  operate  with   or  without  transmutation  of  possession, 
(II.  433,  434. 1.  336.)  I.  367.  IV.  97,  98 
COPARCENARY, 

estate  in  coparcenary, 

arises,  where  a  person  seised  of  lands  in  fee  simple,  or  in  tail,  dies 
leaving   only   daughters,   sisters,  aunts,  or  other  female  heirs, 
(I.  859.)  II.  391 
also  where  all  the  male  children  take  by  gavelkind  and  other  cus- 

tomary  descents,  ib. 
subject  to  curtesy  and  dower,   (I.  163.   165.  862.)  I.  147.  162. 

H  394 
may  be  extended,  (I.  530.)  H.  54 
in  an'offlce,  (II.  47.)  III.  106,  107 
Coparceners, 

may  be  at  common  law,  {e.  g.  females,)  or  by  custom,  as  in  gavel- 
kind, &c.  (males)  (I.  859.)  II.  391 
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in  the  United  States,  ib.  n. 
resemble  joint  tenants, 

in  having  the  same  unities  of  interest,  title  and  possession,  (I.  860.) 

11.391. 
the  entry  of  one  enured  to  all,  (I.  860.)  II.  392 
possession  of  one  previously  to  stat.  3  &  4  Will.  IV.  c.  27.  was  pos- 
session of  all,  ib. 
perception  of  profits  by  one  does  not  amount  to  an  expulsion  of 

another,  (I.  860.)  II.  392 
nor  can  one  be  disseised  by  another,  but  by  actual  ouster,  (I.  861.) 

II.  392.     Q.  ib. 
differ  from  joint  tenants, 

in  always  claiming  by  descent,  (I.  859,  860.)  II.  391,  392 
no  unity  of  time  is  required,  (I.  860.)  II.  392 
have  several  freeholds  for  most  purposes,  ib. 
have  no  right  of  survivorship,  (I.  862.)  II.  394 
may  enfeoff  each  other,  (II.  367.)  IV.  50 

coparcener  who  enters  specially  claiming  the  whole  land,  gains  her 
sister's  moiety  by  abatement,  (I.  860.)   II.  392.    Q.    (I.  873, 
874.)  II.  402,  403 
but    her  dying   seised  does  not  take    away   her   sister's    entry, 

(I.  860.)  II.  392 
may  make  leases  jointly  or  severally,  (II.  392.)  IV.  68 
beneficial  privileges  of  fildest  sister  descend  to  her  issue,  and  go  to 

her  assignee,  (I.  863.)  II.  395 
every  parcener  may  sever  her  own  moiety,  and  carry  it  into  the 

family  into  which  she  marries,  (I.  866.)  II.  397 
may  release  to  each  other  without  the  word  heirs,  (II.  657,  658.) 
IV.  278,  279 
such  release  enures  by  way  of  mitter  Vestate,  (II.  405.)  IV.  78 
some  corporeal  hereditaments  not  divisible  by  (I.  866.)  II.  397 
mode  of  enjoying  them,  ib. 
may  be  destroyed  by 

alienation  to  a  stranger  by,  one   of  the   coparceners,   (I.  863.) 

II.  394. 
the  whole  at  last  descending  to  one  of  the  coparceners,  (I.  867.) 

H.  398 
Partition, 

voluntary  partitions,  (I.  863.)  II.  394 

writ  of  partition,   inquisition,   and  judgment,    (I.   863,    864.) 
II.  395,  396 
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in  equity,  (I.  866.)  II.  397 

of  a  deed.of  partition,  (II.  403.)  IY.  77 

can  only  be  made  by  deed  or  agreement  in  writing  since  stat.  of 

frauds,  (I.  864.)  II.  395 
tenant  by  curtesy  might  have  had  writ  of,  (I.  865.)  II.  396 
statutes  respecting,  do  not  extend  to  copyholds,  ib. 
what  may  be  divided  by,  and  how,  ib.  (I.  865.)  II.  397 
incidents   after,  as   vouching   for  warranty,  eviction,  rent  for 
owelty,  or  equality  of  partition,  &c.  (I.  866.  884.)  II.  397. 
412. 
rent  for  equality  of  partition,  is  called  a  rent  charge  of  common 

right,  (II.  74.)  HI.  273. 
under  inclosure  acts,  (I.  885.)  II.  413 
CORN, 

rent,  (II.  389.;  IV.  66 
does  not  go  to  the  heir,  (II.  136.)  III.  319 
CORODY,  (II.  1.)  III.  2 
CORPORATIONS, 

may  hold  freeholds  transmitted  by  descent,  but  cannot  buy  more 
without  the  king's  license,   (I.  59.  II.  320,  321.)   I.  53.  IV.  21, 
22 
when  capable  of  taking  and  holding  lands,  (I.  61.  n,  II.  320,  n.)  1. 54,  n. 

IV.  22,  n. 
shares  in,  when  real  estate,  (I.  41.)  I.  46 
may  aliene,  (I.  61.)  I.  54 

a  limitation  to  a  corporation  not  existing,  is  void,  (I.  733.)  II.  230 
cannot  be  seised  to  uses,  and  why,  (I.  303.  318.  II.  367.  436.)  I.  340. 

350.  IV.  49.  100 
exception  to  this  rule,  (I.  303,  n.  318,  n.)  I.  340,  n.  350,  n. 
may  be  cestuis  que  use,  (I.  322.)  I.  354 
may  be  trustees,  (I.  385.)  I.  403 
cannot  be  joint  tenants,  (I.  839.)  II.  372 
may  convey  by  deed,  (II.  310.)  IV.  13 
sealing  deed  by,  with  corporation  seal,  (II.  332.)  IV.  27 
how  they  must  be  described  in  a  deed,  (II.  624.)  IV.  263 
cannot  be  devisees,  (III.  22,  23.)  VI.  15,  16 
Aggregate, 

cannot  convey  by  bargain  and  sale,  (II.  436.)  IV.  99,  100 
nor  by  covenant  to  stand  seised,  (II.  445.)  IV.  107 
take   an   estate   in  fee   without   words  of  limitation,    (II.   659.) 
IV.  279 
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Sole 

cannot  take  a  fee  simple  without   the  word  successors,  (II.  659.) 

IV.  279 
cannot  take  a  chattel  as  successor,  except  in  the  case  of  the  king, 

(I.  256.)  I.  228 
cannot  commit  waste,  except  for  repairs,  (1. 120.  142, 143.)  1. 114. 

130,  131 
how  restrained  from  waste,  (I.  143,  144.)  I.  131,  132 
Ecclesiastical, 

are   within   the    recent    statutes    of    limitation,    (II.   262.)     III. 

454. 
are  restrained  from  alienation,  except  according  to  certain  statutes, 
(II.  310.)  IV.  13 

Lav> 

may  aliene  their  lands,  (II.  310.)  IV.  13 
CORPOREAL  HEREDITAMENTS.     See  Hereditaments. 
CORRUPTION  OF  BLOOD.     See  Descent. 

is  the  consequence  of  attainder  for  high  or  petty  treason,  or  murder, 

or  abetting,  &c.  the  same,  (II.  145.)  III.  325,  326 
previously  to  stat.  3  and  4  Will.  IV.  c.  106,  impeded  the  descent  of 

property,  (I.  71.  II.  145.)  I.  63.  III.  323.  325 
produces  an  escheat,  (II.  194.  196.)  III.  398,  399 
COSTS, 

allowed  to  trustees,  (I.  444.)  I.  457 

allowed  to  a  plaintiff  in  an  action  on  the  case  in  the  nature  of  waste, 
(I.  130.)  I.  120 
but  not  in  action  of  waste,  ib. 
allowed  to  mortgagees,  (I.  587.  591.)  II.  88,  89 
COUNTERPART  OF  A  DEED, 

admitted  as  evidence,  (H.  304.)  IV.  9 
COUNTY, 

livery  of  seisin  of  lands  situate  in  different   counties,   (II.   361.) 

IV.  46 
exchange  of  lands  in  same  or  different  counties,  (II.  400.)  IV.  74 
COURT  BARON, 

origin  of;  (I.  22,  23.)  I.  17,  18 

cannot  be  claimed  by  prescription,  (II.  226.)  III.  424 
COURT  OF  CHANCERY.     See  Chancery  and  Equity. 
COURT  OF  COMMON  PLEAS.     See  Common  Pleas. 
COURT  OF  PIE  POUDRE,  (II.  62.)  III.  265. 
incident  to  a  grant  of  a  fair  or  market,  ib. 
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COUSIN, 

parent  may  inherit  as  cousin  to  child,  (II.  151.)  III.  331 
COVENANTS.     See  Deed. 

joint  and  several,  (II.  750.)  IV.  370 

not  to  let,  set,  or  demise,  restrain  assignment,  (I.  475.)  II.  8 
COVENANT  TO  STAND  SEISED, 

is  a  deed  deriving  effect  from  statute  of  uses,  (II.  323.)  IV.  24 
operates  without  transmutation  of  possession,  for  it  only  transfers  a 

use,  (II.  443.)  IV.  106.  (I.  334.)  I.  366. 
what  words  are  necessary,  (II.  443.)  IV.  106 
what  instruments  may  have  this  effect,  (II.  444,  n.)  IV.  107,  n. 
who  may  convey,  and  what  may  be  conveyed  by,  (II.  445.  447.) 

TV.  107,  108 
no  enrolment  necessary,  (II.  446.)  IV.  108 
Consideration  for,  (II.  446.  n.)  IV.  107.  n. 

must  be  natural  love  for  a  legitimate  child,  or  for  a  near  relation, 
or  marriage,  ib.  (II.  448.)  IV.  109 

for  what  relations,  (II.  447.)  IV.  107,  n. 

and  generally  cannot  be  money,  (II.  449.)  IV.  110 

when  it  may  be  a  valuable  consideration,  (II.  446,  n.)  IV.  107,  n. 

if  the  condition  fails  to  raise  a  use,  a  deed  of  further  assurance  is 
useless,  (II.  449.)  IV.  109 

need  not  be  expressed  in  order  to  raise  a  use  to  a  wife,  (II.  447.) 
IV.  108 

other  considerations  than  that  in  the  deed  may  be  proved,  (II.  609.) 
IV.  255 

adopting  a  surname  is  not  a  sufficient,  (II.  448.)  IV.  109 

if  money,  deed  will  not  operate  as  a  covenant  to  stand  seised, 
(II.  449.)  IV.  110 
covenant  with  a  stranger,  that  he  shall  enjoy  the  lapd  to  the  use  of 

covenantor's  son,  is  bad,  ib. 
the  use  intended  by,  will  only  arise  to  the  persons  within  the  consid- 
eration, and  not  to  strangers  to  it,  ib. 
continues  in  covenantor  till  a  use  arises,  (II.  450.)  IV.  Ill 
a  rent  may  be  created  by,  under  27th  Hen.  VIII.  c.  10,  sec.  4,  5.  (II. 

450.)  IV.  Ill 
does  not  devest  any  estate,  ib. 
no  use  can  be  declared  on,  except  to  the  covenantee,  (II.  451.)  IV. 

112.     See  Declaration  of  Uses. 
use  remains  to  covenantor  by  implication,  (I.  343.  II.  597.)  I.  374. 

IV.  246 
Qu.  if  powers  can  be  inserted  in,  (II.  477.)  IV.  135 
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COVENANT  TO  STAND  SEISED— continued. 

a  power  of  leasing  cannot  be  reserved  on,  (II.  518.)  IV.  178 

is  -usual,  by  way  of  provision  for  a  younger  child,  (II.  500.)  IV. 
160 

extinguishes  a  power  relating  to  the  land,  (II.  577.)  IV.  234 
•    but  not  a  power  in  gross,  (II.  579.)  IV.  235 

nor  a  power  simply  collateral,  (II.  582.)  IV.  238 
COVENANTS,  usual,  what, 

for  title.     See  Deed. 
COVEETURE.     See  Married  Women. 
CREDITORS.     See  Debts. 

what  conveyances  are  void  as  against  them,  (II.  820.)  IV.  424 

a  creditor   by  statute   may  .redeem  a  mortgage   after  foreclosure, 
(I.  611.)  II.  105 

devises  are  void  as  against  creditors,  (III.  9.)  VI.  8 

where  articles  of  agreement  will  prevail  against  a  judgment  creditor, 
(I.  524.)  II.  49 

a  judgment  creditor  may  redeem  a  mortgage,  (I.  618.)  V.  104 
CROPS,  growing,  when  part  of  the  realty,  (I.  39.  62,  n.)  I.  46.  55,  n. 
CROSS  REMAINDERS, 

by  what  words  created  in  a  deed,  (II.  674.)  IV.  298 

cannot  be  implied  in  a  deed,  ib. 

may  be  implied  in  articles,  (II.  679.)  IV.  302 

by  what  words  created  in  a  devise,  (III.  419.)  VI.  343 

formerly,  not  implied  in  a  devise  between  more  than  two,  (III.  423.) 
VI.  345 

this  doctrine  somewhat  altered,  (III.  424.)  VI.  346 
CROWN, 

priority  of,  on  executions,  (I.  524-527.)  II.  49-52 

may  redeem  a  mortgage,  (I.  611.)  II.  105 

Q.  whether  an  equity  of  redemption  will  escheat  to  it,  (II.  213.) 

m.  415 

alienation  of  crown  lands,  (II.  911.)  V.  46 
debts  to,  (I.  68.)  I.  60 
CURTESY, 

origin  of  estate  by,  (I.  153,  154,  n.)  I.  139,  140,  n. 

description  of,  (I.  153.  166.)  I.  140.  149 

has  no  moral  foundation,  as  dower  has,  (I.  153.  173.)  I.  140.  153 

but  is  favored  in  equity,  as  e.  g.  against  a  trust  term  set  up  against  it 

by  the  heir,  (I.  163.  421.)  I.  147.  442 
is  a  continuation  of,  and  comes  out  of  the  inheritance,  and  not  out  of 

the  freehold,  (I.  165.)  I.  148 
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I         cannot  exist  unless  the  wife  is  seised  of  the  inheritance,  descend- 
ible  to  the  issue,  (I.  158,  159.    165,  166.)    I.    143,   144.   148, 
149 
when  alienage  of  the  husband  is  a  bar,  (I.  160,  n.)  I.  144,  n. 
Circumstances  necessary  to, 

legal  marriage,  or  marriage  de  facto,  which,  if  voidable,  was   not 

avoided  in  the  wife's  life,  (I.  154.  175.)  I.  140.  154 
how  the  fact  of  marriage  must  be  proved,  (1. 175.)  I.  155 
seisin  of  the  wife  or  of  her  husband  during  her  life,  which  must  be 
a  seisin  in  deed,  in  incorporeal  hereditaments,  (I.  154, 155. 157. 
ib.  n.)  I.  140,  141, 142.  ib.  n. 
issue  born  alive  in  the  lifetime  of  the  mother,  before  or  after  her 
seisin,  and  capable  of  inheriting,  (I.  157,  158.  ib.  n.)  I.  142,  143. 
ib.  n. 
death  of  the  wife,  (I.  159.)  I.  144 
is  a  bare  estate  for  life,  (I.  167.)  I.  149 
subject  to  pay  the  interest  on  incumbrances,  (I.  167.)  I.  150 
services  to  lord  in  respect  of,  (I.  168.)  I.  150 

forfeitable  for  alienation,  or  for  claiming  in  a  court  of  record  a  greater 
estate,  (1. 168.  466.)  ib.  II.  2 
but  not  for  adultery,  (I.  168.)  I.  150 
exceptions  to  this  rule,  ib.  n. 
no  entry  necessary  to  complete  it,  (1. 167.)  I.  149 
not  barred  by  outstanding  term,  (I.  421.)  I.  442 
condition  annexed  to  it  by  law,  (I.  466.  II.  391.)  II.  2.  IV.  67 
Tenant  by  curtesy, 

who  may  be,  (I.  159.)  I.  144 

husband  of  donee  in  special  tail,  (I.  162.)  I.  146 

not  aliens,  or  persons  attainted  of  treason  or  felony,  (I.  159.  159,  n. 

181.)    I.  144.  159.  144,  n. 
denizen  having  issue  after  denization,  (I.  160.)  I.  144 
his  title  decomes  initiate  by  birth  of  issue,  (I.  163.)  I.  147 
cannot  lose  his  right  by  death  of  the  issue,  ib. 
must  keep  down  interest  on  incumbrances,  (I.  167.)  I.  150 
entitled  to  the  privileges  his  wife  would  have  had,  (I.  167.)  I.  149 
shall  perform  the  lord's  services,  (I.  167.)  I.  150 
Second  husband,  when  shall  not  be, 

by  statute  de  donis,  (I.  162.)  I.  146 
in  gavelkind,  when  there  is  no  issue,  (I.  159.)  I.  144 
is  punishable  for  waste,  by  whom,  (I.  168.)  I.  150 
assignee  of,  when  so  punishable,  ib. 
vol.  in.  70 
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CURTESY— continued. 

Qu.  whether  exempt  from  actions  for  accidental  fire,   (I.   169.)  I. 

150 
of  estate  in  coparcenary  was  entitled  to  writ  of  partition  before  its 

abolition,  by  stat.  3  &  4.  Will.  IV.  c.  27.  (I.  865.)  II.  396 
what  leases  he  may  make,  (II.  390.)  IV.  67 
What  things  are  liable  to  curtesy ; 

no  estates  in  land  are  liable,  except  those  of  inheritance,  (I.  165.) 

1. 148 
estates  in  fee,  (I.  65.  161.)  I.  57. 145 
estates  tail,  (I.  85.  162.)  I.  75.  146 

except  as  to  second  husband,  when,  (I.  162.)  I.  146 
conditional  fees  subject  to  curtesy  before  statute  de  donis,  ib. 
not  devested  when  the  estate  tail  is  determined  by  failure  of  issue 
capable  of  inheriting  the    estate,  ib.    exceptions,    (I.  193.) 
I.  165 
curtesy  of,  cannot  be  restrained  by  any  proviso,  (I.  163.)  I. 
147 
estates  in  coparcenary  or  in  common,  ib.  (I.  862.  879.)  II.  394. 

408 
land  held  in  gavelkind,  whether  there  is  issue  or  not,  (I.  159.) 

I.  144 
a  caput  baronise,  or  comitatus,  or  castle,  manor,  &c.   (I.  161.) 

I.  145 
trust  estates,  (I.  163.  389.  392.)  I.  147.  407,  408 
money  directed  to  be  laid  out  in  land,  (I.  164.)  I.  147 
proceeds  of  land  sold,  (I.  164,  n.)  I.  147,  n. 
equities  of  redemption,  .(I.  164.  600.)  I.  148.  II.  95 
Incorporeal  hereditaments,  as 
advowsons,  (I.  165.)  1. 148 
tithes,  ib. 
commons,  ib. 

rents,  (I.  165.  II.  99.)  I.  148.  HI.  291 
rents  and  services  of  copyholds,  where  the  wife  is  seised  of  the 

manor,  (I.  166.)  1. 149 
certain  offices,  (II.  44.)  III.  102,  103 
escheated  lands,  (II.  215.)  III.  417 

executory  devise,  curtesy  attaches  on  the  first  estate,  and  is  not  de- 
feated by  its  determination,  (III.  464.)  VI.  374 
reversions  expectant  on  estate  for  years,  for  the  freehold  is  in  the 
wife,  (III.  182,  183.  192.  I.   823.)   IV.  141,  142.   149.    II. 
338 
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What  things  are  not  liable  to  curtesy  ; 

estate  let  for  life,  before  the  marriage,  (I.  158.)  I.  143.  Qu.  as 

to  the  rent, 
estates  not  of  inheritance,  as  e.  g.  for  life  of  wife,  &c.  (1. 165.)  1. 148 
estates  in  joint  tenancy,  (1. 166.  843.)  I.  149.  II.  375 
remainders,  or  reversions  expectant  on  particular  estates  of  free- 
hold, (I.  166.)  1. 149 
lands  assigned  in  dower,  ib. 

other  exceptions,  (1. 166.)  I.  149 
uses ;  for  the  cestui  que  use  before  the  stat.  27   Hen.  VIII.  had 
no  legal  seisin  in  the  land,  (I.  307.)   I.  342 
CUSTOMS, 

how  pleaded,  (II.  191.  225.)  III.  392.  424 

distinguished  from  prescription  by  immemorial  usage,  (II.  222.)  III. 

422,  and  from  an  easement,  (I.  225.)  III.  424 
of  the  country,  as  to  timber,  (I.  121.  123.)  I.  116,  117,  as  to  under- 
wood, (I.  123.)  I.  117 
CUSTOMARY  FREEHOLDS,  (I.  35.)  I.  42,  43,  44 

where  there  is  no  Custom  of  surrendering  them  to  the  use  of  a  will, 
they  must  be  devised  according  to  the  statute  of  frauds,  (III.  78.) 
VI.  69 
CY  PRES,  (III.  194.)  VI.  151.     See  Devise. 

D. 

DAMAGES,  rule  of,  on  breach  of  covenants,  (I.  17,  n.)  I.  13,  n. 

DATE  OF  A  DEED,  (II.  617.)  IV.  260 

DEBTS, 

real  estate  liable  to,  (I.  66.)  I.  59 

an  estate  in  dower  of  women  (married  previously  to  the  1st  January, 
1834,)  not  liable  to  debts  to  the  crown,  or  to  private  persons,  con- 
tracted by  the  husband  during  marriage,  (I.  196.)  I.  166 

aliter  of  women  married  since  that  day,  ib. 

where  a  purchaser  must  see  his  money  applied  in  discharge  of  debts, 
(I.  435.)  I.  450 

personal  estate  first  applied  to  discharge  debts,  (I.  67.  632,  633.) 
I.  59.  II.  123,  124 

even  where  the  real  estate  is  charged  with  debts,  exception,  (I.  67.) 
1.59 

and  a  testamentary  disposition  of  the  personal  estate,  or  charge  of 
debts  on  real  estate,  will  not  exempt  it,  (I.  68.  634.)  I.  60.  II.  125 
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DEBTS— continued. 

order  in  which  they  are  paid,  (I.  663.)  I.  157 

what  reversions  are  liable  to  debts.     See  Reversions. 

land  not  originally  subject  to  the  payment  of  debts,  (I.  513.)  II.  38 

Crown  debts, 

process  for  recovery  of,  (I.  68.)  I.  60 

on  death  of  debtor,  (I.  69.)  I.  60 
no  contract  with  the  king  necessary  to  make  a  crown  debtor,  ib. 
king's  money  in  hand,  and  land-tax  in  collector's  hands,  are  crown 

debts,  (I.  69.)  I.  61 
bind  lands  from  the  time  when  contracted,  (I.  68-70.  95.)  60-62. 
85 
into  whatsoever  hands  they  pass,  (I.  71.  II.  810,  811.)     I.  62. 

IV.  419,  420 
but  not  in  hands  of  donee  in  tail  for  good  consideration,  for  an- 
cestor's debt  contracted  after  the  gift,  (I.  68,  69.)  I.  60,  61 
nor  in  hands  of  dowress,  married  previously  to  1st  January, 
1834,  for  debts  to  crown  contracted  after  marriage,  (I.  195.) 
I.  166 
nor  in  hands  of  jointress,  (I.  234.)  I.  201 
an  equity  of  redemption  is  liable  to,  (I.  608.)  II.  102 
term  for  years  bona  fide  sold,  is  not  liable  to,  (I.  267.)  I.  234 
can  only  be  discharged  by  exchequer  quietus,  (I.  91.)  I.  62 
bona  fide  sale  of  chattels, 

is  good  after  judgment,  but  not  after  execution  awarded  to  the 

crown,  (I.  267.)  I.  234 
or  after  execution  actually  sued  out  and  delivered  to  sheriff,  at 
suit  of  subject,  ib. 
all  deeds  void  as  to,  (II.  810.)  IV.  419,'  420 
elegit  for,  (I.  523,  524.)  II.  48,  49 
Bond  debts, 

when  the  redeemer  of  a  mortgage  must  pay  them,  (I.  615.)  II.  107 
what  are  assets  for  discharging  them,  (II.  426.)  IV.  93 

not  a  charge  on  land,  (I.  616.)  II.  108 
when  the  reversion  is  applied  to  pay  bond  debts  of  settlor,  (I.  824, 

825.)  II.  339,  340 
preferred  to  simple  contract  debts,  (II.  425.)  IV.  92 
are  within  the  recent  statutes  of  limitation,  (II.  263.)  III.  457 
Judgment  debts, 

estate  for  years  subject  to  them,  (I.  266.)  I.  234 
trust  estates,  (I.  381.  399.)  I.  400.  413 
reversions,  (I.  825.)  II.  359 
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DEBTS — continued. 
Judgment  debts, 

bind  all  the  estates  of  the  debtor,  as  well  after  acquired  as  other- 
wise, (I.  524.  526.)  II.  48,  49.  51 
when  they  may  be  tacked  to  mortgages,  (I.  617.  680.)  II.  109 

173,  174 
not  postponed  in  equity  to  mortgages,  (I.  666.)  II.  158 
where  postponed  to  defective  mortgages,  (I.  676.)  II.  167 
bind  reversions  after  estates  tail,  (I.  824.)  II.  339 
Debts  by  simple  contract, 

previously  to  the  stat.  3  &  4  Will.  IV.  c.  104,  an  estate  in  fee  sim- 
ple was  not  liable  to,  (I.  65.)  I.  58 
except  on  the  bankruptcy  of  the  owner,  13  Eliz.    c.  7,  and  on 
his  death,  being  a  trader,  47  Geo.  III.  sess.  2,  c.  74,  (I.  66.) 
1.59 
but  an  estate  for  years  was,  (I.  266.)  I.  234 
but  now  all  estates  are  liable  in  the  hands  of  the  heir  or  devisee, 

(I.  65.)  I.  59 
postponed  to  bond  debts,  (II.  422.)  IV.  92 
Action  of  debt, 

lay  against  an  heir  at  law,  (I.  514.)  II.  39 
for  non-payment  of  rent,  (II.  94.)  III.  288 

lies  against  a  lessee  of  an  incorporeal  hereditament,  (II.  76.) 
in.  276 
Devise  for  payment  of  debts.     See  Devise. 

conveyance  for  payment  of  grantor's  debts  raises  no  use  in  grantee, 
(II.  439.)  IV.  101 
DECLARATION  IN  WRITING, 

to  revoke  a  devise,  (II.  407.)  IV.  80.     See  Devise. 
DECLARATIONS  OF  TRUST, 
how  construed,  (H.  615.)  IV.  258 
when  a  declaration  of  trust  of  a  tenn  in  favor  of  an  incumbrancer  is 

equivalent  to  an  assignment  of  the  term,  (I.  682.)  II.  186 
of  terms  for  years,  by  what  rules  governed,  (II.  725.  III.  486.)  IV. 
349.  VI.  394.     See  Executory  Devise,  Perpetuities. 
DECLARATIONS  OF  USES, 

origin  and  nature  of,  (I.  535,  536.  II.  459.)  I.  366,  367.  IV.  118 
derived  from  statute  of  uses,  and  transfer  the  actual  possession  to  the 

use,  (I.  335.  II.  459.)  I.  367.   IV.  118. 
must  be  by  deed  or  writing,  (II.  459.  466.)  IV.  118.  126 
good  without  technical  words,  (II.  460.)  IV.  119 
exception,  ib. 

70* 
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DECLARATIONS  OF  USES— continued. 

how  the  lands  should  be  described  in  deed"  of,  and  in  the  fine  or  re- 
covery, (II.  460.)    IV.  119. 
good  without  consideration,  and  why,  (II.  461.)  IV.  120 
in  a  bargain   and    sale,  or   covenant   to  stand  seised,  no  use  can 
be  declared,  except  to  the  bargainee  or  covenantee,    (II.  451.) 
IV.  112 
uses  may  be  declared  on  a  lease  and  release  in  fee,  (II.  456.  472.) 
,  IV.  116.  131 

who  may  declare  such  uses,  (II.  473.)  IV.  131 
releasee  to  uses  cannot  dissent,  (II.  473.)  IV.  131 
are  usually  inserted  in  the  release,  ib. 
made  prior  to  fines  and  recoveries ;  (viz.  deeds  to  lead  uses,)  (II.  46.) 
IV.  120 
may  be  controlled  by  subsequent  deed,  when,  (II.  462.  467.)  IV. 

121.  127 
circumstances  required  to  invalidate,  by  subsequent  deed,  (II.  462.) 

IV.  121 
second  deed,  how  to  be  executed,  (II.  464.)  IV.  123 
made  subsequent  to  fines  or  recoveries ;  (viz.  deeds  to  declare  uses,) 
(I.  336.  II.  461.  466.)  I.  367.  IV.  120.  125 
must  refer  to  the  recovery  in  order  to  declare  its  uses,  (II.  466.) 

IV.  125,  126 
may  be  controlled  by  subsequent  deed,  (II.  465.)  IV,  125 
modern  practice,  in  declaring  the  uses  of  fines  and  recoveries,  (II.  468.) 

IV.  127 
conflicting  declarations  of  use  in  the  same  deed,  ib. 
who  may  declare  the  use  of  a  fine  or  recovery, 
infants,  (II.  469.)  IV.  128 

till  the  fine  is  reversed  for  infancy,  (II.  483.)  IV.  141 
married  women,  (II.  469.)  IV.  128 
idiots  and  lunatics,  (II.  472.)  IV.  130 
are  considered  as  one  conveyance  with  the  fine  or  recovery,  (II.  483.) 

IV.  141 
the  right  to  make  is  co-extensive  with  the  estate,   (II.  472.)  IV.  130 
may  contain  as  well  powers  derived  from  the  statute  of  uses,  as  from 
common  law,  (II.  477.  578.)  IV.  135.  178 
DE  DONIS  CONDITIONALIBUS.     See  Estate  Tail. 
DEED.     See  Title-deeds. 

different  kinds  of  deeds.  See  Agreement,  Articles  of  Agreement, 
Assignment,  Bargain  and  Sale,  Bond,  Confirmation,  Covenant  to 
stand  seised,  Declaration  of  Trust,  Declaration  of  Uses,  Defeasance, 


J  i 
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Exchange,  Feoffment,  Gift,  Grant,  Lease,  Lease  and  Release,  Mort- 
gage, Partition,  Recognizance,  Release,  Surrender. 
powers.     See  Powers. 
alienation  of  lands,  (II.  296.)  IV.  3.     See  Alienation. 

unlimited  power  of,  existed  in  England  in  the  time  of  the  Saxons, 
ib. 
subinfeudation,  (II.  298.)  IV.  4,  5 
statute  of  quia  emptores,  (II.  299.)  IV.  5 
fines  for  alienating  lands  held  in  capite,  (II.  299.)  IV.  6 
abolition  of  military  tenures,  (II.  300.)  IV.  7 
common  assurances  are, 

deeds,  or  matters  in  pais,  (II.  300.)  IV.  7 
matters  of  record,  ib. 

customary  assurances  in  proper  places,  ib. 
devises  in  wills,  ib. 
nature  of  a  deed  or  charter,  ib. 
deed  poll,  (II.  302.)  IV.  8 
indenture,  ib. 

copies  of,  (II.  .303.)  IV.  9 

distinction  between  an  original  and  a  counterpart,  ib. 
variance  between  a  counterpart  and  the  original,  ib. 
a  counterpart  admitted  as  evidence,  ib. 
transfers  the  estate  to  the  grantee  without  his  assent ;  Exception,  in 
case  of  a  feoffment,  ib. 
this  rule  controverted,  ib.  n. 
nature  of  an  article  of  agreement,  (II.  307.  615,  616.)  IV.  10.  258, 

259 
Who  must  be  parties,  (II.  808.)  IV.  11 
Who  may  convey  by  'deed,  (II.  309.)  IV.  12 

blind,  deaf,  dumb,  &c,  persons,  (II.  328.)  IV.  26 
the  king,  (II.  309.)  IV.  12 
the  queen  consort,  ib.  (II.  309.)  IV.  13 
corporations,  ib. 

infants,  in  some  cases,  (II.  310.)  IV.  14 

marriage  deed  of  female  infant  does  not  bind,  unless  she  assent 
after  her  husband's  death,  (II.  312,  313.)  IV.  15,  16 
exception  as  to  jointure,  explained,  (II.  313.)  16  and  note  (a), 

(I.  225.)  I.  195 
female  infant   may  enter   into  agreement  before    marriage, 
respecting  her  personal  estate,  (II.  313.)  IV.  16 
marriage  contracts  by  male  infants,  ib. 
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covenant  by    male  infant  to  execute  a  power  of  appointing  a 

jointure  is  good,  (II.  313.)    IV.  16,  note  (b). 
infant  trustees  and  mortgages,  ib.  (II.  314.)  IV.  17 

who  is  a  trust  within  1  Will.  IV.  c.  60.  (III.  314.)  IV.  17 
idiots  and  lunatics  in  some  cases,  ib. 

and  if  they  are  trustees  or  mortgagees,  equity  will  direct  their 

committees  to  convey,  (II.  314:  316.)  IV.  17,  18 
married  women  in  some  cases,  (II.  318.)  IV.  18 
may  convey  if  husbands  join,  ib.  n. 

American  law  on  this  subject,  ib.  (II.  318,  n.)  IV.  20,  n. 
Who  cannot  convey  by  deed, 

infants,  (II.  310.)  IV.  14,  idiots  and  lunatics,  (II.  314.)  IV.  17. 

married  women,  (II.  315.)  IV.  18 
persons  attainted,  (II.  319.)  IV.  20 
who  may  be  grantees,  and  who  may  not,  (II.  319.)  IV.  21 
of  conveyance  to  charitable  uses,  ib.  (II.  320.)  IV.  22 
to  corporations,  (II.  320.)  IV.  22,  n.     See  Corporations. 
upon  what  consideration  deed  may  be  founded,  (II.  322.)  IV.  23 
of  conveyances  derived  from  the  statute  of  uses,  (I.  334.  II.  324. 

433.)  I.  365.  IV.  24.  97 
of  common-law  conveyances,  (II.  361,  362.)  IV.  45,  46 
must  be  written  or  printed  on  paper  or  parchment,  (II.  324,  325.) 
IV.  24,  25 
before  its  sealing  and  delivery,  (II.  325.)  IV.  25 
filling  up  blanks  after  execution,  ib.  n.  \ 

must  be  duly  stamped  to  be  produced  in  evidence,  ib. 
must  contain  sufficient  words,  ib. 

formal  parts  of,  as  premises,  recital,  habendum,  &c.  (II.   327.  617- 
655.)  IV.  26.  260-276 
See  those  articles, 
must  be  read,  if  required  by  any  of  the  parties,  (II.  328.)  IV.  26 

effect  of  its  not  being  read  or  being  read  falsely,  ib. 
must  be  sealed,  and  in  most  cases  signed,  ib.  (II.  332,  333.)  IV  27,  28 
American  law  as  to  seals,  (II.  332,  n.)  IV.  27,  n. 
effect   of    sealing   by   a   stranger,   ib.  or  by   the   party's   attorney, 

(H.  333.)  tV.  28 
must  be  delivered  by  the  party  or  his  attorney,  ib. 

deed  of  corporation  sealed  with  their  common  seal,  needs  no  deliv- 
ery, ib. 
mode  of  delivery,  (H.  334.)  IV.  29.    to  whom  it  may  be  deliv- 
ered, ib. 
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deed  must  be  delivered, 

what  constitutes  delivery,  (II.  334,  n.)  IV.  29,  n. 

deed  cannot  be  delivered  twice,  ib.      Exception,  (II.  318.  338.) 

IV.  19.  29 
effect  of  delivery  when  the  date  is  impossible,  (II.  378.)  IV.  58 
delivery  of  a  deed  as  an  escrow,  (II.  339,  340.)  IV.  29,  30 
attestation  by  witnesses,  (II.  341.)  IV.  31 

American  law  on  this  subject,  (II.  341,  n.)  IV.  31,  n. 
acknowledgment,  ib. 
registration,  ib. 
Construction — general  rules  applicable  to  all  deeds  ; 
provinces  of  the  court,  and  of  the  jury,  (II.  586,  n.)  IV.  242,  n. 
deeds  are  construed  favorably  consistent  with  the  rules  of  law, 

(H.  586.)  IV.  242 
intention,  if  clear,  will  prevail  against  the  strict  meaning  of  words, 

(II.  589.  599.)  IV.  243.  247 
must  be  made  on  the  entire  deed,  (II.  590.)  IV.  244 
subsequent  words  added  for  certainty,  refer  to  the  former  which  are 

indefinite,  (II.  647.)  IV.  271 
where  certainty  once  appears  in  a  deed,  subsequent    indefinite 

words  refer  to  that  certainty,  (II.  591.  645.)  IV.  244.  269 
subsequent  words  do  not  defeat  precedent  ones,  if  by  construction 

they  may  stand  together,  (II.  591.)  IV.  244 
but  the  first  is  preferred  to  the  latter  clause,  if  they  are  contradic- 
tory, ib. 

this   rule   questioned  and  explained,   (II.    468,  n.  590,  n.)  IV. 
127.  n.  244,  n. 
when  a  deed  first  contains  special,  and  concludes  in  general,  words, 

both  shall  stand,  (II.  592.)  IV.  244 
but  a  particular  recital  will  qualify  subsequent  general  words  of 

release,  (II.  596.)  IV.  245 
bad  grammar  does  not  vitiate,  (II.  593.)  IV.  244 
the  words  of  a  deed  will  be  marshalled  so,  that  that  part  shall  pre- 
cede which  ought  to  precede,  ib.  (II.  593.)  IV.  245 
the  same  always  refers  to  the  next  antecedent,  ib.  limited,  ib.  n. 
aforesaid  does  not,  ib.  (II.  597.)  IV.  246 
a  deed  is  always  construed  most  strongly  against    the   grantor, 

(II.  594.  652.)  IV.  .245.  273 
and  particularly  in  a  deed  poll,  (II.  596.)  IV.  245 

this  rule  limited  and  expounded,  ib.  n. 
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Construction — general  rules  applicable  to  all  deeds  ; 

but  the  words  of  an  indenture  executed  by  both,  are  the  words  of 

both,  (II.  596.)  IV.  245 
the  words  of  a  deed  which  will  bear  two  senses,  are  construed  in 
that  sense   which  is  conformable  to  law,  (II.  596,  597.)  IV. 
•     245,  246 

and  is  sometimes  or,  in  order  to  support  the  parties'  intention,  ib. 
ancient  charters  must  be  taken  according  to  ancient  usage,  (II.  597.) 

IV.  246 
no  estate  arises  by  implication  in  a  deed,  but  a  use  may,  ib. 
•    deeds  are  not  construed  by  the  acts  or  sense  of  the  parties,  (II.  598.) 
IV.  246 
this  rule  limited  and  explained,  ib.  n. 
where  the  words  of  a  deed  are  so  uncertain,  that  its  intention  can 
not  be  discovered,  it  is  void,  ib. 
this  uncertainty  described,  ib.  n. 
words  in  a  deed  evidently  repugnant  to  the  other  parts  of  it,  and  to 
the  general  intention  of  the  parties,  will  be  rejected,  (II.  599.) 
IV.  247 
an  evident  omission  or  mistake,  will  be  supplied  in  a  deed,  ib. 

(II.  600.)  IV.  323,  324 
some  operation  is  always  given  to  a  deed,  when  it  cannot  operate 

as  intended,  (II.  601.)  IV.  248 
where  a  deed  may  enure  in  different  ways,  the  grantee'shall  elect 

which  way  to  take  it,  (II.  605.)  IV.  251 
averment  founded  on  parol  evidence, 

cannot  in  general  be  admitted  to  contradict  or  vary  a  written 

agreement,  (II.  607.)  IV.  253 
but  may  be  admitted  to  support  or  explain  them  with  respect  to 
collateral  matters,  (II.  609.)  IV.  254,  or  to  prove  another 
consideration,  (II.  601.)  IV.  255 
American  law  on  this  subject,  (II.  607,  n.)  IV.  253,  n. 
or  where  there  is  a  latent  ambiguity,  ib.,  or  fraud  or  mistake, 
(II.  611.)  IV.  256 
where  a  deed  operates  by  estoppel,  ib. 

of  conveyances  to  uses,  is  to  be  the  same  as  that  of  common-law 
conveyances,  and  not  according  to  the  intention,  as  in  case  of 
wills,  (II.  614.)  IV.  257 
so  of  declarations  of  trust,  (II.  615.)  IV.  258 
of  articles  of  agreement,  (II.  615.)  IV.  11.  258,  259 
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Construction  of  the  formal  parts  of  a  deed  ; 

form  of  ordinary  American  deed,  (II.  617,  n.)  IV.  260,  n. 
date  of  a  deed, 

placed  at  the  beginning  in  an  indenture,  in  a  deed  poll  at  the 

end,  (II.  617.)  IV.  260 
priority  of,  (II.  618.  846.)  IV.  261.  445 

indorsement,    and    reference  to    another   deed,    (II.   618,    n.) 
IV.  261,  n. 
parties  to  a  deed,  (II.  619.)  IV.  261 
how  constituted,  ib.  n. 
how  to  be  described,  ib: 

having  several  Christian  names,  (II.  621.)  IV.  262 
partnership  name,  (II.  622,  n.)  IV.  262,  n. 
eldest  son  of  a  duke,  marquis,  &c.  how  named,  (II.  622.)  IV.  262 
wife,  bastard,  eldest  son,  issue,  heirs,  right  heirs,  heirs 'female, 
corporations,  how  described,  ib.  (II.  623.)  IV.  263 
recital,  and  consequence  of  misrecital,  (II.  624,  625.)  IV.  263,  264 
general   recital    does    not  estop,  but    particular   recital    does, 

(II.  625.)  IV.  264 
evidence  of  a  lost  deed,  when,  ib. 
consideration,  and  receipt  for  it,  if  pecuniary,  (II.  625.)  IV.  264 
the  grant  or  release  of  the  land  to  be  transferred,  ib. 
description  of  the  lands  and  things  granted,  (II.  626.)  IV.  265 
appurtenances,  what,  ib.  n. 
rules  for  interpreting  this  part  of  a  deed,  ib.  n. 

effect   of   erroneous   additions   to    the   description,    (II.    645.)- 

IV.  269 
effect  of  correct  addition  to  an  erroneous  description,  (II.  646.) 
.  IV.  270 
clause  respecting  the  title  deeds,  (II.  648.)  IV.  271 
exception  and  its  requisites,  ib. 
difference  between  exception  and  reservation,  ib.  n. 
the  habendum,  (II.  651.)  IV.  272 

no  person  can  take  by,  if  not  named  in  the  premises ;  excep- 
tions, ib. 
.nothing  can  be  limited  in,  which  has  not   been  given  in  the 

premises,  ib.  (II.  651.)  IV.  273 
but   may  abridge,  or    qualify  and   enlarge    them,   (II.   653.) 
•  IV.  274 

sometimes  not  controlled  by  the  premises,  (II.  654.)  IV.  275 
words  of  limitation  and  purchase.     See  Eule  in  Shelley's  Case. 
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Construction  of  the  formal  parts  of  a  deed  ; 

when  the  word  heirs  is  a  word  of  limitation,    (II.  655.  682.) 

IV.  275.  305 
when  a  word  of  purchase,  (II.   691.  703.  705,  706.)  IV.  312. 

325.  327, '328 
what  words  restrain  the  word  heirs,  (II.  659.)  IV.  279 
heir  in  the  singular,  is  a  word  of  purchase,  (II.  691.)  IV.  312 
the  word  issue  is  not  a  word  of  limitation,  and  will,  not  create  an 
estate  tail,  ib. 
what  words  create  an  estate  in  fee  ; 

the  word  heirs  absolutely  necessary,.  (II.  656,  657.)  IV.  277,  278 
exceptions,  in  the  United  States,  (II.  656,  n.)  IV.  277,  n. 
cases  in  which  the  word  heirs  is  unnecessary,  (II.  658,  659.) 
IV.  278,  279 
*  thus  the  word  heir  may  be  nomen  collectivum,  (II.  658.)  IV.  278 
what  words  create  an  estate  tail ; 

the  word  heirs  is  necessary,  (II.  658.)  IV.  279 

and  a  grant  to  a  man  and  his  seed,  or  to  the  issues  or  children  of 

his  body  only,  give  an  estate  for  life,  ib. 
the  general  import  of  the  word  heirs  may  be  restrained  to  the 

lineal  descendants  of  the  grantee,  ib. 
by  what  words,  though  untechnical,  (II.  659.)  IV.  279 
the  word  Am- may  in  a  special  case  create  an  estate  tail,  (II.  660.) 

IV.  280 
limitation  to  A.  and  his  heirs  with  remainder  over,  by  equity  of 

the  statute  de  donis,  (II.  661.)    IV.  281 
limitation  to  a  man  and  his  wife,  and  the  heirs  of  their  bodies, 

(H.  662.)  IV.  282 
distinction  between  heirs  of  the  body,  and  upon  or  on  the  body, 

(n.  663.)  IV:  283 
effect  of  a  limitation  to  the  heirs  of  the  body  of  A.,  (II.  665.) 

IV.  284 
usual  mode  of  limiting  estates  tail  in   settlements,   (II.  666.) 
IV.  285,  286 
what  words  create  an  estate  for  life,  (n.  668.)  IV.  287,  288 
what  words  create  an  estate  for  years  or  at  will,  (II.  669.)  IV. 

288 
what  words  create  a  joint  tenancy,  (II.  829.)   II.  364 
what  words  create  a  tenancy  in  common,   (I.  868,  869.  II.  671.) 

II.  399,  400.  IV.  292 
what  words  create  cross  remainders,  (II.  674.)  IV.  298 
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Construction  of  the  formal  parts  of  a  deed ; 

cross  remainders  cannot  be  implied  in   a  deed,  (II.  674.)  IV.  298, 

but  may  in  articles,  (n.  679.)  IV.  302 
application  of  the  rule  in  Shelley's  Case,  to  construction  of  deeds, 

(D.  682.)  IV.  305.     See  Rule  in  Shelley's  Case. 
perpetuities,  (II.  708.)  IV.  330.     See  Perpetuities. 
of  the  reddendum,  (II.  729.)  IV.  352  - 
Condition ; 

by  what  words  created,  (II.  729.)  IV.  352 
Warranty  in  a  deed.     See  Warranty. 
described,  (n.  328.)  IV.  26 

general  warranty  for  the  title,  is  now  disused,  (II.  761.)  IV.  377 
American  covenant  of  warranty,  (II.  762,  n.)  IV.  378,  n. 
express  warranty  and  its  requisites,  (II.  732.)  IV.  355 
implied  warranty,  (II.  734.)  IV.  356 
lineal  warranty,  (II.  736.)  IV.  358 

only  binds  the  heir  where  he  has  assets,  (II.  737.)  IV.  359 

effect  of,  as  to  estates  tail  since  stat.  de  donis,  (II.  738.)  IV.  361 
collateral  warranty,  (II.  737,  738.)  IV.  359,  360 

previously  to  stat.  3  &  4  Will.  IV.  c.  74,  s.  14  barred  estates  tail 
and  remainders,  (I.  100.  DI.  738.)  I.  92,  93.  ^V.  362 

but  not  the  reversion,  (II.  738.)  IV.  363 
as  restrained  by  the  statute  of  Gloucester,  IV.  361 
where  not  affected  by  the  stat.  de  donis,TV.  362 
of  a  tenant  in  dower,  is  void,  (II.  738.)  IV.  365 
of  a  person  having  no  estate  of  inheritance,  is  void,  ib. 
how  destroyed,  (II.  739.)  IV.  366 
Covenants ; 

nature  of,  described,  (H.  740.)  IV.  367 

a  covenant  is  generally  an  agreement  to  do  something  infuturo,  ib. 
where  an  agreement  terminates  in  itself,  it  is  not  properly  a  cove- 
nant, but  a  defeasance,  ib. 
can  only  be  created  by  deed,  which  may  be  deed  poll  or  indenture, 

(II.  741.)  IV.  368 
bind  the  person  who   does  not  seal,  or  is  not  party  to  the  deed 

when,  ib. 
this  doctrine  questioned,  ib.  n. 
may  be  created  without  technical  words,  ib. 
import  and  effect  of  dedi,  demisi,  &c.  (II.  746,  n.)   IV.  369,  n. 
are  construed, 

most  strongly  against  the  covenantor,  (II.  746.)  IV.  369 
VOL.  III.  71 
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Covenants, 

according  to  the  intent  of  the  parties,  (II.  746.)  IV.  369 

ut  res  magis  valeat  quam  pereat,  ib. 

to  be  performed  within  a  reasonable  time,  where*  no  time  is 
limited  for  performance,  ib. 
implied  covenants,  as  for  quiet  enjoyment,  payment  of  rent,  &c. 

(11.747.)  IV.  369 
determine  with  the  interest  of  lessor,  ib. 
express    covenant   qualifies   the   generality   of   an    implied    one, 

(II.  751.)  IV.  370 
joint  and  several  covenants,  ib. 

words  of,  by  lessees  at  beginning  of  lease,  rule  all  their  subse- 
quent covenants,  (H.  751.)  IV.  371 
Covenants  real, 
described,  (II.  751.)  IV.  371,  enumerated  and  classed,  ib.  n. 
distinguished  from  covenants  personal,  (II.  756.)  IV.  372 
covenant  for  title  is  a  covenant  real,  (II.  768.)  IV.  381 
run  with  the  land,  and  bind  grantee  or  lessee,  his  heirs,  devisee,  or 

assignee,  ib.  (I.  581.  584.)  II.  85,  86 
assignee  of  grantee  or  lessee  is  entitled  to  benefit   of  covenants 

real  o| lessor,  (II.  756,  757.)  IV.  372,  373 
and  the  grantor,  lessor,  or  his  heir,  may  sue  thereon,   (II.  756.) 

IV.  373 
but  heir  of  tenant  for  life  is  not  entitled  to  benefit  of  covenants 

made  with  lessor,  (II.  756.)  IV.  372 
grantees,  lessees,  &c.  of  farms,   &c.    have   like    remedy  against 

grantees  of  the  reversions  as  against  their  grantors,   (32  Hen. 

Vni.  c.  34,  s.  2.)  (II.  757.)  IV.  373 
grantees  of  reversions  are  entitled  to  the  benefit  of  covenants,  (ib. 

s.  1.)   (I.  507,  508.  II.  758.)   II.  34,  35.  IV.  375.     See  Con- 
dition. 
equity  will   assist  an  assignee  in  enforcing,  against  all   persons 

claiming  under  grantor  of  estate,  (II.  757.)  IV.  373 
do  not  bind  an  under  tenant,  who  is  not  an  assignee  of  the  whole 

term,  (DI.  757.)  IV.  374 
assignee  of  the  whole  term  is  entitled  to,  though  the  rent  is  reserved 

to  the  original  lessee,  (II.  759.)  IV.  375 
bind  the  assignor  in  favor  of  his  lessor,  notwithstanding  assignment 

and  acceptance  of  rent,  ib. 
mortgagee  of  a  lease  by  assignment  is  liable  to  covenants,  though 

he  never  entered  or  became  possessed  in  fact,  (I.  581.)   II.  86 
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General  and  specific  covenants  ; 

covenant  to  settle    lands,  when    a  specific    covenant,  and  a  lien 
thereon,  (II.  760.)  IV.  376 
,        usual  covenants  for  title  to  lands, 

that  grantor  is  seised  in  fee,  (II.  761.)  IV.  377 
and  hath  good  right  to  convey,  ib. 
for  quiet  enjoyment, 
extent  and  effect  of  these  covenants,  ib.  n.  (II.  762,  n.)  IV.  378,  n. 
do  not  extend  to  the  tortious  eviction  of  strangers,  unless  the 

covenant  be  express,  (II.  764.)  IV.  378 
American  covenant  of  warranty,   (II.  762,  n.  764,  n.)  IV. 

378,  n.  379,  n. 
in  conveyances  to  uses,  (II.  765.)  IV.  379 
free  from  incumbrances,  (II.  765.)  IV.  380 
for  further  assurance,  (II.  767.)  IV.  380,  381 
are  real,  and  run  with  the  land,  (II.  168.)  IV.  381 
are  now  usually  restrained,  (II.  769.)  IV.  382 

and  such  restrictions  are  shaped  according  to  the  nature  of 
vendor's  title,  (II.  771.)   IV.  384 
what  persons  are  held  to  claim  under  the  vendor,  (II.  773.) 

IV.  386 
who  ai-e  bound  to  covenant  for  the  title,  (II.  775.)  IV.  388 
remedies  of  purchasers  under  these  covenants,  (II.  777.)  IV.  389 
by  action  of  covenant,  ib. 

by  action  for  money  had  and  received,  (II.  778.)  IV.  390 
there  is  no  remedy  at  law  or  equity  unless  there  is  fraud  in 
concealing  the  defect  of  the  title,  ib. 
usual  covenants  in  assignments  of  leaseholds,  (II.  780.)  IV.  392 
covenants  to  convey,  (II.  775,  n.)   388,  n. 
covenants  by  vendor  for  production  of  title  deeds,  ib.  (II.  780.) 

IV.  393 
for  renewal  of  leases,  (II.  781.)  IV.  393 
are  inserted  in  modern  deeds  of  partition,  (II.  403.)  IV.  77 
usual  exception  in  covenants  to  repair,  that  tenant  shall  not  rebuild 

in  case  of  accidental  fire,  (I.  146.  263.)  1. 133.  233. 
effect  of  a  covenant,  that  jointure  lands  are  of  a  certain  yearly 

value,  (II.  493.)  IV.  149,  150 
covenant  for  payment  of  mortgage  money,  (I.  561.  642.)  II.  68. 

138,  139 
covenant  that  a  mortgagor  shall  remain  in  possession,  (I.  571.) 

II.  80 
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General  and  specific  covenants  ; 
covenant  that  lands  mortgaged  «hall  be  a  security  for  money  sub- 
sequently borrowed,  (I.  664.)  II.  157 
action  of  covenant  lies  for  non-payment  of  rent,  (II.  94.)  III.  288 
the  covenants  required  by  a  power  of  leasing  must  be  inserted  in 
the  leases,  (11.516.)  IV.  176 
"Writ  of  covenant.     See  Fine. 
How  deeds  are  avoided  at  law ; 

by  grantee's  disclaimer  by  deed,  (II.  792.)  IV.  404 

by  disagreement,  (II.  794.)  IV.  406,  by  duress,  (II.  795.)   IV. 

407 
by  erasure,  addition,  or  interlineation,  ib. 

but  not  if  the  alteration  be  made  by  a  stranger,  or  mere  spolia- 
tor, ib. 
or  by  some  of  the  parties,  if  their  situation  is  not  affected  by  the 

alteration,  ib.  note  (5) 
nor  a  blank  filled  up  after  execution,  (II.  797.)  IV.  408 
formerly  by  breaking  off  the  seal ;  exception,  ib. 
by  cancelling,  ib. 

by  averment  of  usury,  (II.  798.)  IV.  409 
Equity  avoids  deeds, 

obtained  by  fraud,  (II.  799.)  IV.  410,  or  by  misapprehension  of 

the  party,  (II.  800.)  IV.  411 
for  inadequacy  of  consideration,  when,  ib. 
given  for  procuring  marriages  or  appointments  to  offices  of  trust, 

&c.  (II.  801.)  IV.  411 
where  trustees,  assignees  of  bankrupts,  and  solicitors  to  a  bank- 
rupt's commission,  buy  the  estate,  (II.  801.)  IV.  412 
of  gift  or  gratuity  to  an  attorney,  while  continuing  to  manage  the 

donor's  affairs,  ib. 
made  by  persons  of  a  weak  or  deranged  understanding,  when,  ib. 
made  in  derogation  of  the  rights  of  marriage,  (II.  803.)  IV.  413 
or  for  an  immoral  consideration,  e.  g.  for  the  price  of  future  prosti- 
tution, (II.  807.)  IV.  417 
or  if  given  by  a  married  man  to  a  woman,  who  knowing  him  to  be 

married,  was  seduced  by  him,  (II.  809.)  IV.  419 
but  not  if  given  for  securing  an  annuity  or  sum  of  money  for  sup- 
port of  a  person  seduced,  without  any  view  to  future  cohabita- 
tion, (n.  808.)  IV.  418 
or  if  the  bond  is  given  on  account  of  former  cohabitation,  ib. 
all  deeds  are  void  as  to  crown  debts,  (II.  810.)  IV.  419,  420 
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Equity  avoids  deeds  ; 

alienations  before  acceptance  of  office,  are  good,  (II.  811.)  IV.  421 
the  crown  is  entitled  to  a  term  attendant  on  the  inheritance,  ib. 
(I.  417.)  I.  429 
What  deeds  are  void  in  favor  of  creditors  and  purchasers  ; 

statutes  in  favor  of  creditors   and  purchasers,  (13  &  27  Eliz.) 

(II.  819.)  IV.  423 
what  deeds  are  void  by  13  &  27  Eliz.  (II.  820.)  IV.  424 

deeds  made  with  intent  to  defraud  creditors,  though  made  on  a 
valuable  consideration,  ib. 
but  they  are  good  against  the  grantors,  (II.  820.)  IV.  424 
badges  of  fraud  in,  ib. 

no  creditor  can  avoid  a  fraudulent  conveyance  unless  his  debt 
affects  the  land,  (II.  821.)  IV.  425 
deeds  made  with  express  intent  to  defraud  purchasers,  ib. 

mere  continuance  in  possession  after  conveyance  executed 
when  not  fraudulent,  ib. 
notice  to  subsequent  purchaser  of  the  preceding  fraudulent  con- 
veyance, will  not  hinder  him  from  invalidating  it,  ib. 
voluntary  conveyances,  or  conveyances  without  pecuniary  con- 
sideration ; 
are  void  against  existing  creditors,  (II.  823.)  IV.  426 
but  not  against  future  creditors,  unless  also  fraudulent,  (II.  824.) 

IV.  427 
by  way  of  settlement.     See  Settlements. 

void  against  subsequent  bona  fide  purchasers  for  valuable  con- 
sideration, (II.  825.)  IV.  427 
though  with  notice,  (II.  826.)  IV.  428 
but  good  in  the  United  States,  (I.  238,  n.  825,  n.)  I.  205,  n. 

IV.  427,  n. 
with  power  of  revocation,  (II.  329.)  IV.  431 

bad  against  subsequent  purchaser  for  valuable  consideration, 

(II.  830.)  IV.  431.      • 
what  amounts   to   such   power   of  revocation,   (II.  830.) 

IV.  432 
exception  to  the  rule,  ib. 
who  are  deemed  'subsequent  purchasers'  within  27  Eliz. 
purchasers  for  money  or  other  valuable  consideration,  (II.  831.) 

IV.  433. 
mortgagees  and  lessees  at  rack  rent  rent,  ib. 
71* 
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What  deeds  are  void  in  favor  of  creditors  and  purchasers  ; 

voluntary  conveyances  bind  the  parties,  (II.  833.)  IV.  434 
though  destroyed  by  grantor,  (II.  834.)  IV.  435 

and  are  good  as  to  subsequent  voluntary  conveyances,  (II.  833.) 
IV.  434 
and  wills,  (D.  834.)  IV.  435 
and  if  conveyance  be  of  lands  not  the  property  of  the  grantor, 
will  be  construed  an  agreement  to  settle  lands  of  equal  value, 
(n.  835.)  IV-  436 
proviso  in  favor  of  deeds  made  on  good  consideration,  (II.  835.) 

IV.  436 
settlements  before,  and  in  consideration  of,  marriage,  ib. 
or  made  after  marriage,  in  pursuance  of  agreement  entered  into 
before  marriage,  or  in  consideration  of  an  additional  portion, 
(II.  837.)  IV.  437 
but  a  mere  recital  of  the  agreement  is  not  evidence  against  cred- 
itors of  its  existence,  ib.  n. 
how  far  the  consideration  of  marriage  extends,  (II.  842.)  IV.  442 
settlement  by  a  widow  on  her  children,  (II.  843.)  IV.  443.    See 

Settlement. 
purchase  by  a  woman  from  her  husband,  (II.  841,  n.)  IV.  441,  n. 
Registering  deeds ; 

account  of  the  Register  Acts,  (II.  846-849,)  IV,  445-447 

utility  of  these  acts,  (II.  865,  866.)  IV.  4p9,  46Q 

an  appointment  under  a  power  is  a  deed  or  conveyance  within  the 

acts,  (II.  850.)  IV.  448 
wills  of  lands  may  be  registered  under  these  acts,  (II.  850.  III.  10, 

11.)  IV.  447.  VI.  9,  10 
the  acts  do  not  extend  to  copyholds,  or  leases  at  rack  rent,  or  leases 
not  exceeding  21  years,  where  the  occupation  goes  along  with 
the  lease,  (II.  849.)  IV.  447 
not  to  chambers  in  Serjeants'  Inn,  the  inns  of  court  or  chancery, 

nor  to  tenements  in  London,  ib. 
every  deed  under  which  a  party  claims  must  be  registered  :  thus 
the  registering  an  assignment  is  not  a  register  of  the  lease, 
(II.  852.)  IV.  449 
registering  a  second  mortgage  is  not  constructive  notice  to  the  first 
mortgagee,  who  may  advance  more  money  on  the  fl»st  mortgage, 
ib.  (II.  852.)  IV.  450 
notice  to  subsequent  purchaser,  at  the  time  of  purchase  of  a  prior 
incumbrance,  takes  away  the  effect,  (II.  855.)  IV.  452. 
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Registering  deeds ; 

where  a  subsequent  purchaser  has  notice  of  a  prior  incumbrance 
at  the  time  of  his  purchase,  his  registering  the  second  deed  will 
not  avail,  (II.  859.)  IV.  453 
American  law  on  this  subject,  (II.  846,  n.  855,  n.)  IV.  445,  n. 

452,  n. 
the  notice  must  be  fully  proved,  (II.  864.)  IV.  458,  and  nothing 

short  of  fraud  will  avail  against  the  act,  (II.  865.)  IV.  459 
register  of  annuities  granted  in  England,  (II.  867.)  IV.  461 
register  of  conveyances  of  land  situate  within  the  Bedford  level, 
ib.  (II.  866.)  IV.  462 
Enrolment  of  a  deed, 

does  not  make  it  a  record,  but  as  a  private  act  of  the  parties, 
makes  it  a  deed  recorded   to   be  kept  in  memory,  (II.  867.) 
IV.  462 
makes  it  conclusive  evidence  against  the  party  enrolling,  (II.  868.) 
IV.  461 
Custody  of  deeds,  (I.  86,  n.  II.  458.  781,  n.)  I.  75,  n.  IV.  117,  n. 
393,  n. 
DEFEASANCE, 

described,  and  in  what  different  from  a  condition,  (II.  418,  419.) 

IV.  89,  90 
must  be  in  eodem  modo  ,with  the  deed  to  be  defeated,  and  must  re- 
cite it,  (H.  419.)  IV.  90 
different  kinds  of,  ib. 

distinguished  from  a  covenant,  (II.  740.)  IV.  367 
DELIVERY  OF  A  DEED,  (II.  333.)  IV.  28 
DEMAND, 

force  of  this  word  in  a  release,  (II.  405.)  IV.  78 
DEMESNE,  ANCIENT.     See  Ancient  Demesne. 
DEMESNE,  AS  OF  FEE, 

pleading  by  the  king,  (I.  61.)  I.  54 
DENIZATION, 

effects  of,  in  the  case  of  descents,  as  distinguished  from  naturalization, 

(II.  144.)  III.  322 
may  have  a  retrospective  operation,  (II.  320.)  IV.  21 
denizens  may  be  freeholders,  (I.  59.)  I.  53 
may  hold  lands  purchased  after  denization,  (II.  320.)  IV.  21 
may  be  tenants  by  curtesy  in  respect  of  issue  had  after  denization, 

(II.  160.)  I.  144 
are  entitled  to  dower,  (I.  181.)  I.  159 
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DEPUTY  OF  AN  OFFICE,  distinguished  from  an  assignee,  (II.  46, 

47.)  III.  105,  106 
DESCENDANTS,  who  will  take  under  this  word  in  a  devise,  (III.  223, 

224.)  VI.  172,  173 
DESCENT, 

nature  of  descent,  (II.  135.)  III.  318 

descent  cast  on  heir  of  disseisor,  &c,  previously  to  3  &  4  Will.  IV. 
c.  27,  tolled  right  of  entry,  when,  (II.  129.  243,  244.)  III.  313. 
435,  436 
American  rule,  (II,  128,  n.)  III.  313,  n. 

acquiring  title  to  real  property  by,  (II.  133.  192.)  III.  317.  396 
what  goes  to  the  heir  by,  (II.  136,  n.)  III.  318,  ib.  n. 
consanguinity  or  kindred, 
defined,  (II.  137.)  III.  319 
lineal  and  collateral,  ib. 

method  of  computing  by  the  canon  law,  which  is  adopted  in  Eng- 
land, (II.  137.)  III.  319 
the  rule  of  the  civil  law  adopted  in  the  United  States,  ib.  n. 
Heirs, 

must  be  legitimate.     See  Bastard. 
American  law  on  this  subject,  (II.  137,  n.)  III.  319,  n. 
and  natural-born  subjects,  (II.  141.)  III.  320,  or  persons  natural- 
ized by  act  of  parliament,  or  made  denizens  by  patent,  (II.  144.) 
III.  322 
persons  born  out  of  His  Majesty's  ligeance,  whose  fathers  and 
grandfathers  were  natural-born  subjects,  are  like  subjects,  and 
capable  of  inheriting,  (II.  142.)  III.  321 
title  may  be  deduced  from  one  ancestor  through  another  who  was 

an  alien,  (II.  143.)  III.  322 
or  through  one  naturalized,  or  made  denizen,  ib. 
effect  of  naturalization  and  denization,  ib. 
American  rule,  ib.  n. 
Persons  attainted  of  high  treason, 

cannot  inherit,  nor  before  the  stat.  3  &  4  Will.  IV.  c.  106,  could 

transmit,  (H.  143.  195.)  III.  322,  398 
and  by  corruption  of  the  hereditary  blood  previously  to  stat.  3  &  4 
Will.  IV.  c.  106,  obstructed  the  descent  of  lands  to  such  of  their 
posterity  as  deduced  title  through  them,  (II.  145.)  III.  323. 
325,  326 
except  to  issue  in  tail  in  case  of  an  estate  tail,  (I.  99.)  I.  90.  III. 

386 
and  previously  to  stat.  54  Geo.  III.  c.  145,  an  attainder  of  any 
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Persons  attainted  of  high  treason  ; 

species  of  felony  was  attended  with   the   same   consequences, 
(II.  145.)  III.  322,  323 
but  a  descent  may  now  be  traced  through  an  attainted  person, 

(II.  145.)  III.  325,  326 
a  person  might  inherit  from  one  parent,  though  the  other  was 

attainted,  (II.  145.)  III.  323 
descent  between  brothers  is  immediate,  (II.  146.)  III.  325 
Rules  or  canons  of  descent  of  estates  in  possession  ; 

I.  inheritances,  or  lands  held  in  fee  simple,  descend  lineally  to  the 
issue  of  the  person  who  last  died  actually  seised,  (II.  146.) 
III.  327 
explained,  (II.  150.)  III.  330 
seisin  not  generally  requisite  in  the  United  States,  (II.  146,  n.) 

III.  327,  n.  378,  n. 
nemo  est  hares  viventis,  (II.  148.)  III.  328 
distinction  between  heir  apparent  and  heir  presumptive,  ib. 
previously  to  stat.  3  &  4  Will.  IV.  c.  106,  no  person  could  be 
such  an  ancestor  that  an  inheritance  could  be  derived  from 
him  unless  he  died  seised  ;  for  seisina  facit  stipitem,  ib.  (II. 
149.)  in.  329 
abrogated  in  the  United  States,  (II.  146,  n.  147,  n.)  III.  327,  n. 
328,  n. 
seisin  in  deed  obtained  by  entry,  was  previously  to  stat.  3  & 
"Will.  IV.  c.  106,  necessary  in  order  to  transmit  lands  to  an 
heir,  (II.  149.)  III.  329 
and  a  party  must  have  received  a  rent,  and  presented  to  a 
church,  before  he  could  become  the  stock  of  a  descent,  (II. 
149.)  in.  329 
exceptions,  where  heir  took  by  descent  though  ancestor  was  not 
seised ;  e.  g. 
where  the  ancestor  acquired  an  estate  by  his  own  act,  (II.  149.) 

in.  329 
when  an  heir  may  take  by  descent  in  case  of  an  exchange,  ib. 
trust  estates,  or  equitable  interests,  not  disposed  of  by  will,  ib. 
(n.  150.)  III.  330 
a  descent  to  the  person  who  is  heir  at  the  ancestor's  death  may  be 

defeated  by  the  birth  of  a  nearer  heir,  (II.  150.)  III.  330 
exclusion  of  the  ascending  line  previously  to  stat.  3  &  4  Will.  IV. 
c.  106.  ib.  (II.  151.)  III.  331 
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Eules  or  canons  of  descent  of  estates  in  possession  ; 

unless  the  child  was  cousin  to  his  father  or  mother,  (II.  151.) 
III.  331 

II.  male  issue  is  admitted  before  female, 

but  daughters  succeed  before  collateral  males,  (II.  151.)  III.  332 

explained,  ib. 
abrogated  in  the  United  States,  (II.  151,  n.)  III.  332,  n. 

III.  of  several  males,  all  being  in  equal  degree,  the  eldest  inherits, 

but  females  in  like  degree  inherit  all  together,  ib.  (II.  153.) 
III.  333.     See  Coparceners. 

IV.  right  of  representation. 

rule  described,  (II.  153.)  III.  333 

how  applied  in  the  United  States,  (II.  153,  n.)  III".  333,  n. 
takes  place  in  customary  descents,  (II.  191.)  III.  388 
and  in  descents  of  copyhold,  ib. 

V.  collateral  descents, 

rule  described,  (II.  154.)  III.  334 
American  rule  on  this  subject,  (II.  155,  n.)  III.  334,  n. 
the  heir  must  be  of  the  blood  of  the  first  purchaser,   (II.  156.) 

III.  335 
descents  ex  parte  paternd  el  maternd,  (II.  158.)  III.  337 
what  acts  before  the  stat.  3  &  4  Will.  IV.  c.  106,  altered  ex  parte 
descents,  ib. 
a  feoffment,  (II.  158.)  III.  338 
a  renewal  of  a  lease  for  lives,  ib. 

descent  of  an  equitable  and  a  legal  estate,  the  one  ex  parte  pa- 
ternd, the  other  ex  parte  maternd,  (II.  1 60.)  III.  339 
devise  to  an  heir  at  law  in  some  cases,  (II.  158.  III.  157-159.) 
III.  338.  VI.  125-127 
and  since  the  above  statute  ; 

all  devises  to  heir  at  law,  (II.  159.  III.  159.)  III.  338.  VI.  127 
and  any  other  assurance,  (II.  169.)  III.  338 

what  did  not  alter  such  descents  previously  to  stat.  3  &  4  Will.  IV. 
c.  106 
a  feoffment  to  the  use  of  feoffor,  or  without  a  declaration  of 

uses,  (II.  162.)  III.  341 
but  a  conveyance  of  a  particular  estate  does  not  alter  descent  of 

reversion,  (II.  161,  n.)  III.  340.  ib.  n. 
a  fine  in  some  cases,  (II.  162.  189.)  III.  341.  383 
and  also  a  recovery,  (II.  161.)  III.  341 
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Rules  or  canons  of  descent  of  estates  in  possession  ; 
where  the  use  resulted,  (II.  162.)  III.  341 
VI.  proximity  to  collateral  ancestor  last  seised  must  be  by  whole 
blood,  (II.  163.)  III.  341 
previously  to  stat.  3  &  4  Will.  IV.  c.  106,  the  half-blood  was 

excluded,  (II.  163,  164.)  III.  342,  343 
but  may  now  inherit,  (II.  164.  194.)  III.  343.  398 
American  rule  as  to  half-blood,  (II.  170-184.)  III.  342,  n. 

the  ancestor  must  have  been  actually  seised  in  deed  to  exclude 

the  half-blood,  (II.  163,  n.  165.)  III.  344 
what  seisin  made  a  possessio  fratris,  ib. 

to  what  estates  this  doctrine  applied,  (II.  169.  236.)- III.  350. 
429 
trust  estates,  for  they  descend  in  the  same  manner  as  le- 
gal estates,  (I.  389.  II.  160.  169.)  I.  407.  III.  339.  350 
an  equity  of  redemption,  (I.  596.)  II.  92 
advowsons,  (II.  169.)  IH.  350,  what  seisin  was  necessary,  ib. 
tithes  impropriate,  (II.  169.)  III.  350,  what  seisin  was  neces- 
sary, ib. 
rents,  ib.  what  seisin  was  necessary,  ib. 
offices,  courts,  liberties,  franchises,  and  commons  of  inheri- 
tance, (H.  188.)  in.  351 
remainders    and  reversions,  where  an    act  of    ownership 
had  been  exercised,  (II.  188.)  III.  382 
uses,  how  descended  before  the  statute,  (I.  309.)  I.  344 
possessio  fratris  applied  to,  (II.  169.)  III.  350 
VII.  male  stocks  are  preferred  to  female  in  collateral  inheritances, 
(II.  169.)  m.  351 
mode  of  tracing  an  heir  at  law,  ib.  (II,  170.)  IH.  352 
American  statutes  of  descent,  (II.  170,  n.)  III.  352,  n. 
of  estates  in  remainder  and  reversion  ; 

remainders  and  reversions  previously  to  stat.  3  &  4  Will.  IV.  c. 
106,  descended  to  the  heirs  of  the  first  purchasers  of  them, 
at   the  time   when   they  come   into  possession,  (II.  185.) 
III.  378,  and  why,  (II.  186.)  III.  379 
but  now  descend  to  the  heir  of  the  person  last  entitled,  (II.  187.) 
HI.  380 
no  exclusion  of  the  half-blood  took  place,  ib.  (II.  188.)  III.  381 
but  an  act  of  ownership,  exercised  over  his  estate  by  a  remainder- 
man or  reversioner,  operated  as  a  seisin,  so  as  to  make  him 
a  new  stock  of  inheritance,  (II.  188,  189.)  III.  382,  383 
descent  of  contingent  remainders,  (I.  814.)  II.  331 
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customary  descent  in  general, 

special  customs  of  descent  must  be  specially  pleaded  except  gav- 
elkind and  borough  English,  (I.  860.)  II.  392 
by  what  evidence  to  be  proved,  (I.  861.)  II.  393 

of  a  feud,  (I.  18.)  I.  14 

rules  by  which  it  was  governed,  ib.  and  see  (II.  191.)  III.  385 

of  an  equity  of  redemption,  (I.  599.)  II.  94 

of  offices,  (II.  41,  42.  169.)  III.  98,  99.  351 

of  estates  by  prescription,  (II.  234.)  III.  429 

of  an  estate  limited  to  the  heirs  of  the  body  of  A.  (II.  665.)  IV.  284 

distinction  between  descent  and  purchase,  (II.  193.)  III.  397 
DESIRE,  words  of, 

do  not  create  a  devise,  (III.  203.)  VI.  158 

where  they  will  raise  a  trust  in  a  devise,  (III.  207.)  VI.  161 
DE  VENTRE  INSPICIENDO,  (II.  140.)  III.  320 
DEVEST.    See  Bargain  and  Sale,  Covenant  to  stand  Seised,  Lease  and 
Release. 

devesting  of  remainders  limited  by  way  of  use,  (I.  767.)  II.  262 

rent  cannot  be  devested,  (II.  103,  104.  261.)  III.  294,  295.  453 
DEVISE, 

origin  and  nature  of  devises,  (III.  3.)  VI.  3 

etymology  of  the  word  devise,  ib. 

statutes  of  wills,  (IH.  4,  5.)  VI.  4,  5 

nature  of  a  devise  under  these  statutes,  (III.  6.)  VI.  6 

distinguished  from  a  testament,  ib. 

of  a  codicil,  (III.  7.)  VI.  6.     See  Codicil. 

no  particular  form  necessary  for  will  or  codicil,  (III.  7.)  VI.  7 

transfers  the  freehold,  ib. 

imports  a  consideration,  ib. 

imports  a  bounty,  and  not  a  satisfaction,  (I.  244.  347.)  I.  214.  218. 
377 

of  real  estate  is  a  bar  to  dower,  (I.  190.)  I.  161 

is  void  against  creditors,  (III.  9.)  VI.  8 

need  not  be  proved  in  the  ecclesiastical  court,  (III.  10.)  VI.  9.     Ex- 
ception, ib. 

how  proved  in  the  United  States,  (III.  10,  n.)  VI.  9,  n. 

may  be  proved  in  chancery,  (III.  80.)  VI.  70 

a  will  executing  a  power  retains  all  its  properties,  (II.  537.)  IV.  196 

the  original  will  must  be  produced  in  evidence,  (III;  11.)  VI.  9 

may  be  registered  in  Yorkshire  and  Middlesex,  ib. 
Who  may  devise,  (III.  12.)  VI.  12 

the  king,  ib. 
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Who  may  devise ; 

the  queen  consort,  (III.  13.)  VI.  13 
Who  are  disabled  from  devising,  (III.  12.)  VI.  13 

infants,  unless  by  special  custom,  (III.  6.  13.)  VI.  5,  6.  13 

an  infant  may  devise  the  guardianship  of  his  children   (TTT  13  ) 
VI.  13 

married  women,  ib.  Exception,  ib. 

American  law  as  to  married  women,  (III.  13,  n.)  VI.  13,  n.        • 

idiots,  and  persons  of  nonsane  memory,  (111.  14.)  VI.  14 

the  proof  of  idiocy,  or  nonsane  memory,  lies  on  the  party  charg- 
ing it,  ib. 

American  practice,  (III.  14,  n.)  VI.  14,  n. 

a  woman  whose  husband  is  banished  for  life  by  statute,  or  has 
abjured  the  realm,  may  devise,  (III.  14.  16.)  VI.  13,  14 

a  removal  of  disabilities  does  not  establish  a  will  made  during  such 
disabilities,  (III.  16.)  VI.  14 
Who  may  be  devisees.     See  Devisee. 

must  submit  to  the  whole  will,  (III.  24.)  VI.  16 
What  may  be  devised ; 

estates  in  fee  simple,  (III.  80.)  VI.  22 

conditional  and  base  fees,  ib. 

estates  for  lives,  ib.  (EI.  31.)  VI.  23 

chattels  real,  (HI.  31.)  VI.  23 

equitable  interests,  ib.  n. 

a  use  was  devisable  before  statute  27  Hen.  VlII.  c.  10.   (I.  309. 
III.  31.)  I.  344.  VI.  23 

trust  estates,  (ni.  31.  78.)  VI.  23.  67 

lands  contracted  for,  (III.  31.)  VI.  23 

there  must  be  express  articles,  or  an  agreement,  binding  within 
statute  of  frauds,  (III.  43.)  VI.  33 

a  parol  agreement,  confessed  so  as  to  bind  the  parties,  notwith- 
standing statute  of  frauds,  is  good,  (III.  33.)  VI.  24 

devisor  must  continue  seised  of,  or  well  entitled  to,  the  lands,  from 
the  making  his  will  to  his  death,  (III.  43.)  VI.  33 

an  equity  of  redemption,  (I.  112.  III.  34.)  II.  94.  VI.  25 

mortgages,  (in.  34.)  VI.  25 

advowsons,  (HI.  34.)  VI.  26 

any  number  of  presentations  may  be  devised,  ib. 

rents,  ib. 

tithes  in  the  hands  of  laymen,  ib. 

franchises,  ib. 
vol.  in.  72 
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What  may  be  devised ; 

contingent  estates  and  interests,  (I.  816.  III.  36.)  II.  333.  VI.  27 

but  the  person  must  be  ascertained,  (III.  36.)  VI.  27 

terms  for  years,  acquired  after  the  execution  of  a  will,  pass  by  it, 

(III.  44.)  VI.  34 
and  other  lands  in  the  United  States,  (III.  41,  n.)  VI.  31,  n. 
American  law  as  to  after-acquired  lands,  ib. 
a  reversion,  (HI.  475.)  VI.  384 
estates  pour  autre  vie,  (III.  30,  31.)  VI.  22,  23 
a  rent  granted  pour  autre  vie,  (II.  98.)  III.  290 
lands  allotted  subsequently  to  the  will,  (III.  43.)  VI.  32 
What  cannot  be  devised ; 

mere  possibilities,  without  any  interest,  (III.  38.)  VI.  29 
share  of  estate  held  in  joint  tenancy,  if  will  made  before  parti- 
tion, ib. 
rights  of  entry,  (III.  40.)  VI.  30 
What  seisin  required  in  the  testator ; 

he  must  be  seised,  or  entitled  at  the  time  of  making  the  will,  and 

continue  so  till  his  death,  (III.  43.)  VI.  33 
American  law  on  this  point,  (III.  43,  n.)  VI.  33,  n. 
exceptions, 

tenancies  escheated  —  copyholds  purchased,  (III.  44.)  VI.  33,  34 
terms  for  years,  (III.  45.)  VI.  34 
Circumstances  required  by  the  statute  of  frauds,  (III.  50.)  VI.  47 
writing,  ib. 

the  devise  must  be  reduced  into  writing  before  the  death  of  the 

testator,  ib. 
the  will  may  be  written  at  different  times,  and  on  different  sheets 

of  paper,  ib. 
or,  on  any  other  material,  and  in  pencil,  (III.  50,  n.)  VI.  47,  n. 
signing  and  sealing,  ib. 

if  the  testator's  name  be  written  by  himself,  in  any  part  of  the 

will,  it  is  a  sufficient,  (III.  50.)  VI.  48 
Qu.  whether  sealing  is  a  sufficient  signing,  ib. 
seal  not  generally  requisite  in  the  United  States,  (III.  47,  n. 

49,  n.)  VI.  46,  n.  48,  n. 
the  want  of  signing  all  the  sheets  cannot  be  supplied,  ib. 
signature  what,  and  in  what  place,  (III.  50,  n.)  VI.  47,  n.  49,  n. 

by  mark,  51,  n. 
a  declaration  of  a  testator,  before  witnesses,  that  a  paper  was  his 
will,  held  equivalent  to  signing  it  before  them,  (III.  53-58.) 
VI.  49-51.  ib.  n. 
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Circumstances  required  by  the  statute  of  frauds, 
Attestation, 

what  it  imports,  (III.  53,  n.)  VI.  49,  n. 
by  three  witnesses,  (III.  53.)  VI.  49 

how  many  required  in  the  United  States,  (III.  47,  n.)  VI.  46,  n. 
where  a  testator  owns  his  handwriting  before  the  witnesses,  it 

is  sufficient,  ib. 
an  attestation  by  witnesses  setting  their  marks  is  good,  within 

the  statute,  (III.  57.)  VI  51 
whether  wills  and  codicils  must  be  separately  attested,  (III.  64.) 

VI.  57. 
of  codicil,  establishes  will,  when,  (III.  65.)  VI.  58 
the  witnesses  should  see  the  whole,  (III.  57.)  VI.  51 
the   witnesses    must    attest    in   the    presence   of  the    testator, 

(III.  59.)  VI.  53 
though  he  be  blind,  (III.  57,  n.)  VI.  51,  n. 
presence,  what,  (III.  53,  n.)  VI.  53,  n. 

the  attestation  need  not  mention  that  the  witnesses  subscribed  in 
the   presence  of   the  testator,  but  the  fact  triable   by  jury, 
(III.  61.)  VI.  54 
the  witnesses  may  attest  at  different  times,  (HI  62  )  VI.  55 
who  may  be  witnesses,  (III.  67.)  VI.  60 
trustees  and  executors  taking  no  beneficial  interest,  ib.  (III.  70.) 

VI.  61 
and  not  responsible  for  costs,  (III.  67,  n.)  VI.  60,  n. 
legatees,  (III.  69,  n.)  VI.  61,  n. 

a  person  cannot  empower  himself  to  give  lands  by  a  will  or  cod- 
icil not  duly  attested,  (III.  72,  73.  76.)  VI.  62,  63.  65 
Publication,  (III.  70.)  VI.  61 

what,  (III.  53,  n.  71,  n.)  VI.  49,  n.  62,  n. 
delivery  of  a  will  as  a  deed  is  sufficient,  (III.  71.)  VI.  62 
What  devises  are  within  the  statute  of  frauds  ; 
wills  that  charge  lands,  (HI.  74.)  VI.  63,  64 

except  willsor  codicils  giving  legacies,  (III.  74.)  VI.  64 
wills  of  trust  estates,  (III.  78.)  VI.  67 
wills  of  mortgages  and  equities  of  redemption,  ib. 
wills  of  customary  freeholds,  where  there  is  not  a  custom  of  sur- 
rendering thdm  to  the  use  of  a  will,  (III.  78.)  VI.  69 
wills  of  terms  for  years,  attendant  on  the  inheritance,  (III.  79.) 
VI.  70 
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What  devises  are  within  the  statute  of  frauds  ; 

but  not  wills  of  copyholds,  (III.  78.)  VI.  68.    Exception,  (III.  78.) 

VI.  69 

or  of  terms  for  years  not  attendant,  (III.  79.)  VI.  69,  70 
wills  made  abroad  are  within  the  statute,  (III.  79.)  VI.  70 
American  exceptions  to  this  rule,  (III.  79,  n.)  VI.  70,  n. 
the  execution  of  a  will  may  be  proved  in  chancery,  ib.  (III.  80.) 
VI.  71 
Revocation ; 

aU  devises  of  lands  are  revocable,  (III.  81,  82.)  VI.  72,  73 

by  what  methods,  as  pointed  out  by  statute  of  frauds,  (HE.  82.) 
VI.,73 
express  revocations ; 

a   subsequent   will  revoking,  or   inconsistent    with,    a    former 

one,  ib. 
a  subsequent  will  not  always  a  revocation,  (III.  84.)  VI.  74 
where  the  revocation  proceeds  on  mistake  or  deception,  (III.  95.) 

VI.  82 
but  if  the  revocation  proceeds  on  doubt  it  will  be  good,  ib. 
where  the  contents  of  a  subsequent  will  are  unknown,  it  is  not  a 

revocation,  (III.  84,  85.)  VI.  74,  75       . 
although  a  subsequent  will  be  void,  from  the  disability  of  the 

devisee,  it  will  be  a  revocation,  (III.  82.)  VI.  73 
two  inconsistent  wills  of  the    same  date    are'  void,    (III.  89.) 

VI.  78 
a  second  unattested  will  revokes  legacies,  (III.  89.)  VI.  79 
a  codicil  has  the  same  effect  as  a  subsequent  will,  (III.  90.)  VI.  80 
a  declaration  in  writing,  ib. 
which  must  be  of  an  actual  revocation,  not  merely  of  an  intention 

to  revoke  by  some  future  act,  (III.  94.)  VI.  82 
a  written  declaration  signed  by  testator,  in  the  presence  of  three 
witnesses,  (III.  91.)  VI.  80,  81 
American  law,  ib.  n. 
the  witnesses  need  not  subscribe  in  the  presence  of  the  testator,  ib. 
cancelling ; 

what  it  is,  (III.  96,  n.)  VI.  83,  n. 

when  cancelling  is  a  revocation,  (III.  96.)  VI.  83 

the  will  must  be  cancelled  by  the  testalor,  or  by  his  direction, 

(IH.  98.)  VI.  84 
an  intention  to  cancel  is  sufficient,  ib.,  if  the  will  is  not  entirely 
destroyed,  ib.  (IH.  99.)  VI.  85 
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Express  revocations ; 


an  obliteration  of  part  does    not  revoke  the  whole.    (III.  100.) 
VI.  86 

where  there  are  duplicates,  cancelling  one  part  revokes  the  other, 
(in.  103.)  VI.  89 
Implied  revocations  ; 

marriage  and  birth  of  a  child,  ib.,  if  not  rebutted  by  other  circum- 
stances, ib.  (III.  105.)  VI.  90 
American  law  on  this  subject,  (III.  104,  n.  105,  n.)  VI.  89,  n.  90,  n. 
marriage    and    birth  of  a  posthumous    child,    (III.  107,  and  n.) 

VI.  90,  91,  n. 
Qu.  whether  either  singly  is  a  revocation,  (III.  109.)  VI.  92 
marriage  is  a  revocation  of  a  woman's  will,  ib. 

American  exceptions  to  this  rule,  ib.  n. 
where  a  woman  survives  her  husband,  marriage  is  only  a  suspen- 
sion, ib. 
an  alteration  of  the  estate,  ib.  (III.  110.)  VI.  93 
an  alienation  to  a  stranger,  (III.  111.)  VI.  93 
contract  for  sale,  ib. 
though  rescinded  after  the  testator's  death,  (III.  112.)  VI.  94 

review  of  cases  on  this  subject,  (III.  112,  n.)  VI.  94,  n. 
an  intended  alienation,  ib. 
an  alienation  to  the  use  of  the  testator,  (III.  116.)  VI.  95 

this  rule  questioned,  (III.  116,  n.)  VI.  95,  n. 
an   alienation    to  strengthen   a   devise   held  to  be  a .  revocation, 

(in.  118.)  VI.  96 
a  fine,  ib. 
but  not  a  conveyance  to  trustees  for  payment  of  debts,  (III.  118.) 

VI.  96 
Modern  doctrine  of  implied  revocations ; 

any  conveyance  Inconsistent  with  the  devise,  (III.  120.)  VI.  98 
an  alteration  in  the  nature  of  the  estate  is  a  revocation,  (III. 
110,   111.    140.)    VI.  92,  93.  112,    as  by  exchange,    (III. 
126.)  VI.  103 
parol  evidence  cannot  be  admitted  against  a  revocation,  ib. 
a  fraudulent  conveyance  is  not  a  revocation,  (III.  127.)  VI.  104 
nor  a  void  deed,  (III.  128,  n.)  105,  n.     Exception,  ib. 
nor  is  bankruptcy  a  revocation  beyond  the  purpose  of  paying 

creditors,  (III.  138.)  VI.  Ill 
nor  an  alteration  of  the  quality  of  the  estate,  (III.  128.)  VI.  105 
•  72* 
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Modern  doctrine  of  implied  revocations  ; 

nor  the  change  of  a  trustee,  (III.  134.)  VI.  107 

nor  a  partition,  ib.   (HI.    135.)  VI.    108,    unless  it  extend  to 

other  things,  (III.  135.)  VI.  108 
a  devise  of"  an  equitable  estate  not  revoked  by  a  subsequent 
acquisition  of  the  legal  estate,  (HI.  128.)  VI.  105 
Partial  revocations ; 

a  lease  of  lands  devised  is  a  partial  revocation,  (III.  137.)  VI.  109 
a  mortgage  in  fee  is  only  a  revocation  pro  tanto,  (HI.  137.)  VI.  110 
and  also  a  conveyance  for  raising  money  to  pay  debts,  ib.,  unless 

any  further  trusts  are  declared,  ib.  (HI.  138.)  VI.  Ill 
bankruptcy,  (III.  138.)  VI.  Ill 
Revocations  of  devises  of  leaseholds  ; 
a  surrender  and  renewal  is  a  revocation,  (HI.  139.)  VI.  Ill 
the  purchase  of  a  reversion  expectant  on  a  lease  for  lives  is  a 

revocation,  (III.  139.)  VI.  112 
renewal  of  a  term  of  years,  when  specifically  bequeathed,  ib. 
Republication ; 
nature  and  effect  of,  (HE.  142,  143.)  VI.  114,  115,  n. 
a  reexecution  is  a  republication,  ib. 

in    what   cases    a    codicil  is    a  republication,    (III.  150,  n.)  ib. 
VI.  120,  n. 
when  it  is  duly  attested,  and  is  annexed  to  or  refers  to  a  will,  ib- 
if  a  contrary  intention  does  not  appear,  (IH.143.)  VI.  115 
where  it  is  confined  to  lands  devised  by  the  will,  it  will  not  be 
a  republication  so  as  to  pass  after-purchased  lands,  (111.  150.) 
VI.  120 
a  surrender  of  a  copyhold  to  the  use  of  a  will  may  operate  as 
a    republication,,  so    as    to    pass   the   surrendered    copyhold, 
(III.  153.)  VI.  122 
when  a  republication  affects  lands  purchased  between  the  devise 

and  republication,  (HI.  154.)  VI.  123 
cancelling  a  second  will  republishes  a   former   uncancelled  will, 

(III.  152.)  VI.  121 
though  the  second  will  expressly  revokes   the  first,  (HI.   153.) 
VI.  122 
exposition  and  limitation  of  this  rule, 
but  a  will  once  cancelled  must  be  reexecuted,  ib. 
a  republication,  after  the  death  of  a  devisee  in  tail,  will  not  give 
any  estate  to  the  issue  of  the  devisee,  (III.  167.)  VI.  132 

* 
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Devises  of  terms  for  years  ; 

a  term  purchased  after  the  execution  of  a  will  passes  by  it,  (III.  44.) 

VI.  34 
a  term  for  years  in  lands  cannot  be  created  by  will  not  duly  exe- 

'cuted,  (III.  74.  78.)  VI.  63,  64.  70 
so,  a  term  attendant  only  passes  by  will  duly  executed,  (III.  79.) 

VI.  70 
a  general  devise  passes  the  whole  estate,  of  the  devisor,  (III.  292.) 

VI.  229 
a  devise  to  a  person  and  the  heirs  of  his  body,  is  a  disposition  of 

the  whole  term,  (III.  292.)  VI.  229,  230 
a  devise  over  after  a  devise  for  life  may  be  good  as  an  executory 

devise,  (III.  292.)  VI.  230 
when  a  devise  to  a  person,  for  a  day,  &c,  is  a  disposition  of  the 

whole  term,  ib. 
application  of  the  rule  in  Shelley's  case,  (III.  362.)  VI.  290 
executory  devise  of  a  term.     See  Devise — Executory.  ( 

revocation  of  a  devise  of  a  term  by  surrender,  and  taking  a  new 
lease,  (HI.  139.)  VI.  Ill 
effects  of  a  devise  in  barring  dower,  (I.  212-218.  III.  8.)  I.  178-185. 

VI.  7 
a  devise  not  a  bar  of  jointure,  (I.  242.  III.  8.)  I.  210.  VI.  7 
a    devise   sometimes   taken   in   satisfaction   for  jointure,    (I.    24f.) 

I.  220,  221 
Qu.  whether  a  devise  to  uses   can  operate  by  the  statute  of  uses, 

(I.  336.)  I.  367,  368 
no  use  results  on  a  devise,  (I.  346.)  I.  377 

distinction  between  a  devise  to  a  person  in  trust  to  pay  over  the  rents 

and  profits  to  another,  and  a  devise  in   trust  to  permit  another 

person  to  receive  the  rents  and  profits,  (I.  359,  360.)    I.  384, 

385 

devise  in  trust  for  a  married  woman,  (I.  362.)  I.  385 

effects  of  a  devise  over  on  breach  of  condition,  (I.  479,  480.)  II.  14, 

15 
a  devise  of  lands  will  destroy  contingent  uses,  (I.  785.)  II.  278 
but  not  a  devise  of  portions  out  of  land,  ib. 
a  devise  of  a  reversion  expectant  on  an  estate  tail  is  fraudulent  as 

against  creditors,  (I.  826.)  II.  340 
a  devise  will  not  sever  a  joint  tenancy,  (I.  851.)  II.  382 
a  devise  bars  an  escheat,  (II.  198.)  III.  400  , 

statute  of  fraudulent  devises,  (III.  9.)  VI.  8 
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Devises  which  are  void  ah  initio  ; 

previously  to  the  recent  stat.  on  inheritance  a  devise  to  an  heir  at 

law,  (III.  156.  159.)  VI.  124  127 
■     although  charged  with  debts,  (III.  157.)  VI.  125 

he  must  have  been  sole  heir  to  make  the  devise  void,  ib. 
a  difference  between  the  estate  given  to  him  and  that  which  he 
would  have  taken  by  descent,  made  the  devise  good,  (III. 

158.)  VI.  126 
a  devise  to  daughters,  as  joint  tenants,  made  them  in  by  the 

devise,  ib. 
a  devise  to  the  heir  at  law  and  another,  as  tenants  in  common, 
did  not  prevent  the  heir  from  taking  by  descent,  (III.  159.) 
VI.  127 
but  now  all  devisees  take  by  purchase,  ib. 
a  devise  to  charitable  uses,  (III.  160.)  VI.  128.     Exceptions, 

(III.  22.)  IV.  16 
where  fraud  has  been  practised  on  the  testator,  (HI.  161.)  VI.  128 
Devises  which  become  void  by  matter  subsequent ; 

where  the  devisee  dies  before  the  devisor,  (III.  162.)  VI.  128 

American  law  on  this  subject,  ib.  n. 
a  republication  after  the  death  of  a  devisee  in  tail  will  not  give 
any  estate  to  the  issue  of  such  devisee,  (III.  167.)  VI.  132 
<•        devises  may  be  void  for  uncertainty,  (III.  168.)  VI.  133 
what  is  such  uncertainty,  ib.  n. 
or,  by  disclaimer,  (III.  170,  n.)  VI.  134,  n. 

disclaimer,  how  made,  ib. 
the  death  of  the  devisee,  being  a  trustee,  does  not  render  the  de 

vise  void,  (III.  167.)   132 
on  a  lapsed  devise  the  estate  descends  to  the  heir,  (III.  1 67.)  VI. 

133 
but  if  void,  it  goes  to  the  residuary  devisee,  if  there  be  one,  (III. 
170,  n.)  VI.  134,  n. 
Charged  with  debts, 

a  devise  upon  trust  to  hold  lands  until  debts  are  paid,  gives  but  a 

chattel,  .(I.  178.  262.  III.  444.)  I.  157.  223.  VI.  361 
where  applied  to  discharge  a  mortgage,  (I.  635.)  II.  126 
did  not  make  an  heir  at  law  a  purchaser,  (III.  157.)  VI.  125 
gives  an  estate  in  fee  simple,  (III.  283.)  VI.  222 
what  words  make  lands  liable  to  debts,  (III.  433.)  VI.  354 
origin  of  the  custom  of  devising  lands  to  executors  for  payment  of 
debts,  (III.  443.)  VI.  360 
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DEVISE— continued. 
Construction  ; 
by  what  law  governed,  (III.  172,  n.)  VI.  135,  n. 
the   intention    must  be   effectuated,  (I.  338.   III.  173.)    I.  ,370. 
VI.  135 
Mr.  Powell's  rules  of  construction,  (III.  173,  n.)  VI.  135,  n. 
words  rejected  or  supplied,  (III.  179.  193.)     VI.  138.  150 
the  word  or  construed  and,  (III.  185.)  VI.  144 
the  word  and  construed  or,  (III.  1 89.)  VI.  147 
and  and  or  construed  literally,  (III.  191.)  VI.  148 
estates  sometimes  transposed,  (III.  191.)  VI.  148, 149 
contradictory  devises,  (III.  191.)  VI.  149 
a  perpetuity  cannot  be  created  by  will,  ib. 
a   proviso   restraining    alienation   generally,  is  void,   (III.   195.) 

VI.  152 
otherwise  if  particular,  (III.  192.)  VI.  149 
construction,  cypres,  (III.  194.)  VI.  151 
no  averment  allowed  to  explain  a  will  unless  there  is  an  ambiguitas 

Mens,  (III.  197.)  VI.  153 
immaterial  whether  the  testator  has  the  legal  estate  or  not,  (III. 

200.)  VI.  156 
Vice-Chancellor  Wigram's  rules  on  the  admissibility  of  parol  evi- 
dence, (III.  200,  n.)  VI.  156,  n. 
what  words  create  a  devise,  (III.  202.)  VI.  157 

the  technical  words  are,  "  give  and  devise,"  but  other  words  will 

answer,  ib. 
a  mere  recital  is  not  a  devise,  (III.  203.)  VI.  158 
words  of  advice  or  desire  do  not  create  a  devise,   (III.  204.) 

VI.  159 
but  sometimes  a  trust  in  equity,  (III.  203.  207.)  VI.  158.  161 
devises  by  implication,  (III.  209.)  VI.  163 

where  a  provision  is  made  until  a  certain  event,  and  adding  noth- 
ing further,  (III.  211.)  VI.  164 
where  the  happening  of  a  given  event  is  not  provided  for,  but 
the  not  happening  of  the  event  is,  (III.  212.)  VI.  165 
what  words  describe  the  devisees,   (III.   212.)    VI.   165.      See 

Devisee. 
description  of  the  things  devised,  (III.  226.)  VI.  174 
need  not  be  minute,  ib. 

where  a  technical  word  not  applicable  to  any  thing  the  testator 
has,  is  used,  it  will  be  allowed  to  affect  the  property  which  the 
testator  has,  (III.  240.)  VI.  185 
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DEVISE— continued. 
Construction ; 
a  mistake  in  the  description  of  a  place  will  not  invalidate  a  devise, 

(III.  237.)  VI.  182 
what  pass  by  the  words  lands,  tenements,  and  hereditaments,  (III. 
226.)  VI.  174 
a  reversion,  (III.  251.)  VI.  194,  195 

not  a  mortgage  where  there  are  other  things  to  which  the  words 
may  apply,  (HI.  258,  259.)  VI.  201,  202 
what  pass  by  the  word  estate,  (III.  228.)  VI.  175 

when  it  is  confined  to  personalty  it  will  not  be  construed  to 

extend  to  real  property,  ib.  (III.  230.  236.)  VI.  176.  181 
but  the  words  personal  estate  will  sometimes  pass  the  realty, 
(HI.  231.)  VI.  177 
effect  of  the  words  testamentary  estate,  (III.  276.)  VI.  217 
where  the  word  estate  is  used  only  to  describe  a  local  situation,  it 
will  not  pass  a  fee,  ib.,  but  only  an  estate  for  life,  (III.  341.) 
VI.  270 
what  pass  by  the  words  all  my  lands,  (HI.  226.)  VI.  174 
by  the  words  all  my  rents,  (III.  229.)  VI.  176 
by  the  words  messuage  and  house,  (III.  228.)  VT.  175 
by  the  words  all  lam  worth,  (HI.  230.)  VI.  176 
by  the  word  legacy,  ib. 

by  the  words  residue  of  estate,  property,  or  effects,  (HI.  232.) 
"VT.  178 
where  confined  to  personal  property,  (III.  236.)  VI.  182 
by  the  word  farms,  (III.  247.)  VI.  190 
by  the  words  all  my  mortgages,  (III.  257.)  VI.  200 
what  words  will  pass  the  whole  interest  in  a  chattel,  (III.  291.) 

VI.  229 
effect  of  additional  words,  (III.  237.)  VI.  182 
words  sometimes  applied  against  their  technical  meaning,  (III.  240.) 
VI.  185 
in  what  cases  additional  words  are  not  restrictive,  (III.  239.)  VI.  184 
where  general  words  are  confined  to  freeholds,-  (III.  241.  245.  249.) 

VI.  186.  189.  193,  194 
where  to  leaseholds,  (III.  241.)  VI.  186 
American  law,  ib.  n. 
where  they  apply  to  both,  (III.  241-245,  246-249.)  VI.  186-189, 

190-193 
when  general  words  are  confined  to  estates  in  possession,  or  will  carry 
a  reversion,  (HI.  255.)  VI.  198 
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DEVISE — continued. 
Construction  ; 

general  words  sufficient  to  pass  a  reversion  may  be  restrained  by  sub- 
sequent ones,  (III.  256.)  VI.  199 
when  general  words  will  pass  mortgages  and  trust  estates,  (III.  257. 

259.  261.)  VI.  200.  202 
what  words  will  pass  copyholds,  (III.  262.)  VI.  204 
what  words  will  pass  reversions,  (III.  251.)  VI.  194,  195 
the  word  rest,  (III.  251.)  VI.  195 
reversions  after  estates  tail  pass  by  the  words  all  my  lands  out  of 

settlement,  (III.  252.)  VI.  196 
general  words  in  a  residuary  clause  carry  every  thing  not  excluded 

expressly  or  by  necessary  implication,  (III.  255.)  VI.  198 
where  it  is  manifest  that  the  testator  does  not  intend  to  devise 
a  reversion  by  general  words,  it  will  not  pass,  (III.  255.)  VI. 
199 
construction  of  the  word  elsewhere,  (III.  253.)  VI.  196,  197 
by  what  words  mortgages  and  estates  of  trustees  will  pass  in  a  de- 
vise, (in.  257,  258.)  VI.  200.  202 
construction  of  the  words  all  my  mortgages,  (III.  257.)  VI.  200 
not  by  the  words  lands,  tenements  and  hereditaments,  if  the  testa- 
tor has  other  property,  (III.  258.)  VI.  201 
a  mortgage  will  pass  by  general  words  where  there  are  no  other 

lands  to  satisfy  the  devise,  ib. 
when  the  estate  of  a  trustee  will  pass  by  general  words,  (III. 
259.)  VI.  202.  204 
equities  of  redemption,  (HI.  261.)  VI.  204 

what  words  create  an  estate  in  fee,  (III.  263-293.)  VI.  207-230 
words  showing  an  intention  to  give  the  whole  interest,  (III.  264.) 

VI.  207 
the  word  heirs  not  necessary,  ib. 
in  most  of  the  United  States  words  of  limitation  not  necessary,. 

ib.  n. 
words  and  expressions  equivalent  to  the  word  heirs,  ib. 
a  devise  to  a  man  in  perpetuum,  gives  an  estate  in  fee,  ib.  (III. 

264.)  VI.  208 
or  to  a  man  and  his  successors,  (III.  264.)  VI.  208 
a  devise  to  a  man  and  his  assigns,  gives  an  estate  for  life,  ib. 
distinction  between  sanguini  suo  and  semini  suo,  (III.  265.)  VI. 

208 
a  devise  to  a  person  to  give  and  sell,  passes  the  fee,  ib. 
so  a  devise  of  all  my  inheritance,  ib. 
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DEVISE— continued. 
Construction, 
whether  the  words  freely  to  be  enjoyed,  pass  a  fee,   (III.  266.) 

VI.  209 
other  words,  (HI.  269,  n.)  VI.  211,  n. 
a  devise  to  a  person  and  his  heirs,  and  if  he  die  without  heirs, 

remainder  over,  (III.  301.)  VI.  237 
unless  the  remainder  be  to  a  collateral  heir,  which  gives  the  de- 
visee an  estate  tail,  ib. 
where  an  estate  for  life  is  given  with  a  power  of  disposing  of  the 

inheritance,  the  devisee  takes  an  estate  for  life  only,  (III.  324.) 

VI.  256 
a  devise  of  all  a  person's  right,  title,  and  interest,  (III.  277.)  VI. 

217 
a  devise  of  all  a  man's  real  or  personal  property,  ib.  (III.  278.) 

VI.  218 
the  word  "property"  will  be  restrained  by  the  context,  (HI.  277.) 

VI.  217 
words  of  reference,  (III.  270.)  VI.  211,  212 
effect  of  an  introductory  clause,  (III.  270.)  VI.  212 
effect  of  the  word  estate,  (III.  272.  342,  n.)  VI.  213.  271,  n.,  will 

not  be  restrained,  although  used  in  other  parts  of  the  will,  to 

give  an  estate  for  life  only,  (III.  275.)  VI.  215, — of  the  word 

property,  {Til.  266.  277.)  VI.  209.  217 
effect  of  the  words  right,  title,  and  interest,  (III.  277.)  VI.  217 
effect  of  the  words  all  the  rest  and  residue  of  my  real  and  personal 

estate,  (III.  278.)  VI.  218 
effect  of  the  words  whatever  else  I  have  not  disposed  of,  (III.  281.) 

VI.  220 
effect  of  the  words  remainder  and  reversion,  (III.  281.)  VI.  221 
a  devise  on  condition  of  paying  a  gross  sum  of  money,  ib. 
a  devise  charged  with  debts  and  legacies,  (III.  283.)  VI.  222 
a  devise  charged  with  an  annual  payment,  forever,  (III.  286.)  VI. 

224 
a  devise  charged  with  an  annual  payment  for  the  life  of  another 

person,  (III.  287.)  VI.  225,"  where  the  charge  is  on  the  rents  and 

profits,  the  devisee  takes  an  estate  for  life  only,  (III.  289.  337.) 

VI.  227.  267 
a  devise  generally  ;  and  if  the  devisee  dies  under  age,  and  without 

issue,  remainder  over,  (III.  289.)  VI.  227 
a  devise  to  trustees  for  purposes  requiring  a  fee,  (III.  290.)  VI. 

228 
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Construction, 

a  devise  to  a  person  for  life,  with  a  subsequent  devise  to  his  heirs 

in  fee,  gives  a  fee  to  the  first  devisee,  (III.  347.)  VI.  275,  276. 

See  application  of  the  Rule  in  Shelley's  Case. 
What  words  create  an  estate  tail ; 

no  technical  words  necessary,  (III.  294.)  VI.  231 

the  word  heirs  may  be  qualified  by  subsequent  words,  so  as  to  give 

an  estate  tail,  (III.  295.)  VI.  232 
a  devise  to  A.  and  his  heirs,  remainder  to  a  collateral  heir,  (III.  301.) 

VI.  237. 
effect  of  the  words  issue,  children,  &c.  (III.  303.)  VI.  239 
an  estate  tail  may  arise  by  implication,  (III.  305.)  VI.  240,  241 
a  devise  generally  may  be  enlarged  into  an  estate  tail,  (III.  307.) 

VI.  242 
a  devise  for  life  may  be  enlarged  into  an  estate  tail,  (IH.  310.) 

VI.  244 
a  devise  to  a  person  for  life,  with  a  subsequent  devise  to  the  heirs 

of  his  body,  gives  him  an  estate  tail,  (III.  321.  347.)  VI.  253. 

275,  276 
a  devise  to  trustees  to  permit  A.  to  take  the  profits  for  life,  remain- 
der to  the  use  of  the  heirs  of  his  body,  with  a  power  to  jointure, 

gives  A.  a  legal  estate  tail,  (III.  348.)  VI.  276 
What  words  create  an  estate  for  life  ; 

a  devise  to  a  man  and  his  assigns,  (III.  264.)  VI.  208 
a  devise  without  words  of  limitation,  (III.  328.)  VI.  259 

although  charged  with  an  annuity  during  the  life  of  the  devisee, 
(III.  337.  341.)  VI.  267.  270 

or  the  payment  of  a  sum  of  money  out  of  the  rents  and  profits, 
(in.  289.  337.)  VI.  227.  267 

an  express  devise  of  an  estate  for  life,  (III.  322.)  VI.  254 

although  a  power  of  disposal  be  given,  (III.  324.)  VI.  256 

the  word  estate  when  descriptive  of  local  situation,  (III.  341.) 
VI.  270 

the  word  hereditament,  (III.  343.)  VI.  272 

where  the  general  intention  requires  it,  ib. 
what  words  create  a  term  for  years,  (III.  345.)  VI.  273,  274 
what  words  create  uncertain  interests,  (III.  274.)  VI.  274 
application  of  the  rule  in  Shelley's  Case,  (III.  346-403.)  VI.  275- 

328.     See  Rule  in  Shelley's  Case. 
what  words  create  a  joint  tenancy,  (III.  404-412.  418.)  VI.  329- 

336.  342 
vol.  in.  73 
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DEVISE— continued. 
Construction  ; 
what  words  create  a  tenancy  in  common,  (III.  412.  418.)  VI.  336. 

342 
when  words  which  create  both  estates  are  used,  (III.  416,  n.)  VI. 

340,  n. 
what  words  create  cross  remainders,  (III.  419.)  VI.  343 
cross  remainders  formerly  not  implied  between  more  than  two, 
(III.  423.)  VI.  345 
this  doctrine  somewhat  altered,  (III.  424.)  VI.  346 
what  words  create  a  condition,  (III.  432.)  VI.  353 
where  construed  a  limitation,  (III.  433.)  VI.  354 
what  words  make  lands  liable  to  debts  and  legacies,  ib. 
copyholds  are  liable  as  well  as  freeholds,  (III.  439.)  VI.  358 
legacies  not  preferred  to  specific  devises,  (III.  440.)  VI.  359 
what  words  give  a  power  of  sale,  (III.  443.)  VI.  360 
whether  a  power  of  sale  is  capable  of  survivorship,  or  transmissible 

to  executors,  (III.  444.)  VI.  361 
where  power  of  sale  in  executor,  whether  heir  a  necessary  party  to 
conveyance,  ib. 
Executory  devises,  (I.  741.  III.  451.)  II.  237.  VI.  366 

A  devise  over  after  a  devise  in  fee  simple,  (III.  451.)  VI.  366 
although  the  first  estate  be  not  vested,  (III.  456.)  VI.  368 
no  devise  is  deemed  executory,  which  can  be  supported  as  a  re- 
mainder, (III.  457.  468.)  VI.  369.  378 
cannot  be  barred,  (III.  458.)  VI.  369 
exception,  (III.  458,  n.)  VI.  369,  n. 
at  which  time  it  must  vest,  (III.  439.)  VI.  370 
a  devise  after  a  general  failure  of  heirs  or  issue  is  too  remote, 

(III.  461.)     VI.  372 
unless  the  words  dying  without  leaving  issue  are  restrained  to  the 

death  of  the  person,  ib.  (III.  462.)  VI.  373 
curtesy  attaches  on  the  first  estate,  and  is  not  defeated  by  the 
determination  of  it,  (III.  464.)  VI.  374 
A  devise  of  a  freehold  to  commence  in  futuro,  (III.  467.)  VI.  377 
devise  to  an  infant  in  ventre  matris,  ib. 
sometimes  supported  as  a  remainder,  (III.  468.)  VI.  378 
devise  over  after  limitation  of  an  estate  tail  is  a  contingent  re- 
mainder, (in.  469.)  VI.  379 
at  what  time  it  must  vest,  (III.  471.)  VI.  380 
devise  over  depending  on  a  previous  devise  which  is  too  remote, 
void,  (III.  472.)  VI.  381 
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Executory  devises  ; 

a  devise,  where  no  previous  estate  is  given,  after  a  general  fail- 
ure of  issue,  is  too  remote,  (III.  473.)  VI.  382 
Except 

a  devise  of  a  reversion,  (III.  475.)  VI.  384 

a  devise  in  default  of  issue  of  the  devisor,  (III.  479.) 

VI.  388 
a  devise  over  for  life,  on  failure  of  issue  of  the  first  devisee, 

(HI.  482.)  VI.  391 
or  where  an  estate  tail  is  raised  by  implication,  ib. 
A  bequest  over  of  a  term  for  years,  after  a  previous  disposition, 
(III.  484.)  VI.  392 
a  devise  over  of  a  term  after  a  devise  for  life,  was  formerly  void, 
ib.,  but  is  now  good,  (III.  292.  485.)  VI.  230.  393,  as  also  a 
similar  declaration  of  a  trust  of  a  term,  (III.  486.)  VI.  394, 
although  to  a  person  not  in  esse,  or  not  ascertained,  ib. 
although  the  first  devisee  were  to  take  the  absolute  property,  an 

ulterior  devise  will  be  good,  ib.  (III.  487.)  VI.  395 
cannot  be  barred  by  the  devisee  for  life,  (III.  488.)  VI.  395 
within  what  time  it  should  vest,  (III.  488.)  VI.  395,  396 
a  devise  over  after  a  general  failure  of  heirs  or  issue,  is  void, 
(III.  488.)  VI.  396,  unless  the  failure  be  confined  to  a  life  or 
lives  in  being,  &c.  ib. 
a  devise  over  after  a  general  failure  of  issue,  cannot  be  supported 

as  a  remainder,  ib. 
the  words  dying  without  issue,  sometimes  restrained  to  the  death 

of  a  person  in  esse,  (III.  494.)  VI.  402 
no  distinction  between  an  express  estate  tail,  and  one  given  by 

implication,  (III.  499.)  VI.  406 
no  distinction  between  a  devise  for  life,  and  an  indefinite  devise, 

(in.  500.)  VI.  407 
an  executory  devise  for  life  after  a  general  failure  of  issue  to  a 

person  in  esse,  is  good,  (III.  501.)  VL  408 
executory  interests  in  terms  for  years, 

are  devisable,  (III.  519.)  VI.  425,  assignable,  ib. 
might  be  passed  by  fine  or  recovery,  or  released,  ib. 
and  transmissible  to  executors,  (III.  520.)  VI.  426,  and  de- 
scendible to  heirs,  ib. 
Where  one  limitation  is  executory,  all  the  subsequent  ones  are 

so  likewise,  (III.  502.)  VI.  409 
a  preceding  executory  limitation  may  be  uncertain,  when  a  sub- 
sequent one  is  certain,  (III.  504.)  VI.  411 
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Executory  devises ; 

a  preceding  executory  limitation  is  not  a  condition  precedent, 

(III.  506.)  VI.  412,  413 
a  limitation  over  after  an  executory  devise  of  the  whole  interest, 

sometimes  good,  (III.  508.)  VI.  414 
where  a  subsequent  limitation  may  become  good,  and  where  not, 

(III.  511,  512.)  VI.  417,  418 
a  limitation  which  was  originally  a  contingent  remainder,  may  take 
effect  as  an  executory  devise,  (III.  512,  513.)  VI.  418,419 
distinction  between  executory  devises  per  verba  de  prcesenti  and 

per  verba  de  futuro,  (III.  516.)  VI.  422 
the  freehold  descends  in  the  mean  time   to  the   heir  at  law, 

(in.  517.)    VI.  423. 
and  also  the  intermediate  profits,  ib. 
a  devise  of  the  residue   will   pass   the    intermediate    profits, 

(HI.  518.)  VI.  424 
executory  estates  and  interests  are  devisable,   (III.  36.  519.) 

VI.  27.  424 
also  assignable,  (III.  519.)  VI.  425 
might  be  passed  by  fine  or  recovery,  ib. 
may  be  released,  ib. 

are  descendible  to  heirs,  (III.  520.)   VI.  426 
equity  will  prevent  the  persons  in  possession  from  committing 

waste,  (III.  521.)  VI.  427 
trusts  of  accumulation,  (III.  524.  555.)    VI.  429.  460.      See 
Accumulation. 
DEVISEE, 

remedy  against  for  breach  of  contracts   or  covenants   by  devisor, 

(II.  426.  III.  9.)  IV.  93.    VI.  8 
must  submit  to  the  whole  will,  (III.  24.)  VI.  16 
Who  may  be  devisees,  (III.  20.)  VI.  14 

an  infant  in  ventre  matris,  ib.  (III.  21.)  VI.  15 
a  married  woman — even  of  her  husband,  (III.  21.)  VI.  15 
aliens — Qu.  for  whose  benefit,  ib. 
a  bastard,  if  born,  ib. 
uncertain  persons,  ib. 

corporations,  or  bodies  politic,  when  they  may  be  devisees,  (III.  23.) 
VI.  16 
What  words  sufficient  to  describe  a  devisee,  (III.  212.)   VI.  165 
where  devisee  rightly  described  but  misnamed,  ib. 
where  devisee  a  bastard,  (III.  215.)  VI.  166. 
the  word  heir  sometimes  a  good  description,  ib. 
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What  words  sufficient  to  describe  a  devisee ; 

the  word  issue  a  good  description,  (III.  218.)    VI.  169 

who  take  under  the  word  issue,  ib. 

who  take  under  the  term  kindred,  (III.  225.)   VI.  173 

the  words  sons,  children,  relations,  &c.  (III.  219.)   VI.  169 

who  take  under  the  word  descendants,  (III.  224.)   VI.  172,  173. 
cannot  bring  writ  of  right,  (III.  244.  249.)  III.  436.  442 
may  maintain  an  ejectment  against  the  heir,  (III.  8.)  VI.  7 
has  the  freehold  without  entry,  ib. 
is  entitled  to  aid  in  equity,  (III.  10.)  VI.  9 
of  a  copyhold,  must  be  admitted,  VI.  37 
DIEM  CLAUSIT  EXTREMDM,  (I.  69.)  I.  60 
DILAPIDATIONS, 

action  for,  by  successor,  against  late  incumbent,  or  his  representatives, 

if  dead,  (I.  144.)  1.132 
DISABILITIES.     See  Idiots,  Infants,  and  Married  Women. 
DISCLAIMER, 

forfeiture  for,  (II.  72.  113.)  I.  64.  109 

acceptance  of  rent  after  disclaimer  barred  the  lord  of  his  writ  of 

right,  (I.  72.)  I.. 64 
by  implication,  (III.  114.)  VI.  109 
avoidance  of  a  deed  by  disclaimer,  (II.  792.)  IV.  404 
DISCONTINUANCE  OF  AN  ESTATE  TAIL,; 
drove  the  issue  in  tail  to  his  action,  (I.  89.)  I.  78 
effect  of  discontinuance,  (I.  90.)  I.  79 
requisites  to  work,  ib. 

is  always  tortious,  (II.  384,  385.)  IV.  61,  62 
defined,  (II.  130.)  in.  314 
who  may  create  a  discontinuance,  (I.  89.)  I.  78 
cannot  be  when  immediate  reversion  is  in  the  crown,  (I.  90.)  I.  79 
by  alienation,  (I.  89.)  I.  78 
What  conveyances  created  a  discontinuance,  ib. 

a  feoffment  in  some  cases,  ib.  (U.  368.  384.)  IV.  51.  61,  62 

but  not  a  grant,  (II.  370.)  IV.  53 

nor  a  bargain  and  sale,  (II.  442.  451.)  IV.  104.  Ill 
•    a  lease  in  some  cases,  (II.  385.)   IV.  62 

but  not  a  covenant  to  stand  seised,  (II.  450.)  IV.  Ill 

nor  a  lease  and  release,  (II.  456.)  IV.  116 

a  fine  in  some  cases,  (I.  89.)  I.  78 

and  also  a  recovery,  (I.  90.)  I.  78 

release  and  confirmation  with  warranty,  ib. 
73* 
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DISCONTINUANCE  OF  AN  ESTATE  TAIL— continued. 
What  conveyances  created  a  discontinuance ; 

what  lay  in  grant,  as  rents,  advowsons,  commons,  &c.  could  not  be 
discontinued,  (II.  104)  HI.  295 
DISSEISIN, 

what  constitutes,' (I.  53.)  I.  52,  n.,  kinds  of,  ib.  n. 

its  effects  in  ancient  times,  (I.  55.)  I.  52. 

is  a  trespass,  ib. 

every  entry  is  not,  unless  animus  of  disseisor  is  shown,  (I.  52,  53.) 

I.  51,  52 
previously  to  stat.  3  &  4  Will.  IV.  c.  27,  remedy  for,  by  novel  dissei- 
sin, (I.  53.)   I.  52 
an  entry  before  a  lease  begins  is  a  disseisin,  (I.  253.)   I.  225 
if  the  grantee  of  a  tenant  at  will  enters,  it  is  a  disseisin,  (I.  279.) 

I.  244. 
of  a  rent,  (II.  103.  261.)  HI.  294,  -295.  453 
by  feoffment,  (DI.  367.)  IV.  50 

there  cannot  be  an  actual  disseisin  of  an  incorporeal  hereditament, 
(II.  104.)  in.  295 
DISSEISOR, 

may  make  a  valid  assignment  of  dower,  (I.  198.)  I.  169 
cannot  grant  a  copyhold,  (I.  292.)  I.  271 
DISSENTERS,  cannot  be  fined  for  refusing  offices,  (II.  47.)  III.  109 
DISTRESS  FOR  RENT.     See  Rents. 

DIVORCE,  its  effects  upon  a  title  to  dower,  (I.  175,  176.)  I.  155,  156. 
DOWER.     See  Jointure. 

origin  and  nature  of,  (I.  170.  193.)  I.  151,  152.  165 
described  by  Glanville,  (I.  171.)  1. 152,  153 
at  common  law  by  Littleton,  (I.  172.)  I.  153. 
is  a  moral  right,  (I.  173.)  I.  153. 
by  local  custom,  (I.  174.)  I.  154 
by  custom  of  gavelkind,  or  freebench,  ib. 
by  custom  of  some  boroughs,  ib. 
by  custom  of  manors,  ib. 

implied  condition  annexed  to  it  by  law,  (I.  466.)  II.  2 
Circumstances  required  to  give  a  title  to  dower ; 
I.  legal  marriage ;  or  marriage  de  facto,  which,  if  voidable,  was 
not  avoided  in  the  husband's  lifetime,  (I.  174.)  I.  154,  155 
fact  of  marriage  must  be  tried  by  bishop's  certificate,  on  plea  of 
ne  ungues  decouple,  (I.  175.)  I.  155 
how  tried  in  the  United  States,  ib.  n. 
effects  of  divorces,  ib.  n. 
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Circumstances  required  to  give  a  title  to  dower  ; 

II.  previously  to  stat.  3  &  4  Will.  IV.  c.  105,  seisin  of  the  husband, 

during  the  coverture,  (I.  177.)  I.  156 

what  seisin  gives  a  right  to  dower,  (1. 178, 179,  n.)  1. 157,  n.  158,  n. 

seisin  of  husband  as  a  trustee  or  cognizee  of  a  fine,  is  too  mo- 
mentary to  confer  dower,  (I.  178.)  I.  157. 

what  seisin  of  lands  in  gavelkind  gives  a  right  to  dower,  (1. 179.) 
I.  158.  , 

III.  death  of  the  husband,  as  well  civil  as  natural,  (1. 180.)  I.  158 
evidence  of,  ib.  n. 

widows  who  may  be  endowed  ; 

natural-born  subjects,  having  attained  nine  years  at  their  husband's 
deaths,  (I.  180,  181.)   I.  158,  159. 
widows  who  may  not  be  endowed ; 
aliens,  (I.  181,  n.)  I.  159,  n. 

except  an  alien  queen,  or  woman  made  denizen,  or  naturalized,  ib. 
or  habilitated  by  statute,  ib.  n. 

Jewess,  wife  of  English  Jew,  who  has  become  a  Christian,  ib. 
women  stolen,  and  consenting  to  live  with  the"  ravisher,  ib. 
when  ceases  with  an  estate  tail,  (I.  193.)  I.  165. 
of  what  things  a  woman  may  be  endowed  ; 

equitable  estates  where  women  married  since  first  January,  1834, 

(I.  180,  n.)   I.  158,  n. 
estates  to  which   husband  shall  have  had  a  right  of  entry  or  ac- 
tion, ib. 
estates  in  fee  simple,  (1.  182.)   I.  160 

share  in  fee  in  navigation  of  the  Avon,  (I.  184.)  I.  161 
estates  tail,  (I.  85.  184.)  I.  75.  161 

previously  to  stat.  3  &  4  Will.  IV.  c.  105,  not  restrainable  by 

any  proviso  whatever,  (I.  182.  184.)  I.  161,  162 
but  now  subject  to  restrictions,  ib. 

not  devested  by  determination  of  estate  tail  by  death  of  husband 

without  issue  capable  of  inheriting,  ib. ;  exceptions,   (1. 193.) 

I.  165 

so  if  tenant  in  tail  limits  an  estate  for  his  own  life,  (1. 184.)  I.  162 

qualified  or  base  fees,  while  they  continue,  ib. ;  see  (I.  72.)  I.  64 

estates  in  coparcenery  and  common,   (I.  185.  862.  880.)    I.  162. 

II.  394.  409. 
of  partnership  real  estate,  (I.  880.)    I.  163,  n.  II.  409 
copyholds  and  "customary  lands,  as  gavelkind,  &c.  (I.  174.)  1. 154 
mines,  when  opened,  (1. 183.)  I.  160,  161 
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of  what  things  a  woman  may  be  endowed ; 
incorporeal  hereditaments,  as, 

share  in  navigation  of  the  Avon,  (I.  184.)   1. 161 

profit  of  mills,  parks,  dove-houses,  fisheries,  courts,  fines,  and 

heriots,  ib. 
commons,  (I.  186.)  I.  163. 
franchises,  ib. 

certain  offices,  (II.  44.)  III.  103  i 
rents,  (I.  196.  H.  100.)  I.  166,  167.  III.  291 
lands  escheated,  (II.  215.)  III.  417 
remainders  and  reversions  after  estates  for  years,  (I.  185.  823.) 

I.  162.  II.  338 
equities  of  redemption  of  lands  mortgaged  for  years,  (I.  185.- 

608.)  I.  162.  II.  102 
or  in  fee.  in  the  United  States,  when,  (I.  185,  n.)  I.   163,  n. 
trust  estates,  if  widow  married  after  1st  January,  1834,  (I.  190. 
394.)  I.  164.  409,  410 

but  see,  (I.  192,  n.)  I.  164,  n. 
in  what  casesfas  of  exchange  of  lands,  &c,  the  widow  has  an  elec- 
tion, (I.  186.)  I.  163 
of  what  things  a  woman  cannot  be  endowed; 
wild  lands,  when,  (I.  183,  n.)  I.  160,  n. 

estates  disposed  of  by  her  husband,  (I.  183,  n.  188.)  I.  160,  n.  163 
estates  in  joint  tenancy,  (I.  180,  n.  187.  843.)  I.  158,  n.  163. 

II.  375 
estates  not  of  inheritance,  as  for  life,  &c.  (I.  187,  188.)  I.  163,  n. 
reversions  after  estates  of  freehold,  (I.  185.  823,)    I.  162.  II.  338 
wrongful  estates,  (I.  188.)  I.  163 
trust  estates,  (I.  190.)  1. 164,  n. 

lands  actually  assigned  to  another  woman  for  dower,  (1. 189.)  1. 164 
castle,  or  fortress,  or  capital  mansion,  being  caput  comitatus,  or 

baronice  by  tenure,  ib. 
an  equity  of  redemption  of  a  mortgage  in  fee,  made  before  the 

marriage,  (I.  185.  394.  602.)  I.  162, 163.  410.  II.  97 
a  personal  annuity,  (II.  100.)  III.  292 

title  to  dower  may  depend  upon  election  of  third  persons,  (I.  196.) 
I.  166 
assignment  of  dower ; 

necessity  of  an  assignment,  the  freehold  being  cast  on  the  heir, 

(I.  197.)  I.  168 
does  not  exist,  unless  her  precise  portion  of  land  is  specified,  ib. 
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assignment  of  dower ; 

excessive  when  relieved  against,  (I.  200.  203.)  I.  171 
cannot  be  defeated  by  entry,  ib. 
widow  not  to  pay  fine  for,  (I.  197.)  I.  168 
who  may  assign  dowei ; 

commonly  the  heir,  though  a  minor,  (I.  197,  198.)  I.  168,  169 
no  person  who  has  not  a  freehold  in  the  land,  (I.  198.)  I.  169 
disseisor,  abator,  or  intruder,  may,  ib. 
sheriff,  after  judgment  at  law,  ib. 
how  it  is  to  be  assigned, 
of  common  right, 

by  metes  and  bounds,  if  the  property  can  be  severed,  and  why,  ib. 

may  be  waived  by  widow,  ib. 

and  then  assignment  in  common  with  the  heir  will  be  good, 

(I.  199.)  I.  170 
by  the  sheriff  must  be  so,  if  practicable,  ib. 
can  only  take  place  where  the  husband  is  seised  in  severalty,  ib. 
is  most  beneficial,  ib. 
against  common  right,  as, 

in  common  with  the  heir,  (I.  200.)  I.  171 
or  in  special  manner,  as  the  third  toll  dish  of  a  mill,  &c.  (I.  198.) 

I.  169 
of  mines,  by  proportion  of  the  profit,  or  ultimately  enjoying  the 
whole,  (I.  199.)   I.  169 
what  lands  or  rents  may  be  assigned  in  dower,  (I.  199.)   I.  170 
must  be  absolute,  (I.  200.)  I.  170 
of  lands  leased  for  years,  how  made,  (I.  200.)  I.  171 

may  be  made  by  parol  declaration  of  heir,  (I.  200.)  I.  171,  n. 
new  assignment,  when,  ib. 

remedies  against  improper  assignment,  (I.  202.)   I.  171 
effect  of,  (I.  203.)  I.  172 

warranty  by  the  heir  is  implied  in,  (I.  204.)   I.  172 
want  of  formal  is  nothing  in  equity,  ib. 
what  is  a  bar  of  dower  ;  *  , 

declaration  by  husband  by  deed  or  will  to  that  effect,  (I.  182.  186.) 

I.  163,  n. 
devise  to  widow  of  part  of  land  subject  to  dower,   (I.  182,  n.) 
I.  161,  n.  * 

or  inconsistent  with  her  claim,  (I.  218,  n.)  I.  185,  and  n. 
attainder, 

of  the  husband,  (I.  206.)  I.  174 
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what  is  bar  of  dower ; 

attainder  of  the  wife,  (I.  207.)  I.  175 

spontaneous   elopement,    and    continuance    with   adulterer,  unless 
there  be  reconciliation,  ib. 

ravishment,  and  consenting  to  live  with  ravisher,  (I.  180.  208.) 
I.  159.  175 

adultery  after  separation  from  husband,  (I.  208.)  I.  175 

reconciliation  by  coercion  of  church  will  be,  ib. 

cohabitation  seems  sufficient  proof  of  reconciliation,  (I.  209.)  1. 176 

adultery,  though  husband  consent  to  it,  (I.  208.)   I.  175,  176 

detinue  of  charters,  (I.  209.)   I.  176,  177,  ib.  n. 

fine,  (I.  210.)  I.  177 

common  recovery,  (I.  210.)   I.  177 

bargain  arid  sale,  in  London,  (I.  211.)   I.  177 

usually  by  jointure,  ib.     See  Jointure. 

by  joining  in  husband's  deed,  in  the  United  States,  ib. 

other  provision,  when  and  how  far  a  bar,  in  the  United  States, 
(I.  211,  215,  216.  219.)  I.  177,  n.  181,  n.  196,  n.  200,  n. 

breach  of  condition  by  husband,  (I.  510.)  II.  36 

assignment  of  term  for  years  to  purchaser,  for  valuable  considera- 
tion, (I.  210.  417.)  1. 177.  429 

fine  or  recovery  previously  to  stat.  3  &  4  Will.  IV.  c.  74,  by  wife 
of  jointure,  made  before  marriage,  (I.  242.)   I.  208 
what  is  not  a  bar  of  dower  ; 

gift  or  bequest  of  property  not  subject  to  dower,  (1. 183,  n.)  1. 161,  n. 

assignment, 

of  lands  whereof  she  is  not  dowable,or  of  rent  thereout,  (1. 199.) 

I.  170 
of  lands  or  rent  for  term  of  years,  or  for  life  of  assignor,  (I.  200.) 

I.   170 
with  condition  or  reservation,  ib. 

semb.  an  adultery,  not  spontaneous,  but  induced  by  belief  that  hus- 
band was  dead,  (I.  208.)  I.  176 

a  devise  to  wife  during  widowhood,  or  less  beneficial  than  dower, 
(I.  213.)   I.  179 

previously  to  stat.  3  &  4  Will.  IV.  c.  105,  a  general  devise  or  be- 
quest in  a  will,  (I.  215.  218.)  I.  180.  185. 

unless  expressed* to  be  in  bar  or  satisfaction  of  dower  when  the 
widow  had  an  election,  (I.  215.)   I.  180 

but  general  devises  of  annuities  have  been  sometimes  deemed  sat- 
isfaction in  equity,  (I.  216.  219.)  I.  181-185 
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what  is  not  a  bar  of  dower  ; 

bequest  of  the  residue  of  personal  property,  (I.  218,219.)  1. 185,186 
jointure  made  after  marriage,  (I.  226.)  I.  192,  193 
outstanding  term  against  the  heir,  (I.  419.)   I.  441,  &c.' 
jointure  of  copyholds  atlaw,  (I.  218.)  1. 184,  but  is  a  bar  in  equity,  ib. 
Dowress, 

nature  of  her  estate,  (I.  193.  197.)   I.  165.  168,  n. 

is  in  in   continuance  of  her  husband's  estate,  to  be  carved  out 

ministerially  by  the  heir,  (I.  199.)  I.  170 
is  bound  by  partition  made  by  him,  (I.  185,  n.)  I.  162,  n. 
previously  to  stat.  3  &  4  "Will.  IV.  c.  105,  her  estate  attached  at 

the  instant  of  her  marriage,  (I.  206.  221.)  I.  174.  188 
holds  of  the  heir  by  fealty,  (I.  193.)   I.  165 
entitled  to  emblements,  (I.  194.)   I.  165 
and  to  estovers,  (I.  195,  n.)   I.  166,  n. 

where  she  may  elect  as  to  the  land  subject  to  dower,  (1. 186.)  1. 163 
forfeits  her  estate, 

on  alienation  in  fee,  or  for  life,  by  feoffment,  fine,  warranty,  or 
recovery,  before  the  stat.  3  &  4  Will.  IV.  c.  75,   (I.  193, 
194.)  I.  165,  166 
in  gavelkind,  by  a  second  marriage,  or  having  a  bastard  child, 
(I.  174.)  I.  154 
cannot  commit  waste,  (I.  195.)  I.  166 
may  work   mines   open  during  the  coverture,    (I.  183.   195,  n.) 

I.  161.  166,  n. 
Qu.  whether  protected  from   actions  for  accidental  fire,  (I.  195.) 

I.  166 
previously  to  stat.  3  &  4  Will.  IV.  c.  105,  not  subject  to  incum- 
brances created  by  her  husband  after  marriage,  ib. 
nor  to  distress  for  his  debts  to  the  crown,  contracted  during  the 

marriage,  ib.  (I.  196.)  I.  166 
cannot  be  compelled  to  marry  or  pay  fine  for  assignment  of  dower, 

(I.  197.)  I.  168 
her  warranty  was  void,  (II.  738.)   IV.  365 
what  leases  she  may  make,  (II.  391.)   IV.  67 
«  could  not  discontinue  by  feoffment,  fine,  recovery,  or  warranty, 
(I.  194.)   I.  166 
effect  of  recovery  of  dower,  by  wife  of  cognizor  of  statute  merchants 
against  the  tenant  by  execution,  (I.  534.)  II.  58 
recovery  of  dower  at  law  and  in  equity,  (I.  204.)   I.  172  _ 
of  arrears  of  dower,  (I.  205,  n.)  I.  173 
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recovery  of  dower  at  law  and  in  equity ; 

action  must  be  brought  for,  within  six  years,  (I.  205,  n.  II.  263.) 

I.  173.  III.  457 
pleading  detinue  of  charters  by  widow,  (I.  209.)  I.  176,  177 
DURESS,  ground  for  avoiding  a  deed,  (II.  795.)  IV.  407 

E. 

EASEMENTS, 

may  be  held  by  prescription,  (IT.  225.)   III.  424 
may  be  claimed  by  prescription,  but  how  cannot  be  pleaded,  ib. 
distinguished  from  a  custom,  ib. 
ECCLESIASTICS  seised  jure  ecelesice, 

are  quasi  tenants  for  life,  (I.  119.)   I.  114 

cannot  fell  timber  except  for  reparations,  (I.  142.)    I.  130 

nor   dig  mines    or  stones,   except   for   repairs    and    improvements, 

(I.  144.)  I.  132 
injunction  to  stay  waste  by,  against  what  parties  obtained,  ib. 
timber  cut  on  glebe  of,  how  applied,  ib. 

may  appoint  to  offices  in  their  gift  as  such,  notwithstanding  the.  dis- 
abling acts,  (II.  40.)  III.  95 
may  make  leases    for  three  lives,  or  twenty-one  years,    (II.   385. 
.394,  n.)  IV.  62.70.  (n.  a.) 
ECCLESIASTICAL  CORPORATIONS.     See  Corporations. 
ECCLESIASTICAL  COURTS, 

take  cognizance  of  the  legality  of  marriage,  (I.  175.)    I.  155 
devises  of  land  need  not  be  proved  in  them,  (III.  10.)  VI.  9 
ECCLESIASTICAL  LEASES,  (II.  385.)    IV.  62-66 
EFFECTS,   construction    of  this   word   in    a  devise,    (III.   233.  237.) 

VI.  179.  182 
EJECTMENT, 

possession  under  a  statute  must  be  obtained  by  ejectment,  (I.  532.) 

II.  55 
what  bars  an  ejectment  under  a  statute,  (I.  532.)   I.  56 
where  the  possession  of  a  term  enables  a  puisne  mortgagee  to  main- 
tain an  ejectment,  (I.  680.)    II.  174,  175 
may  be  brought  pending  bill  of  foreclosure,  (I.  695.)   II.  197    * 
when  barred  by  an  outstanding  unsatisfied  legal  estate,  (I.  400.  421.) 

I.  414.  442,  443 
for  non-payment  of  rent,  (II.  94.)   III.  287 

barred,  by  the  statute  of  limitations,  (II.  241.  244.)  III.  434.  436 
may  be  maintained  by  a  devisee  against  an  heir,  (III.  8.)  VI.  7 
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ELECTION,  by  devisee,  (III.  22-29.)  VI.  26-21 
ELEGIT.     See  Estate  by  Statute  Merchant,  &c. 
ELOPEMENT.     See  Adultery. 
EMBLEMENTS, 

meaning  of  the  word,  (I.  108, 109.)  I.  106,  ib.  n. 

when  a  tenant  for  life  is  entitled  to,  ib. 

the  parochial  clergy  entitled  to,  at  their  deaths,  (I.  119.)  I.  114 

a  dowress  entitled  to,  (I.  193,  194.)  I.  165 

in  what  case  a  lessee  for  years  is  entitled  to,  (I.  262-265.)  I.  233, 

234 
a  tenant  at  will  entitled  to,  (I.  279.)  I.  244 
ENGLISH  LAW,  sources  of,  (I.  3.)  I.  1 
ENLARGEMENT, 

condition  for  enlargement  of  an  estate,  (I.  467.  743.)  II.  3.  239 
a  release  may  operate  by  enlargement,  (II.  406.)  IV.  79,  80.     See 
Confirmation. 
ENROLMENT,  statute  of,  27  Hen.  VIII.  c.  16,  (H.  439,  440.)  IV.  102, 

103 
ENTAIL.     See  Estate  Tail. 
ENTRY, 

generally  necessary  to  create  a  seisin  and  a  freehold  in  deed,  (I.  49. 

II.  127.)  I.  49,  50.  III.  312 
what  constitutes,  (I.  49,  50,  n.)  I.  50,  n. 
by  heir  upon  any  part  gives  seisin  of  all  the  lands  in  the  same  county, 

(I.  50.)  1.  50 
must  be  in  each  county,  where  the  lands  lie  in  different  counties,  ib. 

(H.  165.)  III.  344. 
by  agent,  (I.  49,  n.)  I.  50,  n. 
only  necessary  where  the  lands  were  in  the  occupation  of  the  ancestor, 

(I.  51.)  I.  50 
not  necessary  therefore  when  in  possession  of  a  lessee  for  years, 

(I.  156.  H.  165.)  I.  141.  in.  344 
heir  has  no  right  of,  when  lands  are  let  on  leases  for  lives,  (I.  51.) 

1.50 
tolling  the,  of  the  heir  by  descent  to  son  of  abator,  who  died  seised, 

(1.  51.)  I.  51,  now  abolished,  ib. 
previously  to  3  &  4  Will.  IV.  c.  74,  necessary  to  avoid  the  alienation 

of  a  tenant  in  tail,  (I.  90.)  I.  79.     See  Estate  Tail. 
right  of,  not  defeated  by  discontinuance  or  warranty,  (I.  91.)  I.  79 
right  of,  when  barred  by  attainder  of  tenant  in  tail  for  treason,  (I.  99.) 

1.91 
an  estate  by  the  curtesy  is  complete  without  entry,  (I.  167.)  I.  149 
vol.  in.  74 
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necessary  to  complete  an  estate  for  years  at  common  law,  (I.  253. 
II.  372.)  I.  225.  IV.  54 

but  not  under  the  statute  of  uses,  (I.  253.)  I.  225 
an  estate  for  years,  to  commence  in  futuro  may  be  assigned  before 

entry,  (I.  254.)  I.  226 
an  estate  for  years  cannot  be   merged  by  surrender  to  reversioner 

before  lessee's  entry,  (I.  270.)  I.  237,  238 
the  only  mode  of  taking  advantage  of  a  breach  of  condition  is  by  entry 

or  claim,  (I.  504,  n.)  II.  32,  33,  &c.    . 
an  estate  by  statute  merchant,  &c.  must  be  executed  by  entry,  (I.  531.) 

II.  55 
a  mortgagee  of  a  lease  subject  to  the  covenants,  though  he  never 

entered  or  became  possessed  in  fact,  (I.  581.)  II.  86 
when  necessary  to  support  contingent  uses,  (I.  750.  781.)  II.  245, 

246.  274,  275 
is  necessary  by  feoffee  after  livery  in  law,  when,  (II.  364.)  IV.  47 
an  exchange  at  common  law  not  good  without  entry,  (II.  401.)  IV.  75 
a  devise  transfers  the  freehold  without  entry,  (III.  8.)  VI.  7 
must  be  made  with  a  legal  intention,  (I.  49.)  I.  50 
the  entry  of  a  stranger  is  an  abatement,  (I.  51.)  I.  51 
of  a  younger  brother,  before  stat.  3  &  4  Will.  IV.  c.  27,  not  an  abate- 
ment, ib.  (I.  52.) 
entry  and  ouster  is  a  disseisin,  ib. 
a  tenant  in  tail  might  alienate,  e.  g.  by  fine  so  as  to  take  away  the 

entry  of  the  issue,  (I.  89.  92.)  I.  78.  81 
a  leasee  may  maintain  an  action  against  his  lessor  for  entry  on  the 

land  demised,  when,  (I.  121.)  I.  116 
the  entry  of  a  lessee  for  years  before  his  lease  commences  is  a  dis- 
seisin, (I.  254.)  I.  225.     Exception,  (I.  254.)  I.  226 
a  chose  in  entry  not  assignable,  (I.  469.)  II.  4.     See  Chose  in  Action, 

Entry  or  Re-entry. 
for  breach  of  condition.     See  Condition. 

when  an  estate  by  elegit  is  determinable  by  entry,  (I.  536.)  II.  60 
a   right  of   entry   will   support  a    freehold    contingent   remainder, 

(I.  750.)  II.  244,  245,  and  may  stand  in  jointure,  (I.  833.)  II.  366 
the  death  of  a  joint  tenant  for  years  before  entry  does  not  destroy  a 

right  of  survivorship,  (I.  836.)  II.  369 
the  entry  of  one  joint  tenant  previously  to  stat.  3  &  4  Will.  IV.  c.  27, 

was  the  entry  of  all,  (I.  844.)  II.  377 
so  also  the  entry  of  one  coparcener  was  the  entry  of  all,  (I.  860.) 

n.  392 
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what  takes  away  the  entry  of  a  coparcener,  (I.  861.)  II.  392,  393 
when  the  entry  of  one  tenant  in  common,  previously  to  the  above 

statute,  was  the  entry  of  all,  (I.  872,  n.)  II.  402 
clause  of  entry  for  non-payment  of  rent,  (II.  92.)  III.  286 
right  of  entry  by  way  of  use,  (II.  93.)  III.  287 
the  entry  of  a  mother  gives  seisin  to  her  child,  as  his  guardian,  (II.  166. 

168.  191.)  III.  345.  348.  391 
the  entry  of  the  guardian  of  a  copyholder  gives  seisin,  (II.  191.)  III. 

391 
a  right  of  entry  restrained  by  the  statutes  of  limitation,  (II.  241.) 
III.  434 

and  previously  to  the  above  statute  was  postponed  till  a  valid  exist- 
ing lease  was  determined,  (II.  247.)  III.  439.     See  Limitation, 
Statutes  of. 
what  entry  necessary  to  preserve  a  right,  (II.  257,  258.)  III.  450, 

451 
previously  to  stat.  3  &  4  Will.  IV.  c.  27,  tolled  by  descent,  when, 

(II.  129.  243.)  III.  313.  435. 
excused  where  it  would  be  attended  with  danger,   (II.  258.  364.) 

III.  451.  IV.  47,  48 
EQUITABLE, 

estate,  (I.  387,  388.)  I.  405,  406 
EQUITY, 

will  restrain  a  tenant  for  life  without  impeachment  of  waste  from 

committing  malicious  waste,  (I.  131.  139.)  I.  121.  128 
will  assist  a  widow  in  recovering  dower,  (I.  204.)  I.  172 
will  not  assist  a  person  who  has  been  divorced  in  recovering  dower, 

(I.  176.)  I.  156 
will  enforce  an  agreement  not  to  bar  dower,  (I.  183,  n.)  I.  161 
will  decree  the  assignment  of  a  term  by  widow  to  a  purchaser  in  bar 

of  her  dower,  (I.  212.  419.)  I.  177,  178.  441 
will  relieve  against  a  partial  or  fraudulent  assignment  of  dower, 

(I.  202.)  1. 171 
will  protect  a  jointress,  (I.  238.)  I.  205.     See  Jointure. 
will  restrain  a  tenant  for  years  without  impeachment  of  waste  from 

committing   immoderate    waste   towards   the   close   of  his   term, 

(I.  262.)  I.  233.     See  Waste. 
will  relieve  against  the  merger  of  a  term  for  years,  (I.  273.  III.  591.) 

I.  240.  VI.  493,  494 
Jurisdiction  of  equity  over  copyholds,  (I.  292.)  I.  267.  310 

will  not  restrain  a  copyholder  from  waste,  (I.  292.)  I.  282 
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Jurisdiction  of  equity  over  copyholds, 

considers  an  agreement  to  convey  as  a  bar  of  free  bench,  (I.  292.) 
I.  288 

will  relieve  against  a  forfeiture,  (I.  292.)  I.  320,  321.  328,  but  not 
unless  there  is  a  ground  for  equity,  (I.  292.)  I.  321,  322 

will  not  relieve  against  an  excessive  fine,  (I.  292.)  I.  302,  but  will 
settle  a  general  fine  to  be  paid  by  all  the  tenants,  ib. 

will  not  interpose  for  the  lord  in  the  case  of  heriots,  (I.  292.)  I.  306 

will  compel  a  lord  of  a  manor  to  admit  a  copyholder,  (I.  292.) 
I.  267 

would  supply  a  surrender  to  the  use  of  a  will,  (III.  46.)  VI.  38 

but  such  surrender  now  unnecessary,  ib. 
jurisdiction  which  it  assumes  over  uses,  (I.  296.)  I.  333 
rules  by  which  uses  are  governed  in  equity,  (I.  305.)  I.  341 
supports  trusts,  (I.  351.)  I.  381 
when  it  will  relieve  against  a  forfeiture  for  breach  of  condition, 

(I.  500.)  II.  30 ;  when  it  will  not,  (I.  503.)  II.  31,  32 ;  where  it 

cannot  relieve,  it  will  decree  a  re-conveyance,  (I.  504.)  II.  32 
interference  of,  in  respect  of  mortgages,  (I.  546.)  II.  66 
interference  of,  in'  respect  to  trustees  to  preserve  contingent  remain- 
ders.    See  Remainder. 
joint  tenancy  not  favored  in  equity,  (I.  837.)  II.  370 
partition  in  equity  of  estates  held  in  joint  tenancy,  coparcenary,  and 

common,  (I.  856.  866.  883.  886.)  II.  388,  389.  397.  411 
interposes  to  prevent  the  illegal  sale  of  offices,  (II.  50.)  III.  112 
will  assist  a  person  in  covering  a  rent,  (II.  95.)  III.  288 
where  it  adopts  the  statutes  of  limitation,  (II.  266.)  III.  458 
where  it  will  compel  a  remainder-man  to  execute  a  new  lease  to  the 

lessee  of  a  tenant  for  life,  (II.  395.)  IV.  71 
will  assist  an  assignee  in  obtaining  the  benefit  of  covenants,  (II.  757.) 

IV.  373 
when  it  will  presume  or  supply  the  want  of  livery  of  seisin,  (II.  365.) 

IV.  48 
protects  the  assignment  of  a  chose  in  action,  (II.  429.)  IV.  96 
where  it  will  allow  a  remedy  to  exceed  the  penalty  of  a  judgment, 

(I.  538.)  II.  61,  62 ;  of  a  bond,  (II.  427.)  IV.  94 
interferes  in  the  case  of  declarations  of  uses,  by  infants,  lunatics,  or 

idiots,  (II.  472.)  IV.  130 
when  it  will  support  a  defective  execution  of  a  power,  (II.  565.) 

IV.  222 
will  not  supply  a  non-execution  of  a  power,  (II."  573.)  IV.  229 
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how  it  construes  the  register  acts  with  respect  to  mortgages,  (II.  852.) 

IV.  449,  450 
will  set  aside  a  deed  obtained  by  fraud,  (II.  800.)  IV.  410 
will  set  aside  a  deed  made  in  derogation  of  the  rights  of  marriage, 

(II.  802.)  IV.  413.     See  Deed. 
will  rectify  a  marriage  settlement  made   in  pursuance  ol  articles, 

when  made  contrary  to  the   constructive  import  of  the  articles, 

(II.  701.)  IV.  323,  324 
discourages  perpetuities,  (II.  708.)  IV.  330 
will  relieve  against  a  private  act  of  parliament,  (II.  895.)  V.  23 
will  compel  an  heir-at-law  to  produce  title  deeds  in  favor  of  a  devisee, 

(III.  10.)  VI.  9 
will  support  a  devise  of  lands  contracted  for,  (IH.  31.)  VI.  23 
adopts  the  rule  in   Shelley's  Case,  in  construing  devises  of  trusts, 

(III.  356.)  VI.  284 
where  it  directs  a  conveyance  under  a  will,  it  sometimes   departs 

from  the  rule  in  Shelley's  Case,  (III.  362.  381.)  VI.  289.  306, 

307 
will,  in  the  case  of  executory  devises,  prevent  the  person  in  posses- 
sion fro.m  committing  waste,  (III.  521.)  VI.  427 
will  support  a  trust  of  accumulation,  pro  tanto,  (III.  555.)  VI.  460 
EQUITY  OF  REDEMPTION.     See  Mortgage. 
is  assets,  (I.  398,  n.)  I.  413,  n. 

is  real  property,  and  similar  to  a  trust  estate,  (III.  78.)  VI.  67 
ERASURE, 

when  an  avoidance  of  a  deed,  (II.  796.)  IV.  407 
ESCHEAT, 

what,  (II.  133,  n.  192,  n.  193.)  III.  317,  n.  396,  n.  397. 

can  only  be  of  the  fee,  (H.  199.)  III.  401 

where  a  writ  of  escheat  before  its  abolition,  by  stat.  3  &  4  Will.  IV. 

c.  27,  lay,  (II.  194.)  III.  398 
for  default  of  heirs,  (II.  194.)  III.  398 
for  corruption  of  blood,  ib. 

American  law  on  this  subject,  (II.  195,  n.)  III.  398,  n. 
there  can  be  no  escheat  where  there  is  a  tenant,  (II.  197.)  III.  399 
for  petty  treason  and  murder,  (I.  71,  72.)  I.  63 
how  barred, 

by  acceptance  of  rent,  (II.  197.)  HI.  400.  Qu. 

by  alienation,  ib. 

sometimes  by  a  devise,  (II.  198.)  III.  400 
to  whom  lands  will  escheat,  (II.  214.)  III.  416 
74* 


882  Index. 

E  S  CHE  AT— continued. 

only  to  the  State,  in  the  United  States,  (II.  193,  n.)  IV.  397,  n. 
Lord  by  escheat,  (II.  214.)  III.  416 

subject  to  incumbrances,  (II.  215.)  III.  417 

was  not  bound  to  execute  a  use  before  the  statute  of  uses,  ib. 

(I.  304.)  I.  340 
formerly  doubted  whether  subject  to  a  trust,  (I.  432.  II.  215.) 

I.  448.  HI.  417,  418 
by  later  authorities  considered  bound  by,  (I.  368.)  I.  390 
the  king  not  bound  to  execute  trusts  of  land  escheating,  (II.  216.) 

III.  418 
otherwise,  in  the  United  States,  (II,  215,  n.)  III.  417,  n.  418,  n. 
may  distrain  for  rent,  (II.  214.)  III.  416 
cannot  enter  for  breach  of  a  condition,  (I.  507.  II.  214.)  II.  33. 

III.  416 
entitled  to  a  term  attendant,  (II.  214.)  III.  416 
entitled  to  all  charters,  (II.  215.)  III.  417    '  ' 
not  within  the  statute  32  Hen.  VIII.  c.  34 ;  respecting  covenants, 
(I.  508.)  II.  35 
What  things  escheat ; 

all  lands  and  tenements  held  in  socage,  (II.  199.)  III.  401 
not  an  estate  tail,  for  the  escheat  must  be  of  the  entire  fee,  ib. 
copyholds,  ib. 

not  lands  in  gavelkind,  for  felony,  ib. 
no  real  property,  but  what  lies  in  tenure,  ib. 
not  estates  held  in  trust,  (II.  215-217.)  III.  417-419.     Excep- 
tion, (I.  431.)  I.  447 
a  use  before  the  statute  of  uses  did  not  escheat,  (I.  306.  II.  199. 

210.)  I.  342.  in.  402.  412 
Q.  as  to  an  equity  of  redemption,  (II.  213.)  III.  415 
money  to  be  laid  out  in  land  does  not  .escheat,  (II.   213,  214.) 
III.  415,  416 
of  the  office  of  escheator,  (II.  218.)  III.  419 
writ  of  escheat,  (11,218,  n.)  III.  419,  n. 
American  law,  ib. 
disposition  of  escheated  lands,  ib. 
feuds  were  liable  to  escheat,  (I.  21.  33.)  I.  16.  27 
ESCROW,  (II.  339.)  IV.  29 
ESCUAGE,  (I.  30.)  I.  23 
ESTATE, 

in  land,  what,  (I.  46.)  I.  47 
of  freehold,  ib.     See  Freeholds. 
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of  inheritance,  (I.  61.)  I.  54 
estate  in  severalty,  (I.  829.)  II.  363 
privity  of,  between  lessors  and  lessees,  (II.  7§0.)  IV.  376 
what  passes  by  the  word  estate  in  a  devise,  (III.  228.)  VI.  175.    See 
Devise. 
ESTATE  IN  FEE  SIMPLE.     See  Estate  Tail. 

meaning   of  the   word  fee,    (I.   61.   72.)   I.   54   64.     See    Fee   or 

Feodum. 
reason  for  and  effect  of  the  word  simple,  (I.  65.  72.)  I.  57.  64 
estate  in  fee-simple,  or  absolute,  viz.  inheritance  absolute  ; 

what,  (I.  62.  75.)  I.  55.  66,  (and  see  Coke's   Division  of  Fee  or 

Inheritance,  (I.  72.)  I.  64,^0*4,  tit.  Fee  or  Feodum.) 
no  greater  estate  than,  (I.  62.)  I.  55 

may  be  rendered  defeasible  on  a  future  event,  when  only,  ib. 
tenant   in,   to  what   entitled,  as   houses,  trees,   mines,   minerals, 

fossils,  ib. 
by  what  words  created  in  a  deed,  (II.  656.)  IV.  277.     See  Deed. 
by  what  words  created  in  a  devise,   (III.  263.)    VI.  207.     See 

Devise. 
when  passes  without  the  word  heirs,  (II.  658.)  IV.  278 
Estate  in  fee-simple,  qualified  or  base,  (or  potius  fee  or  inheritance 
qualified  or  base,)  (I.  72.)  I.  64 
what,  ib. 
privileges  of,  till  the  qualification  is  at  an  end,  are  those  of  fee 

simple,  ib.  (I.  91.)  I.  80 
subject  to  dower,  (I.  184.)  I.  162 
no  reversion  exists  after  a  grant  of  a   qualified   fee,  (I.    818.) 

II.  335 
the  alienee  of  a  tenant  in  tail  has  a  qualified  or  base  fee,  (I.  91.) 

1.80 
is  devisable,  (III.  30.)  VI.  22 
Estate  in  fee  simple  conditional,  (or  potius  fee,  or  inheritance  con- 
ditional, (I.  72.)  I.  64 
what,  (I.  75.)  I.  66,  67 
when  introduced,  (I.  76.)  I.  67 
how  construed,  (I.  78.)  I.  69 
is  the  entire  and  absolute  interest  and  property  in  the  land,  (I.  62.) 

I.  55 
Abeyance  of  the  fee,  viz.  of  the  remainder  or  reversion   of  the, 

(I.  63.)  I.  55 
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Abeyance  of  the  fee  ; 

consequences  as  to  action  of  waste,  defending  the  title,  &c.  (I.  63.) 

I.  55 
not  favored  by  law,  and  why,  (I.  63.)  I.  56 
all  other  estates  and  charges  merge  in,  (I.  64.)  I.  56 

except  in  the  case  of  an  estate  tail,  (I.  85*)  I.  75 
Incidents  to  this  estate ; 

alienation  thereof  may  be  absolute  notwithstanding  any  restriction, 

(I.  64  II.  708.)  I.  56.  IV.  330 
or  partial,  notwithstanding  any  custom,  (I.  65.)    I.  57 
descent  to  heirs  general,  ib. 
subject  to  curtesy,  ib.  (I.  161.)    I.  145 

dower,  (I.  65.  181.)    I.  57.  160 
liability  (as  assets  in  the  hands  of  heir  or  devisee)  to  debts,  (I.  65, 
66.)  I.  57-59 
due  to  the  crown,  (I.  69.)    I.  60 

from  the  time  of  contracting  them,  (I.  69,  70.)    I.  61,  62 
into  whose  hands  soever  it  passes,  (I.  71.)    I.  62 
unless  discharged,  and  how,  ib.     See  King. 
previously  to  stat.  3  &  4  Will.  IV.  c.  104,  not  so  liable  to  simple 
contract  debts,  (I.  66.)    I.  59 
except  on  bankruptcy  of  owner,   (13  Eliz.  c.  7,)  and  on  his 
death,  being  a  trader,   (47  Geo.  III.  sess.  2,  c.  74.)  (I.  66.) 
I.  58,  59 
forfeitable  for  treason  and  felony,  (I.  71.)  I.  63 
and  for  disclaimer,  (I.  72.)  I.  64 
what  conditions  are,  and  may  be,  annexed  to  this  estate,  (I.  466.) 

II.  2,  and  see  Condition. 
no  remainder  can  be  limited  after  a  grant  of  the  fee,  (I.  702.  718.) 

II.  202,  203.  217 
nor  can  an  estate  limited  after  a  remainder  in  fee  be  vested,  (I.  722.) 

II.  220 
several  contingent  estates  in  fee  may  be  limited  by  way  of  substi- 
tutes, or  in  the  alternative,  (I.  718.)  II.  217 
may  be  had  in  certain  offices,  (II.  41.)    III.  98 
in  a  rent,  (II.  97.)    III.  289 
are  devisable,  (III.  30.)    VI.  22. 

a  limitation  over  after  a  devise  of  a  fee  simple,  may  be  good  as  an 
executory  devise,  (III.  451.)    VI.  366 
ESTATE  OF  FREEHOLD.    See  Freeholds,  Estate  of. 
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ESTATE  IN  POSSESSION,  OR  EXPECTANCY. 

estates  in  possession, 

are  those  where  the  tenant  is  entitled  to  actual  pernancy  of  the 
profits,  (I.  701.)    II.  202 
estates  in  expectancy, 

are  those  where  the  right  to  pernancy  of  the  profits  is  postponed 
to  some  future  period,  as,  e.  g. 
in  remainder.     See  Remainder. 
in  reversion.     See  Reversion. 
ESTATE   TAIL,  OR   FEE    CONDITIONAL.      See  Estate  in  Fee 
Simple,  Fee  or  Feodum. 
origin  and  nature  of,  (I.  75,  76.  79.)    I.  66,  67.  70 
before  stat.  de  donis  was  a  fee  conditional,  alienable  by  donee  after 

issue,  born,  (I.  75.  77.  92.)    I.  66.  68.  81 
other  incidents  to,  before  that  act,  (I.  92.)    I.  81 
Statute  De  Donis  Gonditionalibus,  (13  Ed.  I.  W.  II.  c.  1.)  (I.  78.)  I.  69 
construction  of,  ib. 
does  not  affect  personalty,  as  e.  g.  certain  annuities  not  charged  on 

land,  (I.  83.)    I.  73 
binds  the  king,  (I.  84.)    I.  74 
to  what  offices  it  extends,  (I.  104.)  I.  102 
to  rents,  (I.  292.)   I.  289 
as  to  warranty,  (II.  738.)  IV.  361 
described,  since  the  statute  de  donis,  (I.  79.)  I.  70 
tail  general  and  special,  (I.  80.)  I.  70 
tail  male  and  female,  ib. 
gifts  in  frank  marriage,  (I.  81.)  I.  71,  72 

are  estates  in  tailspecial,  restrained  from  alienation  by  the  stat.  de 
donis,  (I.  81.)  I.  72 
how  created,  ib.  (II.  361.  659.)  IV.  51,  and  by  what  words,  279 
what  may  be  entailed,  (I.  82.)    I.  72,  73 
not  personalty,  which  is  not  demandable  ut  tenementa  in  a  praecipe 

is  not  within  stat.  de  donis,  (I.  83.)  I.  73 
annuity  is  such  personalty,  when,  ib. 
nor  an  estate  for  life,  (I.  104.)    I.  103 

granted  by  the  crown  as  a  reward  for  services  are  unalienable, 
°  (I.  100.)  I.  92 
incidents  to,  (I.  84.)    I.  74 

subject  to  curtesy,  (I.  85.  162.)    I.  75.  146 

except  as  to  second  husband,  when,  (I.  162.)    I.  146 
subject  to  dower,  (I.  85.  184.)  I.  75.  161 

not  subject  to  merger  by  accession  of  the  estate  in  fee  simple, 
(I.  85.)  I.  75 
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ESTATE  TAIL,  OR  FEE  CONDITIONAL— continued. 
incidents  to  ; 

exception,  before  the  stat.  3  &  4  Will.  IV.   c.  74,  (III.  579.) 
VI.  481,  482 
•     liable  in  hands  of  issue  in  tail  to  crown  debts  of  ancestor  by  record 
or  specialty,  (I.  95.)  I.  85 
exception  for  person  to  whom  given,  what,  (I.  96.)   I.  86 
might  be  discontinued,  (I.  89.)    I.  78.     See  Discontinuance. 
abolished  in  the  United  States,  (I.  90,  n.)    I.  79,  n. 
subject  to  bankrupt  laws,  (I.  97,  98.)  I.  87,  88,  89 
commissioners  proper  parties  to  convey,  (I.  97.)    I.  88 
forfeitable, 

for  treason,  (I.  98.  100.)  I.  90,  91 
entirely,  if  the  reversion  is  in  the  crown,  (I.  99.)    I.  91 
reversion  or  remainder  remains,  if  in  other  persons,  ib. 
nor  forfeitable  for  felony   longer  than  for  life  of  tenant  in  tail, 
(I.  99.)    I.  91 
the  issue  in  tail, 

take  by  way  of  limitation,  (I.  89.)    I.  78 

shall  not  aliene  any  more  than  donee  or  tenant  in  tail,  (I.  88,  89.) 
I.  77,  78 
Tenant  in  tail,  his  interest,  power,  &c. ; 

not  bound  by  ancestor's  contracts,  (I.  93.)    I.  83,  84 

unless  he  confirms  them,  (I.  94.)    I.  84,  85 
not  subject  to  debts  or  incumbrances  of  his  ancestor,  (I.  95.)    I.  85 
except  crown  debts  by  record  or  specialty,  (33  Hen.  VIII.  c.  39, 
s.  75.)    ib. 
grantee  of  estate  tail  on  good  consideration,  not  liable  to  debt  of 
ancestor  contracted  after  gift  made,  (I.  96.)    I.  86,  87 
who  may  be  :  the  king  may  be,  (I.  84.)    I.  74 
takes  by  purchase,  (I.  89.)    I.  78 

may  now  aliene  absolutely  by  deed,  (I.  93,  100.)    I.  83.  93 
but  consent  of  protector  necessary,  (I.  97.)    I.  88 
when  such  consent  cannot  be  obtained,  ib. 
inrolment  necessary,  (I.  100.)    I.  96 
holds  of  donor  or  reversioner,  notwithstanding  stat.  quia  emptores, 

(I.  81.)    I.  72 
having  remainder  in  fee,  holds  of  the  chief  lord,  (I.  82.)    I.  72 
has  a  right  to  the  title  deeds,  (I.  86.)    I.  75 
is  not  bound  to  pay  off  incumbrances,  ib.  (I.  86.)  I.  76 
consequences  if  he  does,  (I.  86.)    I.  75 

is  in  some    cases   bound  to   pay   the   interest   on  incumbrances, 
(I.  87.)    I.  76 
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ESTATE  TAIL,  OR  FEE  CONDITIONAL— continued. 
Tenant  in  tail,  his  interest,  power,  &c. 

paying  off  incumbrances,  intention  to  discharge  the  estate  will  be 

presumed,  (I.  407.  III.  596.)  I.  420.  VI.  498 
aliter  of  a  tenant  in  tail  in  remainder,  (I.  408.)  I.  420 
may  commit  waste,  e.  g.  fell  timber,  pull  down  houses,  open  mines, 

&c.  (I.  84.)  I.  74 
his  alienation  when  good  for  his  own  life  only,  (I.  88.  97.  II.  596.) 

I.  77-80.  87.  IV.  246 
grantee  of,  and  his  grantee,  are  dispunishable  for  waste,  (I.  84.) 

I.  74 

bond  to  restrain  from  committing  waste  is  void,  (I.  85.  472.)  I.  75. 

II.  6 

cannot  bind  his  issue  by  any  contract,  (I.  94.)  I.  84 
but  may  lease,  in  Maryland,  (I.  97,  n.)  I.  87,  n. 
alienation  by, 

of  the  whole  estate  tail  is  voidable  on  death  of  tenant  in  tail, 

when,  (I.  89-93.)  I.  78-82 
sometimes  a  discontinuance,  (I.  89.)  I.  78.    See  Discontinuance. 
tolls  entry  of  issue  in  tail,  and  drives  him  to  his  action,  (I.  89.) 

1.78 
but  grant  of  a  rent  out  of  the  estate  tail  is  absolutely  void  on  the 

death,  ib. 
may  be  sometimes  avoided  by  entry  or  action  of  the  issue,  (I.  90, 

91.)  I.  79,  80 
cannot  be  made  by  jointress  tenant  in  tail,  (I.  233.)  I.  200 
alienee  of, 

has  a  base  fee,  (I.  91,  92.)  I.  80,  81 

a  good  title  will  be  decreed  to  be  made  to,  when,  (I.  91.)  I.  80 
has  a  descendible  estate,  (I.  92.)  I.  81 
could  not,  previously  to  stat.  3  &  4  Will.  IV.  c.  74,  create   an 
estate  to  commence  after  his  death,  as  e.  g.  to  himself  for  life, 
remainder  to  his  son  in  tail,  and  why,   (I.   91-93.)   I.  80. 
82,  83 
exception,  (I.  93.)  I.  83 
may  make  leases  for  three  lives,  or  21  years,  (I.  97.  II.  384.) 
I.  87.  IV.  61 
who  are  barred  by  such  leases,  ib. 
what  use  resulted  to  him  on  suffering  a  recovery,  (I.  347,  348.) 
I.  378,  379 
Qu.  if  he  can  be  seised  to  a  use,  (I.  319.)  I.  350-352 
Modes  of  barring  estates  tail,  (L  99-101.)  I.  91-97 
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ESTATE  TAIL— continued. 

warranty  as  well  lineal  as  collateral,  previously  to  stat.  3  &  4 
Will.  IV.   c.  74,    fl.  100.   II.  736,   737.)     I.  92.    IV;   358, 
359 
conveyance  according  to  that  statute,  (I.  100.)  I.  93-96 
previously  to  that  statute  fine,  (I.  100.  II.  240.)  I.  92.  III.  433 
bargain  and  sale  under  the  bankrupt  acts,  (I.  97.)  I.  89 
private  act,  (II.  882.)  V.  8 
the  power  of  barring  an  entail  cannot  be  restrained  by  any  proviso, 

(I.  472.  H.  709.)  II.  6.  IV.  331 
Q.  whether  a  bond  from  a  donee  in  tail  not  to  suffer  a  recovery,  is 

good,  (I.  472.)  II.  6 
how  the  entail  of  money  to  be  laid  out  in  lands  may  be  barred, 

(I.  100.)  I.  97 
how  the  entail  of  a  trust  may  be  barred,  (I.  391.)  I.  407 
a  cestui  que  trust  in  tail  might  call  on  the  trustee  for  a  conveyance, 

and  then  suffer  a  recovery,  (I.  443.)  I.  449 
the  forms  required  by  law  for  barring  entails  cannot  be  dispensed 

with  by  equity,  (I.  94.)  I.  84 
limited  as  a  jointure,  cannot  be  barred  by  jointress,   (I.  233.) 

I.  200 
granted  by  the  crown  as  a  reward  for  services,  cannot  be.  barred, 
(I.  100.  II.  727.)  I.  92.  IV.  350,  351 
no  use  results  on  the  giant  of  an  estate  tail,  (I.  346.)  I.  376 
conditions  which  may  be  annexed  to  this  estate.     See  Conditions. 
may  be  extended  by  elegit,  during  the  life  of  the  tenant  in  tail,  (I.  527, 

528.)  II.  51,  52  • 

bound  by  a  decree  of  foreclosure,  (I.  697.)  I.  198 
a  donee  in  tail  is  not  within  the  statute  32  Hen.  VIII.  c.  34,  (I.  509.) 

II.  35 
by  what  words  created  in  a  deed,  (II.  659.)  IV.  279.     Deed. 
by  what  words  created  in  a  devise,  (III.  294.)  VI.  231.    See  Devise. 
What  may  be  entailed, 

tenements  of  all  sorts,  (I.  82.)   I.  72,  73 

money  directed  to  be  laid  out  in  land,  (I.  83.)  I.  73 

trusts,  (I.  391,  392.)  I.  407 

an  equity  of  redemption,  (I.  599.)  II.  94 

certain  offices,  (I.  83.)  I.  73 

rents,  (EL  97.)  III.  289 

personal  inheritances  cannot  be  entailed,  (I.  83,  84.)  I.  73,  74 

nor  estates  for  life,  (I.  104.)  I.  103 

nor  estates  for  years,  (I.  267.)  I.  235 
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ESTATE  FOE  LIFE,  (I.  47.  102.)  I.  47.  101 
description  of,  (I.  47.  103.)  I.  48.  101,  102 
how  created ; 

by  deed  or  legal  assurance,  (I.  103.)  I.  102 
by  what  words,  (II.  668.)  IV.  287,  288 

by  lands  let,  or  a  rent  granted  generally,  or  by  release  of  an  estate^ 
held  pour  autre  vie,  (II.  595.)  IV.  245 
cestui  que  vie  going  abroad,  when  considered  dead,  in  favor  of  the 

reversioner  or  remainder-man,  (I.  104.)  I.  102 
may  determine  before  the  death  of  the  grantee,  as  e.  g.  on  future 

contingencies,  (I.  103,  104.)  I.  102,  103 
held  of  grantor  by  fealty,  not  being  within  stat.  quia  emptores,  (1. 104.) 

I.  103. 
cannot  be  entailed  under  stat.  de  donis,  ib. 
pour  autre  vie  may  be  devised,  (I.  106.)  I.  104 
merges  in  the  inheritance,  ib. 
pour  autre  vie  merges  in  estate  for  man's  own  life  in  reversion,  (1. 103. 

107.  II.  595.  III.  571.)  I.  102.  104.  IV.  245.  VI.  473,  474 
no  merger  where  an  estate  is  granted,  by  the  same  instrument,  for 

the  donee's  own  life,  and  the  lives  of  two  others,  (I.  103.)  I.  102 
What  acts  amount  to  a  forfeiture  of, 
granting  a  greater  estate  than  he  has, 

by  deed,  except  by  certain  modern  conveyances,  (I.  113.)  I.  108, 

109 
by  matter  of  record,  as 

fine  (except  sur  concessit)  or  recovery,  except  the  remainder- 
man, &c.  be  a  party,  (I.  114.)  I.  109 
disclaimer  on  record,  (I.  114.)  I.  109 
implied  disclaimer,  (I.  114.)  I.  110 
attainder  of  treason  or  felony,  (I.  115.)  I.  110 
practice  as  to  estates  for  life  in  copyholds  in  the  west,  (I.  379.)  I.  398 
may  be  made  to  an  unborn  person,  (II.  725.)  IV.  350.     See  Per- 
petuities. 
not  subject  to  curtesy,  (I.  165.)  I.  148 
not  to  dower,  (I.  188.)  I.  163 

no  use  results  on  the  grant  of  an  estate  for  life,  where,  (I.  346.)  I.  377 
conditions,  which  may  be  annexed  to  an  estate  for  life  or  years.    See 

Conditions. 
implied  condition  annexed  to  this  estate,  (I.  466.)  II.  2 
May  be  had, 

in  a  use,  (I.  321.)  I.  353 
in  a  trust,  (I.  392.)  I.  407 
vol.  in.  75 
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ESTATE  FOE  LIFE— continued. 
May  be  had  y 

in  certain  offices,  (II.  41.)  HI.  99 

in  a  rent,  (II.  97.)  III.  289 

in  joint  tenancy,  (I.  831.)  II.  364 
may  be  limited  to  an  unborn  person,  (II.  725.)  IV.  350,  but  not  to 

his  issue,  ib.     See  Perpetuities. 
by  what  words  created  in  a  deed,  (II.  668.)  IV.  287 
by  what  words  created  in  a  devise.     See  Devise. 
Tenant  for  life,  interest  and  power  of ; 

has  the  usufruct  property,  the  proprietas,  or  absolute  inheritance 
being  in  another,  (I.  102,  103.)  I.  101,  102 

pour  autre  vie,  what,  (I.  103.)  I.  102 
holds  of  grantor  by  fealty,  (I.  104.)  I.  103 
entitled  to  estovers,  (I.  107.)  I.  104,  105 

to  timber  for  repairs  of  houses  or  fences,  (I.  107.)  I.  105 

all  the  annual  profits,  and  therefore  to  emblements,  ib.  (I.  109.) 
1.106 

unless  the  estate  is  determined  by  his  own  act,  (I.  109.)  I.  106, 
(and  see  2  B.  and  A.  Eep.  471) 
waste  by,  (I.  108,  n.)  I.  105,  n. 
may  pray  in  aid,  ib. 
not  bound  to  pay  off  incumbrances  charged  on  the  inheritance,  (1. 110.) 

I.  1Q6  , 

when  he  becomes  a  creditor,  if  he  does,  ib. 
must  keep  down  the  interest,  ib.  (I.  110.  659.)  I.  107.  II.  154 
making  lasting  improvements  his  representatives  are  entitled  to  amount 

of  expenditure  with  interest,  (I.  654.)  II.  149 ;  when  he  may  keep 

the  title  deeds,  (I.  111.)  I.  107,  and  n. 
the  court  of  chancery  will  neither  take  from,  nor  deliver  him  title 

deeds,  ib. 
when  a  trustee  by  construction   may  convey  the  fee,  (I.  112,  n.) 

I.  108 
may  grant  the  whole  or  a  part  of  his  interest,  unless  particularly 

restrained,  ib.  (I.  473.  II.  710,  n.)  II.  7.  IV.  332,  n.  (a)     See 

Powers. 
cannot  grant  a  greater  interest  than  he  has,  (I.  113.)  I.  108 
ecclesiastic  is  quasi,  (I.  119.)  I.  114 

cannot  fell  timber  except  for  repairs  or  botes,  (I.  142.)  I.  130, 131 

nor  dig  mines  or  stones,  except  for  repairs  and  improvements, 
(I.  142.)  I.  131,  132 

timber  cut  on  glebe  of,  how  applied,  (I.  144.)  I.  132 
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Tenant  for  life,  interest  and  power  of ; 
.  heir  has  no  immediate  right  of  entry  where  lands  let  for  life,  (I.  51.) 

I.  50 
cannot  commit  waste,  (I.  120.  466.)  I.  115.  II.  2,  as 

cutting  down  or  topping  timber,  (I.  121-123.)  I.  116,  117 

pulling  down  houses,  (I.  124.)  I.  117 

opening  new  pits  or  mines,  (I.  124.)  I.  118 

changing  course  of  husbandry,  ib.  (I.  125.  131.)  I.  122 

destroying  heir  looms,  as  deer,  fish,  game,  or  doves,  (I.  126.) 
I.  119.     See  Waste. 
has  no  interest  in  the  trees  if  they  are  excepted  in  the  lease,  (1. 121. 

138.)  I.  116.  127 
has  particular  interest  in  them  when  included  in  the  lease,  and  what, 

(I.  121.)  I.  116 
when  may  maintain  trespass  against  lessor  for  cutting  timber,  ib. 
may  cut  down  underwood  and  coppices,  according  to  custom  of  the 

country,  (I.  123.)  I.  117 
what  is  only  permissive  waste  by,  as  to  houses,  (I.  126.)  I.  119 
may  work  mines  that  are  open,  and  open  new  shafts  to  them, 

(I.  124.)  I.  118 
when  bound  to  repair,  to  prevent  further  waste,  in  consequence  of 

an  act  of  God,  (I.  126.  263,  n.)  I.  119.  233,  n. 
action  lies  against  for  waste,  ib.  (I.  127.)  I.  120.     See  Waste. 
may  fell  timber  to  repair  buildings,  and  for  botes,  (1. 126. 137,  138.) 

I.  119.  126,  127 
will  be  restrained  from  felling  timber,  though  he  has  the  first  exist- 
ing estate  of  inheritance,  subject  to  intermediate  contingent  re- 
mainders, (I.  135.)  I.  124,  125 
liable  to  rebuild  house  burnt  down  by  accident,  under  covenant  to 

keep  in  repair,  unless  exception  introduced,  (1. 145, 146.)  I.  132, 

133 
without  impeachment  of  waste,  (I.  138.)  I.  127 

had  not  originally  the  property  of  the  thing  wasted,  (I.  139.) 
I.  128 

but  now  may  cut  down  and  convert  timber,  ib. 

powers  of  the  tenant,  under  the  words,  "except  voluntary  waste," 
ib. 

trees  blown  down,  or  timber  of  building  blown  down,  belong  to 
him,  ib. 

not  entitled  to  the  timber  until  actually  felled,  ib. 

lessee  of,  may  commit  waste,  ib. 
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Tenant  for  life,  interest  and  power  of ; 

is  obliged  to  keep  tenants'  houses  in  repair,  (I.  139.)  I.  128 
'  will  be  restrained  in  equity  from  malicious  or  equitable  waste,  ib. 
(I.  140.)  I.  129 
cannot  cut  saplings,  or  timber  serving  for  shelter  or  ornament, 

(I.  141.)  I.  129,  130 
cannot  commit  double  waste,  (I.  141.)  I.  129,  130 
privileges  under,  are  annexed  to,  and  determine  with,  the  privity 
of  estate,  (I.  142.)  I.  130 
having  partial  powers  of  committing  waste,  ib. 
cannot  destroy  the  custoih  of  granting  copyholds,  (I.  292.)  I.  264 
being  lord  of  a  manor,  may  grant  copyholds  in  reversion,  (I.  292.) 

I.  269,  270 
making  lasting   improvements  entitled  to  principal  and  interest, 

(I.  654.)  II.  149 
how  he  must  prescribe  in  a  que  estate,  (II.  223.)  III.  422 
his  warranty  was  void,  (II.  738.)  IV.  365 

may  make  leases  for  his  own  life,  or  a  less  term,  (II.  390.)  IV.  67 
ESTATE  POUR  AUTRE  VIE, 
what,  (I.  47.  103.)  I.  47.  102 

how  regarded  in  the  United  States,  (I.  116,  n.)  I.  Ill,  n. 
merges  in  an  estate  for  life,  when,  and  when  not,  (I.  103.  III.  571.) 

I.  102.  104.  VI.  473,  474 
not  now  subject  to  general  occupancy,  (I.  115.)  I.  110 
may  be  devised,  (I.  116.  III.  30,  31.)  I.  111.  VI.  22,  23 
to  be  applied  on  intestacy,  as  personalty,  (I.  116,  n.)  I.  Ill,  ib.  n. 
,      if  the  tenant  continues  in  possession  after  the  death  of  the  cestui  que 

vie,  he  is  tenant  at  sufferance,  (I.  289.)  I.  249 
ESTATE  TAIL  AFTER  POSSIBILITY  OF  ISSUE  EXTINCT, 
how  this  estate  arises,  (I.  147.)  I.  134 
there  must  be  a  moral  impossibility  of  either  of  the  donees  having 

issue,  (I.  148.)  I.  135 
the  impossibility  must  proceed  from  the  act  of  God,  ib. 
may  be  of  an  estate  in  remainder,  as  well  as  of  an  estate  in  posses- 
sion, ib. 
in  what  similar  to  an  estate  tail,  (I.  148.)  I.  135,  136 
in  what  similar  to  an  estate  for  life,  which  it  in  fact  is,  (1. 149.)  1. 136 
the  privileges  of  this  estate  are  annexed  to  the  person  of  the  tenant, 

and  cannot  be  transferred,  (I.  151.)  I.  137,  138 
will  merge  in  an  estate  in  fee  simple  or  tail,  (I.  150.  III.  572.)  1. 136. 
VI.  475 
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and  in  an  estate  for  life,  (I.  150.  HI.  572.)  I.  136.  VI.  475 

may  be  exchanged  for  an  estate  for  life,  for  as  to  duration  they  are 
equal,  ib. 

condition  annexed  to  it  by  law,  (I.  466.)  II.  2 

Tenant  in  tail  after  possibility  ; 

who  may  be,  (I.  147,  148.)  I.  134,  135 

is  dispunishable  for  waste,  and  may  cut  timber,  (I.  148.)  I.  136 

may  be  restrained  from  malicious  waste,  (I.  150.)  I.  137 

statute  3   &   4  "Will.  IV.  c.  74,  does  not  extend  to,   (I.   151,  n.) 

I.  138 
is  but  a  tenant  for  life,  (I.  149.  407.)  I.  136.  420 
paying  off  incumbrances  is  considered  a  creditor,  (I.  407.)  I.  420 
ESTATE  BY  CURTESY.     See   Curtesy. 
ESTATE  IN  DOWER.    See  Dower. 
ESTATE  FOR  YEARS, 

origin  of,  (I.  249,  250.)  I.  222,  223 

described  by  Littleton,  (I.  250.)  I.  223 

of  whatever  length,  and  though  originally  held  by  freemen,  is  not  a 
freehold  estate,  ib.  (I.  47.)  I.  47 

American  exceptions  to  this  rule,  (I.  252,  n.)  I.  224,  n. 

but  is  a  chattel  real,  which  vests  in  executors  or  administrators, 
though  otherwise  limited  by  the  party,  (I.  256.  II.  588.  III.  44.) 
I.  227.  IV.  242.  VI.  34.     Exception  for  the  king,  (I.  256.)  I.  228 

vests  in  executors  ad  infinitum,  till  course  of  representation  is  inter- 
rupted by  one  administration,  ib. 

a  term  for  half  or  a  quarter  of  a  year,  is,  (I.  250.)  I.  223 

a  term  for  a  small  number  of  years  is  as  high  an  interest  as  for  many 
more  years,  (I.  849.)  II.  380 

frequently  called  a  term  ;  which  signifies  not  only  the  period  of  con- 
tinuance, but  the  estate  and  interest  which  passes,  (I.  251.  II.  381.) 
I.  223.  IV.  59 

must  have  a  certain  commencement  and  termination,  (I.  251.)  I.  223 

fealty  to  lessor  is  incident  to,  ib. 

could  not  be  defeated  by  collusive  recovery  in  real  action,  (I.  251.) 
I.  224 

introduction  of  long  terms  for  years,  ib.  (I.  252.)  I.  224 
ancient  and  modern  purposes  of,  ib. 

is  consistent  with  a  grant  of  the  reversion,  (I.  253.)  I.  225 

when  created  by  conveyance  at  common  law,  does  not  vest,  till  entry 
of  lessee,  or  his  executors  or  administrators,  ib. 
75* 


894  Index. 

ESTATE  FOR  YEARS— continued. 

otherwise   when  term  created  by  conveyance  under  the  statute  of 

uses,  ib.  (II.  454.)  IV.  114 
entrybefore  lease  begins  is  a  disseisin,  (I.  253,  254.)  I.  225,  226 
inter  esse  termini,  or  lessee's  interest  before  actual  entry,  (I.  253.) 
1.224 

may  be  assigned  before  entry,  (I.  254.)  I.  226 

will  not  merge  nor  prevent  merger,  (III.  567.)  VI.  470 
may  be  made  to  commence  vafuturo,  for  the  freehold  being  still  in 

lessor,  is  not  in  abeyance,  (I.  254.)  I.  226 
may  determine  by  proviso  ;  as  e.  g.  when  the  trusts  of  the  term  are 

satisfied,  (I.  255.)  I.  227 
granted  in  joint-tenancy,  goes  to  survivor,  (I.  836.)  II.  369 — so  does 

the  trust  of  such  a  term,  (I.  836.)  II.  370 
conditions  may  be  annexed  to,  without  techinal  words,  when,  (II.  731.) 
IV.  354 

disposition  of  by  one  executor,  is  good,  (I.  257.)  I.  228 

aliter,  by  one  administrator,  ib. 

assignable  by  that  one  of  two  or  more  executors  who  proves  the 
will,  ib. 

assignable  before  probate,  if  it  is  afterwards  obtained  in  the  local 
ecclesiastical  court,  ib. 

assent  of  executor  to  bequest  of,  when  necessary,  and  when  pre- 
sumed, ib. 

purchaser  of  term  from  executor,  is  not  liable  for  application  of 
purchase-money,  ib. 

administration  of,  being  the  wife's  property,  (I.  257.)  I.  228,  229 

special  administration  of,  commonly  granted,  (I.  257.)  I.  228 
husband's  right  to  aliene,  being  his  wife's  property,  (I.  258.)  I.  229 
alien  takes  no  right  to,  belonging  to  his  wife,  ib. 
a  freehold  cannot  be  derived  from  it,  ib.,  but  a  rent,  as  h  chattel  in- 
terest, may,  ib. 
subject    to  crown,  judgment,  and    simple  contract  debts,    (I.  266. 

II.  811,  812.)  I.  234.  IV.  421  * 

but  bonaf.de  sale  of,  is  good  against  all  creditors,  even   the  crown, 

(I.  267.)  I.  234 
may  be  limited  for  life,  with  remainder  over,  to  any  number  of  then 

existing  persons,  for  their  lives,  (I.  267.)  I.  235 
but  not  entailed,  ib.  (II.  712.)  IV.  334 
limited  to  a  person,  and  the  heirs  of  his  body,  will  not  cease  though 

there  is  a  failure  of  issue,  (I.  267.)  I.  235 
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merges.     See  Merger. 

by  union  of  the  term  and  the  freehold  in  the  termor,  when,  (I.  269.) 

I.  236,  et  seq. 
by  union  with  a  term  in  reversion,  (I.  273.)  I.  240 
by  lessees'  surrender  to   the   remainder-man,  or  reversioner,  after 

entry,  (I.  270.)  I.  237,  238 
by  surrender  of  assignee  of  lessee,  before  assignee's  entry,  (I.  270.) 

I.  238 
equity  relieves  against,  (I.  273.)  I.  240 
does  not  merge, 

when  the  term  and  the  fee  meet  in  the  same  person  in  different 

rights  by  operation  of  law,  (I.  272.)  I.  239 
so  where  they  meet  in  different  rights  in  the  same  person  who  has 
not  the  power  of  alienation  over  both  estates,  ib.  (III.  578.) 
VI.  480 
where  the   term  is  vested  in  feoffees  to  uses,  (I.  273.  326-330.) 
I.  240.  358-361 
may  be  assigned,  or  a  less  estate  created  by  tenant,  (I.  267.)  I.  234,  235 
how  forfeited  by  tenant's  attempting  to  create  a  greater  interest  than 

he  lawfully  can,  (I.  274.)  241,  ib.  n. 
no  use  results  on  a  grant  of  it,  (I.  346.)  I.  376 
conditions  annexed  to  estates  for  life  or  years.     See  Conditions. 
implied  condition  annexed  to  this  estate,  (I.  466.)  II.  2 
may  be  extended  by  elegit,  (I.  528.)  II.  52 
how  affected  by  a  judgment,  ib.  (I.  529.)  II.  53 
May  be  had, 

in  certain  offices,  (II.  41)  III.  99 
in  a  rent,  (H.  97.)  III.  289 
reversions  expectant  on  estates  for  years.     See  Reversion. 
is  devisable,  (III.  31.)  VI.  23.     See  Chattel  Real. 
will  pass  by  a  will  executed  previous  to  the  acquisition  of  an  estate, 

(III.  44.)  VI.  34 
Tenant  for  years,  interest  and  power  of;     ( 
has  no  seisin,  (I.  252.)  I.  224 
his  estate  does  not  vest  till  entry,  (I.  253.)  I.  225 
entering  before  his  estate  commences  is  a  disseisor,  ib. 
this  possession  is  that  of.the  heir,  (I.  51.  156.  II.  165.)  I.  50. 141. 

III.  344 
lessee  for   half  a  year  or  any  less  time,  considered  as  tenant  for 

years,  (I.  250.)  I.  223 
cannot  grant  away  his  interest,  after  having  entered  and  been  dis- 
possessed, (I.  255.)  I.  227 
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Tenant  for  years,  interest  and  power  of; 

entitled  to  same  estovers  as  tenant  for  life,  (I.  259.)  I.  230 

and  io  emblements,  (I.  265,  n.)  I.  234,  n. 

to  away-going  crops,  when,   ib. 

cannot  fell  timber,  or  commit  other  waste,  and  see  8  East,  590,  ib. 

(I.  466.)  II.  2 
punishable  for  permissive  waste,  (I.  126.  259.)  1. 119.  230 
is  within  statutes  Marlb.  and  Glouc.  against  waste,  (I.  128.  260.) 

I.  120.  231 
action  for  waste  when  lies  against  him,  and  his  executors,  (I.  130. 

261.)  I.  121.  232 
without  impeachment  of  waste, 

will  be  restrained  in  equity,  in  same  manner  as  tenant  for  life, 

(I.  261.)  I.  232 
cannot  dig  and  carry  away  the  soil  for  bricks,  (I.  262.)  I.  233 
nor  fell  timber  just  before   lease  expires,  ib. 
how  far  exempted  from  actions  for  accidental  fire,  (I.  146.)  I.  133 
entitled    to  emblements  when   the  estate   is    determinable  on  an 

uncertain  event,  (I.  265.)  I.  233,  234 
may  aliene  the  whole  or  a  part  of  his  interest,  (I.  267.)  I.  234,  235 
may  create  a  remainder,  (I.  267.)  I.  235 
holding  over  his  term,  becomes  tenant  at  sufferance,   (I.    289.) 

I.  249 
no  notice  to  quit  necessary,  to  determine  tenancy  of  lessee  for  a 

certain  time,  (I.  290.)  I.  251 
is  a  purchaser  by  his  contract  and  his  covenants,  (I.  384.  II.  831.) 

I.  403.  IV.  433 
may  be  restrained  from  alienation,   (I.  473.  II.  710.)    II.   7.  IV. 

332,  n.  (a.) 
how  he  should  prescribe  in  a  que  estate,  (II.  223.)  III.  422 
his  warranty  was  void,  (II.  738.)  IV.  365 
what  leases  he  may  make,  (II.  390.)  IV.  67 
may  assign    his   interest  without   consideration,   (II.  416,    417.) 

IV.  88,  89 
mortgagor  in  possession  is,  in  what  case,  (I.  571.)  II.  80 
terms  attendant.     See  Trusts. 
declarations  of  trust  of  terms.     See  Declarations. 
ESTATE  FROM  YEAR  TO  YEAR, 

how  this  estate  arises,  (I.  281-285.)  I.  245-247 
its  duration,  (I.  281,  n.)  I.  245,  n. 

binds  the  persons  to  whom,  after  its  commencement,  the  reversion  is 
granted,  (I.  286.)  I.  247 


Index.  897 

ESTATE  FROM  YEAR  TO  YEAR— continued. 

goes  to  the  executors  and  administrators  of  the  tenant,  (I.  286.)  I.  247 

privity  between  the  tenant  and  the  lessor,  (I.  282.)  I.  246 

he  may  therefore  take  a  release  of  the  inheritance,  (I.  287.)  I.  248 

the  tenant  entitled  to  six  months'  notice  to  quit,  ib. 

and  the  landlord  is  entitled  to  the  same  notice,  ib. 

American  law  as  to  notice,  (I.  281,  n.)  I.  246,  n. 

for  right  to  recover  land  or  rent  against  tenant  from  year  to  year, 

see  stat.  3  and  4  Will.  IV.  c.  27,  s.  8. 
TATE  AT  WILL, 

description  of,  (I.  276-280.)  I.  242.  245,  n. 
cannot  be  made  to  a  man  and  his  heirs,  at  will  of  lessor,  (I.  277.) 

1.242 
may  arise  by  implication,  as   by  entry  under  void  lease,  or  holding 

over  after  term  expired,  (I.  277.)  I.  243 
must  be  at  the  will  of  both  parties,  ib.  (I.  278.)  I.  244 
cannot  be  granted  over,  (I.  278.)  I.  244 
by  what  words  created  in  a  deed,  (II.  669.)  IV.  288 
is  not  surrenderable,  (II.  415.)  IV.  87 
how  determinable,  (I.  278,  279.)  I.  244,  245,  ib.  n. 
may  be  had  in  certain  offices,  (II.  43.)  III.  100. 
in  what  similar  to  the  estate  of  a  mortgagor  in  possession,  (I.  570.) 

n.  80 

demise  for  uncertain  time  is  seldom  construed  to  be,   (I.  281.)  I.  246 
Tenant  at  will,  interest  and  power  of ; 

his  grantee  is  a  disseisor,  (I.  279.)  I.  244.      Qu.  ib. 

or  a  trespasser,  (I.  279,  n.)  I.  244,  n. 

sometimes  entitled  to  emblements,  ib. 

cannot  commit  waste,  ib. 

not  punishable  for  permissive  waste,  like  tenants  for  years,  (I.  280.) 

I.  244. 
no  action  lay  against,  within  the  statute  of  Gloucester;  ib. 
may  have  trespass,  (I.  279,  n.)  I.  244,  n. 
waste  by,  determines  the  estate,  (I.  280.)  I.  245 
'  six  months'  notice  to  quit  must  be  given  to  him,  or  his  personal 
representatives,  (I.  281.  287.)  I.  245.  248 
American  law  as  to  notice,  (I.  281,  n.)  I.  246,  n. 
how  he  must  prescribe  in  a  que  estate,  (II.  223.)  III.  422 
may  take  a  release,  (I.  277,  n.  II.  407.)  I.  243,  n.  IV.  80 
mortgagor  in  possession  is,  when,  (I.  570.)  II.  80 
for  right  to  recover  land  or  rent  against  tenant  at  will,  see  stat.  3 
&  4  Will.  IV.  c.  27,  s.  7 
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description  of,  (I.  288,  n.)  I.  249.  ib.  n. 

distinction  between  the  tenant  and  an  abator,  (I.  289.)  I.  249 

there  cannot  be  a  tenant  at  sufferance  against  the  king,  ib. 

no  privity  between  the  tenant  and  the  owner,  ib. 

so  that  his  estate  cannot  be  enlarged  by  release,  (I.  290.)  I.  249, 

250 
tenant  only  holds  by  laches  of  owner,  (I.  290.)  I.  249 
a  person  holding  after  notice  from  lessor  must   pay  double  value, 

(4  G.  II.  c.  28,)  (I.  290.)  I.  250 
landlord,  his  agent,  or  receiver,  appointed   by  chancery,  may  give 

notice,  ib. 
may  be  given  before  termination  of  lease,  ib. 
acceptance  of  single  rent  no  bar  to  recovery,  (I.  290,  n.)  I.  251 
where  a  person  holds  over,  after  giving  notice  to  quit,  he  must  pay 

double  rent,  ib. 
and  a  parol  notice  is  sufficient,  (I.  290,  n.)  I.  251 
the  tenant  cannot  take  a  release  for  want  of  privity,  (II.  407.)  IV.  80 
ESTATE  UPON  CONDITION.     See  Conditions. 
ESTATE  BY  STATUTE  MERCHANT,  STAPLE,  AND  ELEGIT* 

(I.  513.)  II.  38 
in  what  manner  estates  are  held  as  security  for  money,  ib. 
chattels  and  annual  profits  of  lands,  but  not  lands,  were  at  common 
law  liable  to  payment  of  debts,  (I.  514.  516.)  II.  39.  42 

except  where  the  debt  was  to  the  king,  or  owing  by  the  heir  on 
bond  of  his  ancestor,  (I.  514.)  II.  39 
by  stat.  Acton  Burnell,  de  mercatoribus ,  11  Ed.  I.  and  13  Ed.  I.  st. 

3,  c.  1,  lands  were  made  liable  for  payment  of  debts,   (I.  514.) 

II.  39 
of  a  statute  merchant,  (I.  515.)  II.  40 
of  a  statute  staple,  (I.  516.)  II.  40,  41 

of  a  recognizance  in  nature  of  a  statute  staple,  (I.  516.  II.  429.) 
II.  41.  IV.  95 

form  of  a  recognizance,  (I.  516.)  II.  41,  42 
enrolment  of  statutes  and  recognizances  how  to  be  made,  (I,  517.) 

II.  42 
of  a  judgment  and  elegit  under  13  Ed.  I.  West.  2,  c.  18,  (I.  517. 

523.)  II.  42.  48.     See  Judgment,  Elegit. 
what  may  be  extended  on  a  statute  or  recognizance,  (I.  522.  527.  II. 

429.)  II.  47.  51.  IV.  95 
execution  on  a  statute  or  recognizance,   (I.  522.)  II.  46,  47.     See 

Recognizance. 
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ESTATE  BY  STATUTE  MERCHANT,  &c— continued. 

a  liberate  is  necessary  on  a  statute  staple  or  recognizance,  but  not  on 

a  statute  merchant,  (I.  522.)  IT.  47 
where  the  court  of  chancery  may  award  a  re-extent,  ib.   (I.  523.) 

H.  48 
who  may  extend  lands,  (I.  522.)  II.  47  ;    and  how,  (I.  523.)  II.  48. 

See  Elegit. 
no  execution  against  the  heir  during  minority,  (I.  524.)  II.  49 
priority  of  the  crown  in  executions,  (I.  525.  527.)  II.  49.  51 

the  subject's  execution  by  elegit  had  before  the  king's  suit  com- 
menced is  preferred  to  it,  (I.  525.  527.)  II.  49,  50,  51 
the  court  of  exchequer  may  sell  absolutely  on  extent  by  the  crown, 
(I.  538.)  II.  62 
how  a  judgment  affects  a  term  for  years,  (I.  528,  529.)  II.  52,  53. 
these  estates  are  only  chattels,  (I.  531.)  II.  54,  55 
the  tenant  has  like  remedy  by  assize  for  them  as  for  freeholds,  (I.  531.) 
H.  54,  55 
and  may  be  punished  for  waste,  (I.  531.)  II.  55 
his  other  remedies  on  eviction,  (I.  533.  535.)  II.  56,  59 
must  be  executed  by  entry,  (I.  531.)  II.  55 
cannot  be  assigned  before  entry,  ib. 
duration  of  these  estates,  (I.  536.)  II.  59 

cognizee  may  hold  over  for  payment  of  interest,  &c,  when,  (I.  535- 
538.)  II.  58,  59.  61,  62 
determination  of  these  estates  ; 

of  an  estate  by  statute  or  recognizance  by  scire  facias  ad  reha- 

bendum  terram,  (I.  536.)  II.  60 
of  an  estate  by  elegit; 

sometimes  by  entry,  (I.  537.)  II.  60,  61 
when  by  scire  facias,  ib. 
an  assignment  of  statutes,  &c,  will  protect  purchasers  without  no- 
tice, (I.  538.)  II.  63 
Writ  of  elegit  ; 

originated  from  13  Ed.  I.  West.  2,  c.  18,  (I.  517.)  II.  42 
practice  of  executing  warrants  of  attorney  to  enter  up  judgment 

for  debts  is  derived  from  this  act,  (I.  519.)  II.  43 
lies  on  a  warrant  of  attorney  for  a  debt,  ib. 
proceedings  on,  and  duty  of  sheriff  under,  (I.  523.)  II.  48 
only  half  the  debtor's  land  can  be  extended  by,  or  the  whole  execu- 
tion is  void,  ib. 
where  two  judgments  in  elegit  are  obtained  by  one  person,  he  may 
extend  both  moieties,  ib. 
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ESTATE  BY  STATUTE  MERCHANT,  &c— continued. 
"Writ  of  elegit ; 

but  a  moiety  of  the  remaining  moiety  only  can  be  extended,  if  the 

judgments  are  several,  (I.  523.)  II.  48 
moiety  must  be  set  out  by  metes  and  bounds,  ib. 
but  need   not  be  the   half  of   each    particular    farm   and   tene- 
ment, ib. 
sheriff  only  delivers  legal,  and  not  actual  possession,   (I.   532.) 

11.55 
actual  possession  must  be  recovered  by  ejectment,  ib. 
evidence  in  such  ejectment,  (I.  532.)  II.  55,  56 
cannot  be  recovered,  where  there  is  a  tenant  in  possession  under 

a  lease  prior  to  the  judgment,  ib. 
but  a  moiety  of  the  reversion  and  rent  may  be  extended/  (I.  528. 
532.)  II.  51.  56 
what  may  be  extended  by  elegit ; 
.  an  estate  in  fee  simple  in  possession,  (I.  527.)  II.  51 
an  estate  in  reversion,  expectant  on  leases  for  life  or  years,  and 

a  moiety  of  the  rent,  ib. 
a  rent  charge,  (I.  528.)  II.  52 

lands    purchased    after    obtaining  a  judgment,    (I.   524.)    II. 
48,  49 
though  aliened  by  debtor  before  execution,  ib. 
but  not  if  he  had  aliened  before  the  judgment,  ib. 
trust  estates  for  the  debts  of  cestui  que  trust,  (I.  398.  529.)  I.  412, 

413.  II.  53 
estate  tail  for  the  life  of  the  tenant  in  tail,  (I.  528.)  II.  51 
term    for  years,   (I.   528.)    II.   52;  lands   held  in   ancient  de- 
mesne, ib. 
what  may  not  be  extended  by  elegit ; 

lands  aliened  before  the  judgment,  (I.  524.)  II.  49 
copyholds,  (I.  530.)  II.  54  ;  glebe  lands,  ib. 
equitable  interest  in  term  for  years,  ib. 
equity  of  redemption,  ib. 
interest  on,  beyond  penalty  of  judgment,  (I.  538.)  II.  61,  62 
ESTOPPEL, 

a  contingent  remainder  may  pass  by  estoppel,  (I.  816.)  II.  333 
deed  m_ay  operate  by,  (II.  611.)  IV.  256 

a  fine  might  operate  by  estoppel,  and  as  such  would  pass  executory 
interests,  (III.  520.)  VI.  425 
ESTOVERS, 

what  are,  (I.  107.)  I.  104,  105 
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ESTOVERS— continued. 

a  tenant  for  life  entitled  to  them,  (I.  107.)  I.  104,  105 
also  a  lessee  for  years,  (I.  259.)  I.  230 
common  of  estovers,  (II.  9.)  III.  69 
EVIDENCE.     See  Parol  Evidence. 

of  illegitimacy,  (II.  139,  140.)  III.  319,  320 
of  customary  descents,  (II.  191.)  III.  394 

parol  evidence  admissible  to  rebut  resulting  trusts,   (I.  372,  n.  373.) 
I.  392 
but  not  against  the  legal  operation  of  a  deed  or  implied  trust,  ib. 
EXCEPTION  IN  A  DEED,  (II.  648,  649,  n.)  IV.  271 

difference  between  exception  and  reservation,  ib. 
EXCHANGE.     See  Deed. 
defined,  (II.  400.)  IV.  74 
circumstances  necessary  to,  are 
equality  in  quantity  of  estate,  ib. 
that  the  word  excambium  be  used,  (II.  400,  401.  736.)  IV.  74-76. 

357 
that  it  be  executed  by  entry  or  claim  in  life  of  the  parties,  (II.  400.) 
IV.  74 
but  an  exchange  by  lease  and  release  is  complete  by  stat.  of 

uses  without  entry,  (II.  401.)  IV.  75 
if  both  parties  die  before  entry,  an  exchange  at  common  law  is 
void,  but  if  one  enter  it  is  good,  (II.  149.  401.)  IV.  75.  III. 
329 
that  if  of  things  which  lie  in  grant,  it  be  by  deed,  (II.  400,  401.) 

IV.  74,  75 
that  if  of  lands  lying  in  several  counties  it  be  by  indenture,  (II. 
400.)  IV.  74 
since  29  Car.  II.  c.  3,  s.  4,  every  exchange  must  be  by  deed  in  writ- 
ing and  signed,  (H.  401.)  IV.  75 
is  complete  without  livery  of  seisin,  ib. 
implied  a  warranty,  (II.  402.  736.)  IV.  76.  357 
can  only  be  between  two  distinct  contracting  parties,  (II.  402.  887.) 
IV.  76.  V.  13 
but  there  may  be  more  than  two  persons,  (II.  402.)  IV.  76 
implies  a  condition  of  re-entry,  (II.  736.)  IV.  357 
by  whom  may  be  made,  (II.  402.)  IV.  76 
by  an  infant  is  only  voidable,  ib. 
by   husband  and  wife  may  be  avoided  by  wife  after  husband's 

death,  ib. 
by  ecclesiastic,  (IL  310.  402.)  IV.  14.  76 
vol.  in.  76 
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EXCHANGE— continued. 

by  whom  may  be  made  ; 

by  tenant  in  tail  with  tenant  in  fee  simple,  how  avoidable,  (I.  90. 
II.  401.)  I.  79.  IV.  75 

heir  takes  by  descent  in  case  of,  when,  (II.  149.)  III.  329 

revokes  a  devise,  (III.  126.)  VI.  103 
EXECUTION.     See  Judgment. 

when  a  sale  by  execution  is  a  breach  of  a  condition  restraining  alien- 
ation, (I.  477.)  H.  11 

upon  a  statute  of  recognizance  by  elegit.     See   Estate  by  Statute 
Merchant,  &c. 

priority  of  the  crown  on,  (I.  524.  526.)  II.  49-51 

subject's  elegit  had  before  king's  suit  commenced,  is  preferred  to  it, 
(I.  527.)  II.  51 

whether  an  execution  on  an  estate  in  joint  tenancy  binds  the  survivor, 
(I.  843.)  II.  376 
EXECUTOES  AND  ADMINISTRATORS, 

entitled  to  a  term  for  years,  (I.  256.)  I.  227 

and  to  a  tenancy  from  year  to  year,  (I.  286.)  I.  247 

administrator  an  assignee  within  a  condition  restraining  alienation.of 
lessee,  his  executors,  or  assigns,  (I.  473.)  II.  7 

may  take  advantage  of  the  breach  of  a  condition,  (I.  508.)  II.  34,  35 

entitled  to  money  due  on  mortgage,  (I.  660.)  II.  155 

of  an  executor,  are  liable  to  an  action  for  waste  done  by  their  testa- 
tor, (I.  808.  810.)  H.  321 

when  entitled  to  a  rent,  (II.  86.)  III.  283 

what  leases  they  may  make,  (II.  392.)  IV.  68 

remedy  by  and  against  by  stat.  3  &  4  Will.  IV.  c.  42.  (I.  130,  n.) 
I.  121 

administrator's  claim  accrues  from  death  of  deceased,  3  &  4  Will.  IV. 
c.  27,  s.  6 

when  power  of  sale  in,  whether  heir  necessary  party  to  conveyance, 
(III.  445,  n.)  VI.  361 
EXECUTORY  DEVISE.     See  Devise. 
EXECUTORY  INTERESTS.     See  Contingent  Remainder. 

devisable,  (in.  36.  519.)  VI.  26,  27.  424 

assignable,  and  would  pass  by  fine  or  recovery,  (III.  520.)  VI.  425 

descendible  and  transmissible   to  heirs  and  executors,   (III.  520.) 
VI.  426 
EXPECTANCY,  estates  in,  (I.  701.)  II.  202 
EXTENT, 

process  by  writ  of,  in  exchequer  for  debt  to  the  crown,  (I.  68.)  I.  60 
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EXTENT— continued. 

uses  not  extendible  before  the  statute  of  uses,  (I.  306.)  I.  342 

upon  a  statute  or  recognizance.     See  Estate  by  Statute  Merchant,  fyc. 
EXTENTA  MANERII,  4  Ed.  I.  (I.  35.)  I.  42,  43 
EXTINGUISHMENT, 

of  a   particular  estate   destroys   contingent  remainders,    (I.  777.) 
II.  271  " 

of  common  by  release,  (II.  21.)  III.  81 

of  a  right  of  way,  (II.  34.)  in.  90 

of  a  rent,  (II.  109.)  III.  297 

a  release  may  operate  by-  extinguishment,  (II.  408.)  IV.  81 

of  powers,  (II.  577.)  IV.  234 

of  an  interesse  termini,  (III.  568.)  VI.  471 

F. 

FAIRS  AND  MARKETS, 

right  of  holding  them,  (II.  61.)  IH.  264 
FARM, 

origin  of  the  word,  (II.  72.)  III.  272 
what  passes  \>j  this  word  in  a  deed,  (II.  642.)  IV.  267 
what  in  a  devise,  (III.  247.)  VI.  190 
FEALTY,  ok  OATH  OF  FIDELITY, 
nature  of,  (I.  14.  31.)  I.  11.  24 
incident, 

to  an  estate  for  life,  (I.  104.)  I.  103  , 

to  an  estate  in  dower,  (I.  193.)  I.  165 

to  a  reversion,  (I.  822.)  II.  337 

not  to  estate  at  will,  (I.  278.)  I.  243 
FEE,  or  FEODUM.     See  Freehold  Estate  in  Fee  Simple. 
fee,  i.  e.  inheritance,  (I.  61.)  I.  54,  is  best  divided  into 

fee  simple  or  absolute,  (I.  61.)  I.  54 

fee  conditional,  ib. 

fee  qualified  or  base,  ib.     See  Estate  in  Fee  Simple. 
meaning  of  the  -word  feodum,  (I.  62.)  I.  54 
feodum  novum  and  feodum  antiquum,  distinction  between,  (I.  19.) 

1.15 

feodum  novum  held  as  a.  feodum  antiquum,  its  effects,  (I.  19.  II.  155.) 

I.  15.  HI.  335 

feodum  talliatum,  (I.  20.  76.  79.)  I.  15.  67.  70.     See  Estate  Tail. 
FEE-FARM  RENTS,  (II.  74.  91.  495.)  III.  274.  285.  IV.  153 
not  within  statutes  of  limitation,  (II.  262.  270.)  III.  456.  465 
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FELONY.     See  Attainder. 
FEMALES, 

succeed  equally  to  the  estates  of  their  ancestor,  (II.  153.)  III.  333 
marriage  contracts  by  female  infants,  (II.  311.)  IV.  15 
FEME  COVERT.     See  Married  Women. 
FEME  SOLE, 

the  Queen  one  by  prerogative,  (II.  315.)  IV.  18 
FEODUM.     See  Fee  or  Feodum. 
FEOFFEE  TO  USES.     See  Uses. 
FEOFFMENT.     See  Livery  of  Seisin,  Fines. 

is  a  gift  of  a  free  inheritance  to  a  man  and  his  heirs,  (II.  361.) 

IV.  46 
donor  must  be  in  possession,  (II.  403.)  IV.  77 
is  a  common-law  conveyance,  (II.  345.)  IV.  45 
technical  words  of,  are  unnecessary,  (II.  361.)  IV.  46 
was  good  at  common-law,  without  consideration,  (I.  305.)  I.  341 
by  deed  poll,  (H.  302.)  IV.  8 

signing  and  sealing  deed  of,  is  incomplete  without  formal  delivery  of 
possession  by  feoffor  to  feofee,  (II.  361.)  IV.  46.     See  Livery  of 
Seisin. 
who  may  convey  by  feoffment ; 

a  corporation  sole  or  aggregate,  (II.  366.)  rV  49,  50 
a  tenant  in  common  or  coparcener,  but  not  a  joint  tenant  to  his 
companion,  (II.  367.)  IV.  50 
effect  of  feoffment  with  livery  of  seisin  by  an  idiot  or  lunatic,  (II.  366.) 

IV.  49 
by  an  infant,  ib. 
cannot  be  made  to  commence  infuturo,  (II.  365.)  IV.  48 

unless  in  the  case  of  a  remainder,  (II.  365.)  IV.  49 
can  only  be  made  of  corporeal  hereditaments,  of  which  the  feoffee 

may  have  actual  livery,  (II.  367.)  IV.  50 
operation  of,  ib. 
transfers  the  freehold  by  disseisin   without  regard  to  the  feoffor's 

quantity  of  estate,  ib.  and  see  (II.  370.)  IV.  52 
by  a  tenant  in  tail ; 

created  a  discontinuance,  (I.  90.  II.  368.)  I.  79.  IV.  51 

except  to  create  a  lease  warranted  by  stat.  32  Hen.  VIII.  c.  28, 
s.  1,  so  as  to  bind  the  issue  in  tail,  (II.  384.)  IV.  61 
destroys  contingent  remainders,  when,  (I.  775.)  II.  269 
by  a  tenant  for  life, 

creates  a  forfeiture,  (I.  113.  274.  II.  368.)  I.  109.  241.  IV.  51 
destroys  his  powers,  (II.  579.)  IV.  236 
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FEOFFMENT— continued. 
by  a  tenant  for  life  ; 

of  his  life  estate  destroys  contingent  remainder,  (I.  775.)  II.  269 
by  tenant  for  years,  (II.  367.)  IV.  50 

creates  a  forfeiture,  (I.  274.  466.)  I.  241.  II.  2 
distinguished  from  a  gift  or  grant,  (II.  368.)  IV.  51 
does  not  bar  collateral  powers,  (II.  582.)  IV.  238,  239 
when  it  altered  the  descent,  (II.  158.  162.)  III.  337,  338.  341 
by  an  infant  with  livery  of  seisin,  prevents  an  escheat,  (II.  198.) 
"  III.  400 
without  livery  of  seisin,  held  to  be  a  revocation  of  a  devise,  (III.  116.) 
VI.  94 
FEUDAL  JURISDICTION, 

of  lord  to  determine  disputes  of  his  vassals,  (I.  21,  22.  35.)  I.  17, 
18.  31 
FEUDAL  SYSTEM, 

customary  law  of  Normandy,  introduced  into  England,  (I.  5,  6.) 

I.  3,4 
generally  adopted  here,  circa  20  W.  I.  A.D.  1085.  (I.  24.)  I.  19 
FEUDS, 

origin  and  nature  of,  (I.  3.  7.)  I.  3.  5 

defined,  (I.  11.)  I.  8 

different  kinds  of,  as  proper,  improper,  &c,  (I.  12.)  I.  9 

mode  of  granting  by  investiture,  before  witnesses,  &c,  (I.  12.)  I.  9 

incidents  to,  as  fealty  and  homage,  (I.  13.  15.  30.)  I.  10,  11.  24 

fealty  necessary  to  existence  of,  (I.  15.)  I.  11 

duties  of  lord  and  vassal,  as  counsel  and  aid,  feudal  aids,  (I.  15.) 

I.  11,  12.     See  Aids,  Lord  and  Vassal. 
were  unalienable  without  consent  of  the  lord,  (I.  16.)  I.  12 
might  be  partly  disposed  of  by  subinfeudation,  (I.  16.)  I.  13 
subinfeudation  taken  away, 
in  France,  (I.  17.)  I.  13 

in  England  by  statute  Quia  Mnptores  (I.  29.)  I.  22.     See  Subin- 
feudation. 
estate  of  lord  in,  (I.  17.)  I.  13 
estate  of  the  vassal,  (I.  16.)  I.  12 
consequences  of  vassal's  eviction  from,  ib. 
duration  of,  at  first  precarious,  iB. 
how  became  hereditary,  and  rules  of  descent  of,  (1. 18.  24.  26.)  I.  14. 

19,  20 
descent  of, 

to  collateral  relations  checked,  (I.  19.)  I.  14 
76* 
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FEUDS — continued. 
descent  of ; 

investiture  on,  (I.  20.)  I.  15,  16 
relief  on,  (I.  21.)  I.  16 
escheat  of,  ib. 

forfeiture  of,  ib.  17.     See  Lord  and  Vassal,  Seigniory. 
introduction  of,  into  England,  (I.  24.)  I.  19 
FIDEI  COMMISSUM, 

origin  and  nature  of,  (I.  295.)  I.  332 
gave  rise  to  uses,  (I.  296.)  I.  333 
FINES, 

for  alienation  of  property,  (I.  33.  II.  297.  299.)  I.  27.  IV.  4.  6 
FINE  TO  LOED  ON  ALIENATION  OF  FEUD, 

origin  of,  (I.  16.)  I.  13 
FIEE  ACCIDENTAL.     See  Accidental  Fire. 
FISHERY.     See  Franchises. 
FOLDAGE, 

prescription  for  frank  foldage,  (II.  224.)  III.  423 
FORECLOSURE.  See  Mortgage,  (I.  695.)  II.  197 
FORFEITURE, 

for  treason  and  felony.     See  Attainder.     Escheat. 

whether  any  in  the  United   States,  (I.  71,  n.  115,  n.)  I.  62,  n.  ib. 

110,  n. 
for  the  acts  by  which  different  estates  become  forfeited.     See  those 

titles, 
by  alienation,  when,  (I.  113.  167.  274.)  I.  109,  n.  150,  n.  241,  n. 
by  non-payment  of  taxes,  (I.  167.  274.)  I.  110,  n.  or  rent,  241,  n. 
FORMEDON, 

writs  of,  restrained  by  the  statutes  of  limitation,  (II.  239.)  III.  432 
abolished  by  stat.  3  &  4  Will.  IV.  c.  27.  ib. 
FOSSILS, 

belong  to  the  owner  of  the  soil,  (I.  39.)  I.  45 
FRANCHISES, 

nature  of,  in  general,  (II.  56.)  III.  260 

a  free  fishery,  or  exclusive  right  of  fishing  in  a  public  river,  (II.  57.) 
HI.  261 
ought  to  be  as  old  as  the  time  of  Hen.  II.  (II.  57.)  III.  262 
distinguished  from  a  several  fishery,  ib. 
is  held  by  grant,  or  prescription,  ib. 
in  what  cases  belong  to  the  king,  ib. 
American  law  of  fishery,  ib.  n.  (H.  60.)  III.  263,  n. 
a  hundred,  (II.  61.  63.)  III.  264.  266 
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FRANCHISES— continued. 

of  holding  fairs  or  markets,  (II.  61.  63.)  III.  264.  266 

a  court  of  pie  poudre,  (II.  62.)  III.  265 

clerk  of  market,  ib. 

right  of  taking  tolls,  ib. 
how  franchises  may  be  claimed,  (II.  63,  64.)  III.  266,  267 

some  by  grant  or  record,  ib. 

some  by  immemorial  usage,  ib.  • 

what  franchises  may  be  held  by  prescription,  (II.  64.  223,  224.) 
III.  267.  422,  423 
how  lost ; 

by  reunion  with  the  crown,  (II.  64.)  III.  267 

by  surrender  to  the  crown,  (II.  65.)  III.  267 

by  mis-user,  (II.  654)  III.  268 

by  non-user,  ib. 

repealed  by  scire  facias,  ib. 

American  law  of  franchises,  (II.  67,  n.)  III.  270,  n. 
previously  to  stat.  3  &  4  "Will.  IV.  c.  106,  did  not  descend  to  the 

half  blood,  (II.  169.)  III.  351 
pass  by  bargain  and  sale,  (II.  437.)  IV.  100 

by  covenant  to  stand  seised,  (II.  445.)  IV.  107.    See  (I.  305.)  I.  341 
by  lease  and  release,  (II.  455.)  IV.  115.     See  (I.  305.)  I.  341 
by  king's  grant,  (II.  910.)  V.  46 
when  may  be  devised,  (III.  35.)  VI.  26 
FRANK-MARRIAGE, 

estates  in,  (I.  81.)  I.  71,  72.     See  Estates  Tail. 
FRANK-PLEDGE, 

may  be  demanded  in  a  writ  of  partition  between  joint  tenants,  (I.  855.) 

II.  386 
FRAUD, 

statute  of  frauds.     See  Statutes. 

construction  of  it  in  relation  to  agreements,  (II.  344.)  IV.  32.     See 

Agreement. 
a  trust  results  where  there  is  fraud,  (I.  379.)  I;  397 

priority  of  incumbrances  may  be  lost  by  fraud,  (I.  678.)  II.  169 
also  an  equity  of  redemption,  (I.  598.)  II.  93 
and  a  right  of  foreclosure,  (I.  630.)  II.  122 
equity  will  avoid  a  deed  obtained  by  fraud,  (II.  799.)  IV.  410 
practised  on  a  testator,  renders  a  devise  void,  (III.  161.)  VI.  128 
FRAUDULENT  DEVISES.     See  Devise. 
FRAUDULENT  CONVEYANCES, 

what  conveyances  are  fraudulent  within  the  statutes  13  Eliz.  c.  5,  and 

27  Eliz.  c.  4.  (II.  819.)  IV.  423 
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FRAUDULENT  CONVEYANCE— continued. 

a  fraudulent  conveyance  not  a  revocation  of  a  devise,  (III.  127.) 
VI.  104 
FREDUM, 

what,  (I.  22.)  I.  17 
FREE  BENCH,  (I.  174.)  I.  154 

man's,  (I.  159.)  I.  144 
FREE  TENURE,  (I.  47.)  I.  48 
FREE  FISHERY.     See  Franchises. 

FREEHOLD,  ESTATE  OF.     See  Estate  in  Fee  Simple,  Fee  or  Feo- 
dum, Tenement. 
what,  (I.  46.)  I.  47,  48 

is  either  state  of  inheritance  or  not  of  inheritance,  (I.  61.)  I.  54 
Requisites  to,  as 

immobility  ;  viz.  land,  or  interest  issuing  from,  or  annexed  to  land, 

(I.  47.)  I.  47 
indeterminate  duration,  as  for  his  own  or  another's  life,  or  till  mar- 
riage, or  goes  to  Rome,  ib. 
opposed  to  copyhold  and  villenage,  (I.  48.  292.)  I.  48,  49.  255 
in  what  sense  a  copyholder  may  be  a  freeholder,  (I.  48.)  I.  48,  49 
may  be  sometimes-  movable,  (I.  48.)  I.  49 
the  word  applies  to  rents,  commons,  offices,  and  the  like,  as  well  as 

to  land,  (II.  644.)  IV.  268 
must  be  held  by  free  tenure,  (I.  48.)  I.  49 
of  upper  chamber  in  a  house,  (I.  49.)  I.  49 
seisin  of,  ib.     See  Seisin. 

■  abatement  of,  (I.  51.)  I.  51.     See  Abatement. 
how  it  maybe  created  to  commence  infuturo,  (I.  58.)  I.  53  - 
Entry  on  by  heir, 

previously  to  stat.  3  and  4  "Will.  IV.  c.  106.  generally  necessary  to 

create  a  seisin  in  deed,  (II.  50.  164.)  III.  344 
on  any  part  gives  seisin  of  all  the  lands  in  the  same  county,  (1. 50.) 

I.  50 
must  be  in  each,  county  when  the  lands  lie  in  different  counties,  ib. 

(II.  165.)  III.  344 
only  necessary  when  the  lands  were  in  the  occupation  of  the  an- 
cestor, (I.  51.)  I.  50 
not  necessary,  therefore,  when  in  possession  of, 
lesseefor  years,  ib.  (II.  165,  166.)  III.  344,  345 
guardian  in  socage,  (I.  50.  II.  166.)  I.  50.  III.  345 
Abeyance  of.     See  Abeyance. 

why  not  favored  by  the  law,  (I.  54.)  I.  52 

instance  of,  in  glebe,  on  death  of  incumbent,  (I.  58.)  I.  53 
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FREEHOLD,  ESTATE  OF— continued. 

cannot,  by  conveyance  at  common  law,  be  created  to  commence  in 
futuro,  except  by  way  of  remainder,  why,  ib.  (I.  308.)  I.  343 
but  may  be,  by  conveyances  under  the  statute  of  uses,  and  by  de- 
vise, ib.  (I.  63.  292.  III.  467.)  I.  55.  II.  263.  VI.  377 
who  may  hold,  and  be  freeholders, 

bodies  corporate  may  hold  estates  transmitted  to  them  by  their 

predecessors,  (I.  60.)  I.  53 
denizens  and  naturalized  persons,  (I.  59.)  I.  53 
not  aliens,  or  persons  attainted  of  treason  or  felony,  or  having  in- 
curred praemunire,  ib. 
assize  lies  for  estate  by  statute  merchant,  staple  and  elegit,  as  free- 
holds, though  they  are  but  chattels,  (I.  530,  531.)  II.  54,  55 
special  occupancy  of,  by  executors  and  heirs,  (II.  98.)  III.  290 
a  right  to  a  freehold  not  barred  by  a  collateral  satisfaction,  (I.  220, 

221.)  I.  187,  188 
cannot  be  derived  from  an  estate  for  years,  (I.  258.)  I.  229 
transferred  by  devise,  without  entry,  (III.  8.)  VI.  7 
estates  less  than  freehold,  (I.  250.  255.)  I.  222.  227 
freeholds,  customary.     See  Customary  Freeholds. 


G. 


GAVELKIND  LANDS, 

tenure  in  gavelkind,  (I.  35.)  I.  38,  39 

subject  to  customary  curtesy,  (I.  159.  862.)  1. 144.  II.  394 

and  customary  dower,  (I.  174.  179.  862.)  I.  154.  158.  II.  394 

entry  on,  for  breach  of  condition,  (I.  508.)  II.  34 

do  not  escheat  for  felony,  (II.  199.)  III.  401 

curtesy  in,  (I.  159.  167.)  I.  144.  149 

devise  of  rent  charge  on  gavelkind  land,  (III.  35.)  VI.  26 

stat.  3  and  4  Will.  IV.  c.  106,  extends  to,  (II.  188.)  III.  383,  n. 

GIFT, 

distinguished  from  a  feoffment,  (II.  368.)  IV.  51 
effect  of  the  word  dedi,  (II.  369,  410.)  IV.  51.  83 
if  by  feoffment  requires  livery  of  seisin,  (II.  368.)  I.  51 
properly  applied  to,  create  estates  -tail,  ib. 

GLEBE  LANDS, 

in  abeyance  on  death  of  parson,  (I.  58.)  I.  53 
cannot  be  extended  by  elegit,  (I.  530.)  II.  54 
applying  timber  cut  on,  (I.  144.)  I.  132 
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GLOUCESTER, 

statute  of,  6  Edw.  I.     See  Statutes. 
GOLD  MINES  belong  to  the  king,  (I.  39.)  I.  46 
GRAND  SERJEANTY,  (I.  33.  II.  37.)  I.  27.  III.  93 
GRANT, 

distinguished  from  feoffment,  (II.  368.)  IV.  51 

what  things  lie  in,  (II.  368,  369.)  IV.  51,  52 

good  without  attornment  or  livery,  (II.  368.)  IV.  51 

technical  words  of,  are  not  necessary,  ib. 

what  may  be  created  or  conveyed  by,  (II.  369.)  IV.  52 

operation  of,  (II.  370.)  IV.  52 

does  not  create  a  discontinuance  or  forfeiture,  and  why,  (II.  370.) 

IV.  53 
is  the  proper  mode  of  conveying  incorporeal  hereditaments,  (II.  368.) 

IV.  51 
how  pleaded,  (II.  798.)  IV.  409 
a  release  allowed  to  operate  as  a  grant  of  a  reversion,  in  order  to 

effectuate  the  intention  of  the  parties,  (II.  603.)  IV.  250 
incorporeal    hereditaments    pass   without    the   word    grant,   when, 

(II.  663.)  IV.  283 
the  word  grant,  in  a  conveyance  of  the  inheritance,  does  not  imply  a 

warranty,  (II.  735.)  IV.  357 
who  may  be  a  grantee,  (II.  319.)  IV.  21 
when  a  deed  may  enure  different  ways,  the  grantee  has  his  election 

how  to  take,  (II.  605.)  IV.  251 
prescription  is  only  allowed    to   supply  the  loss   of  a,    (II.  224.) 
III.  423 
GUARDIAN, 

may  make  and  surrender  leases,  by  direction  of  the  Court  of  Chan- 
cery, (II.  392.)  IV.  68 
continuing  in  possession  after  full  age  of  heir,  is  an  abator,  (I.  289.) 
I.  249 
GUARDIAN  IN  SOCAGE, 

a  widow  continuing  in  possession  considered  such,  (I.  51.  II.  166.) 

I.  50.  III.  345 
his  possession  is  the  possession  of  his  ward,  (I.  51.)  I.  50 
may  grant  copyholds  in  reversion,  (I.  292.)  I.  270 
may  make  leases,  for  how  long,  (II.  392.)  IV.  68 
may  enter  in  the   name  of  his  ward  to  avoid  a  fine,   (II.  926.) 
V.  246 
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H. 


HABENDUM    OF   A   DEED,    (n.   327.)    IV.   26;    how    construed, 

(II.  650.)  IV.  272 
HALF  BLOOD.     See  Descent  passim. 

previously  to  stat.  3  &  4  Will.  IV.  c.  106,  excluded  from  succession, 

(II.  163.  169.  190.)  IH.  342.  350.  388 
and  of  a  remainder  or  reversion,  (II.  187.)  ni.  380 
could  not  inherit  a  use,  (I.  309.)  I.  344 
HAYBOTE,  (I.  107.)  I.  105 

HEIR — for  the  effects  and  construction  of  this  word,  (I.  159.)  I.  144. 
See  Deed,  Devise,  and  Rule  in  Shelley's  Case. 
Heir  at  law  ; 

need  not  enter  on  a  lessee  for  years,  (I.  51.)  I.  50 

cannot  enter  on  a  lessee  for  life,  ib. 

with  fee  simple  assets  by  descent,  bound  to  pay  debts  of  record,  or 

under  seal,  (I.  65.)  I.  57 
and  simple  contract  debts,  (I.  66.)  I.  58,  59 
forfeits  a  copyhold,  by  not  appearing  to  be  admitted,   (I.  292.) 

I.  292.  312 
if  there  is  a  custom  to  that  effect,  ib. 

may  take  advantage  of  a  condition  broken,  (I.  507.)  II.  34 
formerly  an  action  of  debt  lay  against  him,  on  the  bond  of  his  an- 
cestor, (I.  514.)  II.  39 
with  assets  is  now  liable  to  all  his  ancestor's  debts,  (I.  66.)  I.  58, 

59 
an  heir  at  law,  or  by  custom,  may  redeem  a  mortgage,  (I.  610.) 

n.  104 
who  buys  in  an  incumbrance  is  entitled  only  to  what  he  paid  for  it, 

(I.  684.)  n.  187,  188 
when  entitled  to  a  rent,  (II.  85.)  III.  283 
who  may  be  an  heir,  (H.  138.)  III.  319.     See  Descent. 
heir  apparent  and  presumptive,  (II.  148.)  ni.  328 
when  he  takes  by  purchase,  (I.  343,  n.  II.  156,  n.)  I.  374,  n.  III. 

336,  n. 
how  far  the  heir  of  an  obligor  is  affected  by  his  ancestor's  bond, 

(II.  426.)  IV.  93 
a  devise  to  an  heir  at  law  did  not  previously  to  the  stat.  3  &  4 

Will.  IV.  c.  106,  take  away  his  title  by  descent,  (III.  156.  159.) 

VI.  124.  127 
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HEIR — continued. 
Heir  at  law ; 

cannot  be  disinherited  by  a  will,  unless  there  are  express  words,  or 

a  necessary  implication,  (III.  177.)  VI.  136 
in  the  case  of  an  executory  devise,  the  freehold  and  intermediate 
profits  descend  to  him,  (III.  517.)   VI.  423, — unless  devised 
away,  (III.  518.)  VI.  424 
if  necessary  party  to  conveyance,  where  power  of  sale  in  executor, 
(III.  445,  n.)  VI.  361,  n.  (b) 
HEIR  LOOMS,  (I.  42.  II.  136.  644.  838.)  I.  46.  III.  318.  IV.  268. 
439 
destroying  them  is  waste,  (I.  126.)  I.  119. 
inventory  of,  (I.  126,  n.)  I.  119,  n. 
HERBAGE, 

rent  may  be  reserved  on  lease  of,  (II.  76.)  III.  275 
grant  of,  by  deed,  (II.  643,  644.)  IV.  267,  268 
HEREDITAMENTS,  (I.  38.)  I.  45,  46 

meaning  of  the  word  in  the  statute  of  uses,  (I.  321.)  I.  353 
Corporeal, 

may  be  conveyed  to  uses,  ib. 

cannot  be  prescribed  for  by  immemorial  usage,  (II.  223.)  III.  422 
may  be  held  by  negative  prescription,  (II.  237.)  HI.  430 
lie  in  livery,  (II.  367.)  IV.  50 
Incorporeal, 

principal  kinds,  (II.  1.)  III.  2 

some  are  subject  to  curtesy,  (I.  165.)  I.  148 

subject  to  dower,  (I.  183,  184.)  I.  161 

can  alone  be  prescribed  for  by  immemorial  usage,  (II.  221.  237.) 

III.  421.  430 
lie  in  grant,  (II.  368.)  IV.  51 

may  be  conveyed  by  bargain  and  sale,  (II.  437.)   IV.  100J 
by  covenant  to  stand  seised,   (I.  305.  II.  445.  447.)  I  341    IV 
107,  108. 

and  by  lease  and  release,  (II.  456.)    IV.   115.      See   (I.  305.) 
I.  341 

there  cannot  be  an  actual  disseisin  of  an  incorporeal  hereditament, 

(II.  103.)  III.  295 
some  not  divisible  by  coparceners,  (I.  866.)  II.  397 

mode  of  enjoying  them  in  such  case,  ib. 
what  passes  in  a  deed  by  the  word  hereditament,   (II.  644 )  IV 

268  ' 

what  in  a  devise,  (HI.  343.)  VI.  272. 
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HOMAGE,  nature  of,  (I.  14.  29,  30.)  I.  11.  23,  24 

inseparable  from  fealty,  but  not  e  converso,  (I.  31.)  I.  24 
HONOR,  (I.  28.)  I.  21,  22 
HOPS, 

emblements  of,  (I.  110.)  I.  106 
HOUSEBOTE,  (I.  107.)  I.  105 
HOUSE, 

freehold  in  upper  chamber  of,  (I.  49.)  I.  49,  belongs  to  tenant  in  fee 
simple,  (I.  62.)  I.  55 
HOUSES, 

belong  to  the  tenant  in  fee  simple,  (I.  62.)  I.  55 
pulling  them  down  is  waste,  (I.  124.)  I.  117 
what  passes  in  a  devise  by  the  word  house,  (III.  227.)  VI.  175 
HUNDRED,  (II.  61.)  III.  264 
HUSBAND, 

not  obliged  to    take    back   a  wife,   after   elopement   and   adultery, 

(I.  208,  n.)  I.  176,  n. 
of  a  donee   in  special  tail,  entitled  to    be   tenant   by  the  curtesy, 

(I.  162.)  I.  146 
cannot  defeat  his  wife's  jointure,  (I.  242.)  I.  208 
may,  by  alienation,  bar  his  wife's  right  to  free  bench,  (I.  292.)  I.  286, 

287 
purchase  by  a  husband  in  the  name  of  his  wife,  how  taken,  (I.  384.) 

I.  402 
husband's  alienation  bars  a  wife's  dower  if  married  before  the  1st  of 

January,  1834,  (I.  182,  n.  183.)  I.  160,  161.     See  Dower. 
may,  with  the  consent  of  his  wife,  declare  the  uses  of  a  fine  or  recov- 
ery of  her  estate,  (II.  469.)  IV.  128, — and  without  her  consent  if 
she  does  not  dissent,  ib. 
husband  and  wife — cannot  be  joint  tenants,  (I.  840.)  H.  373 ;  ex- 
ception, (I.  842.)   II.  375  ;  effect  of  alienation  by  husband  of,  (I. 
833.)  H.  366 
interest  of,  in  the  chattels  real  of  his  wife,  (I.  257.)  I.  228,  229 
of 'trustee  is  deemed  trustee,  within  1  Will.  IV.  c.  60,  (II.  318,  n.) 

IV.  20 
seised  jure  uxoris, 
may  make  leases,  (II.  385,  394.)  IV.  62,  70 


IDIOTS  AND  LUNATICS, 

committee  of,  may  make  partition,  (I.  886  et  seq.)  TL.  414 
vol.  in.  77 
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IDIOTS  AND  LUNATICS— continued. 

being  trustees,  their  committees  may  convey,  (II.  314.)  IV.  17,  18 
What  conveyances  they  may  make,  ib. 

a  feoffment,  with  livery  of  seisin,  (II.  366.)  IV.  49 
cannot  make  leases,  (II.  393.)  IV.  69 
might  declare  the  uses  of  a  fine  or  recovery,  (II.  472.)  IV.  130,  bat 
not  of  a  lease  and  release,  (II.  473.)  IV.  131 
cannot  make  wills,  (III.  14.)  VI.  14 
the  onus  probandi  of  the  idiocy  or  lunacy  of  a  testator  lies  on  the 

other  side,  ib.     See  (III.  15,  n.)  VI.  14,  n. 
may  be  grantees  in  a  deed,  (II.  319.)  IV.  21 
may  avoid  their  purchases,  if  they  recover,  ib. 
the  party  who  alleges  the  lunacy  of  a  party  to  a  deed,  .must  prove 

it,  (II.  802.)  IV.  412 
equity  will  order  their  estates  to  be  mortgaged  or  sold  for  payment 
of  their  debts,  (II.  315,  n.)  IV.  18 
ILLEGITIMACY,  what  evidence  admitted  to  prove  it,  (II.  139,  140.) 

III.  319,  320 
ILLEGITIMATE  CHILDREN.     See  Bastards. 
ILLUSORY  APPOINTMENTS,  (II.  549.)  IV.  207 
IMMEMORIAL  USAGE,  prescription  by,  (II.  222.)  III.  422 
IMPLICATION, 

uses  by,  (I.  343,  &c.)  I.  374,  &c. 

trusts  by,  (I.  370,  &c.)  I.  391,  &c. 

implied  conditions,  (I.  466.)  II.  2 

implied  warranty,  (II.  734.)  IV.  356 

implied  covenants,  (II.  746,  749.)  IV.  369 

devises  by,  (III.  209,  210.)  VI.  163,— the  implication  must  be  a 

necessary,  not  a  possible  one,  ib. 
an  estate  tail  may  be  devised  by  implication,  (III.  305.)  VI.  240, 

241 
cross  remainders  sometimes  implied  in  a  devise,  (III.  419-430.)  VI. 
343-352 
INCLOSURE, 

of  commons,  (II.  20.)  III.  80 

partition  by  joint  tenants,  &c.  under  acts  for,   (I.  885,  886  et  seq.) 

II.  413,  414 
act  for,  (II.  878.)  V.  5 
INCONTINENCY, 

a  forfeiture  of  free  bench,  (I.  292.)  I.  285 
formerly  a  forfeiture  of  dower,  (I.  171.)  I.  152 
INCORPOREAL  HEREDITAMENTS.     See  Hereditaments. 
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INCORPOREAL  PROPERTY,  (I.  45.)  I.  46,  47 

INCUMBRANCES.     See  Debts,  Mortgage. 

covenant  to  grant  lands  free  from,  (II.  765,  766.)  IV.  380 
jointure  granted  clear  of  taxes,  &c.  (II.  495.)  IV.  149 

INDEMNITY  OF  TRUSTEES,  clause  for,  (I.  441.)  I.  455 

INDENTURE,  (H.  302.)  IV.  8 

INFANCY, 

excuses  neglect  in  redeeming  a  mortgage,  (I.  623.)  H.  114 

INFANTS, 

bound  by  a  jointure  settled  before  marriage,  (I.  229.)  I.  195 

may  be  seised  to  uses,  (I.  303.  317.)  I.  340,  349 

may  be  bound  by  a  condition,  (I.  495.)  II.  26 

where,  in  the   case  of  a  mortgage,  interest  upon  interest  will  be 

allowed  against  an  infant,  (I.  658.)  II.  153 
how  far  bound  by  a  decree  of  foreclosure,  (I.  697.)  II.  198,  199 
marriage  contracts  by  male  infants,  (II.  313.)  IV.  16 
marriage  contracts  by  female  infants,  (II.  313.)  IV.  15 
an  infant  joint  tenant  cannot  sever  a  jointure,  (I.  850.)  II.  381.    See 

Joint  Tenancy. 
excepted  from  the  statutes  of  limitation,  (II.  258.)  III.  451 
when  they  may  convey  by  deed,  (H.  310-313.  484.)  IV.  14-17. 

142 
may  convey  by  bargain  and  sale,  (II.  435.)  IV.  99,  n. 
their  deeds  voidable,  (II.  311,  n.  435,  n.)  IV.  14,  n.  99,  n. 
infant  trustees  may  convey,  (II.  314.)  IV.  17 
may  be  grantees  in  a  deed,  (II.  310.)  IV.  14 
may  agree  or  disagree  to  their  purchases  when  of  full  age,  ib. 
may  reconvey  lands  mortgaged  to  a  father,  on  the  mortgage-money 

being  paid  off,  ib. 
not  barred  by  a  warranty,  (II.  733,  734.)  IV.  355,  356 
may  convey  by  feoffment  with  livery,  (II.  366.)  IV.  49 
a  feoffment  with  livery,  by  an  infant,  bars  an  escheat,  (II.  198.  366.) 

HI.  400.  IV.  49 
cannot  make  leases,  unless  beneficial  to  themselves,  (II.  393.)  IV. 

69 
exchanges  by  infants  are  only  voidable,  (II.  402.)  IV.  76 
may  declare  the  uses  of  fines  or  recoveries,  (II.  469.  483.)  IV.  128. 

141 
cannot  declare  the  uses  of  a  lease  and  release,  (II.  473.)  IV.  131 
may  execute  powers  of  appointment  or  revocation,  (II.  481,  482.) 

IV.  139,  140 
may  be  devisees,  (III.  20.)  VI.  14 
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cannot  devise  lands  unless  by  special  custom,  (III.  6.  13.)  VI.  6.  13 
an  infant  may  devise  the  guardianship  of  his  children,  (III.  13.) 

VI.  13 
Infant  in  ventre  matris  ; 

may  be  a  devisee,  (III.  20.)  VI.  14,  15 

a  devise  to  one  is  good  as  an  executory  devise,  (III.  468.  517.) 

VI.  377.  423 
for  what  purposes  considered  in  being  by  the  law,  (III.  533.  540. 

546.)  VI.  438.  444.  451 
is  a  proper  object  of  a  power  of  appointing  portions  to  younger 

children,  (II.  479.)  IV.  137 
is  a  life  in  being  for  the  purpose  of  tying  up  property  from  aliena- 
tion, (HI.  546.)  VI.  450 
an  injunction  to  stay  waste  granted  in  favor  of  an  infant  in  ventre 
matris,  (I.  809.)  II.  309 
INHERITANCE.     See  Fee,  or  Feodum. 
freehold  fee,  is,  (I.  72,  73.)  I.  64 
in  estates  on  their  being  first  held  by  feudal  tenure,  (I.  26.)  I.  20 

estate  of,  absolute,  is  fee  simple,  (I.  61.)  I.  54 
an  estate  in  fee  simple — an  estate  of,  limited  as  fee  tail,  ib.     See 

Estate  Tail. 
timber  belongs  to  the  person  entitled  to  the  inheritance,  (I.  132.) 

I.  122 

offices  of  inheritance,  (II.  41.)  III.  98 

Descent  of  inheritances.     See  Descent. 
INJUNCTION  to  stay  waste.     See  Waste. 

to  ask  consent  to  marry,  is  binding,  (I.  488,  489.)  II.  22 
INNS  OF  COURT  AND  CHANCERY, 

leases  of    chambers   in    them  are  excepted  from  the  register  acts, 
(11.850.)  IV.  447 
INQUISITION, 

on  a  writ  of  elegit,  (I.  523.)  II.  48 

on  a  writ  of  partition,  (1.  854.)  II.  385 
INROLMENT,  (II.  867.)  IV.  462 

a  recognizance  not  enrolled  is  considered  as  a  bond,  (II.  429.)  IV.  95 

of  a  bargain  and  sale.     See  Bargain  and  Sale. 
INTERESSE  TERMINI, 

is  the  interest  of  a  lessee  for  years  before  it  is  reduced  into  posses- 
sion by  actual  entry,  (I.  253.)  I.  225 

may  be  assigned  over  before  entry,  why,  (I.  254.  531.)   I.  226. 

II.  55 
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cannot   be  the  foundation  of  a  release  by  enlargement,  (II.  407.) 

IV.  80 
cannot  be  surrendered,  (II.  414,  415.)  IV.  86,  87 
may  be  assigned,  (II.  417.)  IV.  89 

will  not  merge  nor  prevent  merger,  (I.  269.  III.  567.)  I.  237.  VI.  470 
may  be  released,  (III.  568.)  VI.  471 
INTEREST  OF  MONEY, 

in  the  United  States,  (II.  799,  n.)  IV.  410,  n. 

a  tenant  in  tail  sometimes  obliged  to  pay  it,  on  incumbrances,  (I.  87. 
659.)  I.  76.  H.  154 
remainder-men  cannot  compel  him    to   pay  on    a   mortgage,  (I. 
659.)  II.  154 
a  tenant  for  life  bound  to  pay  interest  of  incumbrances  affecting  the 

inheritance,  ib.  (I.  110.)  I.  106 
when  so  bound,  (I.  110,  n.)  I.  107,  n. 
also  a  tenant  by  the  curtesy,  (I.  167.)  I.  150 
sometimes  allowed  to  a  jointress,  (I.  240.)  I.  206 
whether  allowed  in  elegit  beyond  the  penalty  of  a  judgment,  (I.  538.) 

II.  61,  62 
on  bond  beyond  the  penalty,  (II.  427.)  IV.  94,  n. 
when  in  the  case  of  a  mortgage,  interest  upon  interest  is  allowed, 

(I.. 657,  658.)  II.  152,  153 
in  Ireland  and  the  plantations,  (I.  655.  II.  799.)  IV.  150,  151.  410 
time    for   recovery  of,  limited  to    six  years  after   it   becomes  due, 
(I.  655,  n.)  II.  151,  n.     Exception,  ib. 
INTERLINEATION,  when  it  renders  a  deed  void,  (II.  796.)  IV.  407 
INTRUDER, 

may  make  a  valid  assignment  of  dower,  (I.  198.)  I.  169 
INVESTITURE, 

proper,  and  possession,  were  synonymous,  (I.  13.)  I.  10 
distinguished  from  possession,  was  improper,  ib. 
with  subsequent  delivery  of  possession,  how  divided,  ib. 
symbolical  transfer  of  lands,  by  delivery  of  a  robe,  sword,  &c.  ib. 
on  the  grant  of  a  feud,  (I.  12.)  I.  9 
on  the  descent  of  a  feud,  (I.  19,  20.)  I.  15,  16 
livery  of  seisin  amounts  to,  (I.  46.  II.  361.)  I.  47.  IV.  46 
ISSUE,  for  the  effect  of  this  word  in  creating  particular  estates,  see  Deed, 
Devise,  and  Ruh  in  Shelley's  Case. 


JEWESSES  not  entitled  to  dower,  (I.  181.)  I.  159 

77* 
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JOINT  COVENANTS,  (II.  750.)  IV.  370 

JOINT  LIMITATIONS,  (II.  686.)  IV.  308 

JOINT  TENANCY,  abolished  in  most  of  the  United  States,  (I.  829.) 

II.  364,  n. 
estate  in,  arises  by  grant  of  lands  to  two  or  more  persons  to  hold  to 

them  and  their  heirs,  or  for  term  of  their  lives,  or  of  another's  life, 

without  other  words,  (I.  830.)  II.  364 
can  only  arise  by  purchase  or  grant,  i.  e.  the  act  of  the  parties,  and 

never  by  mere  act  of  law,  ib. 
may  be  had  in  a  remainder,  ib. 
when  lands  are  conveyed  to  two,  and  the  heirs  of  one,  they  are  joint 

tenants  for  life,  ib. 
whether  the  remainder-man  in  such  case  can  grant  away  his  fee  sim- 
ple, (I.  831.)  II.  364 
two  persons  who  cannot  marry  may  hold  in,  for  their  lives,  and  yet 

have  several  inheritances,  (I.  831.  III.  405.)  H.  365.  VI.  330 
requires, 

unity  of  interest,  (I.  833.)  II.  366 

unity  "of  title,  (I.  833.)  II.  367 

unity  of  time,  (I.  834.)  II.  367,  exception,  ib.  (I.  835.)  II.  368 

unity  of  possession,  per  mie  et  per  tout,  (I.  835.) '  II.  369 
what  may  be  held  in,  (I.  832.  834.  860.)  II.  366,  367.  392 

how  trust  moneys  lent  by  trustees  upon  mortgage,  may,  (I.  838.) 
II.  371  . 

estate  in,  goes  to  survivor,  (I.  836.)  II.  869,  though  the  deceased  died 

before  entry,  ib. 

and  why,  (I.  841.)  II.  374 
so  do  chattels  real  held  in  joint  tenancy,  (I.  836.)  II.  369 
so  does  trust  of  term  in  joint  tenancy,  (I.  836.)  II.  370 
not  favored  in  equity,  ib.  (I.  849.  II.  670.)  II.  380.  IV.  289 
may  be  set  aside  on  ground  of  different  intent  of  parties,  (I.  837.) 

II.  370.  372 
distinguished  from  coparcenary,  (I.  859.  864.)  II.  391-394 
by  what  words  created  in  a  deed,  (I.  829.  II.  670.)  II.  364.  IV.  288 
estate  of  a  joint  tenant  cannot  be  devised,  (I.  851.  III.  38,  39.)  II.  382. 

VI.  29 
by  what  words  created  in  a  devise,  (III.  404-412.  419.)  VI.  329- 

336.  342 
how  far  subject  to  incumbrances,  (I.  530.  842.)  II.  54.  375,  376 
not  subject  to  curtesy,  (I.  166.  843.)  I.  149.  II.  375 
nor  to  dower,  (I.  187.  382.  843.)  I.  163.  401.  II.  375 
when  liable  to  merger,  (I.  848.)  II.  379 
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Severance  and  destruction  of  joint  tenancy  by- 
destroying  the  unity  of  interest,  (I.  847.)  II.  378,  or  of  title,  (I.  848.) 

II.  379,  or  of  possession,  (I.  849.)  II.  379 
alienation  to  a  stranger,  (I.  849.)  II.  380,  except  by  a  devise, 
(I.  851.)  II.  382 

lease  for  life  or  years  by  one  of  two  joint  tenants  in  fee,  (1.  849.') 
II.  380  ' 

lease  by  one  for  certain  years,  part  of  a  term  granted  in  joint  ten- 
ancy, ib. 
mortgage  for  years,  by  one  tenant,  ib. 

agreement  to  aliene,  though  not  performed,  (I.  851.)  II.  382 
alienation  by  one  joint  tenant  to  another,  ib. 
but  the  alienation  must  be  good  in  law ;  thus, 

conveyance  by  joint  tenant  to  his  wife  will  not  work  a  severance, 

(I.  849.)  II.  380 
nor  by  an  infant,  thoygh  in  consideration  of  marriage,  (I.  850.) 
II.  381 
partition  of; 

voluntary  partition,  (I.  854.  II.  403.)  II.  384.  IV.  77 

must  at  all  times  have  been  made  by  deed,  except  where  the 

estate  was  only  for  years,  (I.  854.)  II.  384 
agreement  to  make  partition,  (I.  857.)  II.  389,  390 

legal  estate  is  still  held  in  joint  tenancy,  (I.  857.)  II.  389 
agreement  by  husbands  of  two  joint  tenants  to  make,  will  not 
bind  their  wives'  inheritance,  ib.  (I.  857.)  II.  390 
compulsive  partition ; 

by  writ  of  partition  at  law  or  in  equity,  (I.  854.  856.)  II.  384.  388 

of  the  writ  of  partition,  inquisition,  and  judgments,  (I.  854.)  II.  385 

a  writ  of  partition  does  not  abate  by  death  of  defendant, 

(I.  855,  856.)  II.  385.  388 
partition  in  equity,  why  preferable,  ib.  (I.  856.)  II.  389 
by  devolving  to  one  person  by  survivorship,  (I.  858.)  II.  390 
under  inclosure  acts,  (I.  885,  886.)  II.  413,  414 
deed  of,  (II.  405.)  IV.  78,  79 
Joint  tenants,  their  interest  and  power ; 

are  each  seised  of  an  undivided  moiety  of  the  whole  per  mie  et  per 
tout,  (I.  835.)  II.  369 ;  this  draws  after  it  the  incident  of  sur- 
vivorship, (I.  841.)  II.  374 
the  seisin  and  possession  of  one  previously  to  3  &  4  Will  IV.  c.  27, 
was  the  seisin  and  possession  of  the  other,  so  as  to  avoid  the  • 
stat.  of  limitations,  (I.  845.  II.  245.)  II.  377.  III.  437 
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Joint  tenants,  their  interest  and  power ; 
who  may  be ; 
all  natural  persons,  (I.  839.)  II.  372 
husband  and  wife,  where  they  were  joint  tenants  before  marriage, 

(1.842.)  11.375 
bishop  and  secular  person  may  be  joint  tenants  of  a  term  for 

years,  (I.  840.)  II.  373 
alien  and  natural  born  subject,  liable  to  what  right  of  the  king,  ib. 
what  persons  may  be  joint  tenants,  and  yet  have  several  inher- 
itances, (II.  831.  III.  418.)  II.  365.  VI.  342 
who  may  not  be  ; 

husband  and  wife,  (I.  840.)  II.  373 

except  they  were  joint  tenants   before   marriage,  (I.  842.) 
II.  375 
the  king  or  a  corporation  cannot  be  joint  tenants  with  a  natural 
person,  exception,  (I.  840.)  II.  372,  373 
one  joint  tenant  cannot  charge  the  estate  so  as  to  prejudice  the  sur- 
vivor, (I.  530.  843.)  II.  54.  375 
but  if  he  who  makes  the  charge,  survives,  the  incumbrance  is  good 

forever,  (I.  843.)  II.  376 
execution  against  one  on  a  recognizance  or  statute,  when  binds  the 

survivor,  ib. 
one  of  two  joint  tenants  in  fee  may  make  a  lease  for  years,  to  bind 

survivor,  ib. 
aliter  where  they  are  joint  tenants  for  life,  (I.  844.)  II.  376 
may  make  leases  jointly  or  severally,  (H.  392.)  IV.  68 
disposition  by  one,  to  bind  his  companion,  must  be  immediate,  and 

not  by  devise,  (I.  851.)  II.  382 
in  what  acts  they  must,  and  need  not  join,  (I.  844.)  II.  376,  377 
act  done  by  one  for  benefit  of  himself  and  his  companion  is  deemed 
the  act  of  both,  (I.  844.)  II.  377 
livery  of  seisin  to,  and  entry  or  re-entry  by  one  previously  to 
3  &  4  Will.  IV.  c.  27,  enured  to  all,  (I.  836.  844.)  II.  369. 
377 
surrender  of  lease  to  one  will  enure  to  all,  (I.  844.)  II.  377 
perception  of  profits  by  one,  did  not  amount  to  expulsion  of  others, 
(I.  872.)  II.  402 
are  all  liable  for  waste  committed  by  one,  (I.  844.)  II.  377 
one  could  not  be  disseised  by  his  companion  except  by  actual  ouster, 

(I.  845.)  II.  377 
may  have  action  of  waste,  or  of  account  against  each  other,  ib. 
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Joint  tenants,  their  interest  and  power ; 

may  compel  each  other  to  make  partition,  (I.  854.)  II.  384,  385. 

See  ante. 
and  to  repair,  (I.  845,  n.)  II.  377,  n.  t 

how*  far   bound  by  agreement  to  make  partition,  (I.  857.)  II. 
389 

may  release  to  each  other  in  fee  without  the  word  heirs,  (II.  406. 

658.)  IV.  79.  278,  279 
such  estate  enures  by  way  of  mitter  Vestate,  (II.  405.)  IV.  78 
might  release  to  each  other  by  fine,  (I.  851.  n.  554.)    II.  382. 

IV.  212. 
but  one  cannot  enfeoff  the  other,  and  why,  (II.  3^7.)  IV.  50 
a  fine  levied  by  one  joint  tenant  of  the  whole,  was  not  a  disseisin  or 

ouster  of  the  other,  (I.  345.)  II.  377 
proper  conveyance  by  one  to  the  other  is  by  release,  (I.  851.  II.  405, 
406.)  II.  382.  IV.  78,  79 
JOINTURE.     See  Bower,  Bents. 

origin  of,  (I.  221,  222.)  I.  187-189,  defined,  (I.  122.)  I.  189 

is  a  provision  made  by  the  husband,  and  not  a  contract  for  it,  (I.  232.) 

I.  199 

is  not  a  continuation  of  the  husband's  estate,  (I.  234.)  I.  201 

if  not  good  at  first,  no  after-occurring  circumstance  makes  it  good, 

(I.  223.)  I.  189,  190 
who  may  limit  a  jointure  beside  the  husband,  as  e.  g.  his  father,  trus- 
tees, &c.  (I.  229.)  I.  195 
who  may  take  a  jointure,  ib.  (I.  180,  181.)  I.  158,  159 
equitable  jointures,  as  e.  g.  trust  estates,  covenants  to  settle  lands 

or  pay  annuity  as  jointure,  what  are,  (I.  224-226.)  I.  190-192 
a  rent  charge  and  term  for  years  are  now  usually  limited  as,  (I.  234. 

II.  492.)  I.  201.  IV.  149.     See  Rents. 

intended  wife  need  not  be  a  party  to  the  deed  securing  her  jointure, 

(I.  232.)  I.  199 
but  she  or  her  guardians  if  she  is  under  age,  should  have  notice  of  it, 

(I.  232.)  I.  200 
not  necessary,  if  jointure  unexceptionable,  ib. 
effect  of  husband's  alienation  or  eviction  of  jointure  lands,  (I.  235.) 

I.  201,  202. 
American  law  on  the  nature  and  effect  of  jointures,  (I.  215.  224.  226- 

230.  238.  243,  notes.)  I.  181.  190.  192,  193.  195,  196.  200.  205. 

209,  notes. 

powers  of  limiting.     See  Powers. 
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Circumstances  required  to  make  a  jointure  bar  dower  ; 

I.  it  must  take  effect  immediately  after  the  husband's  death,  (I.  222.) 

I.  189 
or  she  may  tsfce  both  jointure  and  dower,  (I.  227, 228.)  1. 193, 194 
but  an  equitable  jointure  need  not,  (I.  228.)  I.  194  * 

II.  it  must  be  for  the  life  of  the  wife,  or  for  some  equal  or  greater 
estate,  (I.  223.)  I.  190 

III.  it  must  be  limited  to  the  wife  herself,  and  not  to  another  in 
trust  for  her,  ib. ;  this  rule  not  applicable  to  equitable  jointures, 
ib.  (I.  224.)  I.  191 

IV.  it  must  be  in  satisfaction  of  the  whole  dower,  ib.  (I.  225.) 
I.  191 

V.  it  must  be  expressed  or  averred  to  be  so,  ib. 

VI.  and  must  be  made  previous  to  marriage,  (I.  226.)  I.  192 
Jointures  which  require  the  widow's  acceptance  in  order  to  bar  dower, 

ib. 
an  estate  settled  after  marriage,  (I.  227.)  I.  193 

an  estate,  which  by  condition  in  husband's  will,  as  e.  g.  on  second 
marriage,  &c,  may  determine  during  the  wife's  lifetime,  ib. 
cases  where  the  widow  takes  the  estate  and  dower,  ib. 

uncertain  or  precarious,  not  binding,  (I.  223.)  I.  200 
By  what  acts  barred  or  forfeited  ; 
by  attainder  of  wife,  (I.  243.)  I.  209 
how  far  by  fine,  (I.  242.)  I.  208 
sometimes  by  a  devise,  (I.  246,  247.)  I.  220,  221 
By  what  acts  not  barred  or  forfeited  ; 
by  attainder  of  husband,  (I.  243.)  I.  209 
by  elopement  or  adultery  of  wife,  ib. 

by  the  husband's  act,  unless  his  wife  joined  him  in  a  fine  or  recov- 
ery, (I.  242.)  I.  208 
by  a  devise,  (I.  244.  III.  8.)  I.  210.  VI.  7 

unless  so   expressed,  and  then  widow  has  election,  (I.  246.) 

I.  220 
but  a  devise  is  sometimes  taken  to  be  in  satisfaction  of  jointure, 
leaving  the  election,  ib.  (I.  247.)  I.  221 
Estate  tail  limited  as  a  jointure,  cannot  be  barred  by  jointress,  (I.  247.) 

I.  200,  and  see  (I.  221,  222.)  I.  188,  189 
Jointure  bars  what  rights  of  widow  ; 

dower,  (I.  210.  221,  222.)  I.  177.  188,  189 

the  right  of  an  infant  jointress  to  dower,  (I.  229.)  I.  195,  and  why, 
(I.  232.)  I.  199 
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Jointress  ; 

nature  of  her  eftate,  (I.  233.)  I.  200 

cannot  aliene  or  bar  an  estate  tail  limited  to  her  as  jointure,  ib. 

has  privileges  of  tenant  for  life,  ib. 

cannot  commit  waste,  except  to  supply  a  deficiency,  ib. 

not  entitled  to  crops  sown  at  her  husband's  death,  (I.  234.)  I.  201 

for  her  estate  is  not  a  continuance  of  her  husband's,  ib. 

shall  contribute  to  pay  off  incumbrances  created  prior  to  the  mar- 
riage, ib. 

not  subject  to  crown  debts,  ib. 

nor  to  incumbrances  created  by  the  husband  alone  subsequent  to 
the  marriage,  (I.  242.)  I.  208 

equity  will  relieve  where  power  to  jointure  defectively  exercised, 
(I.  238.)  I.  205 

but  the  intention  to  execute  the  power  must  be  apparent,  ib. 

previously  to  stat.  3  &  4  Will.  IV.  c.  74,  might  join  with  her  hus- 
band in  levying  fine,  or  suffering  recovery  of  jointure  lands,  and 
effects  thereof,  (I.  242,  243.)  I.  208,  209 

right  of  entry  on  non-payment,  (II.  93.)  III.  287 

considered  in  equity  as  a  purchaser  for  valuable   consideration, 
(I.  236,  238.)  I.  203.  205 
though  she  has  no  fortune,  or  elopes,  (I.  236.  238.  243.)  I.  203. 

205.  209 
though  the  settlement  be  unequal,  (I.  237.)  I.  204 
and  is  therefore  relieved  by  equity  against  a  prior  voluntary  con- 
veyance, (I.  238.)  I.  205 
but  not  against  a  bona  fide  purchaser  without  notice,  ib. 
and  against  a  satisfied  outstanding  term,  ib. 

Effect  of  a  covenant  with,  that  the  lands  are  of  a  certain  value, 
(I.  210.)  I.  207 

not  bound  by  neglect  during  coverture,  (I.  239.)  I.  205 

will  not  be  compelled  to  produce  or  deliver  up  title  deeds  :  excep- 
tion, (I.  239.)  I.  206 

sometimes  allowed  interest  for  arrears,  (I.  240.)  I.  206 

may  redeem  a  mortgage,  (I.  612.)  II.  105 
JUDGES  of  the  Courts  at  Westminster  may  be  removed   by  an  ad- 
dress to  the  king  from  both  houses  of  Parliament,   (II.  42.) 
III.  99 
JUDGMENT, 

binds  lands  from  first,  viz.,  essoign  day,  of  the  term  in  which  acknowl- 
edged, (I.  519.)  II.  43 
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except  against  bond  fide  purchasers,  when,  ib^ 

American  law 'on  this  subject,  (I.  517,  n.)  fltl.  42,  n. 
binds  leaseholds  and  chattels  only  from  delivery  of  writ  to  sheriff, 

(I.  528.)  II.  52 
must  be  docketed,  within  what  time,  and  how,  (I.  520.)  II.  44 
docketed  after  the  time  mentioned  in  the  act,  is  ineffectual,  (I.  520.) 

11.44 
purchasers  not  paying  full  value  of  the  estate,  and  having  notice  of  a 

judgment  not  docketed,  raises  presumption  of  agreement  by  him  to 

pay  it  off,  ib. 
purchaser  is  bound  by  notice  of  a  judgment  not  docketed,  (I.  521.) 

II.  45 
if  in  Yorkshire,  Hull,  or  Middlesex,  must  be  registered,  ib.  (I.  522.) 

II.  46 

binds  lands  whereof  the  debtor  was  seised  at  the  time  of-  entering  it, 
and  those  afterwards  acquired,  (I.  523,  524.)  II.  48,  49 

but  only  binds  trust  estates  whereof  the  trustee  of  the  debtor  is  seised, 
at  the  time  of  execution  sued,  (I.  398.  529.)  I.  413.  II.  53. 

alienation  without  notice  will  not  avoid  it,  (I.  523,  524.)  II.  48,  49 

but  alienation  prior  to  the  acknowledgment  of  a  judgment,  though 
only  equitable,  is  good  against  it,  (I.  524.)  II.  49 

must  be  revived  by  scire  facias,  after  a  year  and  a  day,  ib. 

judgment  creditor  has  no  right  to  the  land,  (I.  680.)  II.  173 

does  not  affect  copyholds,  (I.  680.)  II.  174 

judgments  not  notice  to  purchasers,  (I.  688.)  II.  195 

under  a  statute  of  recognizance.     See  Estate  by  Statute,  fyc. 
JUDICIAL   OFFICES,  what  estate  may  be  had  in  them,   (II.  41.) 

HI.  99 
JURISDICTION.     See  Courts  Baron,  Feudal  Jurisdiction. 
JUS  ACCRESCENDI 

between  joint  tenants  of  freehold  or  trust  estates,  and  terms  for  years, 
(I.  836.)  II.  369,  370 

prcefertur  oneribus,  (I.  843.)  II.  376 

prcefertur  ultimce  voluntati,  (I.  851.)  II.  382 
JUSTICES  OF  ASSIZE, 

have  a  right  to  appoint  to  several  offices  in  their  courts,  (II.  39.) 

III.  93 

K.. 
KINDRED,  a  good  description  in  a  devise,  (III.  224.)  VI.  173 
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KING, 

bound  by  statute,  de  donis,  (I.  95.)  I.  85 

debts  to.     See  Debts. 

seisin  of,  in  his  demesne,  as  of  fee,  (I.  62.)  I.  54 

is  within  statute  de  donis,  (I.  84.)  I.  74 

may  extend  lands  entailed  for  a  specialty  debt,  (I.  95.)  I.  85 

may  by  prerogative  transmit  a  chattel  to  his  successors,  (I.  256.) 

I.  228 
no  laches  can  be  imputed  to  him,  (I.  289.)  I.  249 
•    cannot  be  seised  to  any  use  but  his  own,  (I.  304,  318.)  I.  340.  350 
may  be  a  cestui  que  use,  (I.  322.)  I.  354 
may  be  a  trustee,  (I.  385.)  I.  403 
gold  and  silver  mines  belong  to  him,  (I.  39.)  I.  46 
cannot  be  a  joint  tenant,  (I.  839.)  II.  372 
may  hold  a  rent  reserved  out  of  an  incorporeal  hereditament,  (IL 

77.)  III.  276 
when  entitled  to  escheats,  (II.  214.)  III.  416 
can  only  take  and  grant  by  matter  of  record,  (II.  309.)  IV.  12 
cannot  convey  by  bargain  and  sale,  (II.  435.)  IV.  99, — by  covenant 

to  stand  seised,  (II.  445.)  IV.  107, — or  by  lease  and  release,  (II. 

455.)  IV.  115 
takes  a  fee  simple  without  the  word  heirs,  (II.  659.)  IV.  279 
every  act  of  parliament  relating  to  him  is  a  public  act,  (II.  876.) 

V.  3 
reversions  and  remainders  vested  in  him  not  barrable  by  recovery, 

(II.  727.)  IV.  350,  351 
may  devise  land,  (III.  12.)   VI.  12 
KING'S  GRANT, 

nature  of,  (II.  909.)  V.  45 

presumption  in  favor  of,  ib.  n. 

how  proved,  ib. 

when  it  may  be  impeached,  ib. 

charters  and  letters-patent,  ib. 

when  need  no  delivery,  ib. 

of  franchises,  when  sufficient,  (II.  910.)  V.  46 

of  fairs,  markets,  parks,  warrens,  &c.  ib. 

of  offices,  ib.  (11.39.)  III.  94 

of  crown  lands,  (II.  911.)  V.  46 

of  lands  acquired  by  escheat  or  forfeiture,  (II.  911.)  V.  52 

how  construed,  (II.  912.)  V.  53 

American  law  on  this  subject,   (II.  911,  n.  912,  n.)   V.  46,  n. 
5*3,  n. 
vol.  in.  78 
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shall  only  be  taken  to  a  common,  and  not  a  double  intent ;  case  of 

mines,  (II.  916.)  V.  53 
what  passes  by  general  words,  ib.  (II.  917.)  V.  54 
general  words  in,  not  referring  to  any  certainty,  will  not  pass  any 

thing,  (II.  517.)  V.  54 
nothing  passes  by  implication,  (II.  912,  n.)  V.  53,  n. 
but  aliter  if  they  refer  to  a  certainty,  (II.  917.)  V.  54 
is  void,  where  it  is  apparent  on  the  face  of  it  that  the  crown  was 
deceived,.  (II.  SI 9.)  V.  56  , 

except  in  case  of  misrecital  in  a  patent,  wherein  the  king's  intent 

sufficiently  appears,  (II.  921.)  V.  57 
or  where  the  king  is  not  deceived  by  false  suggestions  of  the  party, 

but  only  mistaken  by  his  own  surmises,  (II.  921.)  V.  58 
may  be  explained  by  recital,  (II.  921,  n.)  V.  57,  n. 
KING'S  LICENSE  for  alienation  by  tenants  in  capiti,  (II.  299.)  IV. 
5,  6 
in  mortmain.     See  Mortmain. 
KNIGHT  SERVICE, 

tenure  by,  (I.  29.)  I.  22 

incidents  to  and  fruits  of  it,  (I.  29-32.)  I.  23-26 
distinguished  from  escuage,-  (I.  30.)  I.  23 
KNIGHT'S  FEE,  (I.  29.)  I.  22 

L. 

LAND, 

meaning  of  the  word,  (I.  38.)  I.  45,  46 
estate  in  land,  (I.  46.)  I.  47 

liable  for  the  owner's  debts,   (I.   67,  68,   n.  539,  n.)  I.  60,  n.  II. 
63,  n. 

mode  of  levy  on,  and  sale,  in  the  United  States,  (I.  539,  n.)  II. 
63,  n. 

money  to  be  laid  out  in  land,  (I.  41.  83. 100.  164.  373.)  I.  46.  73.  97. 

147.  392,  393 
when  held  to  be  money,  (I.  100.  434.)  I.  99.  449.     See  Money. 
what  passes  in  a  deed  by  the  word  land,   (II.  643.)    IV.  267,  not 

tithes,  (II.  644.)  IV.  268 
effect  of  the  word  land  in  a  devise,  (III.  226.)  VI.  174 
LANDBOC,  (II.  303.)  IV.  7 
LAND  TAX, 

how  estate  tail  conveyed  to  be  sold  for  redeeming,  (I.  100.)  I.  92 
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whether  payable  by  jointress  under  the  word  clear,  (II.  495.)  IV. 
151,  152,  &c. 
LAWS, 

sources  of  our  ancient,  as  to  real  property,  (I.  1-3.)  I.  1-3 
LAY  CORPORATIONS.     See  Corporations. 
LEASE, 

described,  (II.  372.)  IV.  54 

of  freehold,  must  be  perfected  by  livery  of  seisin,  ib. 

for  year?,  must  be  perfected  by  entry,  ib.  (I.  253.)  I.  225 

the  technical  words  demise,  lease,  and  to  farm  let,  are  not  necessary, 

(II.  372.)  IV.  54 
words  of  covenant,  agreement,  or  grant,  will  sometimes  amount  to, 

(II.  373.)  IV.  54,  55 
agreement  for  a  lease,  (II.  374.)   IV.  56 
letting  on  shares,  (II.  373,  n.)  IV.  55,  n. 
when  construed  a  present  demise,  and  when  an  executory  contract, 

(II.  377.)  IV.  58 
must  have  a  certain  beginning  and  ending,  (II.  378.)  IV.  58 
if  the  d.ite  is  impossible,  lease  begins  from  its  delivery,  ib. 
when  the  day  of  the  date  is  included  or  excluded,  (II.  378.)   IV. 

59,  n. 
may  determine  by  proviso  before  the  precise  period  fixed  for  its  ex- 

pration,  (II.  383.  396.)  IV.  60.  71 
all  lands,  whereof  a  person  is  in  possession,  may  be  leased,  (II.  383.) 

IV.  60 
advowsons,  tithes,  and  offices,  not  concerning  the  administration  of 

justice,  may  be  leased,  ib.  (II.  41.  384.)  IV.  61.  III.  99 
Who  may  make  leases  ; 

all  natural  persons  not  disqualified,  and  all  fay  corporations,  (II. 

384.)  IV.  61 
committee  of  lunaties  by  order  of  chancery,  ib. 
tenants  in  fee  simple,  ib. 
tenants  in  fee  tail  may,  by  32  H.  VIII.  c.  28,  s.  1,  make  leases  for 

three  lives,  or  twenty-one  years,  ib.  (I.  97.)  I.  87 
but  otherwise  lease  by  tenant  in  tail  is  not  good  against  remainder- 
man or  reversioner,  (II.  384.  394.)  IV.  61.  70,  or  issue  in  tail, 
(II.  394.)  IV.  70 
and  if  by  feoffment  with  livery,  sometimes  worked  a  discontinu- 
ance, (II.  384.)  IV.  61,  62 
husbands  seised  jure  uxoris,  and  complying  with  32  H.  VIII.  c.  28, 
(II.  385.  395.)  IV.  62.  70 


928  Index. 

LEASE — continued. 

Who  may  make  leases ; 

adopted  in  the  United  States,  (II.  385,  n.)  IV.  62,  n. 

ecclesiastics  seised  jure  ecelesice,  (II.  385.)  IV.  62 

requisites  of  such  leases  under  the  enabling  and  disabling  acts, 

(II.  386-390.  394.)  IV.  62-66.  70,  note  (a) 
parsons  and  vicars,  (II.  390.)  IV.  66,  67 
tenants  for  life,  for  their  own  lives,  (II.  390.)  IV.  67 

effect  of  joining  remainder-man,  or  reversioner,  with  tenant  for 

life,  in  making  a  lease,  (II.  391.)  IV.  67 
under  powers,  (II.  497.)  IV.  157 
tenants  by  the  curtesy  and  in  dower,  (II.  391.)  IV.  67 
tenants  for  years,  for  a  less  number  of  years  than  the  original  term, 
ib.  (II.  416.)  IV.  88 
such  derivative  leases  need  not  be  surrendered  in  order  to  renew 

the  original  lease,  (II.  391.)    IV.  67 
underleases,  ib.  (I.  475.  II.  416.)  II.  8.  IV.  88 
guardians   in   socage,   and  semb.   testamentary,    (II.   321,   322.) 

IV.  68 
executors  or  administrators,  ib. 
joint  tenants,  coparceners,  or  tenants  in  common,  ib. 
copyholders,  when,  ib. 
Who  are  incapable  of  making  leases ; 

insane  persons,  &c.  (II.  392,  393.)  IV.  68,  69 
infants,  unless  the  lease  be  evidently  beneficial,  (II.  393.)  IV.  69 
married  women,  ib. 
What  leases  are  void  ; 

leases  by  tenants  in   tail,  a3  against  the  remainder-man  or  rever- 
sioners, (I.  97.  II.  384.  394.)  I.  87.  IV.  61.  70. 
leases  by  tenants  for  life,  on  death  of  lessors,  (II.  395.)  IV.  70 
leases  by  tenants  for  life  unwarranted  by  their  power,  (II.  498. 

505.)  IV.  158.  165 
leases  under  a  power  not  well  executed,  (II.  498.)  IV.  158 
on  breach  of  condition,  determining  it,  (II.  396.)  IV.  71 
on  non-payment  of  rent  according  to  proviso  determining  it  on  such 
default,  (II.  397.)  IV  72 
but  both  law  and  equity  will  relieve  on  payment  of  arrears  and 
damages,  (I.  503.  II.  398,  n.)  II.  31.  IV.  73,  n. 
where  lessor  only  has  the  option  of  determining  the  lease  on  breach 

of  condition,  (II.  398.)  IV.  73 
distinction  between  void  and  voidable  leases,  (II.  393,  395.)  IV. 
69.71 
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What  leases  are  voidable  only  ; 

leases  by  tenants  in  tail  unwarranted  bv  stat.  32  H.  VIII.  (II.  394.) 
IV.  70 

leases  by  husband  and  wife  unwarranted  by  stat.  32.  H.  VEIL  ib. 

leases  by  a  husband,  alone,  of  his  wife's  land,  ib. 
confirmation  of  lease  by  acceptance  of  rent,  &c.   (II.  395-398.)  IV. 

70—73.     See  Acceptance  of  Rent. 
all  persons  whatever  may  be  lessees,  (II.  398.)  IV.  73 
distinguished  from  an  assignment,  (II.  416.)  IV.  88 
a  freehold  lease  under  a  power,  good  without  livery  of  seisin,  (II.  499.) 

IV.  158,  159 
under  a  power,  when  said  to  be  in  reversion,  (II.  505,  506.)  IV 

164.  166 
concurrent  leases,  (II.  509.)  IV.  169 
commencing  from  the  day  of  the  date,  not  said  to  be  in  reversion, 

(I.  505.)  IV.  165 
under  a  power  in  which  the  usual  rent  is  to  be  reserved,  must  specify 

the  amount  of  the  rent,  (I.  513.)  IV.  172 
under  a  power,  how  usually  restrained,  (II.  499.)  IV.  159 
what  leases  are  excepted  from  the  register  acts,  (II.  849.)  IV.  447 
renewed  by  a  trustee  in  his  own  name,  subject  to  the  former  trust, 

(I.  378.)  I.  396,  397 
may  be  conditioned  to  determine  by  bankruptcy,  (I.  478.)  II.  12 
subsisting  prior  to  a  judgment,  is  a  bar  in  ejectment,  (I.  532.)  II.  56, 

but  not  to  extent  on  elegit,  ib. 
by  a  mortgagor  in  possession,  does  not  bind  a  mortgagee,  (I.  574.) 

II.  81 
the   assignee   of  a  lease  is  liable  to  the  covenants  real,   (I.   581. 

II.  756.)  II.  85.  IV.  372,  and  entitled  to  the  benefit  of  them, 

(II.  756.)  IV.  372 
mortgagee   of  a  lease  is  liable  to  the  covenants  before  entry,  and 

though  never  possessed  in  fact,  (I.  580,  581.)  II.  85,  86 
by  a  mortgagee  in  possession,  when  it  will  bind  a  mortgagor,  (I.  583.) 

11.86 
of  lands  in  mortgage,  how  to  be  made,  (I.  584.)  II.  87,  n. 
renewal  by  a  mortgagee  in   possession,  a  trust  for  the  mortgagor, 

(I.  378.  584.)  I.  396.  II.  87 
grant  of    lease  for  years    will  not  destroy    future  uses,    (I.  786.) 
•  II.  279 

for  years,  by  a  joint  tenant,  binds  the  survivor,  (I.  843.)  II.  376, 
will  sever  a  jointure,  (I.  849.)  II.  380 
78* 
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by  tenant  in  tail,  when  a  discontinuance,  (II.  384.)  IV.  61,  62 

of  lands  devised,  operates  as  a  partial  revocation  only,  (III.  137.) 

VI.  109 
devises  of  leaseholds,  how  revoked,  (III.  139.)  VI.  Ill 
Powers  of  leasing,  (II.  497.)  IV.  157.     See  Powers. 
no  use  results  between  lessor  and  lessee  for  life  or  years,  (I.  346.) 

1.377 
no  trust  implied  between  lessor  and  lessee,  (I.  384.)  I.  403 
the  possession  of  a  lessee  for  years  is  the  possession  of  the  heir, 

(I.  51.  156.  II.  106.)  I.  50.  141.  III.  344,  345 
the  lessee  of  a  mortgagor  has  a  right  to  redeem,  (I.  577.)  II.  83 
a  lessee  who  has  paid  no  fine  and  pays  no  rent  is  not  a  purchaser 

within  the  statute  27  Eliz.  c.  4.  (II.  832.)  IV.  433 
a  lessee  at  a  rack  rent  is  a  purchaser  for  a  valuable  consideration 

within  the  statute  27  Eliz.  c.  4.  ib. 
a  second  lease  devests  the  first,  when,  226 
Privity  which  may  exist  between  a  lessor  and  a  lessee,  and  their 

assignees,  (II.  759,  760.)  IV.  375,  376 
LEASE  AND  RELEASE.     See  Release. 

is  derived  partly  from  statute  of  uses,  and  partly  from  the  principles 

of  common  law,  (II.  435.)  IV.  113 
is  in  fact  a  bargain  and  sale  for  a  year  and  a  common  law  release, 

operating  by  enlargement  of  estate,  ib.  (II.  406.)  IV.  79 
ancient  practice  of,  (II.  453.)  IV.  113 
present  practice  of,  how  contrived,  (II.  454.)  IV.  114 
operates   by  transmission  of  possession,  no  actual  entry  necessary 

thereon,  ib.  (II.  454.)  IV.  114 
is  the  most  common  assurance  for  transfer  of  freehold  estates,  ib. 
lease  and  release  may  be  in  the  same  deed,  ib. 
words  of  demise  will  amount  to  a  good  bargain  and  sale,  to  ground  a 

release,  (II.  454.)  IV.  114 
the  recital  of  a  lease  for  a  year,  is  evidence  of  such  lease  against  the 

releasor,  but  not  against  strangers,  ib.  exception,  ib. 
in  Ireland  lease  for  a  year  not  required,  ib. 
Who  may  convey,  and  what  may  be  conveyed  by  it ; 
estates  in  remainder  and  reversion,  (II.  455.)  IV.  115 
incorporeal  hereditaments,  ib. 
nominal  consideration,  as  of  5s.  or  a  peppercorn  rent,  is  sufficient  to 
raise  a  use  in  a  bargain  and  sale,  to  ground  a  release,  ib.  (II.  456.) 
IV.  116 
no  consideration  necessary  in  the  deed  of  release  to  the  bargainee  for 

a  year,  (11.456.)  IV.  116 
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Who  may  convey,  and  what  may  be  conveyed  by  it ; 

does  not  devest  any  estate,  or  create  a  discontinuance  of  forfeiture, 

ib.   for   it   merely   passes   what    releasor    may   lawfully   convey, 

(I.  777.)  II.  270 
uses  may  be  declared  on  a  lease  and  release  in  fee,  but  not  on  a 

release  or  confirmation  which  ensues  by  way  of  miter  le  droit, 

(II.  472.)  IV.  131 
Qu.  if  a  use  results  on,  (I.  342.  457.)  I.  373.  IV.  116 
may  contain  powers,  (II.  477.)  IV.  135 
effectual,  though  improper  execution  of  a  general  power,  (II.  535.) 

IV.  195 
conveyance  void  as,  may  operate  as  a  grant  and  assignment,  (II.  602.) 

IV.  249 
releases,  &c.  to  uses,  if  entitled  to  possession  of  title  deeds,  (II.  458.) 

IV.  Qu.  117 
operates    as  an   extinguishment  of  a  power  relating  to   the   land, 

(II.  577.)  IV.  234 
does  not  extinguish  a  power  in  gross,  (II.  579.)  IV.  235 
nor  a  power  simply  collateral,  (II.  582.)  IV.  238 
by  a  particular  tenant  will  not  destroy  contingent  remainders,  (I.  776.) 

II.  270 
LEGACY, 

in  a  bar  of  dower  entitled  to  preference,  (I.  184.)  I.  161 

when  satisfaction  presumed,  (II.  263.)  III.  457,  n. 

stands  on  the  same  ground  as  a  specified  or  scheduled  debt,  (I.'  435.) 

I.  450 
out  of  real  property,  not  within  the  statute  of  limitations,  (II.  273.) 

III.  468 

what  passes  by  the  word  legacy  in  a  devise,  (III.  230.)  VI.  176 

a  devise  of  lands   charged   with  legacies   gives   an   estate   in   fee, 

(III.  283.)  VI.  222 
a  legatee  may  be  witness  to  a  will  of  lands,  (I.  67.)  I.  60 
LEGAL  ESTATE, 

vests  in  trustees  when,  (I.  354-368.)  I.  382-390 

when  it  follows  the  use,  (I.  326,  327.)  I.  357,  358 

the  rule  in  Shelley's   Case  applied  to  devises  of,  (III.  346-403.) 

VI.  275-328.     See  Rule  in  Shelley's  Case. 
cannot  unite  with  an  equitable  one  under  the  rule  in  Shelley's  Case, 

(II.  691.  III.  387.)  IV.  312.  VI.  312 
where  a  bar  in  ejectment,  (I.  400.  421.  422.)  I.  414.  442,  443 
where  a  re-conveyance  of  it  will  be  presumed,  (I.  442.)  I.  443,  &c. 
when  not,  (I.  403.)  I.  416 
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LEVANCT  AND  COUCHANCY,  (II.  5.)  III.  67 
LEX  LOd, 

evidence  of,  III.  394 
LIBERATE, 

effect  of  against  priority  of  the  crown  in  executions,  (I.  526.)  II.  50 
LIBERUM  TENEMENTUM.     See  Tenement. 
LIEN, 

by  prerogative,  (I.  69,  n.  527,  n.)  I.  61,  n.  II.  51,  n. 
LIFE, 

estate  for.     See  Estate  for  Life. 
LIMITATION,  STATUTES  OF.     See  Prescription. 

operate  as  an  extinguishment  of  a  remedy  by  action,  without  giving 
the  estate  to  the  other ;   therefore   properly  called  a  negative  pre- 
scription, (II.  237.)  in.  430 
antiquity  of  this  kind  of  prescription,  (II.  238.)  III.  431 
stated,  ib. 
effects  of, 

as  to  writs  of  right,  (II.  239.)  III.  432 

as  to  prescriptive  rights,  ib. 

as  to  avowries    for    rent,  suit,  and    service,  accruing    within  fifty 

years  before,  (II.  262.)  Ill  455,  456 
as  to  writs  oi'formedon,  (II.  239.)  III.  432 
as  to  entry  upon  lands,  (II.  241.)  III.  434 

semb,  actual    entry    unnecessary,  if  ejectment   brought  within 
twenty  years,  (II.  244.)  III.  436 
'  effect  of  twenty  years'  peaceable  possession,  ib.    n 
such  a  possession,  to  be  good,  must  be  adverse  to  the  title  of  the 

claimant,  (II.  268.)  III.  460 
previously  to  stat.  3  &  4  Will.  IV.  c.  27,  a  valid  existing  lease 

postponed  the  right  of  entry,  (II.  247.)  III.  439 
aliter,  if  the  lease  was  void  or  considered  as  a  trust  for  the  person 

entitled  to  the  inheritance,  (II.  250.)  III.  443 
previously  to  the  above  statute,  where  a  new  right  accrued,  a  new 

entry  was  given,  (II.  254.)  III.  447 
the  entry  must  be  upon  the  land,  (II.  257.)  III.  450,  and  followed 
by  action  within  one  year,  (II.  258.)  III.  451 
extend  to  all  natural  persons,  all  freehold  and  leasehold  estates,  copy- 
holds, rents,  and  offices  with  fee,  (II.  260,  261.)  III.  452,  453 
nullum   tempus   act   to   bar   the    king   and   his   lessees,    (II.    264.) 

III.  457 
what  persons  and  estates  not  within, 
mortgages  when,  (I.  624.)  II.  116 
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what  persons  and  estates  not  within, 

previously  to  stat.  3  &  4  Will.  IV".  c.  27. 

ecclesiastical  corporations,  (II.  262.)  III.  453,  454 
advowsons,  ib. 

rents  created  by  deed,  or  reserved  on  any  particular  estate,  and 
the  certainty  appearing  in  the  deed,  (II  262,263.)  111.455,456 
bond  debts,  and  other  specialties,  (II.  263.)  III.  457 
legacy  given  out  of  real  estate,  (II.  274.)  III.  468 
but  the  above  stat.  3  &  4   Will.  IV.  c.  27,  extends  to  them  all, 
(II.  256.  262.  264.)  III.  449.  454.  457 
dignities,  ib.  (II.  55.)  III.  184,  not  even  in  case  of  adverse  posses- 
sion, ib. 
fealty  and  other  services,  (II.  263.)  III.  456 
trust  estates,  as  between  cestui  que  trust  and  trustees,  when  there  is 

adverse  possession,  (II.  268.)  III.  460,  aliter  when  there  is,  ib. 
tithes,  previously  to  stat.  2  &  3   Will.  IV.  c.  100.  51.   (II.  262.) 
III.  455 
Savings  in  the  statute  21  Jac^I.  (II.  258.)  III.  451 
savings  in  American  statute?,  (II.  258,  n.)  III.  ib.  n. 
where  fraud  is  charged  defendant  cannot  plead,  stat.  lim.  to  the  dis- 
covery of  his  title,  but    must   answer    to    the   fraud,  (II.  272.) 
III.  467 
but  a  bond  fide  purchaser  will  not  be  affected  by  such  fraud,  ib.  n.  (J.) 
whether  a  bill  pending  in  chancery  takes  the  case  out  of,  (II.  274.) 

III.  468 

Chancery,  how  far  bound  by  these  statutes,  (II.  266,  n.)  III.  459,  n. 

Synopsis  of  American  statutes  of  limitation,  (II.  274,  n.)  III.  469,  n. 
LIMITATION,  Words  of,  (II.  655.)  IV.  275 
LINEAL  CONSANGUINITY,  (II.  137.)  III.  319 
LINEAL  WARRANTY,  (II.  736.)  IV.  358 
LIVERY  OF  SEISIN,  (I.  46.  48.)  I.  47.  49 

nature  and  manner  of,  (II.  363.)  IV.  47,  n. 

equivalent  to  the  investiture  of  feudal  law,  (I.  47.)  I.  47 

land  might  have  been  transferred  by  verbal  contract,  if  accompanied 
by,  till  29  Car.  II.  c.  3,  s.  1,  (II.  302.  332.  413.)  IV.  8.  27.  85 

must  be  in  each  county,  where  the  lands  lie  indifferent  ones,  (II.  362.) 

IV.  46 

unless  they  are  comprised  within  the  same  manor,  ib. 

livery  in  deed  and  in  law,  (II.  363.)  IV.  47 

livery  in  law  does  not  transfer  the  freehold  till  entry,  (II.  364.)  IV.  47 

may  be  given  and  received  by  attorney,  (II.  364)  IV.  48 
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courts  of  law  and  equity  sometimes  presume  it,  (II.  364.)  IV.  48 

where  equity  will  supply  the  want  of  it,  ib. 

necessary  to  a  feoffment,  (II.  361.)  IV.  46,  and  see  Doe  v.  Taylor, 
5  Bar.  and  Adol.  575 

where  necessary  to  the  operation  of  a  gift,  (II.  368.)  IV.  51. 

not  of  a  grant,  ib. 

necessary  to  the  completion  of  a  freehold  lease,  (II.  372.)  IV.  54 

not  to  that  of  an  exchange,  (II.  401.)  IV.  75 

not  necessary  in  a  surrender,  (II.  413.)  IV.  85 

nor  in  a  freehold  lease  under  a  power,  (II.  498.  499.)  IV.  158,  159 

livery  to  one  joint  tenant  enures  to  all,  (I.  844.)  II.  377 
LOCAL  LIBERTIES,  might,  before  the  statute  27  Hen.  VIII.,  be  con- 
veyed to  uses,  (I.  305.)  I.  341. 
LONDON, 

custom  of  barring  down  there,  (T.  211.)  I.  177 

a  married  woman  may  bind  herself  in  London,  by  a  deed  enrolled, 
(11.317,318.)  IV.  19,20 
LORD  AND  VASSAL.     See  Feuds. 

connection  between,  (I.  14.)  I.  11 

duties  and  obligations  of,  (I.  17.)   I.  13 

respective  estates  of,  in  the  feud  ; 
nature  of,  (I.  16,  17.)   I.  12,  13 
subject  to  forfeiture,  (I.  21,  22.)   I.  16,  17 

origin  of  lord's  courts,  (I.  22.)   I.  17.  30 
LORD  OF  A  MANOR,  (I.  35.)   I.  33 
LORD  BY  ESCHEAT.     See  Escheat. 
LUNATICS.     See  Idiots  and  Lunatics. 

M. 

MACHINERY,  when  part  of  the  realty,  (I.  40.)  I.  46 
MAGNA  CHART  A.     See  Statutes,  K.  John. 
MANOR, 

what  passes  in  a  deed  by  the  word  manor,  (II.  638.)  IV.  266 
MARKETS,  right  of  holding  them.     See  Franchises. 

Marlbridge,  stat.  of.     See  Statutes  Hen.  111. 
MARRIAGE, 

selling  of  wards,  (I.  33.)  I.  27 

necessary  to  curtesy,  (I.  154.)   I.  140 

and  to  dower,  (I.  175.)  I.  154 

cannot  be  made  void  by  the  ecclesiastical  court  after  the  death  of 
either  party,  (I.  154.  175.)  I.  140.  155 


Index.  935 

MARRIAGE — continued. 

how  the  fact  of  marriage  is  proved,  (I.  175.)  I.  155 
conditions  against,  are  generally  void,  (I.  471.  480.)  IT.  5.  14 
marriage  contracts  by  female  infants,  (II.  311.)  IV.  15, — by  male 

infants,  (II.  313.)  IV.  16 
is  a  valuable  consideration,  (I.  236.  II.  323.  671.  833.)  I.  203.  IV. 

24.  292.  434 
distinction  between  a  conveyance  previous  to  and  in  consideration  of 

marriage,  and  a  conveyance  made  afterwards  to  a  wife  or  her  chil- 
dren, (II.  836,  837.)  IV.  437,  438 
how  far  the  consideration  of  marriage  extends,  (II.  842.)  IV.  442 
conveyances  in  derogation  of  marriage  rights,  also  marriage  bonds, 

and  beneficial  leases  taken  as  rewards  for  procuring  marriage,  are 

void  in  equity,  (II.  801.)  IV.  411 
construction  of  marriage  articles,  (II.  615.  679.)  IV.  259.  302 
marriage  and  birth  of  a  child  revoke  a  devise,  (III.  104.)  VI.  89 
Qu.  whether  marriage  alone  revokes  a  devise,  (III.  108,  109.)  VL 

91,  92 
revokes  a  woman's  will,  (III.  110.)  VI.  92 
conditions  in  restraint  of  marriage.     See  Conditions. 
marriage  settlements.     See  Settlements. 
MARRIED  WOMEN, 

may  dispose  of  lands  with  husband's  consent,  (I.  101,  102.)  I.  100 

before  whom  her  disposition  to  be  acknowledged,  ib. 

a  devise  of  a  copyhold  by  a  married  woman   is   void,   (III.  46.) 

VI.  42 
may  be  seised  to  use,  (I.  303.  317.)  I.  340.  349 
no  laches  can  be  imputed  to  a  married  woman,  (I.  239.  623.)  I.  205. 

II.  115 
not  bound  by  delivering  up  voluntary  bond  to  settle  jointure,  (I.  238.) 

I.  205 
trust  for  the  separate  use  of  a  married  woman,  (I.  362.)  I.  385 
cannot  be  trustees  for  their  husbands,  (I.  383.)  I.  402 
purchase  in  the  name  of  a  married  woman,  ib. 
may  be  bound  by  a  condition,  (I.  494.  497.)  II.  26,  27 
bound  by  a  decree  of  foreclosure,  (I.  697.)  II.  199 
exception  in  favor  of  married  women  in  the  statutes  of  limitation, 

(II.  258.)  III.  451 
what  deeds  they  may  execute,  (II.  318.)  IV.  20 
their  deeds  are  generally  void  both  at  law  and  in  equity,  ib. 
may  be  grantees  in  a  deed,  (II.  319.)  IV.  21 
may  take  from  their  husbands  under  the  statute  of  uses,  ib. 
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deed  of,  may  be  made  good  by  a  second  delivery  after  husband's  death, 

(II.  340.)  IV.  30 
escrow  of,  (II.  341.)  IV.  31 
cannot  make  leases,  (II.  393.)  IV.  69 
but  may  appoint  persons  to  make  and  receive  surrenders  of  leases  for 

the  purposes  of  renewal,  ib. 
might  join  with  their  husbands  in  declaring  the  uses  of  a  fine  or  recov- 
ery, (II.  469.)  IV.  128 
cannot  declare  the  uses  of  a  lease  and  release,  (II.  472.)  IV.  131 
may  execute  powers  of  appointment  or  revocation,  (II.  486.)  IV.  143 
may  take  from  their  husbands  by  appointment,  (II.  489.)  IV.  146 
may,  by  the  custom  of  London  and  some  other  cities,  bind  themselves 

by  a  deed  enrolled,  (II.  317,  318.)  IV.  19,  20 
are  disabled  from  devising  by  the  statute  of  wills,  (II.  484.  III.  13.) 

IV.  142.  VI.  13 
may  make  wills,  in  case  their  husbands  are  banished,  or  have  abjured 

the  realm,  (III.  14.)  VI.  14 
may  be  devisees,  (III.  21.)  VI.  15 
MEMOEIALS, 

circumstances  required  by  the  register  acts,  (II.  848.)  IV.  445 
a  memorial  of  a  devise  may  be  registered,  (III.  10.)  VI.  9,  10. 
of  annuities,  (II.  867.)  IV.  461 
MEMOEY,  legal,  (II.  226.)  III.  425 
MEEE  POSSIBILITY  not  to  be  regarded  in  presuming  conveyances, 

(I.  403.)  I.  416 
MEEGEE,  (I.  64.)  I.  56.     See  Surrender. 
governed  by  intent,  (I.  272,  n.)  239,  n. 

I.  defined,  (II.  563.)  VI.  467 

all  inferior  estates  merge  in  the  fee,  (I.  64.)  I.  56 
distinguished  from  suspension,  (III.  564.)  VI.  467 

extinguishment,  (III.  565.)  VI.  468 
implied  surrenders   of  leaseholds,   (III.  565.) 
VI.  468 

II.  Eequisites  to  produce  merger,  (III.  566.)  VI.  469 

1.  the  estates  must  meet  in  the  same  person- without  any  inter- 

vening estate,  ib. 

2.  they  must  be  estates,  not  rights,  (III.  567.)  VI.  470 

3.  they  must  be  estates  in  the  same  part  of  the  land,  (111.  568.) 

VI.  471 

4.  the  estate  in  remainder  or  reversion  must  be  greater  in  quan- 

tity, (III.  571.)  VI.  473 
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Requisites  to  "produce  merger  ; 

5.  the  estates  must  unite  in  the  same  person,  in  the  same  right, 

(III.  577.)  VI.  479 

6.  or  if  in  different  rights,  they  must  meet  by  act  of  the  party 

and  not  by  mere  act  of  law,  ib. 

7.  and  if  in  different  rights  an  absolute  power  of  alienation  must 

be  incident  to  both  estates,  (III.  578.)  VI.  480 

III.  When  union  does  not  produce  merger,  (III.  579.)  VI.  481 

IV.  Consequences  of  merger,  (III.  588.)  VI.  491 

1.  upon  the  party  whose  estate  is  merged,  ib. 

2.  upon  persons  having  interests,  derived  thereout,  (III.  589.) 

VI.  492 

3.  upon  the  estate  in  which  the  merger  takes  place,  (III.  592.) 

VI.  494 
takes  place  where  a  particular  estate  vests  in  the  person  who  has  the 

fee  simple,  (I.  64.  III.  564.)  I.  56.  VI.  467 
and  where  a  charge  as  a  sum  of  money  comes  to  him,  (I.  64.  III. 

588.  594.)  I.  56.  VI.  491.  496 
and  where  the  money  is  secured  by  a  legal  estate  in  a  third  person, 

(I.  64.)  I.  56 
exception,  ib. 
estates   tail  not  subject  to,   (I.  85,  827.  III.  579.)  I.  75.  n.  362. 

VI.  481 
exception  previously  to  stat.  3  &  4  Will.  IV.  c.  74.  (III.  579,  580. 

588.)   V.  168.  VI.  481,  482,  491 
of  estates  for  life,  (I.  106.  III.  564.  568-572.)  I.  104.  VI.  467. 

471-475 
an  estate  pour  autre  vie  will  merge  in  an  estate  for  a  man's  own  life, 

(I.  103.  107.)  in.  570,  571.)  I.  102.  104.  VI.  473,  474 
of  trust  estates,  (I.  398,  399.  407--409.  III.  591.)  I.  413,  414.  420- 

422.  VI.  493 
of  powers,  (II.  584.  HI.  588.)  IV.  241.  VI.  490,  491 
of  an  estate  for  years,   (I.  268,  269.  HI.  574.)  I.  236,  237.  VI. 
476 
for  purposes  of,  reversion  always  considered  the  greater  estate, 

(I.  240.  III.  574.)  I.  240.  VI.  476 
by  union  with  the  freehold,  (I.  269.)  I.  236 
except  where  only  an  interesse  termini,  (I.  269.  III.  569.)  I.  237. 

VI.  470. 
by  surrender,  (I.  270.)   I.  237,  238, — to  a  reversioner  for  years, 
(II.  415.  III.  566.)  IV.  87.  VI.  469 
VOL.  III.  79 
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Consequences  of  merger ; 

by  implied  surrender,  (III.  565..)  VI.  468 
a  term  for  years  saved  from  merger  by  the  statute  of  uses,  (I.  273. 

327.  ni.  580.  586,  587.)  I.  240.  358,  359.  VI.  483.  489,  490 
equity  relieves  against  merger  of  term,  (I.  273.  III.  578.  580.  589.) 

1.240.  VI.  480.  483.  492. 
gradation  of  estates  in  reference  to,  (III.  573.)  VI.  475 
if  governed  by  the  intention,  (III.  585  and  n.)  VI.  487  and  n. 
MESNE  INCUMBRANCER,  (I.  415.)  I.  427 
MESSUAGE, 

what  was  anciently  meant  by  this  word,  (II.  6.)  III.  67 
what  will  pass  by  it  in  a  deed,  (II.  642.)  IV.  267 
what  in  a  devise,  (III.  227.)  VI.  175 
MILITARY  TENURES, 
account  of,  (I.  27.)  I.  20 

abolition  of,  (I.  34.  II.  299,  300.)  I.  28.  IV.  6,  7 
MILLS, 

dower  of,  (I.  198.)  I.  169 
MINES, 

belong  to  tenant  in  fee  simple,  (I.  63.)  I.  55 

of  gold  and  silver,  belong  to  the  king,  (I.  39,  62.  ib.  n.)  I.  46.  55. 

ib.  n. 
opening  mines  by  tenant  for  life  is  waste,  (I.  124.)  I.  118 
when  opened  are  subject  to  dower,  (I.  198.)  I.  169 
custom  of  manor  as  to,  (I.  292.)  I.  266 

cannot  be  dug  for  either  by  the  lord  of  a  manor,  or  by  the  copyholder 
without  a  custom,  (I.  292.)  I.  268.  282,  283 
but  may  by  the  lessee  of  land  and  mines  thereon,  (I.  125.)  I.  118 
are  under  the  protection  of  trustees  to  preserve  contingent  remainders, 

(I.  808.)  II.  301 
as  to  mines  being  a  distinct  right  from  the  right  to  the  soil,  (II.  889.) 

V.  16 
royal  mines  do  not  pass  by  king's  grant  of  all  mines,  &c.  (II.  916.) 
V.  53.     Exceptions,  (II.  924.)  V.  60 
MONEY  to  be  laid  out  in  land, 

considered  in  equity  as  land,  (I.  39,  164.)  I.  46.  97.  99.  147 

when  held  to  be  land,  (I.  434.).  I.  99.  449,— when  not,  (I.  244.),  I. 

214 
may  be  entailed,  (I.  83.)  I.  73, — mode  of  barring  such  entail,  (1. 100.) 

1.97,99 
liable  to  curtesy,  (I.  164.)  I.  147 
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does  not  escheat,  (II.  213,  214.)  III.  415,  416 

will  pass  by  a  devise  of  lands,  tenements,  and  hereditaments,  (III. 

226.)  IV.  174 
following  money  into  land  when  wrongfully  expended,  (I.  373,  374.) 

I.  392,  393 
MONSTRAVERUNT,  writ  of,  (I.  35.)  I.  37 
MORAL  CERTAINTY, 

the  guide  in  questions  of  title,  not  mathematical  certainty,  (I.  403.) 

1.416 
MORTGAGE, 

origin  of  mortgages,  (I.  545.)  IT.  64 

mortgage  at  common  law,  (I.  545,  546.)  I.  65,  66 

interposition  of  court  of  chancery,  (I.  546.)   I.  66 

description  of  a  mortgage,  (I.  548,  ib.  n.)  I.  67.  ib.  n. 

American  law  on  this  subject,  ib.  n. 

defeasance  or  clause  of  redemption  in  a  separate  deed,  ib.  (I.  548,  n» 

626.)  I.  67,  n.  117,  118 
covenant  for  payment  of  the  mortgage  money  is  now  usual  in  Eng- 
land, as  an  additional  security,  (I.  551.  642,  643.)  I.  68.    138, 

139 
American  usage  otherwise,  (I.  551,  n.)  I.  68,  n. 
effect  of  it,  (I.  552,  642.)  I.  68.  138,  139 
effect  of  the  want  of  it,  (I.  551,  n.)   I.  68,  n. 
mortgages  in  fee  and  for  years,  (I.  552.)  I.  68 
convenant,  peculiar  to  mortgage  for  years,  (I.  553.)  I.  69 
Welsh  mortgages,  (I.  553.  627.  697.)  I.  69.  118.  198 
equitable  mortgages,  as  e.  g.  by  written  agreement  to  transfer  an 

estate,  or  deposit  of  title  deeds,  or  copy  of  court  roll,  as  a  security, 

(I.  554.  672.)  I.  69.  164 
American  law  as  to  deposit  of  title  deeds,  (I.  553,  n.  671,  n.)  II.  69,  n, 

163,  n. 
every  conveyance  of  a  real  estate  for  securing  repayment  of  a  sum 

of  money  is  a  mortgage,  (I.  556.)  II.  69 
restraints   on   the  right  of  redemption   are  void,    (I.  556-559.)  •  II. 

69-71 
what   is   once   a   mortgage    continues   a   mortgage,    (I.   556,  561.) 

II.  69.  73 

no  agreement  made  at  the  time  of  mortgage,  that  in  default  of  pay- 
ment at  a  given  day  the  conveyance  shall  be  absolute,  is  good, 
(I.  557.)  II.  70 
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no  subsequent  agreement  to  restrain  right  of  redemption  to  a  particu- 
lar period,  is  good,  (I.  558.)  II.  71 

distinguished  from  a  new  agreement  for  an  absolute  purchase,  (I.  559.) 
II.  72 

and  from  a  defeasible  conditional  purchase,  (I.  561,  562,  n.  566,  n.) 

I.  74.  ib.  n.  78,  n. 

a  power  of  sale  may  be  given  to  a  mortgagee,  if  the  money  borrowed 
is  not  paid  at  the  given  time,  (I.  567,  568,  n.)  II.  78,  79,  n. 
may  be  assigned,  (I.  573.  590.)  II.  81.  89 

assignee  only  entitled  to  what  is  really  due,  (I.  591.)  II.  89 

is  considered  in  equity,  and  passes  by  will  as  personal  property,  the 
debt  being  the  principal  and  the  land  the  accessory,  (I.  550.  592. 
600.  660,  661.)  II.  68.  90.  95.  155,  156 

unless  the  intention  of  mortgagee  seems  to  have  been  otherwise, 
(I.  592.)  II.  90 

the  right  to  the  land  follows  the  assignment  or  forgiving  of  the  debt, 
though  such  forgiving  were  by  parol,  (I.  592,  593.)  II.  91 
.  but  the  land  must  be  reconveyed  after  payment  of  the  money,  ib. 
unless  mortgage  ceases  under  proviso  for  cesser,  and  money  paid 
at  the  time  specified  therein,  ib. 

irredeemable,  when,  (I.  598.)  II.  93 

by  husband 'and  wife,  (I.  648.)  II.  143 

Second  mortgage,  (I.  599.  664,  665.  678-680.)  II.  94,  95.  157,  158. 
169—174.     See  infra,  of  Tacking. 

how  affected  in  equity  by  the  register  acts,  (II.  831.)  IV.  433 

equity  of  redemption  of  mortgage  in  fee  made  before  marriage  pre- 
viously to  stat.  3  &  4  Will.  IV.  c.  105,  was  not  liable  to  the  dower 
of  the  mortgagor's  wife,  (I.  185.  189.  395.  602.)  I.  163,  164.  410. 

II.  97 

aliter  for  mortgage  for  years,  (I.  184.  608.)  I.  162.  II.  102 
by  a  joint  tenant,  severs  the  joint  tenancy,  (I.  849.)  II.  380 
of  lands  devised,  operates  as  a  partial  revocation  of  the  devise,  (III. 

138.)  VI.  110 
■what  words  pass  mortgages  in  a  devise,  (III.  256—259.)  VI.  200—202. 

See  Devise. 
mortgage  in  fee  will  pass  under  a  devise  of  real  estate,  though  equity 

of  redemption  not  released,  (I.  592.)  II.  90 
Mortgagor,  interest  and  power  of,  i 

is   the  legal   owner   against   all   persons   except  the   mortgagee, 
(I.  571,  n.)  II.  80,  n. 

how  considered  in  equity,  (I.  550.)  II.  68 
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Mortgagor,  interest  and  power  of ; 

is  quasi  tenant  at  will  to  mortgagee,  (I.  570.  580.)  II.  80.  85 ; 

exception,  (I.  570.)  II.  80 
not  entitled  to  six  months'  notice  to  quit,  (I.  574.)  II.  81,  82  ;  so  of 

his  lessee,  (I.  574,  n.)  II.  81,  ib.  n. 
his  interest  is  therefore  inferior  to  that  of  tenant  at  will,  ib. 
his  concurrence  necessary  to  grant  a  lease,  (I.  583,  n.)  II.  87,  n. 
usually  made  a  party  to  assignment  by  mortgagee,  (I.  591.)  II.  89 
loses  his  right  of  redemption  by  fraud,  (I.  596.)  II.  93 
must  make  what  title  to  mortgagee,  (I.  695.)  II.  197 
Mortgagor  in  possession, 

what  tenancy  subsists  between  him  and  mortgagee,  (I.  570.  574,  n.) 

II.  80,  81,  ib;  n. 
cannot  commit  waste,  (I.  574.)  II.  81 
cannot  make  a  lease  to  bind  the  mortgagee,  ib. 
but  his   lessee  is  not  a   trespasser,  ib.  n.    (I.   574,  n.  576,   n.) 

II.  83,  n. 
after  forfeiture,  is  in  what  situation  quoad  mortgagee  and  strangers, 

(I.  598.)  II.  94 
has  such  a  possession  as  in  equity  is  equivalent  to  actual  seisin, 

(I.  599.)  H.  94,  95 
mortgagor  being  in  possession,  when  satisfaction  presumed,  (I.  629.) 
II.  121 
Mortgagee,  interest  and  power  of,   (I.  434.  570.  574.)  I.  449,  450. 
II.  80,  81,  n.  83 
has  the  legal  estate,  (I.  574.)  II.  83,  as  far  as  necessary  to  his 

security,  (I.  595,  596.)  II.  92 
considered  in  equity  as  trustee  for  mortgagor,  (I.  550.  577.  593, 

594.)  n.  68.  83.  91,  92 
holds  the  lands  mortgaged  as  a  pledge  for  securing  repayment  of 

money  borrowed,  (I.  577.)  II.  83 
is  a  purchaser  for  valuable  consideration,  (II.  831,  n.)  IV.  433,  n. 
.        may  sell  under  a  power,  (I.  567.)  II.  78 
on  non-payment  of  the  interest, 

may  bring  ejectment,  subject  to  what  stay  of  proceedings, 

(I.  578.)  II.  83,  84. 
may  give  notice  of  the  mortgage  to  the  tenants,  and  is  then 
entitled  to  the  rent,  (I.  578,  n.)  II.  84,  ib.  n. 
of  a  lease  by  assignment,  is  subject  to  the  covenants,  though  he 
never  occupied  or  became  possessed  in  fact,  (I.  580,  581.)  II. 
85,  86 

79* 
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Mortagor,  in  possession ; 

this  doctrine  questioned,  (I.  581,  n.)  II.  86,  u. 

is  a  purchaser  for  valuable  consideration  within   27   Eliz.  c.  4. 

(I.  434.  II.  835.)  I.  450.  IV.  436 
husband  of  mortgagee  in  fee  cannot  be  tenant  by  the  curtesy  unless 

when,  (I.  600.)  II.  95 
ought  to  have  the  title  deeds,  if  the  possession  of  them  be  incident 

to  his  security,  and  why,  (I.  671-674.)  II.  163-166 
becoming  lunatic,  his    committee  may  convey,   {I.   630,  n.)  II. 

122 
making  lasting  improvements  is  entitled  to  amount  of  expenditure 

with  interest,  (I.  653.)   II.  149 
Mortgagee  in  possession ; 

will  be  restrained  by  chancery  from  committing  waste,  (I.  582.) 

II.  86 
except  when  the  security  is  defective,  ib. 
produce  of  timber  cut  down  by,  how  applied,  ib. 
of  a  copyhold,  may  commit  what  waste  to  prevent  forfeiture,  ib. 
cannot  make  leases  so  as  to  bind  mortgagor ;  exception,  ib.  (I.  583.) 

II.  87  and  n. 
cannot  present  to  a  living,  (I.  587.)  II.  87 
could  not  bar  mortgagor  by  fine,  (I.  587.)  II.  87 
who  renews  a  lease,  is  a  trustee  for  mortgagor,  ib. 
must  account  with  the  mortgagor,  as  his  bailiff,  for  the  profits,  ib. 

(I.  585.)  II.  88,  ib.  n. 
so    to   the    creditors   if   he    collude   with    mortgagor,    (I.   585.) 

11.88  • 

assigning  his  mortgage,  without  mortgagor's  consent,  is  answerable 

for  the  profits,  (I.  586.)  II.  88 
will   not   be    allowed    any   thing   for   his    trouble    in    receiving 

rent,  ib. 
American  practice  on  this  point,  (I.  586.)  II.  88,  n. 
will  be  allowed  what  expenses,  ib.  (I.  587.)  II.  89,  ib.  n.  • 

whenever  gross  sum  received  by,  exceeds  the  interest,  it  shall  be 

applied  to  sink  the  principal,  (I.  588.)  II.  89 
may  assign  his   mortgage  before  or  after  entry  into  possession, 

(I.  572.  591.)  II.  81.  89 
assignment    by,   to   insolvent,   is   a    breach    of  trust,    (I.    586.) 

II.  88 
assignee  is  only  entitled  to  what  is  really  due,  (I.  591.)  II.  89 
and  must  allow  payments  to  the  mortgagee  without  notice,  ib. 
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Mortgagee  in  possession ; 

receiving  rents  and  profits  and  converting  them  to  his  own  use  after 

mortgage-money  paid   is   chargeable    with   interest,    (I.   658.) 

H.  153' 
An  equity  of  redemption, 

origin  and  nature  of,  (I.  547.  596,  597.  599.)    II.  66.  92.  93,  n. 

95 
the  right  to  redeem  cannot  be  restrained,  (I.  556.)  II.  69 
may  be  lost  by  fraud,  (4  W.  &  M.  c.  16.)  (I.  596.)  II.  93 
similar  in  many  respects  to  a  trust  estate,  ib.  (I.  598.)  II.  96 
may  be  devested,  and  adverse  possession  obtained,  (I.  599.)  II.  94 
is  alienable  and  entailable  as  a  trust  estate,  ib. 
passes  by  voluntary  conveyance,  ib.  ■• 

is  devisable  as  such,  (I.  599.  III.  36.)  II.  94.  VI.  25 
such  devise  is  within  statute  of  frauds,  (III.  78.)  VI.  67 
descends  as  equitable  estates  to  the  heir  of  mortgagor,  (I.  598.) 

II.  94 
follows  the  customary  descent  as  in  borough  English  or  gavelkind, 

(I.  599.)  II.  94 
there  might  be  possessio  fratris  of,  ib. 
may  be  mortgaged,  (I.  599.)  II.  94 

such  mortgage  is  usually  called  a  Second  Mortgage,  and  why 
seldom  advised,  ib.   (I.  655.)  II.  158 
may  be  charged. with  payment  of  an  annuity,  (I.  600.)  II.  95 
of  a  mortgage  in  fee  is  subject  to  curtesy,  ib.  (I.  165.)   I.  148 

for  there  may  be  a  seisin  of  it,  (I.  600.)  II.  95 
of  a  mortgage  in  fee  previously  to  stat.  3  &  4  Will.  IV.  c.  105, 

not  subject  to  dower,   (I.  185.  190.  394.   602.)    I.  162,   163, 

164.  410.  II.  97 
of  a  mortgage  for  years  subject  to  dower,   (I.  185.  608.)    I.  162. 
II.  102 

chancery  will  relieve  the  dowress,  by  removing  a  satisfied  term, 
(I.  608.)  II.  102. 
dowress  must  pay  one  third  of  the  interest  or  of  the  principal,  if  the 

term  is  not  satisfied,  ib. 
is  subject  to  crown  debts,  and  may  be  sold  under  extent,  (I.  608.) 

H.  102,  103 
of  mortgage  in  fee  is  assets  in  equity,  sometimes  in  law,  (I.  609, 

610.)  II.  103, 104 
American  law  on  this  subject,  (I.  610,  n.)  II.  103,  n. 
of  a  trust  estate  is  equitable  assets,  (I.  610.)  II.  104 
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An  equity  of  redemption  ; 

cannot  be  extended  by  a  judgment  creditor,  (I.  610.)  II.  104 
effect  of  a  devise  of  it  for  payment,  of  debts,  ib. 
who  may  redeem, 

all   those  who  derive    interest  from  mortgagor  by  purchase  or 
devise,  ib.  and  note, 
heir  at  law  or  by  custom,  ib. 
a  subsequent  incumbrancer   as   a  judgment   creditor,    (I.    611.) 

II.  104 
a  creditor  by  statute  even  after  foreclosure,  (I.  611.)  II.  105 
a  dowress,  jointress,  and  tenant  by  curtesy,  (I.  612.)  II.  105 
the  crown  on  outlawry  of  mortgagor,  ib. 
and  its  assignee,  (I.  612.)  II.  106 
at  what  time,  93,  n.  123,  n. 
whoever  redeems  must  do  equity,  106 

thus  heir  at  law,  devisee,  or  executor  of  mortgagor,  cannot  re- 
deem a  mortgage  without  also  paying    off   money   due    on 
bond  to  the  same  person,    (I.  613-617.)  II.  106-110.     See 
infra,  of  Tacking. 
in  the  United  States  it  is  otherwise,  (I.  613,  n.)   II.  106,  n. 
but  mortgagor  himself  may,  (I.  617.)    II.  110 
bond  creditor  taking  assignment  of  mortgage  has  the  same  equity 
against  mortgagor  and    his    heirs,  that    both  debts    may  be 
paid,  (I.  614.)  II.  107. 
but  this  rule  does  not  hold  against  a  purchaser  or  assignee  of 

the  equity  of  redemption,  (I.  615.)  II.  107. 
if  one  of  two  mortgages  to  the  same  person  is  a  defective  secur- 
ity, both  must  be  redeemed,  (I.  618.)  II.  Ill 
where  one  of  two  several  tenements  separately  mortgaged  is 
below  the  value,  and  the  other  is  above  it,  the  heir  must 
'  .redeem  both,  (I.  618.)    II.  Ill,  112 
second  mortgagee  with  notice  cannot  redeem  the  first  mortgage ; 
without  paying  off  further  advances  on  the  first   mortgage, 
(I.  663.  665.)    II.  157,  158 
previously  to  stat.  3  &  4  Will.   IV.  c.  27,  no  precise  time  was 

fixed  for  redemption,  (I.  616.  620,  n.)    II.  113  and  n. 
but  twenty  years'  possession  by  mortgagee  generally  made  a  mort- 
.gage  irredeemable  by  analogy  to  the  statute  of  limitations, 
(I.  620.  622.)  H.  213,  114 
except  where  there  was  a  disability,  (I.  623.)  II.  114 

and  party  sued  within  ten  years  after  its  removal,  (I.  624.) 
II.  116 
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redemption  of.     Exceptions  to  statute  limitations. 

or  where  an  account  had  been  settled,  (I.  624.)  II.  116 

or  where  the  mortgagee  had  acknowleded  the  mortgage  within 

twenty  years,  (I.  625.)  II.  117 
confirmed  by  the  recent  statute  of  limitations,  (I.  620.)   II.  113 
American  law  on  this  subject,  (I.  620,  n.)  II.  113,  n. 
where  no  time  is  appointed  for   payment,  as  in  case  of  a  Welsh 
mortgage,  (I.  627.)   II.  118 
but  this  perpetual  right  of  redemption  may  be  lost  by  subse- 
quent agreement,  (I.  627.)  II.  119 
where  lands  are  conveyed  to  a  person,  till  by  perception  of  the 

rents  he  is  paid  principal  and  interest,  (I.  628.)  II.  119 
where  there  is  fraud  in  the  mortgagee,  (I.  630.)   II.  122 
so  where  mortgagor  continues  in  possession  without  acknowledg- 
ment of  debt,  only  of  part  of  mortgaged  premises,  (I.  629.) 
II.  121 
Qu.  whether  redeemable  as  to  one  part  and  not  as  to  the  other, 

(I.  629,  630.)  II.  121,  122 
Qu.  whether  it  will  escheat  to  the  crown,  (II.  213.)   III.  415 
committees  of  lunatic  mortgagees  may  convey,  (I.  630,  n.)  II.  122 
Payment  of  mortgage  money  and  interest ; 

personal  estate  is  first  liable,  (I.  632,  633.)   II.  123,  124 
even  in  favor  of  a  devisee,  (I.  634.)   II.  124 
and  though  there  is  a  disposition  of  the  personal  or  a  charge  on 

the  real  estate,  for  payment  of  debts,  (I.  634.)  II.  125 
on  mortgages  by  husband  and  wife,  for  the  husband's  benefit,  the 

husband's  personal  estate  is  first  liable,  (I.  648.)   II.  143 
aliter,  if  the  sum  borrowed  on   the  wife's    estate  is  partly  to 
pay  her  debts,  and  partly  for  the.  husband's  use,  (I.  650.) 
II.  146. 
or  if  the  charge  on  the  wife's  estate  was  not  created  by  the  hus- 
band, ib. 
or  if  it  appear,  by  parol  evidence  not  to  have  been  the  wife's 
intention    to  stand  as   a    creditor   for  the   mortgage  money, 
(I.  651.)   II.  147 
but  not  to  the  prejudice  of  legatees,  (I.  641.)  II.  137,  138 
land  devised  for  payment  of  debts,  is  applied  in  default  of  person- 
alty to  discharge  mortgages,  (I.  685.)   II.  126,  and  also  lands 
descended,  (I.  637.)  II.  128 
real  property  will  be  applied  before  personalty,  in  discharging  a 
mortgage,  where 
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Payment  of  mortgage  money  and  interest ; 
real  property  first  liable  when 

testator  exempts  his  personalty  by  substituting  his  real  estate, 

(I.  639.)   II.  136. 
or  specifically  bequeathes  a  chattel  in  his  will,  (I.  641.)  II.  137 
personal  estate  is  not  liable, 

where  the  mortgage  debt  is  contracted  by  another,  for  it  is  not 

personal,  (I.  642.)  II.  138 
nor  in  the  first  instance,  though  the  party  covenant  to  pay  the 

mortgage  debt  of  another,  (I.  642  )  II.  138,  139 
nor  though  the  party  charges  his  real  and  personal  estate  with 
his  debts,  (I.  644.)  II.  140 
where   an    equity   of    redemption   only   is    purchased,    (I.    645.) 
II.  142 
nor  in  the  first  instance,  though  the  purchaser  covenant  to  pay 
the  mortgage  money,  (I.  646.)   II.  142 
unless  the  purchaser  makes  the  debt  his  own,  (I.  647.)  II.  143 
proportion   to  be   paid  by   tenants  for  life  and  remainder-men  in 

redeeming,  (I.  652,  653.)  II.  149,  ib.  n. 
where  tenant  for  life  or  in  tail  pays  off  a  mortgage,   (I.   654.) 

II.  149 
payment  of  interest,  (I.  655,  n.)   II.  150,  ib.  n. 
rates  of  interest    in  Great  Britain,  Ireland,  or  West  Indies,  ib. 

(I.  655,  n.)  II.  151 
interest  on  mortgages  is  due  de  die  in  diem,  (I.  655.)  II.  151 
time   for  recovery   of   interest  limited  to  six  years,   (I.   656,  n.) 

II.  151,  n.     Exception,  ib. 
agreement  for  lowering  interest,  (I.  656.)    II.  151 
agreement  for  taking  higher  rate  of  interest,  on  default  in  its  pay- 
ment, ib. 
interest  due  is  not  to  be  turned  into  principal,  except  on  advance 

of  fresh  money,. (I.  657.)   11.152,  153 
interest  upon  interest  is  allowed, 

where  a  mortgage  is  assigned  bond  fide,  and  with   mortgagor's 

consent,  and  assignee  pays  interest  due,  (I.  657.)   II.  152 
where  an   account  has  been  settled  and  signed   by  the  parties, 

(I.  657.)    II.  152 
or  has  been  settled  by  a  master  in  chancery,  including  costs,  ib. 
where  equity  enlarges  time  of  payment,  in  order  to  prevent  fore- 
closure, (I.  658.)  II.  153 
against  an  infant,  only  where  a  benefit  accrues  to  him.  ib. 
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Payment  of  mortgage  money  and  interest ; 

who  are  bound  to  pay  interest  on  a  mortgage, 
tenants  in  fee  and  for  life,  (I.  659.)  II.  154 
infant  tenants  in  tail,  (I.  659,  660.)  II.  154,  155 

who  are  not  bound  to  pay  interest  on  a  mortgage, 
tenants  in  tail  of  full  age,  (T.  660.)  II.  154. 
issue  in  tail  or  remainder-man,  ib. 

remainder-man  shall  have  benefit  of  payment  of  interest  of  a  mort- 
gage by  tenant  in  tail,  (I.  660.)  II.  155. 

mortgage  money  is  payable  to  executor  of  mortgagee,  ib. 

parol  evidence  of  payment  of  the  debt  is  admissible,  (I.  592,  593.) 
II.  90,  91. 

when  the  debt  is  discharged,  the  mortgagee's  interest  in  the  land 
ceases  in  equity,  though  his  legal  estate  continues,  (I.  661.) 
II.  156 

American  law  on  this  subject,  (I.  593,  n.)  II.  91,  n. 

change  of  security  not  payment,  (I.  661,  n.)  II.  156,  n. 
Order  in  which  mortgages  are  paid  ; 

mortgages  are  paid  according  to  priority  of  dates,  (I.  663.)  II.  157 

but  in  the  United  States  in  the  order  of  their  registration,  ib.  n. 

subsequent  loan,  made  under  clause  in  first  mortgage  for  further 
advances,  has  a  priority  to  a  second  mortgage,  (I.  664,  n.) 
II.  157,  and  note. 

not  preferred  in  equity  to  debts  by  statute,  judgment,  or  recogni- 
zance, (I.  665.)  II.  158 

legal  incumbrances,  without  notice  of  prior  equitable  incumbrances, 
are  preferred  to  them,  (I.  666.)  II.  159 

possession  of  the  deeds  by  second  mortgagee  will  not  give  him  a 
priority,  unless  there  is  a  fraudulent  purpose,  or  concurrence  in 
such  a  purpose,  or  gross  negligence,  amounting  to  evidence,  of 
fraudulent  intention,  (I.  671-675.)  II.  163-167 

equity  will  not  take  title  deeds  from  possession  of  second  mort- 
gagee, unless  the  first  mortgagee  pays  him  his  money,  (I.  675.) 
II.  167 

a  defective  first  mortgage  loses  priority  to  a  second  effective  one, 
(I.  667.)  II.  167. 

but  is  preferred  to  bond  or  other  debts,  not  originally  affecting  the 
land,  (I.  676.)  II.  167. 

priority  may  be  lost  by  the  fraud  of  the  first  mortgagee,  in  conceal- 
ing his  own  mortgage,  when,  (I.  678.)  II.  169,  170 

prior  incumbrancer  is  bound  to  answer  what  questions,  (I.  679.) 
II.  169,  170 
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Order  in  which  mortgages  are  paid  : 

effect  of  attestation  by  prior  mortgagee  of  second  mortgage  deed, 

(I.  679.)  II.  170 
Tacking  subsequent  to  prior  incumbrances  ;    (See  supra,  Equity  of 

Redemption, 
generally  not  all  owed  in  th.e*United  States,  (I.  613.  619.)  II.  106,  n. 

113,  n. 
a  prior  mortgagee 

cannot  tack  a  bond  to  his  mortgage  debt ;  for  that  would  preju- 
dice the  puisne  incumbrancer,  (I.  613.  615.  617.)  II.  106. 
108.  110 

but  the  land,  when  redeemed,  is  assets  for  the  heir,  or  devisee, 
or  executor,  to  pay  off  the  bond,  in  order  toprevent  circuity, 
(I.  613.  617.)  II.  106.  109.  Ill 

so  where  there  is  a  devise  for  payments  of  debts,  created  by 
mortgagor's  will,  the  bond  may  be  tacked,  (I.  617.)  II.  110. 

bond  creditor  taking  assignment  of  mortgage  shall  be  paid  both, 
(L  614.)  II.  107 

cannot  tack  a  puisne  mortgage,  if  he  had  notice  of  mesne  incum- 
brances, (I.  617.)  II.  109 

nor  if  he  takes  the  assignment  of  the  puisne  mortgage  as  trustee 
only,  ib. 

having  a  puisne  incumbrance,  a  mesne  mortgagee  must  redeem 
both,  ib. 

may  tack  his  mortgage  to  a  judgment,  where  both  are  in  the 
same  right,  ib. 

is  entitled  to  the  full  amount  of  a  puisne  incumbrance  purchased, 
though  he  does  not  give  the  full  value  for  it,  (I.  617.  684.) 
II.  110.  187 

but  this  rule  does  not  apply  to  agent,  trustee,  heir  at  law,  or 
executor,  buying  in  puisne  incumbrance,  as  against  another 
incumbrancer,  (I.  684,  n.)  II.  187,  188,  and  note 

making  further  advances  has  preference  over  second  mortgagee, 
with  notice  of  prior  mortgage,  (I.  664,  n.)  II.  157,  158 
a  puisne  mortgagee, 

without  notice  of  prior  incumbrance  may,  by  tacking  his  mort- 
gage to  it,  obtain  priority  over  mesne  mortgages,  (I.  680.) 
II.  170 

for  purchaser  without  notice,  who  afterwards  obtains  assignment 
of  prior  incumbrance  to  trustee  for  himself,  protects  the  land 
from  mesne  incumbrances,  (I.  415.  538.  680.)  I.  427.  II.  63. 
170,  171. 
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Tacking  subsequent  to  prior  incumbrances  ; 
a  puisne  mortgagee, 

having  notice  of  second  mortgage  must  keep  first  security  on 
foot,  (I.  680,  n.)  n.  170  and  n. 
protected  against    mesne   incumbrances,   by   covenant  that   first 

mortgage  shall  secure  the  subsequent  sums,  (I.  664.)  II.  157. 
how  far  protected  by  taking  in  a  first   incumbrance,   (I.   683.) 
II.  187 
must  have  the  best  right  to  the  legal  estate  to  be  entitled  to  pri- 
ority, (I.  684.)  II.  188 
may    take   in   a   prior   incumbrance  pendente   lite,    (I.    685.) 
H.  188 
creditor  by  judgment, 

cannot,  by  buying  in  an  old  mortgage,  tack  it  to  his  judgment  so 
as    to   gain   it   a   preference    over    subsequent   mortgage, 
<I.  680.)  II.  173 
but  a  prior  mortgagee  may,  (I.  617.)  II.  109 
effect  of  a  declaration  of  trust  of  a  term  in  favor  of  incumbran- 
cer, (I.  682.)  II.  186 
custody  of  title  deeds  respecting  a  term,  with  a  declaration  of 
trust  of  it  in  favor  of  a  second  incumbrancer,  is   equivalent  to 
actual  assignment,  ib.  and  see  (I.  687.)  II.  192,  193 
how  far  an  old    incumbrance  will  protect  a  puisne    mortgagee, 

(I.  .684.)  n.  187 
at  what  time  a  prior  incumbrance  may  be    got    in,     (I.    685.) 
II.   188,  pendente  lite,   (I.   685,   686.)   H.   189.   191,  but  not 
after  judgment,  (I.  685.)  II.  188 
between    incumbrancers,    having    only  equitable    securities,  the 

prior  in  time  is  preferred  in  payment,  (I.  687.)  II.  192 
what    will    amount  to  notice  of  a  prior  incumbrance,    (I.  687, 

688.)  II.  194,  195 
direct  and  constructive  notice,  (I.  687-690.)  II.  195,  196 
American  law  as  to  registration,  (I.  688,  n.)  II.  195,  n. 
Foreclosure ; 

nature  of,  (I.  691.)  II.  197 

methods  of,  in  the  United  States,  (I.  691,  n.)  II.  197,  n. 
ejectment  may  be  brought,  pending  bill  of,  (I.  695.)  II.  196 
no  power  of,  in  Welsh  mortgages,  (I.  627.  695.)  II.  120.  198 
binds  all  persons  claiming  under  entail  of  equity  of  redemption, 
(I.  695.)  II.  197 
vol.  in.  80 
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Foreclosure ; 

infants  bound  by,  if  they  do  not  show  cause  against  it  in  six  months 
after  attaining  full  age,  (I.  695.  697.)  II.  197.  199 
what  grounds  infants  may  take  on  such  showing  cause,  (I.  698.) 
II.  198 
married  women  are  bound  by,  ib. 
decrees  of,  sometimes  opened,  and  further  time   for  ^redemption 

decreed,  (I.  698.)  II.  198 
American  rule,  (I.  698,  n.)  II.  199,  n. 
a  right  of,  is  forfeited  by  fraud,  (I.  630.)  II.  122 
a  sale  sometimes  decreed  ;    as  e.  g.  when  the  estate  mortgaged  is 

reversionary,  (I.  699.)  II.  199 
power  of  equity  to  make  decrees   before  hearing  suit  of,  what, 

(I.-  699.)  II.  200 
how  a  mortgagee  is   affected  by  the  stat.  27  Eliz.  c.  4.  (II.  831.) 
IV.  433 
by  a  joint  tenant  severs  a  joint  tenancy,  (I.  849.)  II.  380 
a  mortgage  is  devisable,  (III.  34.)  VI.  25, — such  devise  within  the 

statute  of  frauds,  (III.  78.)  VI.  67 
a  mortgage  of  lands  devised  operates  as  a  partial  revocation  of  the 

devise,  (III.  137.)  VI.  HO 
what  words  pass  mortgages  in  a  devise,  (III.  257;  259.)  VI.  200- 
202.     See  Devise. 
MORTMAIN, 

statutes  of,  (I.  60.)  I.  53,  54 

grantee  of  estate  in  fee,  shall  not  aliene  to  ecclesiastical  corporation, 

(I.  467.)  II.  2 
king's  license  in,  (I.  60.  II.  320.)  I.  53,  54.  IV.  21,  22 

N. 
NAME, 

proviso  for  assuming,  (I.  773.)  II.  267 

describing,  in  a  deed,  (II.  620,  621.)  IV.  261,  262 

adopting  a  surname  is  not  a  sufficient  consideration  to  raise  a  use  in 
a  covenant  to  stand  seised,  (II.  448.)  IV.  109 
NATURAL-BORN   SUBJECTS,  Jho  are  considered  such,  (II.  141.) 

III.  320 
NATURALIZED   PERSONS, 

may  be  freeholders,  (I.  59.)  I.  53 

entitled  to  dower,  (I.  181.)  I.  159 

distinguished  from  denizens,  (II.  143,  144.)  III.  322 

may  inherit,  ib. 
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NAVIGATION, 

shares  in  navigation 'of  a  river  are  real  property,  (I.  41.)  I.  46 
dower  of  shares  in,  (I.  184.)  I.  161 
NEMO  potest  esse  Dominus  et    Tenens,  (I.  82.  III.  577.  585.)  I.   72. 

VI.  479.  488 
NEW  RIVER   SHARES,  are  real  property,  (I.  41.)  I.  46 
NON-USER, 

does  not  devest  a  rent,  (II.  103.  261.)  III.  295.  453 
is  a  cause  of  forfeiture  of  a  franchise,  (II.  65.)  III.  268 
when  a  forfeiture  of  an  office,  (II.  51.)  III.  113 
NORMANDY,  customary  law  of,  introduced  into  England,  (I.  5.  8.  31.) 

I.  3,  4.  24,  25 
NOTICE, 

What  constitutes  notice  of  an  incumbrance,  (I.  687.)  II.  194 
direct  notice,  by  formal  communication,  ib. 
constructive  notice,  by  a  decree  and  several  other  means,  (I.  688- 

690.)  II.  195,  196 
a  Us  pendens,  (I.  686.)  II.  189 
registering  a  deed  is  not  of  itself  notice,  (I.  688.  II.  852.)  I.  195. 

IV.  449,  450 
otherwise,  in  the  United  States,  (II.  855,  n.)  IV.  452,  n. 
notice  to  the  agent  is  notice  to  the  party,  (I.  687.   II.  855.  858.) 

II.  194.  IV.  452,  453 
notice  to  the  attorney  is  notice  to  the  party,  (I.  687.  II.  861.) 
H.  194.  IV.  455 
takes  away  the  effect  of  registering,  (II.  855.)  IV.  452, — the  notice 

must  be  proved,  (II.  864.)    IV.  458 
how  proved,  (I.  861.)  IV.  455 

•  of  a  prior  incumbrance  makes  a  purchaser  liable,  (II.  855.)  IV.  452 
of  a  trust  will  make  a  purchaser  liable  to  the  trust,  (I.  434.  793. 

808.)  L'450.  II.  286.311 
necessary  to  entitle  a  mortgagee  to  rent,  (I.  578;)  II.  84 
immaterial  to  invalidate  a  conveyance  under  the   statute  of  Eliz. 

against  fraudulent  conveyances,  (II.  822.)  IV.  425 
Notice  to  quit ; 

a  tenant  at  will  must  have  six  months'  notice  to  quit,  (I.  281.) 

I.  245,  also  a  tenant  from  year  to  year,  (I.  287.)  I.  248 

a  receiver  appointed  by  the  court  of  chancery  may  give  notice  to 

quit,  (I.  290.)  I.  250 
notice  in  writing  is  a  sufficient  demand  of  possession,  ib.,  and  is 

necessary  to  entitle  the  landlord  to  double  value  under  4  Geo. 

II.  c.  28,  s.  1,  for  holding  over  after  his  notice  to  quit,  ib. 
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Notice  to  quit,  ' 

maybe  given  previous  to  the  expiration  of  a  lease,  (I.  290.)  I.  250 
persons  holding  over  after  giving  notice  to  quit,  must,  by  statute 
11  Geo.  II.  c.  19,  s.  18,  pay  double  rent,  (I.  291.)  I.  251,— a 
parol  notice  is  within  the  statute,  ib. 
NULLUM  TEMPUS  ACT,  (II.  264.)  III.  457 


O. 

OCCUPANCY.     See  Estate  pour  autre  vie. 
General, 
on  death  of  tenant,  pour  autre  vie  in  lifetime  of  cestui  que  vie, 

(I.  115.)  I.  110 
could  not  be  against  the  king,  ib. 
not  formerly  of  a  rent  or  other  incorporeal  hereditament,  (I.  115, 

116.  II.  97.)  I.  110,  111.  III.  289 
taken  away,  (I.  115.)  I.  Ill 
Special, 

of  heir  of  tenant  pour  autre  vie  on  death  of  cestui  que  vie,  ib. 

an  executor  can  be  a  special  occupant,  (1. 116. 118.  II.  98.)  I.  111. 

113.   III.  290 
held  a  trustee  for  residuary  legatee,   (I.  116.)    I.  Ill 
heir  preferred  to  executor  in,  (I.  119.)  I.  113,  114 
quasi,  may  be  of  incorporeal  hereditaments,  (I.  118.)  I.  113 
of  a  rent,  (II.  97.)  in.  289 
OFFICERS  IN  THE  ARMY  AND  NAVY, 

their  pay  not  assignable  before  it  is  due,  (II.  54.)  III.  117 ;  does  not 

pass  to  assignees  under  bankrupt  laws,  ib. 
cannot  mortgage  their  commissions,  ib. 
Petty, 

who  are,  (II.  54.)   III.  117 

form  of  letter  for  receiving  their  prize  money,  prescribed  by  45 
Geo.  III.  c.  72,  s.  92,  ib. 
OFFICES, 

are  incorporeal  hereditaments,  (II.  1.  36.)  III.  2.  92 

an  office  described,  ib. 

American  law  of  offices,  (II.  37,  n.)  III.  92,  n. 

are  either  public  or  private,  (II.  37.)  III.  92 

are  judicial  or  ministerial,  ib. 

the  nine  great  officers  of  the  crown,  (II.  39.)  III.  93 
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all  public  offices  must  originally  have  been  created  by  the  sover- 
eign, (II.  39.)  III.  93 
derived  from  immemorial  usage,  ib. 
the  king,  (since  34  Ed.  I.)  cannot  erect  any  new  office  with  new  fees 

without  consent  of  parliament,  ib. 
nor  annex  new  fees  to  old  offices,  ib. 
how  offices  must  be  granted,  (II.  39.)  III.  94 

by  patent  when  held  of  the  crown,  and  with  all  ancient  rights,  and 
every  thing  incident  to  it,  ib. 
Offices  incident  to  other  superior  -offices  ; 
what,  (II.  39.)  III.  93,  94 

cannot  be  granted  by  the  crown,  (II.  39.)  I]J.  94 
nor  reserved  on  grant  of  superior  office,  ib. 
must  in   general*  be  granted  by  deed  duly  executed,  exception, 

(II.  40.)  III.  94,  95 
house  or  land  belonging  to  an  office  pass  by  the  grant  of  the  office 
by  deed,  (II.  40.)  III.  95 
when  grantable  by  bishops,  are  not  within  the  disabling  acts,  ib. 
may  be  granted  on  erection  of  a  new  bishopric,  ib.  , 

ministerial  offices  may  be  granted  to  two  persons,  (II.  40.)  III.  97 
so  may  judicial  offices,  where  the  usage  has  been  to  grant  them  so, 

(II.  41.)  in.  98 
effect  of  death  of  one  of  such  two  grantees,  ib. 
descent  of  offices,  (II.  41.  169.)  III.  98.  351 
Estates  which  may  be  had  in  different  offices  ; 

estate  in  fee,  or  for  life  of  grantee,  (II.  41.)  III.  98,  99 

grant  quamdiu  se  bene  gesserit  gives  an  estate  for  life,  (II.  41.) 

III.  99 
and  e  eonverso,  ib. 

and  in  grant  for  life  that  condition  is  implied,  ib. 
estate  for  years,  (II.  42.  383.)  III.  99,  100.  IV.  61 
gi'antable  to  a  person  in  trust,  (II.  42.)  III.  99 
when  acts  of  majority  of  cestuis  que  trust  bind  the  rest,  (II.  47.) 

in.  107 

estate  at  will,  (II.  42.)  III.  100 
estate  in  reversion,  (II.  43.)  III.  100 
estate  tail,  (II.  44.)  in.  102 

estate  in  dower  and  by  curtesy,  (II.  44.)   III.  102,  103 
»  what  offices  may  be  entailed   within    the  stat.  de  donis,  (II.  44.) 
III.  102 
what  offices  may  be  assigned,  (U.  44.)  in.  103 
80* 
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who  may  hold  offices,  (II.  45.)  III.  104 

grant  to  an  infant  of  office  of  skill,  when  void,  ib. 

ministerial  office  exercisable  by  deputy  may  be  granted  to  any 
person,  even  to  women,  (II.  46.)   III.  105 
when  exercisable  in  person,  and  when  by  deputy^   (II.  46.   383.) 

III.  105.  IV.  61 
difference  between  a.  deputy  and  assignee  of  an  office,  (II.  46,  47.) 

III.  105,  106 
deputy  when  appointed  by  coparceners  in  an  office,  (II.  47.)  IV.  106 
qualifications,  as  oaths,  &c,  necessary  for  holding  offices,  (II.  47.) 

III.  108 
offence  of  sellings  buying  offices,  (II.  47,  ib.  n.)  III.  109,  ib.  n.     • 
what  offices  are  within  stat.  5  &  6  Ed.  VI.  (II.-  47,  48.)    III.  109, 

110,111,112.  • 

what  are  not,  (II.  48.)  III.  Ill 
profits  of,  cannot  be  assigned,  ib. 
qualifications  of  this  rule,  (II.  49,  n.)  III.  Ill,  n. 
in  courts  of  K.  B.  and  C.  P.  cannot  be  sold,  (II.  50.)  III.  113 
,  what  bargains  are  not  within  the  statute,  (II.  48.)  III.  110,  111 
where  equity  will  supply  its  defects,  (II.  50.)  III.  112 
when  payment  of  a  fine  for  not  serving  will  not  discharge  the  party 

from  serving,  (II.  47.)  III.  109 
how  lost, 

by  forfeiture,  (II.  51.)  III.  113 

by  resignation,  when,  ib.  n. 

by  accepting  an  incompatible  office,  (II.  51.  53.)  III.  113.  115 

by  destruction  of  the  principal  office,  (II.  53.)   III.  116 

by  removal,  when,  (II.  54,  n.)  III.  116,  n. 

the  king  may  suspend  a  public  officer,  (II.  54.)  III.  116 

but  cannot  discontinue  his  salary,  ib.  (II.  54.)   III.  117 
with  fee,  are  within  the  statute  of  limitations,  (II.  261.)  III.  453 
OUSTER, 

of  the  freehold,  (I.  52,  53.)  I.  51,  52 

a  tenant  in  common,  presumed,  after  long  acquiescence,  to  have  been 

ousted,  (I.  874.)  II.  403 
actual,  what,  (I.  875.)  II.  404 — and  see  Doe  v.  Taylor,  5  Bar.  & 

Adol.  _575 
OUTSTANDING  TERM,  (I.  405.  411.)  L  418.  424,  &c. 

a  right  to  the  term  by  the  declaration  of  the  parties,  (I.  406.)  I.  419 
jointress  and  tenant  by  curtesy  relieved  against,  (I.  163.  421.)  I.  147. 

442 
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satisfied,  assigned  to  a  trustee  to  attend,  is  a  bar  to  the  plaintiff  in 
ejectment,  not  entitled  to  the  possession  of  it,  (I.  400.  421.)  I.  414. 
442,  443 

so  where  there  is  an  outstanding  unsatisfied  term,  ib. 

when  presumed  to  be  reconveyed  or  surrendered,  (I.  401.  421.  595.) 
I.  415,  &c.  443,  &c.  II.  91 

effect  of  purchaser  without  notice  taking  an  assignment  of,  as  a  pro- 
tection from  prior  incumbrances,  (I.  415.  538.  679.)  I.  427.  II.  63. 
170 

court  of  chancery  will  remove  a  satisfied  outstanding  term  in  favor  of 
a  dowress,  when,  (I.  212,  419.)  I.  178.  439-441,  of  a  tenant  by 
the  curtesy,  (I.  163.  420.)  1. 147.  442,  of  a  jointress,  (I.  238.  420.) 
I.  205.  442 


PARCELS, 

how  they  should  be  described  in  a  deed,  (II.  626-635.)  IV.  265 
how  described  in  a  declaration  of  uses,  (II.  460.)  IV.  119 
how  in  a  devise,  (III.  226.)  VI.  174.     See  Revise. 
PARES  CURIAE, 

freemen  attending  the  lord's  court  to  determine  disputes  arising  within 
his  seignory,  are,  (I.  22.)  I.  18,  freeholders  became,  (I.  48.)  I.  48, 
disseisors  became,  (I.  53.)  I.  52 
PARK.     See  Franchise. 

forfeiture  of  office  by  parker,  (II.  52.)  III.  114 
PAROCHIAL  CLERGY, 

entitled  to  emblements  on  death,  (I.  119.)  I.  114 
but  not  on  resignation,  Bulwer  v.  Bulwer,  2  B.  &  Aid.  470  • 

PAROL  EVIDENCE, 

that  a  provision  made  for  a  wife  was  in  bar  of  dower,  Qu.  if  admis- 
sible, (I.  225.)  I.  191,  192 
admitted  to  show  the  intent  in  Cases  of  resulting  uses,  (I.  344.  372.) 

I.  375.  392 
admitted  to  rebut  a  pretended  resulting  trust,  (I.  373.)  I.  392 
admitted  to  show  that  a  purchase  was  made  with  trust  money,  ib. 

(I.  373.)  I.  393 
admitted  to  prove  the  payment  of  a  debt,  (I.  593.)  II.  91 
not  admitted  to  prove  that  a  testator  meant  his  will  to  remain  unre- 
voked by  a  subsequent  conveyance,  (III.  126.)  VI.  103 
admitted  in  setting  aside  a  will  for  fraud,  (III.  161.)  III.  128 
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not  allowed  to  contradict  or  vary  a  written  agreement,  (II.  359.)  IV. 
44,  but  see  (II.  357,  538.)  IV.  42,  43,  nor  a  deed,  (II.  607.)  IV. 
253,  nor  a  will,  (III.  196.)  VI.  153,  except  where  there  is  an 
ambiguitas  Mens,  (II.  610.  III.  196.)  IV.  255.'  VI.  153 
PARTIES, 

to  a  deed,  (II.  327.  619.)  IV.  26.  261 

names  and  descriptions  of  parties,  (II.  619.)  IV.  261 
construction  of  a  deed  as  to  the  parties,  (II.  619,  620.)  III.  261, 
262 
PARTITION, 

of  a  joint  tenancy;  (I.  854.)  II.  384,  385.     See  Joint  Tenancy. 
of  an  estate  in  coparcenary,  (I.  863.)  II.  394.     See  Coparcenary. 
of  a  tenancy  in  common,  (I.  882-)  II.  410.    See  Tenancy  in  Common. 
deed  of,  (II.  403.)  IV.  77 
implied  a  warranty,  ib. 
agreement  to  make,  ib. 

does  not  revoke  a  devise,  (III.  134.)  VI.  107,  108 
PARTNERSHIP,  REAL  ESTATE.     See  Dower. 
PASTURE,  (II.  643.)  IV.  268  ' 
common  of,  (II.  3.)  III.  65. 
PATENT,  of  lands.     See  King's  Grant. 
PENSIONS, 

for  future  services  cannot  be  assigned,  (II.  54.)  III.  117 
but  for  past  services  may,  ib. 
PEPPER  CORN  RENT, 

sufficient  consideration  for  a  lease  and  release,  (II.  456.)  IV.  116 
PERPETUITIES.     See  Deed,  construction  of, 

repugnant  to  law,  (I.  472.  735,  736.  802,  803.)  II.  6.  232,  233.  295, 
•       296 

discouraged  both  at  law  and  in  equity,  (II.  708.)  IV.  330 
history  of  settlements,  (II.  710-714.)  IV.  332-336 
alienation  may  be  restrained  during  any  life  or  number  of  lives  in 
being,  and  nine  months  and  twenty-one  years  after,  (II.  717.) 
IV.  338  • 

but  the  nine  months  not  allowed,  unless  gestation  exists,  (II.  722.) 

IV.  345 
The  rule  against  perpetuities  applied, 

to  springing  and  shifting  uses,  (II.  722.)  IV.  345 
to  uses  arising  from  appointments,  (II.  723.  726.)  IV.  346.  350 
to  declarations  of  trust  of  terms  for  years,  (II.  725.)  IV.  349 
but  not  to  remainders  after  estates  tail,  ib. 
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PERPETUITIES— continued. 
An  unborn  person  ; 

an  estate  may  be  limited  by  appointment  to  a  person  for  life  who 
is  not  born  when  the  deed  giving  the  power  was  executed,  (II. 
725.)  IV.  350 
may  be  made  tenant  for  life,  (II.  725.)  IV.  350,  and  a  vested  re- 
mainder may  be  limited  on  that  estate,  (II.  726.)  IV.  350 
no  estate  can  be  limited  to  the  issue  of  an  unborn  person  as  a  pur- 
chaser, ib. 
created  by  act  of  parliament,  ib.  (II.  727.)  IV.  351 
cannot  be  created  by  will,  (III.  191.  459.  471.)  VI.  149.  370.  380 
PERSONAL   PROPERTY,  (I.  43.)  I.  45 
cannot  be  entailed,  (I.  83.)  I.  73 
a   bequest   of  personalty   is   not   a   bar  of  dower,  (I.  212-215.) 

I.  178.  180 
a  mortgage  is  personal  property,  (I.  591.)  II.  89 
when  applied  in  discharging  mortgages.     See  Mortgage. 
PEW  IN  A  CHURCH, 

prescription  for,  (II.  223.)  III.  422,  note  (a.) 
when  real  estate,  (I.  46,  n.)  I.  47 
PISCARY,  Common  of,  (II.  10.)  III.  71 
PLOUGH   BOTE,  (I.  107.)  I.  105 
POLLARDS,  if  lopped,  are  timber,  (I.  123.)  I.  117 
POSSESSIO  FRATRIS,  (I.  51.    II.  165.  187,  188.)    1.51.    III.  344. 
380,  381 
when  abolished  by  stat.  3  &  4  Will.  IV.  c.  106,  (II.  164,  n.)  III.  342, 

343 
generally  abrogated,  (I.  51.)  I.  51,  n. 
seisin  was  necessary  to  make,  (II.  165.)  III.  344 
In  the  case  of 

a  trust,  (II.  169.)  III.  350 

a  remainder  or  reversion,  (II.  187,  188.)  III.  380,  381,  382 
an  equity  of  redemption,  II.  94 

a  rent  reserved  on  a  lease  for  life,  (II.  188.)  III.  381,  382 
applied  to  uses,  (II.  169.)  III.  350 

does  not  apply  to  descent  of  estate  tail,  (II.  190.)  III.  386 
possession  of  younger  brother  not  possession  of  heir,  (I.  51.)  I.  51 
POSSESSION, 

distinguished  from  seisin,  (I.  368.)  I.  390 
estates  in  possession,  (I.  701.)  II.  202 

possession  and  right  of  possession,  (II.  127.)  III.  312, — a  right  of 
possession  equivalent  to  a  right  of  entry,  (II.  127:  244.)  IV.  312. 
436 
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deeds  operating  by  and  without  transmutation  of,  (II.  433.)  IV.  97,  98 
of  a  guardian  in  socage  is  the  possession  of  the  ward,  (I.  51.  II.  166.) 

I.  50.  III.  345 

of  one  joint  tenant  previously  to  stat.  3  &  4  Will.  IV.  c.  27,  was  the 

possession  of  all,  (I.  835.  844.    II.  245.)  II.  369.  377.  III.  437 
of  one   coparcener  was   the   possession   of   all,    (I    860.  II.  245.) 

II.  392.  III.  437 

of  one  tenant,  in  common  was  the  possession  of  all,  (I.  872.  II.  166.)- 

II.  402.  III.  345.     Exception,  (I.  873.  II.  246.)  II.  403.  HI.  438 

of  the  lessee  for  years  is   the  possession  of  the  heir,  (I.  51.  156. 

II.  165.)  I.  50.  141.   III.  344 

of  a  lessee  of  a  copyhold  is  the  possession  of  the  copyholder,  (II.  190.) 

III.  391 

acknowledgment  of  title  in  writing  is  equivalent  to,   (II.  128,  n.) 

III.  312. 
adverse.     See  Adverse  Possession. 
POSSIBILITY, 

is  duplex,  rernota  et  propinqua,  (I.  733.)  II.  230 

of  entry  or  scintilla  juris,  (I.  764, 765.)  II.  259,  260.     See  Scintilla 

Juris. 
upon  a  possibility,  (I.  735.  832.   II.  726.)  II.  232.  366.  IV.  350 
conjectural,  not  to  be   regarded  against  the  presumption  of  convey- 
ances, (I.  402.)  I.  416 
POSTHUMOUS    CHILDREN, 

take  as  if  born,  (I.  756.)  II.  251 

what  time  allowed  for  their  birth,  (II.  140.)  III.  320 

American  law,  ib.  n. 

are  not  entitled  to  the  profits  received  before  their  births,  (II.  150.) 

III.  330 
seisin  of,  excluded  heirs  of  half  blood,  (II.  166.)  III.  345,  &c. 
POWERS, 

Of  revocation  and  appointment ; 
Common  law  powers  were 

naked  powers  or  bare  authorities,  (II.  474.)  IV.  133 
powers  coupled  with  an  interest,  ib. 
difference  between  these  two  kinds,  ib. 
created  by  devise.     See  Devise. 
Powers  derived  from  the  doctrine  of  uses,  (II.  475.)  ib. 

may  be  inserted  in  conveyances,  which  derive  effect  from  the 
statute  of  uses,  so  as  to  extinguish  the  uses  originally  de- 
clared, ib. 
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POWERS— continued. 

Of  revocation  and  appointment ; 

Powers  derived  from  the  doctrine  of  uses, 

powers  of  jointuring,  leasing,  and  charging  settled  estates  with 
payment  of  money,  are  in  fact  powers  of  revocation,  (11.475.) 
IV.  134 
either  relate  to  the  land,  or  are  collateral  to  it,  ib. 
relating  to  the  land,  (viz.  given  to  some  person  interested  therein,) 
what,  ib. 
are  appendant,  ib. 
a  general  power  of  appointment  may  co-exist  with  the  fee  under 

limitation  to  uses,  ib.  (II.  476.)  IV.  135 
secvs  when  reserved  in  conveyances  at  common  law,  ib. 
or  in  gross,  (II.  476.  578.)  IV.  135.  235 
are  favorably  expounded,  (II.  477.)  IV.  135 
collateral  to  the  land,  (namely,  given  to  strangers  without  interest 
therein,)  (II.  477.)  IV.  135 
powers  of  sale  and  exchange  given  to  trustees  in  a  settlement 

are,  ib. 
are  strictly  construed,  ib. 
in  what  deeds  inserted  ; 

common  law  powers  in  every  species  of  deed,  ib. 
powers  derived  from  doctrine  of  uses,  only  in  deeds  deriving 
effect  from  the  statute,  and  operating  by  transmutation  of 
possession,  ib. 
semb.  may  not  be  inserted,  in  deeds,  not  operating  by  transmu- 
tation of  possession,  ib.  (II.  518.)  IV.  178 
may  be  created  without  technical  words,  if  the  intention  be  clear, 

(II.  477.)  IV.  136 
power  to  charge  lands  with  a  sum  of  money,  empowers  to  charge 

them  with  payment  of  the  interest,  (II.  479.)  IV.  137 
power  to  trustees  to  raise  money  "out  of  the  rents  and  profits  of 

lands,"  empowers  them  to  raise  it  by  sale  or  mortgage,  ib. 
aliter  if  out  of  the  "  annual  profits,"  ib. 

an   infant   in  ventre  matrix  is   within  a  power  to  charge  lands 
with  portions  for  younger  children  living  at  the_  father's  death, 

ib. 

to  revoke  uses,  (I.  801.  806.)  II.  294.  299 

a  "power  to  appoint  new  uses, 

implies  a  power  to  revoke  former  ones,  (II.  479.)  IV.  137 
and  includes  a  right  to  reserve  a  like  new  power,  (II.  480.)  IV 
138 
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Of  revocation  and  appointment ; 
a  power  to  appoint  to  new  uses, 

unless  the  power  is  simply  collateral,  (II.  481.)  IV.  139 
a  power  to  revoke  uses, 

semb.  implies  a  power  of  appointing  new  ones,  (II.  479.)  IV.  137 
To  whom  powers  may  be  given  ; 
infants 

may  execute  a  naked  power  or  bare  authority,  (II.  482.)  IV. 

139 
but  not  a  power  relating  to  his  own  estate,  without  express 
provision   that   he   may   execute   during    his   infancy,  ib. 
(II.  482.)  IV.  140 
married  women,  (II.  482.)  IV.  142,  exception,  (II.  487.)  IV.  144 
modern  practice,  ib. 

when  a  joint  power  survives,  (II.  492.)  IV.  148,  n. 
who  may  be  appointees,  (II.  489.)  IV.  146 
a  power  of  appointment  does  not  suspend  the  vesting  of  remainders, 

ib.  (I.  723.)  n.  221 
Execution  of,  by  deed  or  will, 

may  be  restrained  by  circumstances,  (II.  528.)  IV.  188 
where  the  nature  of  the  instrument  is  specified  it  must  be  adopted, 

ib.  (II.  533.)  IV.  193,  and  see  (II.  572.)  IV.  229 
and  the  solemnities  prescribed  in  the  power  observed,  (II.  533.) 

IV.  193 
a  power  given  generally  may  be  executed  either  by  deed  or  will, 
(II.  535.)   IV.  194, — but  they  must  be  properly  executed, 
(II.  535.)  IV.  195, — unless  the  power  is  collateral,  (II.  536.) 
IV.  196 
a  lease  granted  for  a  fine  under  a  power  to  raise  money  is  good, 
though  the  settlement  contain  a  "power  to  lease  at  the  best 
rent,  (II.  549.)  IV.  207 
a  will  executing  a  power  retains  all  its  properties,  (II.  537.) 

IV.  196 
the  power  need  not  be  recited,  (II.  538.)  IV.  197 
but  the  instrument  must  refer  to  the  estate,  (II.  539.)  IV.  198 
when   all   must  join  in  executing  a  power  given  to  several, 

(II.  553,  n.)  IV.  211,  n. 
a  power  may  be  executed  by  several  assurances,  (II.  541.)  IV. 
200, — and  at  different  times,  and  over  different  parts  of  the 
estate,  (II.  542.)  IV.  200 
excessive  execution,  (II.  543,  n.)  IV.  202,  n. 
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Of  revocation  and  appointment ; 
Appointment  under  a  power, 
to  limit  uses, 

conveys  the  legal  estate  to  the  appointee,  (I.  333,  334.)  I.  365 
must  be  to  uses  which  might  have  been  created  by  the  deed 
giving  the  power,  (II.  723.)  IV.  346 
may  be  only  a  revocation  pro  tanto,  (II.  543.)  IV.  201 
where  a  power  is  exceeded,  the  excess  only  is  void  in  equity, 

(II.  543.)  IV.  202 
otherwise  at  law,  (II.  544.)  IV.  202 
when  it  may  be  made  to  separate  use  of  an  object  of  the  power 

with  a  general  power  of  appointment,  (II.  546.)  IV.  204 
may  give  a  lesser  estate,  (II.  547.)  IV.  205 
or  direct  a  sale  and  appoint  the  money,  (II.  548.)  IV.  206 
when  illusory,  (II.  549.)  IV.  207 

a  power  cannot  be  delegated  to  another,  (II.  553.)  IV.  211 
except  as  to  its  formal  acts,  as  signing  receipts,  &c.  (II.  554.) 
IV.  211 
unless  there  are  especial  words,  ib. 
or  the  power  is  equivalent  to  the  absolute  ownership,  (II.  555.) 

IV.  212 
an  unwarranted  condition  annexed  is  void,  (II.  546.)  IV.  204 
to  persons  not  objects  of  the  power  is  void,  (II.  543.)  IV.  202, 

but  see  (II.  546.)  IV.  204  and  n. 
when  an  instrument  operates  as  an  appointment,  (II.  555.)  IV. 

212 
is  within  the  register  acts,  (II.  851.)  IV.  448 
may  be  made  to  a  person  unborn  at  the  creation  of  the  power, 

(II.  726.)  IV.  350 
effects  of  execution  in  barring  dower,  &c.  (II.  562.)  IV.  219, 

220 
will  not  defeat  a  prior  estate,  (II.  563.)  IV.  221 
uses  arising  from  the  execution  of  powers  of  revocation  of  prior 

uses,  (I.  332,  333.)  I.  363,  364 
In  what  cases  equity  will  support  a  defective  execution,  (II.  565.) 
IV.  222 
in  favor  of  a  wife,  ib.  (II.  568.)  IV.  225,— a  husband,  (II. 
568.)  IV.  225, — children  though  provided  for,  (II.  570.) 
IV.  226,  227, — creditors  and  purchasers  for  a  valuable 
consideration,  as  lessees  for  years,  &c.  (II.  571.)  IV.  227, 
228 

VOL.    III.  SI 
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Of  revocation  and  appointment ; 

Equity  will  support  a  defective  execution, 

but  not  for  volunteers,  (II.  572.)  IV.  228 
where  there  is  fraud,  (II.  572.)  IV.  229 
where  a  complete  execution  is  prevented  by  accident,  ib. 
equity  will  not  supply  a  non-execution,  (II.  573.)  IV.  229 
unless  the  power  in  the  nature  of  a  trust,  (II.  575.)  IV.  231 
a  complete  execution  operates  as  an  extinguishment,  (II.  576.) 

IV.  233 
vested  in  bankrupt  for  his  own  benefit  may  be  executed  by 
assignees,  (II.  575,  n.  581,  n.)  IV.  232.  238,  n. 
Power  of  limiting  a  jointure, 

origin  and  nature  of,  (II.  495.)  IV.  149 

is  in  fact  a  power  of  revocation,  (II.  475.)  IV.  134 

usual  practice  as  to  powers  of  jointuring,  (II.  495.)  IV.  149 

restriction  as  to  the  clear  yearly  value,  or  clear  of  taxes,  Sfc.  ib. 

power  to  limit  a  jointure  proportioned  to  the  wife's  fortune,  (II. 

496.)  IV.  154 
in  a  devise  of  a  legal  estate,  does  not  prevent  the  operation  of  the 
rule  in  Shelley's  Case,  (III.  347.)  VI.  276 
Power  of  leasing  by  tenants  for  life, 

origin  and  nature  of,  (II.  497.)  IV.  157 

is  in  fact  a  power  of  revocation,  (II.  475.)  IV.  134 

construed  strictly,  and  in  favor  of  the  remainder-man,  &c.  (II.  498.) 

IV.  158 
a  condition  in  a  power  of  leasing  is  precedent,  ib. 
qualifications  destructive  of  the  power  are  dispensed  witb,  (II.  500.) 
IV.  160 
Restrictions  usually  annexed, 
as  to   the   instrument  by  which  the   power  is  to   be   executed, 

(11.498.)  IV.  158 
as  to  the  lands  to  be  leased,  or  which  have  been  usually  let,  (II. 

499.)  IV.  159 
evidence  of  usual  manner  of  demising,  (II.  500.)  IV.  160 
as  to  the  time  when  the  lease  is  to  commence,  (II.  505.)  IV.  164 
when  a  lease  is  said  to  be  in  reversion,  «(II.  505,  506.)  IV.  164- 

166 
a  general  power  only  authorizes  leases  in  possession,  (II.  506.) 
IV.  165 
unless  the  estate  is  reversionary,  (II.  508.)  IV.  167 
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Restrictions  usually  annexed, 

as  to  the  time  when  the  lease  is  to  commence, 

does  not  authorize  a  lease  to  commence  after  a  subsisting  one, 

(11.506.)  IV.  166 
but  concurrent  leases  are  good  under  such  general  power, 

(II.  509.)  IV.  169 
a  lease  to  commence  from  the  day  of  date  is  not  in  reversion, 
(II.  505.)  IV.  165 
of  powers  to  lease  in  reversion,  (II.  511.)  IV.  169,  170 
as  to  the  duration  of  the  lease,  (II.  511.)  IV.  170 
a  shorter  term  may  be  granted  than  that  specified  by  the  power, 

(H.  513.)  IV.  172 
as  to  the  rent  to  be  reserved,  ib. 
what  is  the  ancient  rent,  ib. 
what  is  the  best  rent,  (II.  515.)  IV.  175 
how  to  be  reserved,  ib. 
as  to 'the  clauses  and  covenants,  (II.  516.)  IV.  176 
in  what  conveyances  it  may  be  inserted,  (II.  477.  518.)  IV.  135. 

178 
the  lease  is  void  if  the  power  be  not  well  executed,  (IL  498.) 
IV.  158 
Powers  of  sale  and  exchange, 

origin  and  nature  of,  (II.  519.)  IV.  179 
how  given,  ib. 

what  acts  they  authorize,  ib. 

how  affected  by  the  rule  against  perpetuities,  (II.  521.)  IV.  181, — 
and  see  Waring  v.  Coventry,  1  Myln.  &  Keen,  249 
Powers  simply  collateral  to  land  are  not  barred  by  any  conveyance  of 

the  land,  (II.  582  )  IV.  238 
Power  to  commit  waste.     See  Waste,  (I.  138.)  I.  127 
How  powers  may  be  extinguished  and  destroyed,  (II.  576.)  IV.  233 

by  a  complete  execution,  ib. 
Powers  relating  to  the  land  may  b^  released,  ib. 
Powers  appendant  barred 

by  feoffment,  fine,  recovery,  bargain,  and  sale,  &c.  (II.  577.)  IV. 

234 
may  be  suspended  or  charged,  (II.  578.)  IV.  235 
a  power  to  lease  not  barred  by  a  charge,  (II.  578.)  IV.  235 
Powers  in  gross  may  be  released,  (II.  581.)  IV.  237 

powers  in  gross  not  barred  by  a  conveyance  of  the  land,  (II.  579.) 
IV.  235 
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Powers  in  gross  not  barred  by  a  conveyance  of  the  land, 

unless  the  estates  are  devested,  (II.  580.)  IV.  236 
Powers  simply  collateral  not  barred  by  any  conveyance,   (II.  582.) 

IV.  238 
a  power  may  be  extinguished,  (II.  584.)  IV.  241 
a  power  may  be  forfeited  to  the  crown  by  attainder  for  high  treason, 
(II.  583.)  IV.  239, — in  what  case  the  crown  may  execute  such  a 
a  power,  ib.  (II.  583.)  IV.  240 
where  there  is  no  object  of  a  power,  it  becomes  void,   (II.  584.) 

IV.  241 
why  powers  of  revocation,  sale,  and  exchange  are  given  in  modern 

settlements. to  trustees,  (XI.  477.  830.)  IV.  135.  432 
a  person  cannot  empower  himself  to  give  lands  by  a  will  not  duly 

executed,  (II."  536.  III.  72.)   IV.  196.  VI.  62 
what  words  in  a  devise  create  a  power  of  sale,  (III.  443.)  VI.  360 
PRAEMUNIRE,  persons  incurring  its  penalties  cannot  be  freeholders, 

(1.59.)  1.53 
PREBENDARY, 

restrained  from  waste  by  prohibition  from  the  court  of  chancery, 
(I.  143.)  I.  131 
PREMISES  OF  A  DEED,  (II.  327.  651.)  IV.  26.  272,  273 
PRESCRIPTION, 

origin  of,  (II.  75.  220.)  III.  275.  420 
is  only  a  usage  in  pais,  (II.  224.)  III.  423 

1st.  prescription  to  incorporeal  hereditaments  by  immemorial  usage  ; 
how  differs  from  a  custom,  (II.  222.  237.)  III.  422.  430 
and  from  presumption  of  lost  grant,  (II.  223,  n.)  III.  422,  n. 
may  be  in  the  person  as  e.  g.  by  a  man  and  his  ancestors,  or  by  a 

body  politic  and  their  predecessors,  (II.  222.)  III.  422 
or  attached  to  the  ownership  of  a  particular  estate,  which  is  called 
a  prescription  in  a  que  estate,  (II.  223.)   III.  422. 
prescription  in  a  que  estate 

must  be  laid  in  the  person  seised  of  the  fee  simple,  ib. 
nothing  can  be  claimed  in,  which  is  not  appendant  or  appurte- 
nant to  land,  (II.  224.)  III.  423. 
nor  if  it  lies  in  grant,  and  cannot  pass  without  deed  or  fine, 

(II.  226.)  III.  424,  425 
aliter  in  case  of  a  personal  prescription,  (II.  226.)  III.  425 
descent  of  hereditament  prescribed  for  in  a  que  estate,  (II.  236.) 
III.  429 
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1st.  prescription  to  incorporeal  hereditaments  by  immemorial  usage  ; 
what  may  be  claimed  by- 
only  incorporeal  hereditaments,  and  why,  (II.  221,  222.)  III.  421, 

422 
and  not  corporeal  ones,  (II.  221.)  III.  421 
nothing   that   owes   its    origin   to   matter   of  record,    (II.    223.) 

III.  422,  423 
nor  in  general  any  thing  which  does  not  lie  in  grant,  (II.  224.) 

III.  423 
certain  franchises,  ib.' 
frank-foldage  appendant  to  the  land,  ib. 
not  a  court  baron,  (II.  226.)  III.  424 
an  easement,  ib. 

tenancy  in  common,  but  not  joint  tenancy,  (II.  226.)  III.  425. 
previously  to  stat.  2  &  3  Will.  IV.  c.  71,   must  have  been  beyond 
time  of  memory,  or  1  Ric.  I.  (viz.  July  6,  A.  D.  1189.)  (II.  226.) 

III.  425 

twenty  years  now  sufficient  in  the  United  States,  (III.  227,  n.) 

IV.  425,  n. 

must  have  had  a  continued  usage,  (II.  228.)  III.  426 

and  have  been  open  and  peaceable,  ib.  n. 

must  be  certain  and  reasonable,  ib.  (II.  230.)  III.  426 

what  prescriptions  are  void,  (II.  230-232.)  III.  427,  428 

how  it  may  be  lost,  (II.  231,  232.)  III.  428 

effect  of  non-user,  ib.  n. 

descent  of  prescriptive  estates,  (II.  234.)    III.  429 

to  a  right  of  inducting,  (II.  1.)    HI.  12 

de  non  decimando,  (ib.)  III.  52 

de  modo  decimandi,  (ib.)   III.  51. 

to  a  right  of  common.     See  Common. 

to  a  right  of  way.     See  Ways. 

to  a  franchise,  (II.  224.)   III.  423 

to  a  right  of  endowment  of  tithes,  (II.  1.)  III.  48 

prescriptive  rights  restrained  by  statutes  of  limitation,  (II.  239.) 
III.  432 
2d.  prescription  arising  from   the  several  statutes  of  limitation  or 

negative  prescription.     See  Limitation,  Statutes  of. 
PRESUMPTION  of  reconveyance,  (I.  401.)  I.  415 
PRESUMPTIVE  HEIR.  (II.  148.)  III.  328 
PRIMER  SEISIN,  (I.  32.  35.)  I.  26.  40 
81* 
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PRIMOGENITURE,  right  of, 

takes  place  amongst  males,  (II.  151.)   III.  332 
PRIORITY  OF  PAYMENT,  right  of,  (I.  69,  n.  527,  n,  II.  813,  n.) 

I.  61,  n.  II.  51,  n.  IV.  422,  n. 
PRIVATE  ACT, 

origin  of,  (II.  874.)  V.  2 

is  an  act  which  concerns  only  a  particular  species,  or  thing,  or  per- 
son, ib.  and  instances,  ib.  (II.  875.)   V.  3 
every  act,  though  the  matter  thereof  concerns  single  things,  yet  if  it 

touches  the  king,  is  a  public  act,  (II.  876.)   V.  3 
there  may  be  a  private  clause  in  a  public  act,  ib. 
must  be  specially  pleaded  except  a  public  clause  be  inserted,  ib. 
estate  act,  what,  (II.  877.)  V.  4 

cases  in  which  obtainable,  (II.  877,  878.)  V.  4,  5     • 
inclosure  act,  (II.  879.)  V.  5,  6,— and  see  1  &  2  G.  IV.  c.  23,-s.  2 
mode  of  passing,  (II.  879.)   V.  6 

general  saving  in,  of  the  rights  of  the  crown  and  all  private  persons, 
(II.  881.)  V.  7, — must  be  expounded  so  as  to  be  rendered  con- 
sistent withthe  body  of  the  act,  (II.  891.)  V.  17,  18 

effect  of,  (II.  890-895.)  V.  17.  23* 
standing  orders  in  Dom.  Proc.  respecting  private  acts,  (II.  900,  n.) 

V.  28,  &c. 
operation  of,  is  as  effective  as  that  of  a  public  act,  (II.  881.)  V.  7 

except  as  to  strangers,  ib. 
how  far  every  one  is  a  party  to,  (II.  881.)  V.  8 
bars  an  estate  tail  and  all  remainders  over,  though  the  rights  of  the 

remainder-man,  &c.  are  not  excepted  in  the  saving,  ib.  (II.  882. 

884.)  V.  9,  10 
but  not  a  remainder-expectant  on  an  estate  for  life,  (II.  885.)  V.  11 
is  construed  in  the  same  manner  as  conveyances  deriving  effect  from 

the  common  law,  viz.  according  to   the  intention  of  the  parties, 

(II.  886.)  V.  12.  15 
other  rules  of  exposition,  (II.  886,  n.)  V.  12,  n. 
a  recital  of  in,  as  to  the  construction  of  a  deed  also  recited  therein, 

does  not  bind  the  parties,  (II.  890.)  V.  17 
may  be  relieved  against  if  obtained  by  fraud,  (II.  895.)  V.  23 
PRIVITY, 

between  a  tenant  for  years  and  a  remainder-man,  (I.  809.)  II.  303 
between  a  lessor  and  lessee,  and  their  assignees,  (II.  760.)  IV.  376 
privity  of  contract  and  estate,  ib. 
Of  estate, 

requisite  to  a  use,  (I.  302,  303.)  I.  339,  340 
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PRIVITY — continued. 
Of  estate ; 

not  necessary  between  a  cestui  que  trust  and  his  trustee,  (I.  389.) 

I.  406 
between   tenant  at  will  and  the  owner  of   the   estate,   (I.  277.) 

I.  243 
between  tenant  from  year  to  year  and  his  lessor,  (I.  282.)  I.  246 
between  a  releasor  and  a  releasee,  (II.  406,  407.)  IV.  79,  80 
PROFITS, 

grant  of  profits  of  lands,  with  livery,  passes  the  land,   (II.  643.) 
IV.  267,  268 
PROPERTY, 

division  into  real  and  personal,  (I.  47.)  I.  45 
real  is  corporeal  or  incorporeal,  ib.     See  Title  to  Real  Property. 
when  a  rent  service  becomes  personalty,  (II.  85.)  III.  283 
PROTECTION, 

writ  of,  (I.  524.)  II.  49 
PROTECTOR  OF  SETTLEMENT,  under  3  &  4  Will.  IV.  c.  74, 
who  is,  (I.  100.)  I.  93,  94 
lessee  cannot  be,  (ib.-)  94 
nor  tenant  in  dower,  ib. 
nor  bare  trustee,  ib. 
nor  an  alien,  ib. 
who  may  appoint,  ib. 
mode  of  appointing,  ib. 

deed  by  which  appointment  made  must  be  enrolled,  (ib.)  I.  95 
when  Lord  Chancellor  is,  ib. 
not  subject  to  any  control,  (I.  100.)  I.  96 
Consent  of, 

how  given,  (ib.)  95-97 

when  necessary  to  enable  tenant  in  tail  to  aliene,  (ib.)  I.  95 

or  to  enlarge  a  base  fee,  (ib.)  I.  96 
where  considered  absolute,  ib. 
not  revocable,  ib. 

deed  by  which  given,  must  be  enrolled,  (ib.)  97 
•PROVISO, 

an  estate  for  years  may-be  made  determinable  by,  (I.  255.  II.  383.) 

I.  227.  IV.  60 
for  trustees'  indemnity,  (I.  441.)  I.  455 
for  appointing  new  {rustees,  (I.  449.)  I.  460 
restraining  an  equity  of  redemption  is  void,  (I.  556.)  II.  69,  70 
for  shifting  an  estate,  (I.  773.)  II.  267 
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that  a  person  shall  take  a  certain  name  and  arms,  (I.  773.)  II.  267 
the  word  proviso  creates  a  condition  in  a  deed,  (II.  729.)  IV.  352 
PUBLIC  LANDS,  grant  of.     See  King's  Grant. 
PURCHASE, 

title  by,  (II.  133.  192.  296.)  III.  317.  396.  IV.  3 

distinguished  from  descent,  (II.  193.)  III.  397 

words  of  purchase  distinguished  from  words  of  limitation,  (II.  655. 

691.  706.)  IV.  275.  312.  328 
settlor  takes  by,  when  estate  limited  to  his  heirs  in  any  assurance 

after  31st  December,  1833,  (I.  343,  n.)  I.  374 
PURCHASER, 

description  of,  (II.  156.)  in.  336 

descent  must  be  traced  from,  ib. 

of  crown  debtor's  estate,  is  discharged  by  payment  of  purchase-money 

into  the  exchequer,  (I.  71.)  I.  62,  63 
for  valuable  consideration  without  notice, 

protected  from  all  mesne  incumbrances  by  a  term  attendant,  (I.  415, 
416.)  I.  427,  428 

statute  of  recognizance  or  judgment,  (I.  539.)  II.  63 

except  against  crown  debts,  (I.  417.  II.  811.)  I.  429.  IV.  421 

and  from  dower  with  notice  of  the  marriage,  (I.  417.)  I.  429 
where  bound  to  see  trusts  performed  by  proper  application  of  the 

purchase-money,  (I.  434.)  I.  450  ;  where  not,  (I.  436.)  I.  451 
notice  of  a  trust  makes  a  purchaser  a  trustee,  (I.  434.)  I.  450 
where  not,  (I.  435.)  I.  450 
where  the  receipt  of  the  trustee  is  sufficient,  and  where  not,  (I.  438.) 

IV.  453 
may  redeem  a  mortgage  without  paying  a   bond   debt,   (I.   615.) 

II.  107 
without  notice,  may  tack  a  mortgage  to  a  prior  incumbrance,  (I.  680.) 

II.  170 
who  are  purchasers  under  the  statute  27  Eliz.  c.4.  (II.  831.)  IV.  433 
what  conveyances  are  void  as  against  purchasers.     See  Deed. 
every  lessee  for  years  is  a,  by  his  contract  and  covenants,  (I.  384.) 

I.  403 

Q. 

QUALIFIED,  OR  BASE  FEE.     See  Estate  in  Fee  Simple. 
QUALITY  of  estates  distinguished  from  quantity,  (III.  573.)  VI.  475 
QUEEN, 

Queen  consort, 

entitled  to  dower  although  an  alien,  (I.  181.)  I.  159 
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QUEEN— continued. 
Queen  consort, 

could  not  be  seised  to  a  use,  (I.  305.)  I.  340,  341 

is  a  feme  sole,  and  may  convey  by  deed,  (II.  309.  315.)   IV.  12, 

13.  18 
may  devise  real  property,  (III.  12.)    VI.  13 
Queen  regnant, 

cannot  be  seised  to  any  use  but  her  own,  (I.  305.  318.)  I.  340.  349, 

350 
cannot  convey  by  bargain  and  sale,  (II.  435.)  IV.  99— by  cov- 
enant to  stand  seised,  (II.  446.)  IV.  107— or  by  lease  and  re- 
lease, (II.  455.)  IV.  115 
QUIA  EMPTOEES,  (I.  29.   II.  299.)    I.  22.   IV.  5. 
statute  of,  passed  A.  D.  1296,  (I.  29.)    I.  22 
on  sales  of  lands,  feoffee  shall  hold  of  the  chief  lord  of  the  fee,  ib. 
but  when  less  than  the  fee-simple  is  transferred,  tenant  in  tail  holds 

of  donor,  (I.  81.)   I.  72 
or  of  a  stranger,  alienee  of  donor's  reversion,  ib. 
but  if  tenant  in  tail  has  the  reversion  in  fee,  he  holds  of  the  chief  lord,  ib. 
QUIET   ENJOYMENT, 
Covenant  for, 

is  implied  in  a  lease  by  the  words  grant  or  demise,  (II.  749.  756.) 

IV.  369.  373 
but  determines  with  estate  of  lessor,  (II.  749.)    IV.  369 
may  be  qualified  by  terms  of  express  covenant,  (II.  749.)  IV.  370 
QUIT  RENTS, 

nature  of,  (II.  74.)    III.  274 

are  deducted  from  the  fines  payable  on  copyholds,  (I.  292.)    I.  302 

equity  decrees  satisfaction   of   arrears  of,  when,  (II.  96.  Ill,  112.) 

III.  288.  299,  300 
if  an  incumbrance,    (II.  776.)   IV.  380 
are  within  the  statute  of  limitations,  (II.  104.  262.)  III.  296.  455,  456 

R. 

RAILROADS,  when  real  estate,  (I.  45,  n.)  I.  47 

REAL   ESTATE,  what  constitutes,  (I.  38.  46,  47,  48.  62,  n.)  I.  45,  46, 

47,  48,  49.  55,  n. 
RECITAL, 

in  a  deed,   (II.  327.)  IV.  26,— how  construed,  (II.  624.)  IV.  263, 

264 
of  a  lease  in  a  deed  of  release,  is  good  evidence  against  releasor, 
(II.  454.)    IV.  114 
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EE  CIT  AL — continued. 

of  a  power,  not  required  in  the  execution  of  it,  (II.  538.)    IV.  197 

in  a  will,  does  not  operate  as  a  devise,  (III.  203.)  VI.  158 
EECOGNIZANCE.     See  Estate  by  Statute,  %c,  (I.  515,  516.)  II.  40,  41 

described  and  distinguished  from  a  bond,  (II.*427.)  IV.  95 

form  of,  (II.  428.)  IV.  95 

in  the  United  States,  ib.  n. 

allowed  priority  over  a  bond,  ib. 

on  what  lands  a  lien,  ib. 

satisfaction  of,  ib. 

not  enrolled,  is  considered  as  a  bond,  ib. 

is  assignable  in  equity,  ib.  (II.  429.)  IV.  96 

defeasance  of,  its  effects,  ib. 
EECONVEYANCE, 

on  breach  of  condition,  (I.  504.)    II.  32 

of  an  outstanding  term,  when  presumed,  (I.  401.  421.  59o.)  I.  415. 
443,  &c.  II.  91 
EECOED, 

alienation  by  matter  of  record,  (II.  873.)  V.  1 

matter  of  record   distinguished   from  a  thing   recorded,   (II.  867.) 
IV.  462 

debts  of  record.     See  Debts. 
EEDDENDUM  OP  DEED,  (II.  328.)  IV.  26 

of  what  thing,  by  what  words,  and  to  whom  made,  (II.  729.)  IV.  352 
EEDEMPTION,  Equity  of.     See  Mortgage. 
EE-ENTEY,  Condition  for,  by  lessor,  if  tenant  for  years  aliene,  is  good, 

(I.  473.)  II.  7.     See  Condition. 
EEGISTEE   ACTS.     See  Deed. 

statutes,  judgments,  and  recognizances  must  in  some  places  be  regis- 
tered, (I.  521.)   II.  45,  46. 

a  will  may  be  registered,  (III.  10.)  VI.  9,  10 
EELATION,   a   bargain   and   sale   relates   to  the    time    of  enrolment, 

(II.  441.)  IV.  103 
EELEASE.     See  Lease  and  Release,  Surrender. 

origin  and  description  of,  (II.  404.)  IV.  77,  78,  n. 

is  a  conveyance  of  a  right  of  possession  to  a  person  in  possession, 
(II.  404.)  IV.  78 

operative  words,  ib.  (II.  405.)    IV.  251 

may  have  effect  as  a  surrender,  (II.  413.)  IV.  85 

of  all  demands,  (II.  405.)  II.  78 

enuring  by  way  of  mitter  Vestate,  ib. 

enuring  by  way  of  mitter  le  droit,  (II.  406.)    IV.  79. 
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gives  a  fee  simple  without  the    word    "heirs,"    (II.    657.    658.) 
IV.  278,  279 
enuring  by  way  of  enlargement,.  (JI.  406.)  IV.  79.  See' Confirmation. 
requires  the   same  technical  words  of  limitation  as  feoffments  or 

grants,  (II.  408.)  IV.  81 
there  must  be  a  privity  of  estate  between  releasor  and  releasee, 

(IL  406,  407.  409.)  IV.  79,  80.  82 
there  must  be  a  possession  in  the  releasee,  as  e.  g.  releasee,  if  ten- 
ant  for   years   by   common   law   demise,   must   have  entered, 
(II.  407,  408.)  IV.  80 
enuring  by  way  of  extinguishment,  (II.  408.)  IV.  81 
what  may  be  released  and  to  whom,  ib.  (II.  409.  581,  n.)  IV.  82. 
238,  n. 
not  a  bare  authority  nor  power  collateral,  (II.  409.)  IV.  82 
release  of  expectancy,  when  good,  (II.  409,  n.)  IV.  82,  n. 
may  operate  as  a  grant  of  a  reversion  in  order  to  effectuate  the  par- 
ties' intention,  (II.  603.)  IV.  250 
what  words  in,  will  pass  leasehold  lands,  (II.  645.)  IV.  269 
a  release  may  be  to  uses,  (II.  457.)  IV.  116 
a  release  may  contain  powers,  (II.  476.)  IV.  135 
will  extinguish  a  power,  (II.  576.)    IV.  233 
will  not  bar  a  power  simply  collateral,  (II.  582.)  IV.  238 
construction  of,  (II.  595.)  IV.  245 
is  the  proper  mode  of  conveyance   between  joint  tenants,  and  severs 

the  jointure,  (I.  851.)  II.  382,  &c. 
release  of  a.  right  of  common,  (II.  21.)  III.  81,  or  of  all  actions  after 

twenty  years'. possession,  (II.  244.)  III.  436 
a  rent  may  be  reserved  in  a  release,  (II.  77.)   III.  276 
RELIEFS, 

nature  of,  (I.  21.  31.)  I.  16.  25 
REMAINDER.     See  Estate  in  Possession  and  Expectancy.     Reversion. 
is  the  first  kind  of  estate  in  expectancy,  (I.  701.)  II.  202. 
is  an  estate  limited  to  take  effect  and  be  enjoyed  after  another  estate 

is  determined,  (I.  702.)   II.  202 
is  the  only  freehold  estate  which  can  be  created  to  commence  in  fu- 

turo,  by  conveyance  operating  at  common  law,  (I.  .58.)  I.  53 
may  be  conveyed  to  uses,  (I.  321.)  I.  353 
is  considered  as  in  the  power  of  tenant  in  tail  to  destroy,  (I.  659. 

775.  824.)  II.  154.  269.  339.     See  infra. 
cannot  in  strictness  be  limited 

after  a  limitation  in  fee,  (I.  702.  718.)  II.  202,  2,03.  217 
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cannot  in  strictness  be  limited 

after  a  grant  of  a  base  or  qualified  fee,  (I.  703.)  II.  203 
but  may  after  an  estate  tail,  ib. 
may  be  created  without  the  word  "  remainder,"  ib. 
an  estate  which  can  take  effect  as,  shall  never  be  construed  to  be 

an  executory  devise  or  springing  use,  (I.  741.)  II.  237 
now  usually  created  by  conveyances  to  uses,  (II.  763.)  II.  258  • 
joint  tenancy  of,  (I.  830.)  II.  364 
Vested  remainder,  or  remainder  executed, 

is  that  by  which  a  present  interest  passes  to  a  determinate  person, 
to   take   effect  in  possession,  after  a   particular  estate  is  spent, 
(I.  703.  711.  727,  728.)  II.  203.  208.  225,  226 
distinguished  from  contingent,  (I.  712.)  II.  209 
remainder  to  B.  after  limitation  to  A.  for  ninety  years,  if  he  so  lone 

live,  is  a,  (I.  709.  714.)  II.  206.  211 
remainder  to   trustees   during  life  of  tenant  for  ninety-nine  years,  if 
he   should   so  long  live,  to  take   effect   after   his   death,   or  other 
sooner  determination  of  his  estate,  is  a  vested  remaindar,  (I.  714.) 
II.  211 
a  remainder  subject  to  be  devested  under  a  power  is  vested  in  the 

first  instance,  (II.  489.)  IV.  146 
a  remainder  will  not  be  construed  contingent  where  it  can  be  deemed 
vested,  (I.  764.)  II.  259,  n. 
may  be  aliened  and  charged,  (I.  7<04.)  II.  204 
may  take  effect  though   preceding  estate  be  defeated,   (I.  760.) 

II.  255  -  ' 

may  be   limited  after  an  estate  for  life   to   an   unborn   person, 

(II.  726.)  IV.  350 
but  will  not  be  devested  unless  there  is  a  special  provision  or  clear 

intention  on  the  face  of  the  instrument,  (I.  732.)   II.  229,  n. 
may  be  conveyed  by 

bargain  and  sale,  (II.  436.)  IV.  100 
covenant  to  stand  seised,  (II.  445.)  IV.  107 
lease  and  release,  (II.  455.)  IV.  115 
Contingent  remainder  ; 
a  remainder  is  contingent  when  limited  on  an  event  or  condition 
which  may  never  happen  or  be  performed  till  after  determina- 
tion of  the  preceding  particular  estate,  and  therefore  can  never 
take  effect,  (I.  704.  707.  754.)  II.  204,  205.  249 
Four  kinds  of  contingent  remainders  ; 

1.  where  the  remainder  depends  entirely  on  the  contingent  deter- 
mination of  the  particular  estate,  (I.  704.)  IV.  204 
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Contingent  remainder  ; 

Four  kinds  of  contingent  remainders  ; 

2.  where  some  uncertain  event,  unconnected  with  and  collateral  to 
the  determination  of  the  particular  estate,  is,  by  the  nature  of 
the  limitation,  to  precede  the  remainder,  (I.  706.  715.)  II.  204. 
214. 

3.  where  the  remainder  is  limited  on  an  event  which,  though  cer- 
tain to  happen  at  some  time,  yet  may  not  happen  till  after  the 
particular  estate  determined,  (I.  707.  715.)  II.  205.  214 

Exceptions  to  this  3d  kind ; 

limitation  to  A.  for  ninety  years,  if  he  so  long  live,  with  remain- 
der to  B.  in  fee  after  A's  death,  is  a  vested  remainder,  (I. 
709.  714.)  II.  206.  211 

but  such  a  remainder  is  contingent  if  there  is  any  common  pos- 
sibility that  the  life  shall  exceed  the  term,  (I.  710.)  II.  207 

remainder  to  trustees  during  life  of  tenant  for  ninety-nine  years, 
if  he  shall  so  long  live,  to  take  effect  after  his  death,  or  other 
sooner  determination  of  his  estate,  is  a  vested  remainder, 
(I.  714.)  II.  211 

4.  where  it  is  limited  to  a  person  not  ascertained,  or  not  in  being 

at  the  time  of  making  such  limitation,  (as  e.  g.  in   a  settle- 
ment before  marriage  to  the  first  and  other  sons  of  the  parties,) 
(I.  707.  715.)  II.  205.  214 
Exceptions  to  this  4th  kind  ; 

Rule  in  Shelley's  Case,  that  wherever  an  ancestor  takes  an  estate 

of  freehold,  and  a  remainder  is  limited  thereon,  in  the  same 

conveyance  to  his  heirs,  general  or  special,  that  remainder 

is  not  contingent,  but  is  executed  in  the  ancestor,  (I.  711. 

II.  681.)  H.  208.  IV.  305 

previously  to  stat.  3  &  4  Will.  IV.  c.  106,  limitation  to  right 

heirs  of  grantor,  (1. 342, 343. 711, 712.)  1. 373, 374.  II.  208,  209 

the  word  heir  is  sometimes  a  descriptio  persona,  (I.  712.)  II.  209 

what  kind  of  uncertainty  makes  a  remainder  contingent,  (I.  712.) 

n.  209 
when  a  contingent  remainder  is  said  to  become  vested  in  interest, 

(I.  713.)  H.  210,  and  see  infra,  (I.  754.)  II.  249 
what  two  sorts  of  contingent  remainders  do  not  vest,  (I.  716.) 

H.  214 
a  contingent  remainder  (e.  g.  limited  to  a  person  not  in  esse)  may 
intervene  between  the  particular  estate  and  a  vested  remainder, 
(e.  g.  limited  to  a  person  in  esse,)  (II.  717.)  II.  216 
vol.  in.  82 
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Contingent  remainder ; 

so  a  subsequent  remainder  to  a  person  in  esse  may  be  vested, 
though  the  mesne  remainder  be  also  limited  to  a  person  in  esse, 
if  it  depends  on  a  contingent  event,  not   extending  to  the 
subsequent  remainder,   (I.  718.)   II.  216,  and  see,  (I.  723.) 
II.  221 
so,  where  the  mesne  estates  are  for  life  or  in  tail,  (I.  722.) 
II.  220 
two  or  more  several  contingent  estates  may  be  limited  in  fee  in 
the  alternative,  so  as  one  only  shall  take  effect,  (I.  718.)  II.  217 
after  a  contingent  limitation  in  fee  absolute,  no  estate  afterwards 
limited,  can  be  vested,  (I.  722.)  II.  220 
except  a  contingent  determinable  fee,  devised  in  trust  for  special 
purpose,  ib. 
concurrent  remainders,  (I.  722.)  II.  220 

where  the  first  contingent' remainder  is  in  fee,  or  where  the  first  of 
concurrent  remainders  becomes  vested,  the  subsequent  remain- 
ders become  void,  ib. 
a  power  of  appointment  in  the  first  taker  does  not  suspend  subse- 
quent remainders,  (I.  723.  II.  489.)  II.  221.  IV.  146 
Cases  in  which  a  condition  annexed  to  a  preceding  estate  or  con- 
tingency on  which  it  is  limited  is  considered  as  a  condition 
precedent  to  give  effect  to  ulterior  limitations  ;  viz.  of 
limitations  after  a  preceding  estate  made  to  depend  on  a  con- 
tingency that  never  takes  effect,  (I.  723.)  II.  221 
limitations  over  on  a  conditional  contingent   determination  of 
a  preceding  estate,  where  the  preceding  estate  never  takes 
effect  at  all,  ib.  (I.  726.)  II.  224 
limitations  over  on  the  determination  of  a  preceding   estate  by 
contingency,  which,  though  the  preceding  estate  takes  effect, 
never  happens,  (I.  723.  727.)  II.  221.  225 
Cases  where  a  contingency  on  which  an  estate  is  limited,  is  con- 
sidered as  a  condition  subsequent,  so  as  to  vest  the  estate  imme- 
diately, subject  to  be  defeated  by  the  condition  when  it  happens, 
(I.  731.)  II.  228 
adverbs  of  time,  as  when,  then,  &c.  only  denote  the  period  when  a 
remainder  is  to  take  effect  in  possession,  not  when  it  shall  vest, 
(I.  727.)  II.  225 
Contingent  event  on  which  a  contingent  remainder  may  be  limited, 
must  be  a  legal  act,  and  not  a  potentia  remotissima  et  vana, 
(I.  733.)  II.  230,  and  see,  (II.  723.)  IV.  345 
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Contingent  remainder  ; 

thus,  a  limitation  to  future  illegitimate  children  is  void,  (I.  733.) 
II.  230 
must  be  a  common  possibility,   or  potentia  propinqua,  and  not 
remota  ;  as  death,  or  death  without  issue  or  coverture,  ib. 
thus  a  remainder  to  a  corporation  not   existing  at  the  time, 

is  void,  ib. 
aliter  if  remainder  is  made  during  vacation  of  a  mayoralty, 
when,  (I.  734.)  II.  231 
must  not  be  repugnant  to  any  rule  of  law ;  and  an  example,  (I.  735.) 

II.  232 
not  contrariant  in  itself,  ib. 

it  must  not  operate  to  defeat  or  abridge  the  particular  estate,  ib. 
but  it  may  to  enlarge  it,  (I.  743.)  I.  239 
is  void,  if  limited  to  take  effect  on  a  condition  which  is  to  defeat  a 

preceding  remainder,  (I.  739.)  I.  236 
conditional  limitations,  or  conditions  in  a  devise  operating  as  limi- 
tations of  remainders,  (I.  742.)  II.  238 
estates  may  be  enlarged  on  condition,  in  what  manner,  (I.  743.) 

II.  239  % 

Estate  necessary  to  support  a  contingent  remainder  ; 

where  the  remainder  is  freehold,  it  must  be  supported  by  a 
freehold,  (I.  745.)  II.  241, — otherwise  where  it  is  for  years, 
(I.  748.)  H.  244 
a  right  of  entry  will  support  a  contingent  freehold  remainder, 

(I.  749.)  II.  244,  245 
but  not  a  right  of  action,  (I.  750.)  II.  246 
Qu.  a  remainder  limited  by  way  of  use,  ib. 
it  must  be  a  present  right,  ib. 
the  estate  supporting,  and  the  contingent  remainder,  should  be 

created  by  the  same  instrument,  ib. 
what   instruments    are   considered    but   one   for   this   purpose, 

(I.  750,  n.)  II.  246,  n. 
where  the  legal  estate  is  in  trustees  as  a  contingent  remainder, 
no  estate  is  required  to  support  it,  (I.  752.)  II.  247 
At  what  time  a  contingent  remainder  should  vest ; 

must  vest  during  the  continuance  of  the  particular  estate,  (I.  754.) 

II.  249 
or  at  the  instant  when  it  determines,  (I.  756.)  II.  250 
posthumous  children  take  as  if  born,  (I.  756,  757.)  II.  251, 
252,  n. 
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Contingent  remainder ; 

At  what  time  a  contingent  remainder  should  vest ; 

vested  remainder  may  take  effect  though  the  preceding  estate  be 

defeated,  (I.  760.)  II.  255 
a  contingent  remainder  may  fail  as  to  one  part  and  take  effect  as 
to  another,  ib., — may  take  effect  in  some,  though  not  in  all 
persons  to  whom  limited,  (I.  762.)  II.  256 
Destroyed, 

by  entry  of  grantor  and  his  heirs  for  condition  broken,  (I.  737. 

743.)  II.  234.  239 
by  determination  of  the  particular  estate  before  the  contingency 

happens,  (I.  775.)  II.  269 
by  feoffment  of  tenant  in  tail,  ib.,  and  by  tenant  for  life,  ib. 
previously  to  3  &  4  Will.  IV.  c.  74,  by  fine  or  recovery  by  the 

particular  tenant  in  most  cases,  (I.  776.)  II.  270 
by  surrender  by  a  tenant  for  life  of  his  life-estate,  ib.  (I.  777.) 

n.  271 

not  by  innocent  conveyance  of  the  life-estate,  not  operating  by 
way  of  surrender,  (I.  777.)  II.  270 

nor  by  conveyance  by  cestui  que  trust,  ib. 

nor  by  certain  acts  amounting  to  a  forfeiture  of  an  estate  for 
life,  except  advantage  is  taken  by  subsequent  remainder-man,  ib. 

by  extinguishment  of  the  particular  estate,  (I.  777.)  II.  271 

by  alteration  in  the  quantity  of  it,  (I.  778.)  II.  271 

by  the  descent  of  the  reversion  on  the  estate  for  life  in  some 
cases,  (I.  779.)  II.  273 

in  what  case  a  remainder  which  has  been  destroyed  may  be  re- 
stored, (I.  756.)  H.  251 

in  regard  to  destruction  of  contingent  remainders,  Qu.  if  distinc- 
tion between  conveyances  operating  with  and  without  trans- 
mutation of  possession,  (I.  781.)  II.  274,  &c. 
Trustees  to  preserve  contingent  remainders  ; 

by  whom  invented,  (I.  792.)  II,  285 

cannot  be  created  by  bargain  and  sale  or  covenant  to  stand  seized 
to  a  stranger,  and  why,  (I.  793.)  II.  286 

not  necessary  where  the  legal  estate  is  vested  in  trustees,  and 
the  contingent  limitations  are* only  trusts,  ib. 

not  necessary  in  some  American  States,  (I.  792,  n.  )  II.  285,  n. 

nor  in  case  of  copyholds,  (I,  793.)  II.  286 

Joining  in  a  conveyance  to  destroy  the  remainders, 
are  guilty  of  a  breach  of  trust,  ib. 
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Contingent  remainder ; 

Joining  in  a  conveyance  to  destroy  the  remainders, 

remedy  of  remainder-man  against  the  trustees  or  purchaser 

with  notice,  (I.  794.)  II.  287 
when  not  punished  for  so  doing,  (I.  795.  798,  799.)  II.  288. 

291,292 
sometimes  directed  to  join  in  so  doing,  for  the  benefit  of  the 

parties,  (I.  797.)  II.  290 
cases  in  which  chancery  has  refused  to  direct  them  to  destroy 
remainders,  (I.  800.)  IV.  293  '       , 

distinction  between  punishing  them  for  joining  and  compelling 

them  to  join,  (I.  805.)  II.  298 
safe  discretion  of  trustees  in,  ib.  (I.  807.)  II.  300,  ib.  n. 
are  bound  to  preserve  the  land,  timber,  mines,  &c.  (I.  808.)  II.  301 
their  appointment  will  prevent  the  tenant  for  years  joining  with 
remainder-man  to  cut  down  timber,  ib.  (I.  808.)  II.  302 
where  limited  in  contingency  by  way  of  use,  the  inheritance,  if  not 
otherwise  disposed  of,  remains  as  a  qualified  fee  in  grantor  and 
heirs  till  the  contingency  happens,  (I.  810.)  II.  326 
where  created  by  will,  inheritance  descends  to  the  heir  of  devisor, 
(1.811.)  11.327 
but  in  one  case,  the  freehold  was  held  to  be  in  abeyance,  (I.  812.) 
II.  330 
how  far  this  doctrine  is  applicable  to  common-law  conveyances, 

(I.  813.)  II.  330,  331 
of  inheritance  transmissible  to  the  heirs  of  the  grantee,  if  he  dies 
before  the  contingency  happens,  (I.  814.)  II.  331.      Exception, 
(I.  815.)  II.  332 
previously  to  stat.  3  &  4  Will.  IV.  c.  74,  passed  by  fine  operating 
by  estoppel,  so  as  to  bind  the  interest  afterwards  accruing  by  the 
contingency,  (I.  816.  III.  519.)  II.  333.  VI,  425. 
passed  at  law,  as  by  recovery,  &c,  before. the  contingency  hap- 
pened, (I.  816.)  II.  333 
may  be  assigned  in  equity,  (I.  816.  III.  519.)  II.  333.  VI.  425 
are  devisable,  (I.  816.  III.  35.  519.)  II.  333.  VI.  26,  27.  424 
Remainders  limited  by  way  of  use  ; 

remainders,  whether  vested  or  contingent,  may  be  limited  by  way 

•  of  use  as  well  as  by  common-law  conveyances,  (I.  763.)  II.  258 

if  they  must  be  supported  by  an  actual  entry,  (I.  749,  750.  766.) 

II.  245,  246.  260,  261 
how  supported  when  limited  by  a  conveyance  operating  by  trans- 
82* 
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Remainders  limited  by  way  of  use  ; 

mutation  of  possession,  as  in  case  of  a  fine,  recovery,  or  release 
to  uses,  (I.  763.)  II.  258 
if  a  scintilla  juris  or  possibility  of  entry  remains  with  the  feoffees, 
in   order   to   the    executing   the   use  by  the  statute,  (I.  764.) 
H.  259 
must  have  the  same  particular  estates  of  freehold  to  support  them, 
as  remainders  passing  by  common-law  conveyances,  (I.  766.) 
II.  261 
a  freehold  estate,  taken  by  a  resulting  or  implied  use  arising  from 

the  same  deed,  will  support,  (I.  767.)  II.  261 
will  devest  at  different  times  in  favor  of  persons  becoming  entitled 

before  particular  estate  determined,  (I.  767.)  II.  262 
contingent  and  springing  uses,  (I.  768, 769.)  II.  263,  &C.    See  Uses. 
shifting  uses,  (I.  770.)  II.  264 

clauses  in  settlement,  (I.  772.)  II.  266 

inheritance  remain's  in  the  grantor  and  his  heirs,  (I.  810.)    II.  326 
if  limited  by  will,  descends  to  the  heir,  (I.  811.)  II.  327 
limited  by  common-law  conveyance,  does  not  descend,  but  is  in 
abeyance,  sedqu.  (I.  813.)   II.  330,  331 
are  transmissible  by  descent  to  heirs,  when,  (I.  814.)   II.  331 
Destroyed, 

when  created  without  transmutation  of  possession  by  a  convey- 
ance which  takes  away  the  covenantor's  or  bargainor's  right 
of  entry,  (I.  781.)  II.  274,  275 
when  created  by  transmutation  of  possession,  by  devesting  the 
scintilla  juris  of  the  feoffees,  (I.  783.)  II.  276, — but  this  doc- 
trine is  questionable,  (I.  783.)  II.  277 
Remainders  expectant  on  estates  tail, 

may  take  effect  at  any  indefinite  time,  (II.  725.)  IV.  349- 
barred  by  a  private  act  of  parliament,  (II.  882.)  V.  8,  9 
previously  to  stat.  3  &  4  Will.  .IV.  c.  74,  by  warranty,  (II.  738.) 
IV.  362 
a  remainder  expectant  on  a  freehold  previously  to  stat.  3  &  4  Will. 
IV.  c.  106,  descended  to  the  heirs  of  the  person  in  whom  it  first 
vested,  (II.  185.)  III.  378 
descent  of  remainders,  (II.  185-19o!)  III.  378-383.     See  Descent. 
an  estate  tail,  after  possibility  may  be  had  in  a  remainder,*  (I.  148.) 
I.  135 

a  remainder  may  be  held  in  joint  tenancy,  (I.  830.)  II.  364     . 
a  rent  may  be  granted  in  remainder;  (II.  101.)  III.  292 
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a  remainder  may  be  created  by  feoffment,  (II.  365.)    IV.  49 

may  be  conveyed  by  bargain  and  sale,  (II.  436.)  IV.  100 

a  remainder  vested  in  the  crown  not  barred  by  recovery,  (II.  727.) 

IV.  350,  351 
a  remainder  after  a  devise  to  a  man  and  his  heirs  is  void,  (I.  702. 

III.  301.)  II.  203.  VI.  237 
no  devise  is  deemed  executory  which  can  be  supported  as  a  remain- 
der, (HI.  457.  468.)  VI.  369.  378 
cross  remainders,  (II.  674.)  IV.  298.     See  Gross  Remainders. 
effect  in  a  devise  of  the  words  remainder  and  residue  of  all  my  effects, 

(III.  232.)   VI.  178 
effect  of  the  word  remainder  in  passing  an  estate  in  fee  in  a  devise, 

(III.  281.)  VI.  221 
Remainder-men — interest  and  power  of; 

not  bound  by  the  acts,  as  leases,  of  tenants  in  tail,  (I.  97.  II.  384.) 

I.  87.  IV.  61 
not  affected  by  attainder  of  tenant  in  tail  for  treason,  (I.  100.) 

I.  91 
within  the  benefit  of  statute  19  C.  II.  c.  6,  as  to  cestuis  que  vie 

going  abroad  as  well  as  reversioner,  (I.  104.)   I.  102 
not  obliged  to  be  admitted  to  copyholds  where  a  tenant  for  life  has 

been  admitted,  (I.  292.)  I.  294 
cannot  enter  for  conditions  broken,  (I.  507.)  II.  33 
where  a  remainder-man  redeems  a  mortgage  he  must  pay  for  im- 
provements, (I.  654.)  II.  149 
a  remainder-man  cannot  compel  a  tenant  in  tail  to  pay  interest  on 

a  mortgage,  (I.  659.)  II.  154 
need  not  be  parties  to  the  deeds  under  which  they  claim,  (II.  309.) 

IV.  12 
whether  an  estate  for  life  will  merge  in  an  equal  estate  for  life  in 

remainder,  (III.  571.)  VI.  474 
whether  a  term  for  years  will  merge  in  a  term  for  years  in  remain- 
der, (III.  573-576.)  VI.  476-478 
REMITTER,  (II.  133.)  III.  316 
RENEWAL  OF  A  LEASE, 

by  a  trustee  is  subject  to  the  former  trusts,  (I.  378.)  I.  396,  397 
by  a  mortgagee,  a  trust  for  the  mortgagor,  (I.  584.)  II.  87 
alters  the  course  of  descent,  (II.  159.)  III.  338 
covenants  for,  (II.  781.)  IV.  393 
RENTS, 

are  incorporeal  hereditaments,  (I.  45.)  I.  46,  47 


980  Index. 

RENTS— continued. 

origin  of,  (II.  71.)  III.  271 

must  be  certain  or  reducible  to  a  certainty,  (II.  71-.)  III.  272 

need  not  consist  of  money,  ib. 

must  be  payable  yearly,  though  not  in  every  successive  year,  ib. 

must  issue  out  of  the  thing  granted,  ib. 

Rent  service,  ib. 

what  is,  and  why  so  called,  ib.  (II.  105.)  III.  297 
right  of  distress  is  inseparably  incident  to,  (II.  73.)  III.  273 
seisin  in  deed  of,  cannot  be  obtained  before  it  becomes  due,  (II.  75.) 

in.  274 
may  be  held  in  fee,  when   created  prior  to  stat.    Quia  Emptores, 

(II.  97.)  III.  289 
discharge  of,  (II.  105.)  III.  297 
by  eviction,  ib. 

by  nuisance  erected  by  landlord,  (II.  105,  n.)  III.  297,  n. 
.     by  other  wrongful  act  of  landlord,  ib. 
by  extinguishment,  ib. 
by  release,  (II.  110.)  III.  298 

by  the  premises  being  consumed  by  fire,  (II.  110.  113.)  III.  299, 
300,  n. 
suspension  of,  (II.  109.)  III.  297,  298 
apportionment  of,  (II.  115.)  HI.  302,  &c. 

what  rent  services  may  be  apportioned,  (II.  116.)  III.  303 

a  rent  service  incident  to  a  reversion  may  be  apportioned  by  grant 

of  a  part  of  the  reversion,  (II.  117.)  III.  304 
a  rent  service  may  be  apportioned, 

by  a  devise  to  several  persons,  (II.  118.)  III.  304 
by  a  partial  eviction  of  the  tenant,  ib. 

by  act  of  God  or  of  law,  (II.  119,  120,  n.)  III.  305,  306,  n. 
when  a  rent  service  cannot  be  apportioned,  (II.  118.)  III.  304 
Rent  charge, 

why  so  called,  (II.  73.)  III.  273 
origin-  of,  ib. 

is  against  common  right,  ib. 
Statute  of  Uses,  ib. 

may  now  be  created  either  by  grant  or  by  means  of,  ib. 
seisin  in  law  of,  when  sufficient,  (II.  99.)  III.  291 
no  disseisin  of,  (II.  103.)  III.  294,  295 
when  liable  to  dower,  (I.  196.)  I.  166,  167 

cannot  be 'devested  by  non-user.  (II.  103.  261.)    III.  294,  295. 
453 
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Rent  charge, 

granted  for   equality  of  partition  between  coparceners,  is  called  a 

rent  charge  of  common  right,  (II.  74.)  III.  273 
in  lieu  of  lands  on  an  exchange,  or  to  a  widow  in  lieu  of  dower, 

out  of  lands  of  which  is  she  dowable,  is  of  the  same  nature,  ib. 
is  usually  given  as  a  jointure,  (I.  234.)  I.  201 
clause  of  entry  on  the  lands  for  non-payment  of,   (II.  92.)  III. 

286 
right  of  entry  is  usually  given  in  creation  of,  by  operation  of  stat. 

uses,  (I.  93.)  III.  287 
grant  of,  will  not  destroy  contingent  uses,  (I.  786.)  II.  279 
when  may  be  granted   in  fee  by  coparcener  without   the  word 

'  heirs,'  (II.  657.)  IV.  278 
discharge  of,  (II.  114.)  III.  300,  301 

modes  of  exonerating  a  part  of  the  lands  charged  without  extin- 
guishing the  rent  charge,  (II.  114,  115.)  III.  301,  302 
apportionment  of,  (II.  115.)  III.  302 
extendible  on  elegit,  (I.  528.)  II.  52 
distress  for,  ib. 
Rent  seek  ; 

what  is,  (II.  74.)  III.  274 
Rents  of  assize,  or  chief  or  quit  rents,  ib. 
Quit  rents, 

arrears  of,  when  payable,  (II.  96.  104.)  III.  288.  295,  296 
Fee-farm  rent, 

is  a  perpetual  rent  reserved  on  a  conveyance  of  lands  in  fee  sim- 
ple, (II.  74.)  III.  274 
particular  privilege  of  distress  for,  (II.  91.)  III.  285 
a  rent  may  be  created  by  a  covenant  to  stand  seised,  (II.  450.) 

IV.  Ill 
seisin  of  a  rent,  by  what  means  given,  (I.  51.  II.  74,  75.  99.  102.) 

I.  50,  51.  III.  274,  275.  291.  294 
a  rent  may  be  reserved, 

in  general  only  out  of  corporeal  hereditaments,  whereon  grantee 

may  distrain,  (II.  75.)  III.  275 
to  ecclesiastical  persons  out  of  tithes,  &c.  by  5  Geo.  III.  c.  17, 

(II.  75.  383.)  III.  275.  IV.  60 
on  a  lease  of  the  vesture  or  herbage  of  lands,  (II.  7  6.)  III.  275 
on  the  grant  of  an  estate  in  remainder  or  reversion,  ib. 
to  commence  immediately  on  a  lease  for  years  granted  to  com- 
mence in  futuro,  ib. 
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a  rent  may  be  reserved, 

out  of  any  incorporeal  hereditament,  so  as  to  bind  lessee  by  way  of  ' 

contract,  (II.  76.)  III.  276 
to  the  king  from  an  incorporeal  hereditament,  for  he  may  distrain 
•  on  any  other  lands  of  the  tenant  in  his  own  possession,  (II.  77. 
88.)  III.  276.  285 
in  what  conveyances,  as  leases,  &c,  and  how  a  rent  may  be  re- 
served, (II.  77.)  III.  276 
upon  every  conveyance  which  passes  or  enlarges  an  estate,  ib. 
in  a  bargain  and  sale,  ib.  (II.  439.)  IV.  102 
covenant  to  stand  seised,  and  lease  and  release,  (II.  77.)  III. 

276 
there  may  be  several  reservations  of  rents  in  the  same  convey- 
ance, ib. 
to  what  persons,  (II.  79.)  II.  277,  278 
a  rent  cannot  be  reserved  out  of  a  rent,  (II.  76.)  III.  275 
at  what  time  payable, 

if  reserved  generally,  it  is  payable  at  the  end  of  the  year,  (II.  83.) 

III.  281 
the  two  most  usual  feasts,  what,  ib. 

if  so  reserved,  will  be  paid  by  equal  portions,  though  not  so 
expressed,  ib. 
effect  of  lease  reserving  rent  payable  quarterly,  (II.  8.4.)    III.  282 
effect  of  words  giving  further  time  for  its  payment,  ib. 
not  till  the  last  minute  of  the  natural  day,  (II.  85.)  III.  283 
when  demandable,  ib.  n. 
when  a  rent  goes  to  the  executor,  and  when  to  the  heir,  (II.  79.  85.) 

III.  278.  283 
when  demandable  and  due,  (II.  85.)  III.  283 
Remedies  for  recovering  rents, 
distress, 

American  law  of,  (II.  88,  n.)  III.  285,  n. 

power  of,  given  to  executors,  &c.  (II.  91.)  III.  285 

at  common  law  for  a  rent  service,  (II.  88.)  III.  285 

on  any  lands  of  the  king's  tenant  in  his  own  possession,  (II.  89? 

90.)  III.  285 
so  for  a  fee-farm  rent,  (II.  91.)  III.  285 
by  statute  for  rent  charges  and  rents  seek,  ib. 
for  rent  granted  for  owelty  of  partition  is  of  common  right, 

(I.  867.)  II.  397 
the  lord  by  escheat  may  distrain,  (II.  214.)  III.  416 
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Remedies  for  recovering  rents,  distress, 

no  demand  of  rent  is  necessary  in  cases  of,  (II.  93.)  III.  286 
where  equity  will  assist  in  recovering  a  rent,  (II.  95.)  III.  288 
actions  of  debt  and  covenant,  ib. 
assumpsit  for  use  and  occupation,  ib.  n. 

must  be  prosecuted  within  six  years,  (I.  656,  n.  II.  262.)  II.  151,  n. 
HI.  454 
Clause  of  reentry  for  non-payment  of  rent,  (II.  92.)  III.  286,  and 
note, 
the  profits  taken  by  lessor  after  entry  go  in  satisfaction  of  the  rent, 

(II.  92.)  III.  286. 
actual  demand  necessary  before  entry,  (II.  93.)  III.  286 
right  of  entry  by  operation  of  statute  of  uses,  (II.  93.)  III.  287 
ejectment   for   non-payment    (by  4  G.  II.  c.   28,   s.  2.)   (II.  94.) 

III.  287 
mortgagee  of  a  lease  will  be  relieved  against  on  same  terms  as 
lessee,  ib.  n. 
Estate  which  may  be  had  in  a  rent  and  its  incidents  ; 
may  be  held  in  fee  or  in  tail,  (II.  97.)  III.  289 

effect  of  recovery  by  tenant  in  tail,  (II.  926.)  V.  374 
may  be  held  for  life  or  years,  (II.  97.)  III.  289 
special  occupancy  of  a  rent  by  executors  and  assets  in  their  hands, 
(II.  98.)  III.  290 
are  assets  in  the  hands  of  the  heir,  if  he  takes  as  special  occupant,  ib. 
an  estate  pour  autre  vie  in  a  rent  is  devisable,  ib. 
subject  to  curtesy,  (II.  99.)  III.  291,  and  to  dower,  ib. 
may  be  granted  in  remainder  after  limitation  for  life,  (II.   101.) 

in.  292,  293 
and  de  novo  to  commence  infuturo,  ib. 
but  not  rents  in  esse,  (II.  102.)  III.  293 
and  to  cease  for  a  time,  and  afterwards  to  revive,  ib. 
are  within  the  statute  of  uses,  (II.  102.)  III.  294 
may  be  granted, 

in  remainder  to  commence  after  limitation  for  life,  (II.  100,  101.) 

HI.  292,  293 
de  novo  to  commence  infuturo,  (II.  102.)  III.  293 
but  not  rents  in  esse,  ib. 

to  cease  for  a  time,  and  afterwards  to  revive,  ib. 
may  be  conveyed  to  uses  which  will  be  executed  by  the  statute, 

(II.  102.)  III.  294 
but  not  so  as  to  transfer  a  covenant  which  is  a  collateral  right,  ib. 
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Estate  which  may  be  had  in  a  rent,  and  its  incidents  ; 

seisin  of,  (II.  75.  99.)  III.  274.  291 

no  disseisin  of,  (II.  103.)  III.  294,  295 

cannot  be  devested  by  non-user,  ib. 

receipt  of  rent  by  heir  not  necessary  to  give  seisin,  (I.  51.)  I.  50 

how  forfeited  or  lost,  (II.  104.)  III.  295 

discharge  and  apportionment  of,  (II.  105.)     See  ante. 

Stat.  11  G.  II.  for  apportioning  rent,  (II.  120.)  III.  306 

acceptance  of  rent.     See  Acceptance. 

a  mortgagee  entitled  to  rent  after  notice,  (I.  578.)  II.  84 

tenants  holding  over  after  giving  notice  to  quit,  must  pay  double 

rent,  (I.  290.)  I.  251  • 

a  posthumous  child  entitled  to  rent,  although  accruing  before  his  birth, 

(I.  758.)  II.  253 
rent  is  incident. to  a  reversion,  (I.  822.)  II.  337 
entailable,  (I.  81,  82.  II.  97.)  I.  72,  73.  III.  289 
descent  of,  to  the  whole  blood,  (II.  169.)  III.  350 
customary  rents  are  within  the  former  statute  of  limitations,  (II.  261.) 

III.  453,  but  not  rents  created  by  deed,  (II.  262.)  III.  456 
rents  in  esse  pass  by  bargain  and  sale,  (II.  437.)  IV.  100 
rent  is  a  sufficient  consideration  in  a  bargain  and  sale  to  raise  a  use 

to  a  bargainee,  (II.  77.  439.)  III.  276.  IV.  102. 
will  pass  by  lease  and  release,  (II.  455.)  IV  115 
in  what  sense  capable  of  disseisin,  (II.  104.)  III.  295 
reserved  on  lease  for  years  is  not  apportioned  by  alienation  of  lessee, 

(II.  118.)  III.  304 
reserved  upon  estates  differing  in  quality  will  be  apportioned  upon 

descent,  (II.  119,  120.)  III.  305,  306 
Qu.  whether  11  Geo.  II.  c.  19,  extends  to  leases  by  tenants  in  tail 

not  made  pursuant  to  enabling  statute,  (II.  121.)  III.  306 
will  be  apportioned  on  a  lease  of  tithes,  (II.  124.)  III.  309 
and  on  lease  by  tenant  for  life  though  not  in  conformity  with  his 

power,  (II.  124,  125.)  III.  309,  310 
are  devisable,  (III.  35.)  VI.  26 
the  words  "all  my  rents"  will  pass  real  estates  in  a  devise,  (II.  229.) 

III.  176 
corn  rent,  (II.  389.)  IV.  66 
REPRESENTATION,  right  of,  (II.  147.)  in.  328.     See  Descent. 
REPUBLICATION  OF  A  DEVISE,  (III.  142.)  VI.  114.    See  Devise. 
RESERVATION  IN  A  DEED,  what,  (II.  649,  n.)  IV.  274,  n. 
RESTITUTION  OF  BLOOD,  (II.  145,  146.)  III.  325 
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RESULTING  TRUSTS,  (I.  370.)  I.  391.     See  Trusts. 
RESULTING  USES,  (I.  338.)  I.  370.     See  Uses. 
REVERSION.     See  Estate  in  Possession  and  Expectancy,  Remainder. 
is  the  second  kind  of  estate  in  expectancy,  and  why,  (I.  701.  817.) 

II.  202.  334 
is  the  returning  of  land  to  grantor  or  his  heirs,  after  grant  for  life  or 

years  determined,  (I.  817.  819.)  II.  334.  336 
or  where  the  residue  of  the  estate  always  continues  in  him  who  made 

the  particular  estate,  (I.  819.)  II.  336 
did  not  remain  in  the  donor  of  a  conditional  fee  before  the  statute 

de  donis,  (I.  77,  78.  818.)  I.  68,  69.  II.  335 
semb.  does  not  now  remain  after  a  grant  of  a  qualified  or  base  fee, 

(I.  818.)  II.  335 
arises  by  construction  of  law,  but  if  limited  by  deed  after  31st  Dec. 
1833,  confers  a  remainder  in  fee  by  purchase,  (I.  819,  n.)  II.  336 
is  a  vested  interest,  (I.  820.)  II.  336 
but  a  person  cannot  be  said  to  be  '  seised '  of  it,  ib. 
mesne  reversioner,  his  character  and  rights,  ib.  n. 
action  for  injuring  the  inheritance  lies  by  reversioner,  ib.  (I.  821.) 

II.  337 
may  be  devested  by  what  act  of  tenant  for  life  or  in  tail,  (I.  822.) 
II.  337 
right  of  entry,  when  remains  to  reversioner,  and  when  not,  ib. 
incidents  to  a  reversion  are  fealty  and  rent,  ib. 
curtesy  and  dower  are  not  incident  to  reversions  expectant,  on  estates 

of  freeholds,  (II.  823.)  II.  338 
is  considered  as  in  the  power  of  a  tenant  in  tail,  (I.  659.  824.)  II.  154. 

339 
may  be  conveyed  to  uses,  (I.  321.)  I.  353 
how  taken  by  descent,  (II.  185.)  III.  378 
all  particular  estates   merge  in  the  reversion,  except  estates  tail, 

(I.  827.)  n.  362 
but  estates  tail  previously  to  stat.  3  <fc  4  Will.  IV.  c.  74,  merged  and 
became  liable  to  debts,  when  out  of  the  protection  of  the  stat. 
de  donis,  ib. 
Expectant  on  a  term  of  years, 

begins  to  exist  on  the  entry  of  lessee,  (I.  253.  269,  270.  818.) 

I.  225.  237,  238.  II.  335 
why  termed  expectant,  (I.  818.)  II.  334 

is  present  assets  for  payment  of  debts,  (I.  823.  II.  426.)  II.  338. 
IV.  93 
vol.  in.  83 
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Expectant  on  a  term  of  years  ; 

is  subject  to  curtesy  and  dower,  (I.  155.  166.  185.  823,)  I.  141. 
149.  162.  II.  338 

may  be  extended  on  statute,  &c,  or  taken  by  elegit,  (I.  527.)  II.  51 
Expectant  on  an  estate  for  life, 

is  quasi  assets,  (I.  527.  823.  II.  426.)  II.  51.  338.  IV.  93 

may' be  extended  on  statute,  &c,  or  taken  by  elegit,  (I.  527.)  II.  51 
Expectant  on  an  estate  tail, 

is  not  forfeited  by  attainder  for  treason  of  tenant  in  tail,  (I.  98.)  I.  90 

is  assets  when  it  comes  into  possession,  (I.  824.  II.  426.)   II.  339. 
IV.  93 

is  assets  when  in  possession  for  the  payment  of  debts,  though  de- 
vised away,  (I.  825.)  II.  340 

liable  to  debts  of  settlor,  (I.  824.)  II.  339 

estates  tail  do  not  merge  in  the  reversion,  (I.  85.  827.)  I.  75. 
II.  362 
may  be  had, 

in  certain  offices,  (II.  43.)  III.  101. 
descent  of  reversions,  (IIV  161,  162.)  III.  340,  341.     See  Descent. 
a  reversion,  of  which  the  right  is  vested,  may  be  conveyed 

by  bargain  and  sale,  (II.  436.)  IV.  100 

by  covenant  to  stand  seised,  (II.  445.)  IV.  1 07 

and  by  lease  and  release,  (II.  455.)  IV.  115 
when  leases  under  a  power  are  said  to  be  in  reversion,  (II.  504.  507.) 

164-167 
a  reversion  allowed  to  pass  by  a  release,  by  way  of  grant  to  effectuate 

the  intention  of  the  parties,  (II.  603.)  IV.  250 
a  devise  of  a  reversion  is  good,  (III.  475.)  VI.  384,  unless  as  against 

creditors,  (HI.  9.)  VI.  8 
by  what  words  a  reversion  passes  in  a  devise,  (III.  251.)  VI.  194, 

195.     See  Devise. 
effect  of  the  word  reversion  in  giving  a  fee  simple  in  a  devise,  (III. 

282.)  VI.  221 
Reversions,  interest  and  power  of, 

not  bound  by  leases  made  by  tenants  in  tail,  (I.  97.    II.  384.) 

I.  87.  IV.  61 

not  affected  by  attainder  of  tenant  in  tail  for  treason,  (I.  98.)  I.  90 
may  enter  for  condition  broken,  when,  (I.  507.)  II.  33,  34.  Qu. 
may  bring  actions  for  injuries  done  to  the  inheritance,  (I.  821.) 

II.  336,  337 

heir  to,  how  shall  take,  (I.  826.)  II.  357 
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REVOCATION, 

a  use  might  have  been  revoked  before  the  statute  of  uses,' (I.  308.) 
I.  343 

of  devises.     See  Devise. 

powers  of  revocation  and  appointment.     See  Powers. 

conveyance  reserving  power  of,  (II.  829.)    IV.  431,  &c. 

power  to  mortgage  estate  to  any  amount,  is  in  fact  a  power  of, 
(II.  830.)   IV.  432 

so  a  power  to  lease  for  any  number  of  years  with  or  without  rent,  ib. 
RIGHT, 

of  action.     See  Action. 

of  entry.     See  Entry. 

of  possession,  (II.  129.)  III.  313 

of  property,  (11.131.)  III.  314 
RIVERS.     See  Navigation. 

weirs  across,  (II.  60.)  III.  263 
RULE  IN  SHELLEY'S  CASE,  (I.  711.  II.  681.)  II.  208.  IV.  304 

origin  and  nature  of,  as  applied  in  the  construction  of  deeds,  (II.  681.) 
IV.  304 

how  far  recognized  in  the  United  States,  (II.  682,  n.)  IV.  305,  n. 

stated,  (II.  682.)   IV.  305 

and  explained,  (II.  682,  n.)  IV.  305,  n. 

is  the  same  where  the  ancestor  takes  a  freehold  estate  by  implication, 
(H.  685.)  IV.  307. 

how  mediate  limitations  are  vested,  (II.  682.)'  IV.  305 

joint  and  several  limitations,  when  made  an  estate  tail  executed  in 
grantees,  and  when  not,  (II.  686-689.)  IV.  308-310 

both  estates  must  be  limited  by  the  same  instrument,  (II.  688.) 
IV.  310,  and  be  of  the  same  nature,  as  both  legal  or  both  equit- 
able, (II.  690.)   IV.  312 

is  not  extended  to  the  word  son  or  sons,  child  or  children,  but  only  to 
limitations,  using  the  word  heirs,  (II.  691.)  IV.  312 

not  to  the  word  heir  in  the  singular  number,  with  words  of  limitation 
superadded,  ib. 

nor  to  marriage  articles,  which  are  considered  as  executory,  and  to 
be  construed  according  to  the  intention  of  the  parties,  (II.  692.) 
IV.  313.     See  Articles. 

applies  to  estates  pour  autre  vie,  (II.  703.  III.  362.)  IV.  325. 
VI.  290 

was  not  formerly  applied  in  the  construction  of  assignment  of  terms 
for  years,  (II.  703.)  IV.  325,  but  is  now,  (II.  705.)  IV.  327,  un- 
less a  contrary  intention  appear,  (II.  706.)  IV.  328 
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applied  in  construing  devises,  (III.  346.)  VI.  275 

in  devises  of  legal  estates,  ib.,  although  the  limitation  to  the  heirs 
be  only  mediate,  (III.  349.)  VI.  277,  and  although  the  estate 
for  life  arise  by  implication,  (III.  351.)  VI.  279 
applied   when   the   word   heir    is   used    in   the    singular    number, 

(III.  352.)  VI.  280 
and  where  there  are  words  of  limitation  superadded  to  the  word  heirs, 

(III.  353.)   VI.  281 
or  words  of  modification,  (III.  355.)  VI.  283 
superadded  words  may  sometimes  control  the  word  heirs,  and  make 

it  a  word  of  purchase,  (II.  796.  III.  356.)  IV.  328.  VI.  283. 
applied  to  devises  of  trust  estates,  (III.  356.)   VI.  284;  where  the 
court  of  chancery  is  called  upon  to  direct  a  conveyance  to  be  made 
under  a  will,  the  construction  is  different,  (III.  362.  381.)  VI.  289. 
306,  307 
applied  to  devises  of  copyholds,  (III.  362.)  VI.  289 
and  to  devises  of  terms  for  years,  (III.  363.)  VI.  290 
cases   in  which  the  rule  does  not  apply, 

where  the  limitation  is  to  sons  or  children,   (III.  363.)   VI.  290. 
where  explanatory  words  are  added  to  the  word  heirs,  (III.  364.) 
VI.  291 
where  words  of  limitation  are  added  to  the  word  heir  in  the  singu- 
lar number,  (III.  368.)  VI.  295 
where  the  word  heirs  is  controlled  by  subsequent  words,  limiting 

an  estate  of  a  particular  nature,  (III.  369.)  VI.  295 
where  the  remainder  is  to  the  heir  for  life,  (III.  370.)  VI.  296 
exception,  ib.  n. 

where  the  word  issue  is  used  with  words  of  limitation,  (III.  371.) 
VI.  297,  unless  the  general  intent  require  a  different  construc- 
tion, (III.  372.)  VI.  298,  299 
where  an  executory  trust  is  created,  and  a  conveyance  directed, 

(III.  381.)  VI.  306,  307 
where  the  estate  given  to  the  ancestor  differs  in  quality  from  that 

given  to  the  heir,  (III.  387.)  VI.  312 
case  of  Perrin  and  Blake,  (III.  388.)  VI.  313 
remarks  on  the  application  of  the  rule,  (III.  400.)  VI.  325 


SALE,  power  of.     See  Agreement. 

by  what  words  created  in  a  devise,  (LU.^443,  444.)  VI.  360 
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why  powers  of  sale  and  exchange  are  given  in  modern  settlements  to 
trustees,  (II.  830,  831.)  IV.  432 
SALIC  LAW, 

antiquity  of,  (I.  4.)  I.  2 
SCINTILLA  JURIS,  or  possibility  of  entry,  (I.  764,  765.)  II.  259,  260 
which  remains  in  a  feoffee  to  uses,  after  the  use  is  executed  by  the 

statute  of  uses,  (I.  765.  783.  789.  809.)  II.  260.  276.  282.  305 
observations  on,  (I.  789.)  II.  282 
SCIRE  FACIAS, 

necessary  to  revive  a  judgment  where  no  execution  issued  for  a  year 

and  a  day  after  its  entry,  (I.  524.)  II.  49 
ad  rehabendum  terram,  (I.  536.)    II.  60 

determination  of  estates  by  statutes  merchant  or  staple  and  elegit,  by, 
(I.  536.  538.)  II.  60-62 
SEALING, 

necessary  to  the  validity  of  a  deed,  (II.  330.)  IV.  27 
whether  sealing  a  will  is  a  sufficient  signing  within  the   statute  of 
frauds,  (III.  51.)   VI.  48. 
SECONDARY. OR  SHIFTING  USES,  (1.770.)  11.264.    See  Uses. 
SEIGNORY,  (I.  21.  II.  201.)  I.  17.  III.  403 

might  have  been  forfeited,   (I.   21.)  I.  17.     See  Feud,  Lord  and 

Vassal. 
may  be  in  right  of  a  manor,  or  in  gross,  (I.  35.)  I.  33-35 
the  latter  may  be  extinguished  and  extended,  (I.  35.)  I.  34 
SEISIN.     See  LvSery  of  Seisin. 

possession  of  a  feud,  on  completion  of  investiture,  was  called,  (I.  49.) 

I.  49 
seisin  in  deed  and  in  law,  (I.  49,  50.)  I.  49,  50 
nature  of,  (II.  362,  n.)  IV.  46,  n. 
acquiring  by  entry,  (I.  49.)   I.  50 
seisin  in  law  may  be  defeated  by  abatement,  viz.  entry  of  a  stranger 

claimant,  (I.  51.)  I.  51 
a  wife  must  be  seised,  to  entitle  her  husband   to  curtesy,  (I.  153. 

155,  n.)  I.  140,'  141,  ib.  n. 
and  a  husband,  to  entitle  his  wife  to  dower,  (I.  177.)  I.  156 
there  can  be  no  seisin  of  an  estate  for  years,  (I.  252.)  I.  224 
for  seisin  can  only  be  of  a  freehold,  (I.   49.  318.  368.  388.)  I.  49. 

350.  390.  406 
the  word  extends  to  being  seised  in  equity,  as  e.  g.  of  a  trust  estate, 
(I.  388.)  I..  406 

83* 
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seisin  required  by  statutes  of  limitation  as  to  writs  of  right  and  avow- 
ries, (II.  239.)  III.  432 
in  a  conveyance  to  uses  the  grantor  must  be  seised,  (I.  321.)  I.  353 
what  kind  of  seisin  may  be  had  in  a  remainder  or  reversion,   (I.  819. 

II.  188.)  II.  336.  III.  382 
seisin  of  cognizee  of  statute  merchant  or  staple,  &c.  (I.  515.)  II.  40 
how  seisin  may  be  had  of  an  advowson,  (II.  1.)  III.  6 
the  seisin  of  one  joint  tenant,  previously  to  the  31st  Dec.  1833, 

enured  to  all,  (I.  836.  844.     II.  245.)  II.  369.  377.     III.  437 
of  one  coparcener  enured  to  all,  (I.  860.   II.  245.)  II.  392.  III.  437 
of  one  tenant  in   common   enured  to  all,    (I.  872.     II.  166.  245.) 

II.  402.   III.  345.  437  • 

how  it  may  be  had  in  a  rent,  (II.  75.)  III.  274 

what  seisin  of  an  ancestor  will  enable  an  heir  to  claim  through  him, 

(II.  148.  165.)  III.  328.  344 
when  seisin  must  be  acquired  by  entry,  (II.  165.)  III.  344 
a  ward  may  have  seisin   by  the  possession  of  his  guardian,  (I.  50. 

n.  166.  168.)  I.  50.  HI.  345.  349  * 
seisin  necessary  to  make  a  possessio  fratris,  previous  to  the  31st 
Dec.  1833,  (II.  163.)   III.  342 
in  the  case  of  a  trust,  (II.  169.)  III.  350 

in  the  case  of  a  remainder  or  reversion,  (II.  187,  188.)  III.  380, 
381 
in  a  bargain  and  sale,  the  bargainor   need  not  always  be  seised, 

(II.  436.)  IV.  100 
necessary  in  a  testator,  (III.  40-43.)  VI.  31-33 
exceptions,  ib.  (III.  44.)  VI.  34 
SEISINEE  TO  USES,  (III.   587.)    VI.  489.      See  Feoffee,  Grantee, 

Releasee. 
SERJEANTY, 

tenure  by  grand,  (I.  33.)  I.  27 
tenure  by  petit,  (I.  35.)  I.  36,  37.  41 
how  affected  by  stat.  12  Car.  II.  c.  24.  (I.  35.)  I.  29 
SERVICES.     See  Suit  of  Court,  Heriot,  Rent. 

certain   services   not  within   the   statutes  of  limitation,    (II.   262.) 

III.  456 

SETTLEMENTS.     See  Articles,  Marriage. 
when  the  practice  begun,  (II.  495.)  IV.  149 
history  of,  as  occasioned  by  the  rules  against  perpetuities,  (II.  710.) 

IV.  332 

modern  mode  of  making,   (II.  711.)    VI.  333,  of  raising  uses  in, 


■it 
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(II.   472.)    IV.   131,  and  of  creating  estates  tail  in,  (II.  666.) 
IV.  285 
of  estates  for  life  are  good,  though  they  are  not  entailable,  (II.  712.) 

IV.  333 
so  of  terms  for  years,  (II.  712.)  IV.  334 

usual  mode  of  making  settlements  of  terms  for  years,  (II.  714.) 
IV.  336 
powers  have  taken  the  place  of  conditions  in,  (II.  475.)  IV.  134 
powers  of  revocation,  sale,  and  exchange,  are  always  reserved  to 

trustees  in,  and  why,  (II.  519.  527.  830.)  IV.  179-187.  432 
amending  mistake  in,  (II.  601.  701.)  IV.  248.  323,  324 
contingent  remainder  in,  (I.  708.  714,  715.)  II.  206.  212 
remainders  in,  are  sometimes  directed  to  be  destroyed,    (I.    797.) 

II.  290 
children  are  purchasers  under,  (II.  671.  692.)  IV  292.  313 
rectifying,  where  expressed  to  be  made  pursuant  to  articles,  (II  701.) 

IV.  323,  324 
if  made  by  persons  indebted  at  the  time,  are  bad  against  creditors, 

(II.  823.)  IV.  426 
made  before  and  in  consideration  of  intended  marriage, 

distinction  between  conveyance  before  and  in  consideration  of  mar- 
riage, and  a  conveyance  made  afterwards  to  a  wife  or  children, 
(II.  835,  836.)  IV.  436,  437 
are  good  within  13  and  27  Eliz.  against  creditors  and  subsequent 

purchasers,  (II.  835.)  IV.  436 
though  without  a  portion,  for  marriage  itself  is  a  valuable  consider- 
ation, (I.  236.  II.  323.  671.  833.  837.)  I.  203.  IV.  24.  292. 
434.  438. 
though  the  settlor  was  indebted  at  the  time,  (II.  838.)  IV.  438 
how  far  the  consideration  of  marriage  extends,  (II.  842.)  IV.  442 
by  a  widow  on  her  children  by  her  first  husband,  before  marrying 
a  second,  is  good,  only  founded  on  moral  consideration,  (II.  843.) 
IV  443 
made  after  marriage  in  favor  of  a  wife  and  children  are  good,  if  set- 
tlor is  not  indebted  at  the  time,  (II.  824.)  IV  427 
but  not  against  subsequent  purchasers  for  valuable  considerations, 

(II.  825.)  IV.  428 
though  with  notice,  (II.  826.  828,  829.)  IV.  428.  430,  431 
except  where  made  in  pursuance  of  agreement  made  before  mar- 
riage, or  in  consideration  of  an  additional  portion,   (II.  836.) 
IV.  437 
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made  after  marriage  in  favor  of  a  wife  and  children  are  good,  &c. 
but  settlor  will  not  be  assisted  in  equity  to  disturb  the  settlement, 

(II.  829.)  IV.  431   ' 
when  wife  joins  with  husband  to  destroy  a  settlement  made  previ- 
ous to  her  marriage,  a  new  and  better  settlement  will  be  good, 
(II.  837.)  IV.  438 
SEVERALTY,  holding  estates  in,  (I.  828.)  II.  363 
SHERIFF  OF  A  COUNTY, 

offices  in  his  gift,  (II.  39.)  III.  94 

duty  of,  as  to  assigning  dower,  (I.  199,  200.)  I.  170,  171 
SHIFTING  USES,  (I.  770.)  II.  264.  See  Uses. 
SIGNING, 

whether  essential  to  a  deed,  (II.  330-332.)  IV.  27 
of  wills,  (III.  49.)  VI.  47 

requisite   to   a   revocation   of  a   devise   by  declaration   in   writing, 
(III.  91.)  VI.  80 
SIMPLE  CONTRACT  DEBTS.     See  Debts. 
SOCAGE, 

tenure,  (I.  35.)  I.  35 
derivation  of  the  word,  ib. 
villein  socage,  (ib.)  43 
changes  in,  by  stat.  12  Car.  II.  (ib.)  41 
guardian  in.     See  Guardian. 

all  freehold  estates  must  now  be  held  in,  (I.  48.)  I.  49 
SONS, 

limitations  to,  (II.  666.)  IV.  285 

a  good  description  in  a  devise,  (III.  219.)  VI.  169 

effect  of  this  word  in  creating  an  entail  in  a  devise,   (III.  304.) 

VI.  239,  240 
the  rule  in  Shelley's  Case  does  not  apply  to  this  word  in  a  devise, 
(II.  363.)  VI.  290 
SPECIAL  OCCUPANT,  (I.  115.)  I.  111.     See  Occupancy. 
SPECIAL  TAIL.     See  Estate  Tail. 
SPECIALTY  DEBTS.     See  Debts. 
SPRINGING  USES,  (I.  769.)  II.  263.  See  Uses. 
STAMPS  OF  DEEDS,  (II.  326.)  IV.  25 
STAPLE, 

statute  of  the.     See  Estate  by  Statute  Merchant,  fyc. 
STARE  DECISIS,  exposition  of  this  rule,  (II.  844,  n.)  IV.  444,  n. 
STATE,  grants  by.     See  King's  Grant. 
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STATUTES.     See  Table,  Vol.  VII. 

public  and  private,  what,  (II.  875,  n.)  V.  2,  n. 
exposition  of,  (II.  886,  n.)  V.  12,  n. 
STRICT  SETTLEMENT,  usual  mode   of  creating,  (III.  363.)    VI. 

290 
SUBINFEUDATION, 

what,  (I.  16.  II.  298.)  I.  13.  IV.  5 
taken  away, 

in  France,  (I.  17.)  I.  13 

in  England,  by  stat.  quia  emptores,  A.  D.  1290,  (I.  29.)  I.  22 
mesne   tenures,  viz.  tenures  not  in  capite  occasioped  by,   (I.   28.) 

1.21 
subinfeudations  previous  to  reign  of  Ed.  I.  beginning  Nov.  16,  1272, 

confined,  (I.  29.)  I.  22 
assignment  of  dower  is  a  species  of,  out  of  the  stat.  quia  emptores, 

(I.  193.)  I.  165 
SUBPCENA  IN  CHANCERY, 

its  origin,  (I.  297.  302.)  I.  333.  339 
SUFFERANCE.     See  Estate  at  Sufferance. 
SURRENDER.     See  Merger,  Release,  Alienation  by  Custom. 

is  the  falling  of  a  less  estate,  as  for  life  or  years,  into  the  greater 

immediate  estate  in  reversion  or  remainder,  (II.  412.)  IV.  84 
is  a  conveyance  at  common  law,  and  immediately  devests  the  estate 

out.  of  surrenderor,  and  vests  it  in  surrenderee,  ib.   (II.   361.) 

IV.  45 
surrender  of  original  lease  does  not  affect  an  underlease,  (II.  412.) 

IV.  84 
technical  words  of,  (II.  413.)  IV.  85 
good  without  technical  words  or  livery  of  seisin,  ib. 
must  be  by  deed  or  note  in  writing,  signed  by  the  surrenderor  or  his 

agent,  ib. 
and  cancelling  a  lease  is  not  a  sufficient,  ib.  (II.  414.)  IV.  86 
Who  may  surrender  ; 

all  persons  capable  of  alienating  lands,  (II.  414.)  IV.  86 

infants,  lunatics,  or  femes  covert,  ib.  n. 
surrenderor  must  be  in  possession,  ib. 
surrenderee  must  have  a  greater  estate  immediately  in  remainder  or 

reversion,  (II.  415.)  IV.  86 
privity  of  estate  must  exist  between  surrenderor  and  surrenderee, 

(II.  415.)  IV.  87 
estate  at  will  is  not  surrenderable,  ib. 
of  an  estate  for  years,  occasions  a  merger  in  the  reversion  for  years, 

ib.  (III.  574.)  VI.  476 
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and    the    number    of  years   of   the  reversion    is    not    material, 
(III.  574.)  VI.  476 
of  a  copyhold  to  the  use  of  the  lord,  causes  an   extinguishment, 

(I.  292.)  I.  324 
of  a  lease  to' one  joint  tenant  enures  to  all,  (I.  844.)  II.  377 
a  franchise  may  be  surrendered,  (II.  64.)  III.  267 
implied  surrender,  what,  (III.  565.)  VI.  468 
SUSPENSION.     See  Merger. 


TENANCY  IN  COMMON, 

is  where  two  or  more  hold  lands  or  tenements  in  fee-simple,  or  tail, 

for  life  or  years,  by  several  titles,  and  occupy  the  same  in  common, 

(I.  868.)  II.  399 
how  created,  ib.  (II.  671.)  IV.  292 
incidents  to  this  estate,  (I.  869.)  II.  400 
subject  to  curtesy,  (I.  163.  879.)  I.  147.  II.  408 
and  to  dower,  (I.  185.  880.)  I.  162.  II.  409 
may  be  held  by  prescription,  (II.  226.)  III.  425 
by  what  words  created  in  a  deed,  (II.  671.)  IV.  292 
by  what'  words  in  a  devise,  (III.  412.)  VI.  336 
two  persons  may  be  made  joint  tenants  for  their  lives,  and  tenants  in 

common  of  the  inheritance,  (I.  831.)  II.  365 
may  be  extended,  (I.  530.)  II.  54 
destroyed  by  partition,  (I.  882.)  II.  410 

voluntary  partition,  ib. 

must  be  by  deed  or  agreement  in  writing,  since  stat.  frauds,  ib. 
writ  of  partition,  ib. 
partition  in  chancery,  (I.  883.)  II.  411 

modes  of  partition  in  the  United  States,  (I.  886,  n.)  II.  413,  n. 

every  part  of  the  estate  need  not  be  divided,  (I.  883,  884.)  II.  411 

respiting,  where  one  of  the  parties  is  an  infant,  (I.  884.)  II.  412 

partition  under  inclosure  act,  (I.  885,  n.)  II.  413,  414 

uniting  all  the  titles  in  one  tenant  by  purchase,  &c,  (I.  886.)  II.  414 

nature  of  deed  of  partition,  (II.  403.)  IV.  77 

a  partition  does  not  revoke  a  devise,  (III.  134,  135.)  VI.  107,  108 
Tenants  in  common,  their  interest  send  power ; 

have  a  reciprocal  action  for  waste  and  account,  (I.  869.)  II.  400 

and  for  trespass,  (I.  870,  n.)  II.  400,  n. 

the  possession  and  seisin  of  one,  previously  to  stat.  3  &  4  Will.  IV. 
c.  27,  was  the  possession  and  seisin  of  all,  (I.  872.  II.  166.  245.) 
II.  402.  in.  345.  437 
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Tenants  in  common,  their  interest  and  power ; 

a  perception  of  profits  by  one  tenant  does  not  amount  to  an  expul- 
sion of  another,  (I.  872.)  II.  402 
ouster  of  one  by  another,  (I.  872,  n.)  II.  402,  n. 
when  the  entry  of  one  is  the  entry  of  all,  (I.  873.)  II.  402 
lease  by,  on   condition  rendering  rent,  how  considered   several, 

(II.  78.)  III.  277 
one  could  not  be  disseised  by  the  other,  except  by  an  actual  or 
presumable  ouster,  (I.  873.)  II.  403, — but  not  if  fraud  is  evident, 
(I.  877-879.)  II.  406-408 
thirty-six  years'  uninterrupted  possession  by  one,  held  ground  to 

presume  an  actual  ouster,  (I.  874.)  II.  403 
what  acts  will  and  will  not  devest  the  possession  of  a  tenant  in 

common,  (I.  871-875.)  II.  402,  403 
may  enfeoff  each  other  of  their  shares,  (II.  367.  406.)  IV.  50.  79, 

— but  cannot  release  to  each  other,  (II.  406.)  IV.  79 
whether  one  can  convey  a  part  of  the  land  to  a  stranger,  in  sever- 
alty, (I.  882,  n.)  II.  410,  n. 
■may  make  leases  jointly  or  severally,  (II.  392.)  IV.  68 
might  levy  fines,  (II.  926.)  V.  119 
TENEMENT, 

origin  of,  (I.  24.)  I.  19 

meaning  of  the  word,  (I.  38.  II.  644.)  I.  45.  IV.  268 
what  passes  in  a  deed  by  this  word,  (II.  644.)  IV.  268 
liberum  tenementum   includes   not   only   land,   but   rents,  commons, 
oflices,  &c,  (II.  644.)  IV.  268 
TENEDUM  OF  A  DEED,  (II.  327.)  IV.  26 
TENURES.     See  Allodium  ;  Feuds. 
origin  of,  (I.  24.  47.)  I.  19.  48 
division  of,  into  free  and  base,  certain  and  uncertain,  (I.   27.  35.) 

I.  20,  21.  42 
Ancient  English  tenures  ; 

in  capite  of  the  king,.  (1.  27,  28.)  I.  21,  22 

ut  de  corona,  (I.  28.)  I.  21 
in  gross  (strictly,  in  capite)  of  the  person  of  a  subject,  or  manors, 
(I.  28,  29.)  I.  22.  33 
abolished  by  stat.  quia  emptores  terrarum,  18  Ed.  I.  c.  1,  (I.  29.) 

1.22 
as  to  tenures  of  the  king's  tenants  in  capite,  by  17  Ed.  II.  c.  6, 
and  34  Ed.  III.  c.  15,  ib. 
by  grand  serjeanty,  (I.  33.  II.  37,  38.)  I.  27.  III.  93 
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Ancient  English  tenures  ; 

by  knight's  service,  (I.  29.)  I.  22 

incidents  to,  as  escuage,  homage,  fealty,  (I.  30,  31.)  I.  23,  24 
distinguished  from  escuage,  (I.  30t)  I.  23 
fruits  of,  as 

aids,  (I.  31.)  I.  24;  reliefs,  (I.  31.)  I.  25 
primer  seisin,  ib. 
wardship,  (I.  32.)  I.  26 
marriage,  (I.  33.)  I.  26 
military  tenures  abolished  by  12  Car.  II.  c.  24,  (I.  34.)  I.  28 
thus  all  tenures,  except  frankalmoign,  copyhold,  and  the  honorary 
services  of  grand  serjeanty,  were  reduced  to  free  socage,  (I.  34.) 
1.29 
all  freehold  estates  must  now  be  held  in  socage,  (I.  48.)  I.  49 
in  villenage  ; 

distinguished  from  free  tenure,  how,  (I.  47.)  I.  48 
no  new  tenure  can  be  erected  since  stat.  quia  emptores,  except  by 
statute,  (II.  889.)  V.  16 
nothing  which  does  not  lie  in  tenure  can  escheat,  (II.  199.)  III.  401, 
402 
TEEM, 

considered  in  law  as  one  day,  (I.  519.)   II.  43 
TERM  FOR  YEARS.    See  Estate  for  Tears,  Outstanding  Term,  Trusts. 
TERRETENANT, 

must  assign  dower,  though  a  disseisor  or  intruder,  &c.  (1. 198.)  1. 169 
execution  against,  under  statute  staple,  (I.  522.)  II.  47 
TEST  ACT,  25  Car.  II.  c.  2,  (II.  47.)  in.  108 
TESTAMENT,  distinguished  from  a  devise,  (in.  7.)  VI.  6 
TESTATOR, 

must  in  general  be  seised  of  the  lands  devised  at  the  time  of  the  de- 
vise, (III.  41.)  VI.  31 
must  die  seised  of  the  lands  devised,  (in.  43.)  VI.  33 
TIMBER, 

growing,  is  parcel  of  the  inheritance,  and  the  severance  is  not  favored 

by  law,  (I.  62.)  I.  55 
does  not  go  to  executor  as  emblements,  (I.  109.)  I.  106 
may  be  cut  by  a  tenant  in  tail,  (I.  84.)  I.  74, — but  not  by  a  tenant 

for  life  or  years,  (I.  107.  121.  259.)  I.  105.  116.  230 
what  trees  are  considered  timber,  (I.  121,  122.)  I.  116,  117 
belongs  to  the  person  entitled  to  the  inheritance,  (1. 120-133.)  1. 115, 
116.  122 
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so  when  severed,  (I.  137,  138.)  I.  126,  127 

may  be  felled  by  order  of.  chancery  on  estate  of  tenant  for  life,  to  pay 

debts  charged  on  the  inheritance,  (I.  136.)  I.  125 
lessor  may  enter  land  to  fell,  when  excepted  in  the  lease,  (1. 121.)  1. 116 
when  and  for  whose  benefit  timber  in  a  state  of  decay  may  be  cut 

down,  (I.  137.)  I.  126 
trustees  to  preserve  contingent  remainders,  are  bound  to  take  care  of 

timber,  (I.  808.)  H.  301 
produce  of,  cut  on  glebe  lands,  how  may  be  applied,  (I.  144.)  I.  132 
TITLE  DEEDS.     See  Charters. 
are  heir  looms,  (I.  42.)  I.  46 

a  tenant  in  tail  has  a  right  to  them,  (I.  85,  86.)  I.  75 
grantee  not  entitled  to  them  in  the  United  States,  (I.  86.)  I.  75,  n. 

IV.  117,  n. 
right  of  tenant  for  life  to,  (I.  111.)  I.  107,  108 
depositing  in  court,  for  security  of  reversioner,  (I.  111.)  107  and  n. 
custody  of,  as  between  trustee  and  cestui  que  trust,  (I.  112,  n.)  108,  n. 
deposit  of,  as  security  for  money  advanced,  creates  equitable  mortgage, 

(I.  554.)  n.  69 
a  jointress  not  bound  to  deliver  them  up,  (I.  240.)  I.  206 
detinue  of,  is  a  bar  of  dower,  (I.  209.)  I.  176 

where  possession  of  title  deeds  will  give  priority  to  a  second  mort- 
gagee, (I.  671.)  II.  163,  &c. 
the  custody  of  the  title  deeds  of  a  term  for  years,  with  a  declaration 

of  trust,  is  equivalent  to  an  assignment,  (I.  682.)  II.  186 
clause  respecting  title  deeds,  (II.  648.)  IV.  271 
in  what  cases  a  grantor  may  keep  them,  ib. 
covenants  for  producing  them,  (II.  780.)  IV.  392 
Qu.  whether  they  belong  to  a  releasee  to  uses,  or  to  the  cestui  que  use, 

(II.  457.  648.)  IV.  117.  271 
effect  of  possession  of,  by  puisne  incumbrancer,  (I.  687.)  II.  193 
TITLE,  EUROPEAN,  foundation  of,  to  American  soil,  (I.  24,  n.)  1. 18,  n. 
.TITLE  TO  REAL  PROPERTY, 

description  of  a  title,  (II.  127.)  III.  311 

what  constitutes  a  complete,  (II.  132.)  III.  315 

bare  possession  or  actual  occupation  of  the  estate,  (II.  127.)  III.  312 

entry  when  necessary  to  avoid,  (I.  49.  IE.  128.)  I.  50.  III.  312 
effect  of  entry  or  continual  claim  by  heir  or  disseisee,  in  order  to 

avoid  such  a  title,  previously  to  stat.  3  &  4  Will.  IV.  c.  27,  was 

to  give  them  an  actual  seisin  in  deed  of  the  lands,   (II.   128.) 

in.  312 

vol.  in.  84 
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TITLE  TO  REAL  PROPERTY— continued. 
right  of  possession, 

may   exist  in   one,   while   the   actual    possession    is   in   another, 

(II.  129.)  III.  313 
may  be  exerted  by  entry,  ib. 
descent  to  heir  of  disseisor,  abator,  or  intruder,  previously  to  the  late 
statute,  tolled  the  entry  of  disseisee,  &c.  and  why,  ib. 
but  not  if  the  person  having  the  right  of  entry  was  under  legal 
disability,  (II.  130.)   III.  313 
is  apparent  or  actual,  (II.  130.)  III.  313,  314 
right  of  property  without  either  possession  or  the  right  of  possession, 

(II.  131.)  III.  314 
discontinuance  of  estates,  (II.  131.)  III.  314,  315 
remitter,  (II.  132.)  III.  316 

modes   of  acquiring,   are   by   descent   and   purchase,  (II.    133.) 
III.  317 
may  be  deduced  through  an  alien.     See  Descent. 
TOLL, 

right  of  taking  it  usually  annexed  to  fairs  or  markets,   (II.   62.) 
III.  265 
TOLLING  ENTRY,  (I.  49.  II.  129.)  I.  50.  III.  313. 
TREASON, 

high  and  petit,  attainder  for.     See  Attainder. 

forfeiture  for.     See  Estate  in  Fee  Simple,  Estate  Tail,  Uses,  Trusts. 
right  of  entry  of  issue  in  tail  lost  by  attainder  for,  (I.  99.)  I.  91 
TREES.     See  Timber. 

when  parts  of  the  realty,  (I.  38.  62,  n.)  I.  45.  55,  n. 
TRESPASS,  Action  of, 
may  be  maintained, 

by  a  lessee   against  a  lessor  for  cutting  trees,  when,  (I.  121.) 

I.  116 
by  a  landlord  against  the  grantee  of  a  tenant  at 'will,   (I.  279.) 

I.  244 
by  a  lessor  against  a  tenant  at  will  for  voluntary  waste,  ib. 
by  lessor  against  heir  of  tenant  at  will,  when,  (I.  277.)  I.  242 
TROVER,  Action  of, 

may  be  maintained  by  a  tenant  in  tail  in  remainder  against  a  tenant 
for  life,  for  timber  felled,  (I.  134.)   I.  123 
TRUSTS, 

origin  of  trusts,  (I.  351.)  I.  381 

are  in  fact  uses  not  executed  by  stat.  27  Hen.  VIII.  (I.  351.  387. 
II.  199.)  I.  381.  405.    III.  402 
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are  considered  between  cestui  que  trust  and  trustee,  as  the  ownership, 

and  as  legal  estates,  (I.  388.)  I.  406 
the  word  trust  was  originally  synonymous  with  use,  and  they  are  both 
mentioned  in  the  statute,   (I.  351.  360.     II.  212.)  I.  381.  385 
HI.  414 
description  of  a  trust  estate,  (I.  .351.)  I.  381 

pernancy  of  the  profits,  execution  of  such  conveyances  as  cestui  que 
trust  shall  direct,  and  defence  of  the  title,  are  the  great  properties 
of  a  trust,  (I.  433.)  I.  448 
are  created  in  three  direct  modes  ; 

1st,  where  a  use  is  limited  upon  a  use,  (I.  352.)  I.  381 
American  law  on  this  subject,  (I.  352,  n.)  I.  380,  n. 
2d,  on  a  limitation  to  trustees  to  pay  over  the  rents  and  profits  to 
a  third  person,  (I.  357.)  I.  384 
distinction  between  a  limitation  in  a  devise  to  trustees  to  pay 
over  to,  and  limitation  to  trustees  to  permit  and  suffer  a  third 
person  to  receive  the  rents  and  profits,  (I.  358.)  I.  384,  385 
a  limitation  requiring  a  seisin  in  the  trustees,  (I.  364,  365.) 

I.  387,  388.     Exception,  (I.  367.)  I.  389 
a  limitation  in  trust  for  the  separate  use  of  a  married  woman, 

(I.  362.)  I.  385 
a  limitation  by  devise  or  deed  in  trust  to  sell  or  to  raise  money, 

(I.  363.)  I.  386 
a  trust  estate  limited  after  payment  of  debts  vests  immediately, 
(I.  367.)  I.  389 
3d,  a  limitation  of  a  term  for  years  in  trust,  (I.  368.)  I.  389,  390 
How  declared  in  writing  within  the  statute  of  frauds,  (I.  368.)  I.  390 
what  written   evidence  will   suffice,   ib.   and   note,    (I.    369,   n.) 
I.  391,  n. 
Trusts  result  or  are  implied,  (I.  370.)  I.  39 1,  on 
a  contract  for  the  purchase  of  a  real  estate,  ib. 
a  purchase  in  the  name  of  a  stranger,  ib.  (I.  371.)    I.  392  and 

note. 
a  purchase  with  trust  money,  (I.  370.  373.)  I.  391,  n.  392,  393 
or  profits  made  with  trust  money,  (I.  378.)  I.  396,  n. 
a  conveyance  to  a  stranger  without  consideration,  (I.  375.)  I.  394 
voluntary  settlements  and  wills,  ib. 
settlement  for  valuable  consideration,  and  for  benefit  of  a  family, 

(I.  376.)  I.  394 
a  trust  declared  in  part,  (I.  376.)  I.  395 

or  which  cannot  take  effect,  ib.     Exception,  (I.  377.)  I.  395 
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Trusts  result  or  are  implied, 

where  no  appointment  is  made,  (I.  378.)  I.  396 

a  renewal  of  a  lease, 

by  a  trustee,  ib.  and  note.  (I.  440.)  I.  455,  n. 

by  a  person  having  a  particular  estate  only,  (I.  379.)  I.  397 

by  a  mortgagee,  (I.  584.)  II.  87 

on  fraud  shown,  (I.  379.)  I.  397 

on  surrender  and  renewal  of  copyhold,  ib. 

may  be  rebutted  by  parol  evidence,  (I.   372,   n.)    I.   392   and 
note. 

are  saved  by  the  statute  of  frauds,  (I.  370,  371.)  I.  391,  392 
Trusts  do  not  result  on 

purchase  by  a  father  in  the  name  of  his  child,  for  it  is  an  advance- 
ment ;  exceptions,  (I.  379.  381.)  I.  398,  399,  n.  400 

how  proved,  (I.  380,  n.)  I.  399,  n. 

or  in  his  own  name  and  that  of  his  child,  (I.  381.)  I.  400 

or  purchase  in  the  name  of  a  wife,  (I.  384.)  I.  402 

between  a  lessor  and  a  lessee,  (I.  384.)  I.  403 

but  may  between  an  assignor  and  assignee  of  leasehold,  ib. 
Of  copyholds,  (I.  378.)  I.  397 

bound  the  lord  upon  the  death  of  trustee  without  heir,  (I.  368.) 
I.  390 

not  subject  to  freebench,  (I.  395.)  I.  410 

nor  to  dower,  (I.  394.)  I.  409 

a  trustee  to  sell  need  not  be  admitted,  (I.  292.)  I.  297 

are  devisable  without  surrender,  (III.  46.)  VI.  40 

entails  of,  not  barred  by  will,  ib. 

devises  of,  not  within  statute  of  frauds,  (III.  78.)  VI.  69 
distinction  between  trusts  executed  and  trusts  executory,  (I.  385.) 

1.403 
when  sufficiently  created,  will  fasten  on  the  estate,  (I.  385,  386.) 

1.404 
but  will  not  prejudice  a  purchaser  for  valuable  consideration  without 

notice,  ib.  » 

when  the  trust  estate  ceases,  (I.  365,  n.)  I.  388,  n. 
are  equivalent  to  the  legal  ownership,  (I.  387.)  I.  405 
trust  estates  are  governed  in  equity  by  rules  of  law  applying  to  legal 

estates,  (I.  388.  392.)  I.  406.  408 
disseisin  allowed  on  a  trust  estate  as  well  as  on  a  legal  one,  (I.  388.) 

I.  406 
confidence  in  the  trustee  is  necessary,  ib. 
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but   not   privity   of   estate,    (I.  388.)    I.  406;    and   see    (I.  302.) 

I.  339 
are  alienable  in  writing,  (I.  389.)  I.  406,  407 

effect  of  conveyance  by  cestui  que  trust,  (I.  389.)  I.  407 
are  descendible  as  legal  estates,  (I.  389.  II.  159,  160.  169.)  I.  407. 

III.  339.  350 
are  devisable,  (I.  389.  III.  31.)  I.  407.  VI.  23 
but  see,  (I.  389,  n.)  I.  407,  note. 

by  will  executed   according  to  the  statute  of  frauds,   (III.  78.) 
VI.  67 
may  be  entailed  within  the  statute  de  donis,  (I.  391.)  I.  407 
entail  of,  could  previously  to  stat.  3  &  4  Will.  IV.  c.  74,  only  be 

barred  by  fine  or  recovery,  (I.  392.)  I.  407 
may  be  limited  for  life,  ib. 
are  subject  to  curtesy,  ib.  (I.  164.  421.)  I.  147.  442 

though  made  for  sole  and  separate  use  of  married  women,  (I.  392.) 
I.  408. 

and   this  curtesy  is  not  barred  by  an  outstanding  term,  (I.  421.) 
I.  442 
but  previously  to  stat.  3  &  4  "Will.  IV.  c.  105,  not  to  dower,  (I.  190. 

394.)  I.  164.  409,  or  freebench,  (I.  395.)   I.  410,  411 
or  though  the  trust  estate  descends  or  comes  to  the  husband  from. 

another  person,  (I.  394.)  I.  410 
but  if  fraudulently  made  would  not  bar  dower,  (I.  396.  419.)  II.  411. 

437.  IV.  416 
a  trust  is  a  good  equitable  jointure,  (I.  224.)  I.  190 
forfeitable  under  21  Ric.  II.  c.  3,  and  33  Hen.  VIII.  c.  20,  for  treason, 

(I.  306.  396.)  I.  342.  411,  412 
but  not  for  felony,  (I.  397.)  I.  412 
a  trust  does  not  escheat  to  crown  on  death  of  cestui  que  trust  without 

heirs,  but  goes  to  trustees,  ib.  (II.  199.)   III.  402 
but  previously  to  stat.  4  &  5  Will.  IV.  c.  23,  escheated  on  the  death 

of  a  trustee  without  heirs,   (I.  432.  II.  199.  215.)    I.  448.  III. 

417 
subject  to   the  trusts  under  which   trustee   held,  where,   (I.  368.) 

I.  390 
liable,  under  13  Eliz.  c.  4,  to  crown  debts,  (I.  398.)  I.  412,  413 
and  to  all  other  debts,  (I.  398.)  I.  413 
may  be  extended  by  elegit,  (I.  529.)  II.  53 
and   taken   in   execution,   (I.   398.)   I.  413.     Exception,  (I.  399.) 

I.  413. 

84* 
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American  law  on  this  subject,  (I.  398j  n.)  I.  413,  n. 

are  legal  and  not  equitable  assets,  though  equity  resorted  to,  in  order 

to  reduce  them  into  possession,  (I.  399.)  I.  413 
merge  in  the  legal   estate  if  both  the  equitable  and  legal  estates  are 

co-extensive,  ib.  (I.  399.)   I.  414 
where  a  legal  estate  in  a  trustee  is  a  bar  in  ejectment  by  cestui  que 

trust,  (I.  400.  421.)  I.  414.  442,  443 
or  entitles  trustee  to  bring  ejectment  against  cestui  que  trust,  ib. 
where  a  reconveyance  by  trustee  to  cestui  que  trust  will  be  presumed, 

(I.  401,  n.  425,  n.)  I.  415  and  note  ;  446,  n. 
are  not  liable  to  incumbrances  of  a  trustee,  (I.  431.)  I.  447 
how  far  may  be  prejudiced  by  trustee,  (I.  433,  434.)  I.  449,  450 
in  what  cases  a  purchaser  of  a  trust  estate  is  bound  to  see  to  the 

application  of  his  money,  (I.  434,  435.)  I.  450.     See  Purchaser. 
where  not  bound,  (I.  436.)  I.  451 

when  the  receipt  of  the  trustee  is  sufficient,  (I.  438.)  I.  453 
notice  of  a  trust  will  make  a  purchaser  a  trustee,  (I.  434.)  I.  450 
in  what  sense  said  not  to  be  within  the  statute  of  limitations,  (II.  268.) 

in.  460 
an  equity  of  redemption  similar  to  a  trust,  (I.  597.)  II.  93 
may  be  devised,  (III.  31.)  VI.  23 

devises  of  trusts  are  within  the  statute  of  frauds,  (III.  78.)   VI.  67 
where  in  a  devise  words  of  advise  or  desire  will  raise  a  trust  in  equity, 

(III.  207.)  VI.  161 
by  what,  and  when  by  general  words  the  estate  of  a  trustee  will  pass 

in  a  devise,  (HI.  259-261.)  VI.  202-204 
rule  in  Shelley's  Case  applied  to  devises  of  trusts,  (III.  356.)  VI.  284 
declarations  of  trust.     See  Declarations. 
trusts  of  accumulation.     See  Accumulation. 
Trust  terms  for  years  in  general  ; 

where  an  unsatisfied  outstanding  term  for  years  will  bar  an  eject- 
ment, (I.  421.)  I.  142,  &c. 
where  a  surrender  by  the  trustees  to  the  beneficial  owner  will  be 

presumed,  (I.  421,  422.)  I.  443,  444 
terms  in  gross,  what,  ([.  404.)  I.  417 
how  alienated  and  devised,  ib. 
are  not  legal  but  equitable  assets,  (I.  405.)  I.  418 
by  what  rules  governed,  and  how  may  be  settled,  ib. 
when  a  term  is  in  gross,  (I.  411.)  I.  423,  &c. 
when  trust  of,  declared  generally,  (III.  292.)  VI.  230 
all  terms  are  at  law  considered  as,  (I.  419.)  I.  439 
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Terms  attendant  on  the  inheritance  ; 
origin  of,  (I.  405.)  I.  418 
distinguished  from  terms  in  gross,  ib. 
by  what  rules  governed,  ib. 
how  become  attendant,  (I.  406-409.)  I.  419-422 
when  a  term  is  in  gross  and  not,  attendant,  (I.  411.)  I.  423 
may  become  terms  in  gross,  (I.  413.)  I.  425 
are  part  of  the  inheritance,  and  follow  its  alienation,  descent, 

entail,  and  limitation  over,  (I.  413.)  I.  425,  426 
only  pass  by  a  will  executed  so  as  to  pass  real  estates,  (I.  414. 

HI.  78.)  I.  426.  VI.  67 
are  real  assets  in  the  hands  of  the  heir,  (I.  414.)  I.  426 
unless  the  inheritance  is  in  trustees,  and  a  person  having  a  term 

attendant  dies  indebted,  ib. 
are  not  forfeited  for  felony,  ib. 

protect  what  purchaser  from  mesne  incumbrances,  ib.,  (I.  414. 
416.)  I.  427,  428 
if  after  purchase  for  valuable  consideration  and  without  notice, 
he  procures  the  satisfied  outstanding  term,  to  be  assigned  to 
a  trustee  for  him,  (I.  416.)  I.  428 
except  the  term  is  vested  in  a  trustee  on  an  express  trust  of 
which  the  purchaser  has  notice,  ib.  (I.  417.)  I.  429 
will  not  protect  purchaser  against  a  crown  debt,   (I.  417.  II. 

811,  812.)  I.  429.  IV.  421 
will  protect  a  purchaser  from  dower,  if  actually  assigned  to  a 
trustee  for  him,  (I.  417.  419.)  I.  429.  439,— but  not  an  heir 
at    law,    (I.    419.)    1.441, — nor    assignees    of  a  bankrupt, 
(I.  420.)  I.  442 
will  be  set  aside  in  favor  of  jointresses,  (I.  238.  421.)  I.  205. 
442, — and  tenants  by  the   curtesy,   (I.   163.   421.)    I.   147. 
442 
how  far  a  declaration  of  trust  of  a  term  is  equivalent  to  an 

assignment,  (I.  682.)  II.  186 
are  not  a  bar  to  jointure  or  curtesy,  (I.  163.  238.  421.)  I.  147. 

205.  442 
a  lord  by  escheat  entitled  to  a  term  attendant,  (II.  214.)  III.  416 
Trustees,  their  interest  and  power  ; 
who  may  be,  (I.  385.)  I.  403 
the  king  or  a  corporation  may  be,  ib. 
who  cannot  be  by  operation  of  law.     See  Resulting   Trusts, 
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Trustees,  their  interest  and  power  : 

who  are  bound  to  execute  a  trust,  (I.  384-386.)  I.  403,  404 
estates  of  trustees,  what,  and  how  different  from  those  of  feoffees 

to  uses,  (I.  357,  n.  431.)  I.  384,  n.  447 
cannot  incumber  the  estate,  ib. 
when  unknown  or  out  of  jurisdiction  the  court  of  chancery  will 

appoint  a  person  to  convey,  (II.  315.)  IV.  18 
being  infants  the  court  of  chancery  may  direct  them  to  convey, 

(I.  433.  II.  313.)  I.  449.  IV.  17 
duty  of  trustees,  (I.  357,  n.  433.)  I.  384,  n.  448. 

1.  to  permit  cestui  que  trust  to  receive  the  profits,  ib. 

2.  to  execute  such  conveyances  as  the  cestui  que  trust  shall 

direct,  ib. 

3.  to  defend  the  title  to  the  land  in  any  court,  ib. 
previously  to  stat.  4  &  5  Will.  IV.  c.  23,  forfeited  estate  by 

attainder  for 
felony,  but  cestui  que  trust  would  be  relieved  in  equity, 

(I.  431.)  I.  447 
and  for  treason,  (I.  432.)  I.  448.     Qu.  whether  cestui  que 
trust  had  remedy  against  the  crown,  ib. 
dying  without  heirs,  previously  to  the  above  statute,  the  trust 

escheated,  ib. 
but  the  lord  by  escheat  was  bound  to  execute  the  trust,  ib. 

(I.  368.  II.  215.)  I.  390.  III.  418 
American  law  on  this  point,  -{I.  432,  n.)  I.  448,  n. 
only  bound  to  reconvey  to  cestui  que  trust  where  the  whole  of 

the  trust  belongs  to  him,  (I.  433.)  I.  449 
infant  trustees  may  convey,  ib.  (II.  313.)  IV.  17 
cannot  defeat  a  charge  upon  the  estate,  by  any  voluntary  act, 

(I.  825.)  II.  344 
no  act  of,  shall  prejudice  the  cestui  que  trust,  (I.  434.)    I.  449. 
and  see  Tit.  XXXV.  c.  14.  (II.  926.) 
exceptions  for  conveyance  or  mortgage,  by  trustee  in  possession 
to  purchaser,    without   notice   of  the  trust,    (I.    433,    434.) 
I.  449,  450 
power  of  a  trustee  to  sell  for  payment  of  debts,  as  to  the  quantity 

of  land  to  be  sold,  (I.  438.)    1.452,453.     See  Purchaser. 
clause  to  enable  a  trustee  to  sell,  to  give  a  proper  receipt  or  dis- 
charge for  the  purchase-money,  (I.  439.)  I.  454 
purchaser,  when  bound  to  see  to  application  of  purchase-money, 
(I.  440,  n.)  I.  455,  n. 
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Trustees,  their  interest  and  power  ; 

Qu.  Whether  they  may  grant  leases,  without  a  power  for  that  pur- 
pose, (II.  393.)  IV.  69 
have  equal  power  and  interest,  (I.  440.)  I.  455 
must  all  join  in  conveyances  and  receipts,  ib. 
but  a  trustee  who  has  disclaimed,  need  not,  ib. 
are  usually  made  accountable  only  for  what  money  each  actually 

receives,  (I.  441.)  I.  455 
when  jointly  accountable,  ib.  n. 

clause  of  indemnity  for  that  purpose,  (I.  441.)  I.  455 
can  derive  no  benefit  from  the  trust,  ib. 
American  rule,  (I.  442,  n.)  I.  455,  n. 
but  may  release  or  compound  a  debt  for  its  benefit,  (I.  442.) 

I.  455 
bound  to  reimburse  the  cestui  que  trust,  ib. 
trustee   concealing  a  breach  of  trust   by  his  co-trustee  becomes 

liable  to  it,  ib. 
are  but  as  simple  contract  debtors  to  cestui  que  trust,  (I.  442.) 

I.  456 
remedy  against,  for  breach  of  trust,  (I.  442.)  I.  455,  456 
have  "rio  allowance   for   trouble,   (I.   443.)     I.   456;     exception, 

(I.  444.)  I.  456,  n. 
nor  is  agreement  to  remunerate  binding  upon  cestui  que  trust, 

(I.  444.)  I.  456 
are  allowed  full  costs  and  expenses,  (I.  444.)  I.  457 
unless  improperly  incurred,  ib. 
seldom   permitted   to   purchase   the   trust   estate,   (I.    445-448.) 

I.  457-459 
American  doctrine,  (I.  446,  n.)  I.  458,  n. 
devisee  of  a  lease  in  trust  for  benefit  of  an  infant,  cannot  after  a 

renewal  refused  in  favor  of  the  infant,  take  a  new  lease  for  his 

own  benefit,  (I.  378.)  I.  396,  397 
refusing   to   act,   must   release   or   disclaim   by   deed,    (I.   449.) 

I.  460 
may  be  discharged  by  the  court  of  chancery,  which  will  appoint 

others,  or  execute  the  trust,  ib. 
v    clause  for  appointing  a  new  trustee,  (I.  450.)  I.  460 

if  not  duly  executed,  retiring  trustee  continues  liable,  ib. 
alienee  of,  with  notice  of  the  trust,  is  liable  to  the  same  trust, 

(I.  793.)  II.  286 
distinction  between  the  purchase  of  an  incumbrance  by  a  trustee 

and  by  a  stranger,  (I.  684.)  II.  187,  188 
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Trustees,  their  interest  and  power ; 

not  bound  to  enter  into  any  covenants,  except  that  they  have  done 

no  act  to  incumber,  (II.  777.)  IV.  389 
a  change  of  trustees  is  not  a  revocation  of  a  devise,  (III.  134.) 

VI.  107 
by  what  words   the  estate  of  a  trustee  will  pass  in  a  devise, 

(III.  259-261.)  VI.  202-204 
Cestui  que  trust,  interest  and  powers  of; 
in  possession,  is  considered  at  law  as  tenant  at  will  to  trustee, 

(I.  352.)  I.  381 
has  a  remedy  against  trustee  upon   his  alienation,  (I.  386.)  I.  404 
when  entitled  to  a  conveyance  of  legal  estate  by  trustee,  (I.  433.) 

1.449 
if  in  tail,  might  call  for  a  conveyance,  and  then  suffer  a  recovery, 

(I.  433.)    I.  449 
conveyance  of   equitable  estate  by,  (I.  389.  404.  433.)    I.  407. 

417.  449 
privity  of  estate  between,  and  trustee,  not  necessary,  (I.  388.) 

1.406 
is  seised  in  consideration  of  equity,  ib. 

guilty  of  treason,  forfeits  his  estate,  (I.  306.  396.)  I.  342.  411,  412 
guilty  of  felony  does  not,  (I.  397.)    I.  412 
for  life  levying  a  fine  did  not  forfeit  his  estate,  (I.  392.)    I.  407 
how  far  may  be  prejudiced  by  a  trustee,  as  by  his  attainder,  or 

wrongful  conveyance,  &c.  (I.  433,  434.)    I.  449,  450. 
has  option  of  re-sale,  when  trustee  fairly  purchases  the  trust  estate, 

(I.  446.  448.)   I.  458,  459 
trustees  must  reimburse  him,  (I.  441,  442.)    I.  455 
is  but  a  simple  contract  creditor   of  the  trustees,  (I.  442.)    I.  456 
he  cannot  destroy  contingent  remainders,  (I.  793.)    II.  286 
TURBARY,  common  of,  (II.  10.)    III.  70 

U.  V. 

VALVASORES,  what,  (I.  27.)    I.  21 
VASSAL.     See  Lord  and  Vassal. 
VASSUS,  (I.  10.)    I.  7 
VENDOR  AND  PURCHASER, 

covenants  for  title.     See  Deed. 

situation  of,  on  entering  into  a  contract  for  buying  a  real  estate, 
(I.  370.)    I.  391 
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heir  how  to  complete  purchase  after  death  of  contracting  ancestor, 
(I.  647.)    II.  143 
VICARS, 

how  restrained  from  waste,  (I.  142.)  I.  130,  131 
VILLENAGE, 

tenure  in,  (I.  47.)  I.  48.     See  Tenures. 
pure  villenage,'(I.  27.  35.)    I.  21.  42 
villein  socage,  (I.  27.  35.)  I.  21.  43 
no  seisin  of  lands  held  in,  (I.  48.)  I.  49  • 

UNBORN  PERSONS, 

may  have  estates  for  life  limited  to  them,  (II.  725,  726.)  IV.  350 

and  a  vested  remainder  limited  thereon,  ib. 
no  estate  can  be  limited  to  their  issue  as  purchasers,  ib. 
UNCERTAINTY, 

will  make  a  deed  void,  (I.  598.)  IV.  246 

what  kind  of  uncertainty  will  make  a  remainder  contingent,  (I.  712.) 

II.  209 
a  devise  may  be  void  for  uncertainty,  (III.  168.)  VI.  133,  but  an 
uncertain  person  may  be  a  devisee.  (III.  22.)  VI.  15 
UNDERLEASE, 

is  not  within  a  condition,   "  that  the  lessee  shall  not  assign  over  his 

lease  without  the  lessor's  permission."   (I.  475.)  II.  8    * 
but  parol  license,  by  lessor  to  lessee,  to  underlet  part  of  demised 
premises,  does  not  discharge  him  from  proviso  in  lease,  "  that  he 
should  not  set,  let,  or  assign  any  part  of  the  premises  without 
license  in  writing,"   (I.  476.)   I.  9 
.  distinguished  from  assignment  of  term,  (II.  390.  416.)  IV.  67.  88 
UNDERTENANTS, 

not  liable  to  the  covenants  of  their  lessors,  (II.  757.)  IV.  374 
UNDERWOOD, 

may  be  cut  by  tenant  for  life,  (I.  123.)  I.  117 
UNION  OF  ESTATES.     See  Merger. 
VOLUNTARY  CONVEYANCES, 

are  fraudulent  as  against  purchasers,  (I.  238.)  I.  205 
when  fraudulent  under  the  statutes  13  and  27  Elizabeth,  (II.  820, 
821.  830.)  IV.  424,  425.  432 
USES, 

origin  of,  (I.  293,  294.)  I.  330,  331 
before  the  statute,  27  Hen.  VIII.  c.  10 

defined  by  Plowden  and  Bacon,  (I.  299.  301.)  I.  336-338 
legal  estate  was  in  feoffees  to  uses,  and  subject  to  their  incumbran- 
ces, (I.  301.)   I.  338 
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before  the  stat.  27  Hen.  VIII.  c.  10 

pernancy  of  the  profits  by  cestui  que  use,  execution  of  estates  to 

cestui  que  use,  or  his  appointee,  and  defence  of  the  title  of  the 

land  by  the  feoffee  to  uses,  are  the  three  points  of  a  trust  or  use, 

(I.  301.)  I.  338. 
the  word  "  use "  originally  synonymous  with  "trust,"    (I.  351.) 

I.  381 
was  (quoad  the  cestui  que  use)  a  right  in  equity  to  the  profits  of 

land,  the  legal  seisin  of  which  is  in  another,  (I.  293,  301.)  I.  330. 

338 
manner  in  which  they  were  created,  (I.  294.}  I.  331 
became  general  in  the  reign  of  Edw.  III.  to  avoid  the  statutes 

against  mortmain,  ib. 
were  taken  from  the  fidei  commissum  of  the  civil  law,  ib. 
account  of  the  fidei  commissum,  ib. 

cestui  que  use  was  the  hceres  fidei-commissarius,  (I.  296.)   I.  333 
the  feoffee  to  uses  was  the  hceres  fiduciarius,  (I.  295.)  I.  332 
jurisdiction  assumed  by  the  chancellors  to  compel  the  execution  of 

a  use,  (I.  297.)   I.  333 
inadequate  when  the  uses  were  declared  verbally  only,  ib. 
Subpoena, 

writ  of,  invented  to  remedy  this  inconvenience,  ib. 

confirmed,  and  its  abuses  restrained  by  statute,    (I.  297,   298.) 

I.  334,  335. 
lies  against  heirs  of  feoffees,  and  all  who  come  in  in  the  per,  (I.  301, 

302.)  I.  338,  339 
Nature  of  uses  previous  to  statute  27  Hen.  VIII.  (I.  299.)  I.  336 
distinguished  from  trusts  before  that  statute,  (I.  311.)  I.  346 
a  use  being  neither  a  jus  in  re  nor  ad  rem,  but  a  fiducia,  viz. 

neither  an  estate  nor  a  demand,  but  a  trust  or  confidence,  is  a 

right  in  conscience  only,  ib.  (I.  300.)   I.  337 
a  use  differs  from  an  estate  or  possession  potius  secundum  rationem 

fori  quam  secundum  naturam  rei,  (I.  300-303.)  I.  337-340 
reason  why  cestui  que  use  had  by  common  law  no  property  in  the 

lands  conveyed  to.  his  use,  (I.  300.)  I.  337 
a  use  was  collateral  to  the  land,  and  only  annexed  to  a  particular 

estate  of  the   feoffees   therein,  not    to   their   mere  possession, 

(I.  301,  302.)  I.  338,  339 
lands  cannot  be  charged^with  a  use,  (n.  436.)  IV.  100 
estate  of  feoffee  to  uses  was  absolute  at  common  law,  (I.  300.) 

1.337 
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Nature  of  uses  previous  to  statute  27  Hen.  VIII. 

estate  of  cestui  que  use  was  only  at  sufferance,  though  he  was  gen- 
erally in  possession  of  the  lands,  (I.  300.)  I.  337 
chancery  at  first  only  compelled  payment  of  the  rents,  &c.  to  the 

cestui  que  use,  (I.  301.)  I.  337 
it  then  ruled  that  he  might  call  on  the  feoffees  to  uses  to  convey 
the  legal   estate  to  himself  or  his  appointee,  and  to  defend  the 
title  to  the  land,  (I.  301.)  I.  337,  338 
Circumstances   necessary  to  the  execution  of  a  use  were  confidence 
in  the  person  and  privity  of  estate,  (I.  301-303.)  I.  338,  339 
1st.  confidence  in  the  person  ;  was  the  trust  reposed  in  the  feoffees 
which  arose  from  the  notice  given  them  of  the  use,  and  of  the 
persons  intended  to  be  benefited  by  the  feoffment,  (I.  301, 
302.)  I.  338,  339 
notice  of  the  use  was  expressed  or  implied,  (I.  302.)  I.  338 
heirs  or  feoffees  of  feoffees,  to  uses  when  compellable  to  execute 
the  use  after  such  notice,  and  when  not,  (I.  302.)  I.  338,  339 
2d.  privity  of  estate 

was   absolutely  necessary  to  the  execution  of  a  use,  and  why, 

(I.  303.)  I.  339 
was  destroyed  by  disseisin  of  the  feoffee  to  uses,  ib. 
or  by  his  death  without  heirs,  committing  a  forfeiture  or  marry- 
ing, (I.  303.)  I.  340 
and  disseisor  could  not  be  compelled  to  execute  the  use,  (I.  303. 
II.  204,  205.)  I.  339,  340.  III.  407,  408 
Who  might  be  seised  to  a  use,  and  compellable  in  chancery  to  exe- 
cute it, 
all  private  persons  who  might  take  lands  by  feoffment,  (I.  303.) 

1.340 
feme  coverts  and  infants  though  under  years  of  discretion,  ib. 
not  a  corporate  body,  and  why,  (I.  304.)  I.  340 
exceptions  to  this  rule,  ib.  n.  (I.  318,  n.)  I.  350,  n. 
nor  the  king  or  queen  regnant,  (I.  304.)  I.  340 

except  to  their  own  use,  ib. 
nor  the  queen  consort,  ib.  (I.  305.)  I.  341 
persons  not  in  esse,  when,  (I.  322,  n.)  I.  354,  n. 
What  might  be  conveyed  to  use  before  the  statute ; 

nothing  whereof  the  use  was  inseparable  from  the  possession,  e.  g. 

annuities,  ways,  commons,  &c.  (I.  305.)  I.  341 
corporeal  inheritances  and  incorporeal  hereditaments  in  esse  ;  e.  g. 
rents,  advowsons  in  gross,  local  liberties  and  franchises/  ib. 
VOL.  in.  85 
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Eules  by  which  uses  were  governed  were  derived .  from  civil  law, 
(I.  305.)  I.  341 
could  not  be  raised  without  a  sufficient  consideration,  ib.,  nor  a  use 
on  a  use,  (I.  351.  II.  451.)  I.  381.  IV.  112 
as  to  consideration  on  which  a  use  can  or  cannot  be  raised.     See 
Bargain    and  Sale,  Covenant  to  stand  Seised,  Lease  and  Re- 
lease, Declarations  of  Uses. 
were  not  objects  of  tenure,  (I.  306.)  I.  341 

and  thus  not  liable  to  reliefs,  wardships,  or  marriages,  ib. 
nor  subject  to  forfeiture  for  treason  or  felony,  (I.  306.)  I.  342 
did  not  escheat  to  the  lord  on  death  of  cestui  que  use  without  heirs, 

ib.  (II.  199.  209.)  III.  402.  412 
were  not  extendible  or  assets,  (I.  306.)  I.  342 
were  not  subject  to  curtesy  or  dower,  (I.  190.  306.)  I.  164.  342 

which  was  the  origin  of  jointure,  (I.  307.)  I.  342 
were  alienable,  though  mere  choses  in  action  at  common  law,  (I.  307.) 
I.  342 
by  any  species  of  deed  without  technical  words  of  limitation,  ib. 

(I.  307.  II.  433,  434.)  I.  343.  IV.  98,  99 
by  parol,  when,  (I.  307,  n.)  I.  342,  n. 
by  the  cestui  que  use  in  possession  of  the  land  without  concurrence 

of  the  feoffees,  (I.  308,  n.)  II.  343.  ib.  n. 
conveyance  to  a  use  was  only  publication  of  a   trust,  (I.  308.) 
I.  343 
might  be  limited  to  persons  not  parties  to  the  deed  which  raised  the 

use,  ib. 
might  be  limited  to  commence  infuturo,  ib. 
were  revocable  by  grantor,  who  might  thereupon  limit  new  uses  to 

other  persons,  ib. 
might   change   from  one  person  to  another    by  matter   subsequent, 

(I.  309.)  I.  343 
were  devisable,  though  lands  at, that  time  were  not,  (I.  309.)  I.  344 
were  descendible  as  legal  estates  at  common  law,  or  by  local  custom,  ib. 
half  blood  could  not  inherit,  ib. 
Inconveniences  of  uses,  ib.  (I.  310.)  I.  345 
statutes  made  (before  27  Hen.  VIII.)   to    remedy  them,  (I.  310.) 

I.  345 
statute  27  Hen.  VIII.  c.  10,  of  uses, 
recited,  (I.  313.  315.)  I.  348,  349 
object  of,  (I.  316.)  I.  349 
uses  when  ceased  to  be  devisable,  (I.  317.)  I.  349 
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statute  27  Hen.  VIII.  c.  10,  of  uses ; 

Circumstances  necessary  to  its  operation  ; 

I.  a  person  seised  to  the  use  of  some  other  person,  (1.317.)  1.349 
who  may  be  seised  to  a  use,  ib, 

not  the  king  or  queen,  an  alien  or  corporation,  (I.  318.) 
I.  349,  350 
of  what  estate  a  person  may  be  seised  to  a  use,  (I,  318.)  I.  350 
an  estate  tail,  (I.  319.)  I.  350 
an  estate  for  life,  (I.  321.)  I.  353 
a  remainder,  (II.  436.)  IV.  100 
what  may  be  conveyed  to  uses, 

corporeal  and  incorporeal  hereditaments,  (I.  321.)  I.  353 
rents,  (II.  103.)  III.  294 
not  copyholds,  (I.  332.  378.)  I.  354.  397 
the  person  conveying  to  uses  must  be  seised  at  the  time,  (I.  321.) 

I.  353 
the  feoffee  supposed  by  some  to  have  a  scintilla  juris  in  the  case 

of  contingent  uses,  II.  282 
Qu.  whether  feoffee  or  cestui  que  use  has  a  right  to  the  title  deeds, 
(II.  458.)  IV.  117 
II.  a  cestui  que  use  in  esse,  (I.  317.  322.)  I.  349.  354 
who  may  be  one,  (I.  322.)  I.  354 
corporation  or  the  king  may,  ib. 
what  estate  he  may  have,  ib.  (I.  323.)  I.  35,5 
how  far  adopted  in  the  United  States,  (I.  315,  n.)  I.  349,  n. 
circumstances  necessary  to  its  operation, 

acquires  an  actual  legal  seisin  or  possession,  (I.  326.)  I.  358 
Qu.  whether  entitled  to  custody  of  deeds,  (II.  458.)  IV.  117 
HE.  a  use  in  esse  in  possession,  remainder,  or  reversion,  (I.  317.  326.) 
I.  349.  358 
may  be  created  by  declaration,  or  result,  or  arise  by  implica- 
tion, (I.  326.)  I.  358 
In  what  cases  the  statute  operates, 

not  where  the  party  seised  to  the  use,  and  the  cestui  que  use,  is  one 

person,  (I.  323.)  I.  354 
for  there  being  no  use  limited  separately  from  the  estate,  both  go 

together,  (I.  323.)  I.  355 
thus  habendum  to  two  persons  to  the  use  of  them  and  the  heirs  of 

their  bodies  is  an  estate  tail,  (I.  322-326.)  I.  354-357 
cases  in  which  the  same  person  may  be  seised  to  a  use,  and  also  be 
cestui  que  use,*(l.  325.)  I.  357 
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In  what  cases  the  statute  operates, 

effect  of  the  statute  in  transferring  the  actual  seisin  and  possession  in 
fact,  to  the  cestui  que  use,  without  livery  of  seisin,  entry,  or  attorn- 
ment, (I.  326,  327.  334.  II.  453.)  I.  358.  366.  IV.  113 
clause  for  saving  all  former  estates,  (I.  327.)  I.  358 
construction  of  the  statute,  (I.  331.)  I.  362 
there  cannot  be  a  use  upon  a  use,  (I.  351.)  I.  381 
words  of  limitation  made  necessary  in  conveyances  to  uses,  (I.  332.) 

I.  363 
right  of  entry  by  operation  of  the  statute,  (II.  93.)  III.  287 
terms  for  years  vested  in  feoffees  to  uses  are  saved  from  merger, 

(I.  327.  III.  587.)  I.  358,.  359.  VI.  489 
Conveyances  derived  from  the  statute  of  uses  ; 
bargain  and  sale,  (I.  333,  334.  II.  433.)  I.  365,  366.  IV.  98 
covenant  to  stand  seised,  (I.  333,  334.  II.  444,  445.)  I.  365,  366. 

IV.  106 
declaration  of  uses,  (I.  334,  335.  II.  465.  467.)  I.  365,  366.  IV. 

125.  127.     See  Declarations  of  Uses. 
what  conveyances  are  said  to  operate  with  or  without  transmutation 

of  possession,  (I.  336-338.  II.  431.)  I.  367-369,  n.  IV.  97 
what  may  be  done  through  the  medium  of  conveyances  to  uses, 
(II.  431,  n.)  IV.  97,  n.    ' 
whether  a  devise  to  uses  is  operated  on  by  the  statute,  (I.  336-339.) 

I.  367-370 
Contingent  uses, 

must  arise  from  the  estate  of  the  feofees,  &c.  (I.  773.)  II.  267 

why  only  allowed,  and  how  construed,  ib. 

are  transmissible  by  descent  to  heirs,  and  assignable,  (I.  814,  815.) 

II.  331-333 
upon  what  contingency  may  be  limited,  (II.  722,  723.)  IV.  345 
trustees  are  not  necessary  to  support  limitations  which  are  only 
contingent  trusts,  (I.  793.)  II.  286 
Springing  uses, 

not  so  construed  when  they  can  take  effect  as  a  remainder,  (I.  741. 

769.)  II.  237.  263 
grant  of  freehold  at  common  law  to  commence  in  futuro  void,  but 
good  by  way  of  springing  use,  (I.  770.)   II.  264,  arise  out  of 
what,  seisin,  ib. 
may  be  limited  on  what  contingency,  (II.  722,  723.)  IV.  345 
Shifting  or  secondary  uses, 
are  uses  limited  so  as  to  change  by  matter  ex  post  facto,  (I.  770.) 
II.  264 
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Shifting  or  secondary  uses, 

contingency  on  which  they  may  be  limited,  (I.  722,  723.)  IV. 

345 
Contingent, -springing,  and  shifting  uses, 
destroyed  by, 

devesting  the  seisin  of  the  feoffees,  (I.  784.)  II.  277,  278 

devise  of  the  land,  (I.  785.)  II.  278 
not  destroyed  by 

devise  of  portions  out  of  land,  ib. 

lease  for  years,  (I.  786.)  II.  279 

grant  of  rent  charge,  ib. 
Uses  arising  on  the  execution  of  powers, 

and  thus  revoking  former  limitation  of  a  use,  (I.  332,  333.)  I.  363, 

364 
must  be  such  as  would  have  been  good  in  the  original  deed,  (I.  333, 

334.  II.  723.)  I.  364,  365.  IV.  346 
Resulting  uses, 

what  is-  not  disposed  of,  results  or  remains  in  grantor,  (I.  339.  343, 

344.  II.  597.)  I.  370,  371.  374.  IV.  246 
unless  the  estate  be  limited  away  during  the  grantor's  life,  (I.  341.) 

1.372 
the  use  results  according  to  the  estate  which  the  parties  have  in 

the  land,  and  cannot  be  inconsistent  therewith,  (I.  342.)  I.  373 
previously  to  stat.  3  &  4  Will.  IV.  c.  106,  where  the  use  declared 

was  the  same  as  would  have  resulted,  the  declaration  was  void, 

(I.  342,  343.)  I.  373,  374 
Qu.  if  a  use  results  in  the  case  of  a  lease  and  release,  and  no  dec- 
laration, ib.  (II.  457.)  IV.  116 
a  use  cannot  result  to  any  person  but  the  original  owner  of  the 

land,  (I.  344.)  I.  374,  375 
nor  can  a  use  result  against  the  intent  of  the  parties,  (I.   344.) 
375 

the  intent  of  the   parties  may  be  proved  by  parol  evidence,  ib. 
(I.  372.)  I.  392 
nor  which  is  inconsistent  with  the  estate  limited,  (I.  345.)  I.  376 
use  results  on  the  passing  of  an  estate  in  fee  simple  only,  (I.  346.) 

1.376 
and  not  on  grant  of  estate  tail,  or  for  life  or  years,  ib. 
nor  on  a  grant  by  a  tenant  for  life  or  years,  (I.  346.)  I.  377 

nor  on  a  devise,  ib.  (I.  347.)  I.  378 
85* 
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Kesulting  uses  ; 

what  use  resulted  to  tenant  in  tail  on  suffering  a  recovery  or  fine, 

(I.  347,  348.)  I.  378,  379 
when  rebutted  by  parol  evidence,  (I.  345.  372.)  I.  375:  392 
resulting  use  will  support  a  remainder  limited  by  way  of  use, 
(I.  767.)  II.  261 
deeds  to  lead  uses,  (I.  336.  II.  461.)  I.  367.  IV.  120 
deeds    to  declare   uses,  (I.  336.  II.  461.  465.)    I.  367.   IV.   120. 

125 
uses  by  implication, 

cannot  be  implied  to  any  one  but  the  original  owner,  (I.  343,  344. 
II.  597!)  I.  374,  375.  IV.  246 
construction  of  conveyances  to  uses,  (II.  613.)  IV.  257 
USUEY, 

usurious  deeds  are  void,  (II.  798,  799.)  IV.  409,  410 
American  exceptions  to  this  rule,  (II.  799,  n.)  IV.  4.10,  n. 

W. 
WARDSHIP,  (I.  32.)  I.  26 
WARRANT  OF  ATTORNEY, 

to  acknowledge  a  judgment,  origin  of,  (I.  519.)  II.  43 
WARRANTY  in  a  Deed.     See  Deed. 
abolished,  (I.  90.)  I.  79 

not  known  in  America,  (II.  732,  n.)  IV.  355,  n. 
was  implied  by  law  in  an  exchange,  (II.  402.  735.)  IV.  76.  357 
and  in  a  partition,  (II.  403.  736.)  IV.  77.  358 
estate  of  freehold  necessary  to  support,  (II.  733.)  IV.  355 
previously  to  the  late  statute  entail  might  be  barred  by,  (I.  100.) 

I.  92 
implied  in  an  assignment  of  dower,  (I.  204.)  I.  172 
WASTE, 

what  constitutes,  in  the  United  States,   (I.   120.   127,  n.)    I.  115. 

120,  n. 
statutes  of  Marlbridge  and  Gloucester  against,  (I.  127.)  I.  119,  120 
is  either  voluntary  or  permissive,  (I.  120.)  I.  115 
malicious,  is  termed  equitable  waste,  why,  (I.  140.)  I.  128,  129 
writ  of,  abolished,  (I.  130,  n.)  I.  120 

exception,  (I.  279.)  I.  244 
American  remedies  for,  (I.  127-133,  notes.)  I.  120-121,  n. 
remedy  by  action  of  trespass,  given  to  and  against  executors  for 

waste,  &c.  by  and  against  their  testators,  (I.  130.)  I.  121 
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Voluntary  waste ; 

felling  or  topping  timber,  or  stubbing  up  young  shoots,  (I.  120- 
123.)  I.  115-117 
by  tenant  for  life,  (I.  108,  n.  120,  n.)  I.  105,  n.  115,  n. 
pulling  down  houses,  (I.  124.)  I.  117,  118 
opening  new  pits  or  mines,  (I.  124.)   I.  118 
changing  the  course  of  husbandry,  ib. 
destroying  heirlooms,  as  deer,  fish,  &c.  (I.  126.)  I.  119 
Permissive  waste  ; 

in  what  consists,  ib.  (I.  259,  n.)  I.  230 
waste  by  act  of  God  is  excusable,  (I.  126.)  I.  119 
in1  consequence  of  waste  or  injury  by  act  of  God,  ib. 
Action  for  waste,  (I.  127.)  I.*  119 

what  shall  be  recovered  in,  (I.  127.)  I.  120 

previously  to  stat.  3  &  4  Will.  IV.  c.  42,  died   with  the  person, 

(I.  130.  809.)  I.  121.   II.  321 
lay  by  the  person  who  had  the  immediate  reversion  or  remainder 
in  fee  or  in  tail  against 
a  tenant  for  life,  (I.  128.)  I.  120 
who  may  bring  action  for  waste  against  a  tenant  for  life,  ib. 
a  tenant  for  years,  (I.  128.  260.)  I.  120.  231 
by  one  joint  tenant  against  his  companion,  (I.  844.)  II.  377 
between  tenants  in  common,  (I.  869.)  II.  400 
not  against  tenant  at  will,  (I.  279.)  I.  244 
nor  by  trustees  to  preserve  contingent  remainders,   (I.   130.) 
I.  121 
no  costs  to  plaintiff  in,  (I.  130.)  I.  120 
Action  on  the  case,  in  the  nature  of  waste, 

preferable  to  action  of  waste,  and  lies  by  whom,  '(I.  130.)  I.  120, 

121 
by  whom  may  be  brought,  ib. 
costs  recoverable  in,  ib. 

bill  for,  against  representatives  of  deceased  tenant  for  life,  when 
maintainable,  (I.  130.)  I.  121 
Injunction  to  stay  waste  ; 

how  grantable  in  general,  (I.  131.)  I.  121,  122 

granted  in  favor  of  trustees,  to  preserve  contingent  remainders,  ib. 

and  of  an  infant  in  ventre  sa  mere,  (I.  134.)  I.  123 

and  in  case  of  an  intermediate  remainder  for  life,  (I.  808.)  II.  301, 

302 
■pendente  lite,  (I.  131.)  I.  122 
before  actually  committed,  if  intention  appears,  ib. 
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Injunction  to  stay  waste  ; 

bend  by  tenant  in  tail  not  to  commit  waste,  is  void,  (I.  473.)  II.  6,  7 

clause  without  impeachment  of,  (I.  138.)  I.  127 

how  it  affects  a  tenant  for  life,  (I.  138,  139.)  I.  127,  128 

does  not  extend  to  malicious  waste,  (I.  140.)  I.  128,  129 

is  annexed  to  the  privity  of  estate,  (I.  142.)  I.  130.     See  Estate 
for  Life. 

how  it  affects  a  tenant  for  years,  (I.  262.)  I.  233 
Partial  powers  of  committing  waste,  (I.  142.)  I.  130 
Who  may  commit  waste  ; 

a  tenant  in  tail,  (I.  84.)  I.  74 

a  tenant  in  tail  after  possibility,  (I.  149.)  I.  136 

a  jointress  to  supply  a  deficiency,  (I.  233.)  I.  200 

a  mortgagee  in  possession — in  what  cases,  (I.  582.)  II.  86 
Who  are  disabled  from  committing  waste  ; 

tenants  for  life,  (I.  121.)  I.  116.     See  Estate  for  Life. 

ecclesiastics,  (I.  119.  141.  143.)  I.  114.  130,  131 

tenants  by  curtesy,  (I.  168.)  I.  150 

and  in  dower,  (I.  195.)  I.  166 

a  tenant  at  will,  (I.  278.)  I.  244, — but  no  action  of  waste  lay 
against  him,  ib. 

a  mortgagor  in  possession,  (I.  574.)  II.  81 
A  court  of  equity, 

will  restrain  a  tenant  for  life  and  for  years,  in  what  cases,  (I.  131. 
260.)  I.  121,  122.  231 

will  restrain  the  committing  of  malicious  waste,  (1. 140.)  1. 128, 129 

will  restrain  a  mortgagee  from  committing  waste,  in  what  cases, 
(I.  582.)  II.  86 

will,  in  the  case  of  an  executory  devise,  prevent  the  tenant  in  pos- 
session from  committing  waste,  (III.  521.)  VI.  427 
donee  in  tail  may  commit,  (I.  84.)  I.  74 
a  bond  from  a  donee  in  tail  not  to  commit  waste,  held  void,  (I.  85. 

473.)  I.  75.  II.  6,  7 
writ  of,  and  action  for,  when  committed  by  tenants  of  estates  by 

statute  merchant,  staple,  or  elegit,  (I.  531.)  II.  55 
waste  committed  by  one  joint  tenant  will  make  all  liable,  (I.  844.) 

II.  377 
a  joint  tenant  has  a  remedy  against  his  companion,  ib. 
WATER, 

grant  of,  in  a  deed,  only  passes  a  right  of  fishing,  (II.  644.)  IV.  268 
aliter  if  "  acres  of  land  covered  with  water,''  or  "  stagnum  "  are  the 

words  used,  ib. 
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nature  of  a  right  of  way,  (II.  25.)  III.  85 

what  it  includes,  (II.  25,  n.)   III.  85,  n. 

private  way,  ib. 

could  not  be  conveyed  to  uses  before  stat.  27  Hen.  VIII.  (I.  305.) 

I.  341 
but  a  right  of  way  in  esse  will  now  pass  by  bargain  and  sale,  (II.  437.) 

IV.  100 
A  right  of  way  may  be  claimed  by, 

1.  prescription,  (II.  26.)  III.  86 

2.  grant,  (II.  27.)  III.  86 

3.  necessity,  (II.  28.)  III.  87 

all  these  founded  in  consent,  (II.  26,  n.)  III.  86,  n. 
twenty  years'  enjoyment,  (II.  28.)   III.  87 
operation  of  law,  ib. 
A  right  of  way  ; 

how  may  be  defeated,  (II.  26,  n.)  III.  86,  n. 

how  may  be  used,  (II.  31.)  III.  88 

cannot  be  devested,  (II.  33.)  III.  89 

may  be  extinguished  by  unity  of  possession,  (II.  34.)  III.  90 

Qu.  whether  it  may  be  revived,  (II.  34,  35.)  III.  90,  91 
who  are  bound  to  repair  a  way,  (II.  33.)   III.  89,  90 
WELSH  MORTGAGES,  (I.  553.  627.)  II.  69.  118 

not  liable  to  foreclosure,  (I.  697.)  II.  198 
WIDOW, 

continuing  in  possession,  is  considered  as  guardian  in  socage  to  the 

heir,  (I.  51.)  I.  50 
a  condition  that  she  shall  not  marry  is  good,  (I.  489.)  n.  22 
WIFE  is  a  good  name  of  purchase,  (II.  622.)  IV.  262.     See  Married 

Women. 
WILL.     See  Devise. 
WITNESSES, 

of  a  deed,  not  presumed  to  be  privy  to  its  contents,  (I.  679.)  II.  170 
attestation  of  a  will  by  witnesses,  (III.  53.)  VI.  49.     See  Devise. 
who  may  be  witnesses  to  a  will,  (III.  67.)  VI.  60 
becoming  blind,  handwriting  may  be  proved,  (II.  342.)  IV.  31 
WOMEN, 

attainted,  are  barred  of  dower,  (I.  206,  n.  207.)  I.  175 
alien  cannot  claim  dower,  (I.  181.  206.)  I.  159.  175 
may  hold  certain  offices,  (II.  46.)  III.  105 

marriage  is  a  revocation  of  a  woman's  will,  (III.  110.)  VI.  92.    See 
Powers. 
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WRIT, 

of  venire  ad  computandum,  (I.  531.  537.)  II.  55.  61 
of  scire  facias  ad  rehabendum  terram,  (I.  536.)  II.  60 
of  deceit.     See  Deceit. 

of  right,  close,  (I.  292.  II.  238.)  I.  267.  III.  431 
does  not  lie  for  a  donee,  (II.  243.)  III.  436 
WRITING, 

essential  to  a  deed,  (II.  324.)  IV.  24 
and  to  a  devise,  (III.  49.)  VI.  47 

Y. 
YEARS, 

estate  for.     See  Estate.  , 

mortgage  for.     See  Mortgage. 

lease  for.     See  Lease. 

bargain  and  sale  for.     See  Bargain  and  Sale. 


THE    END. 


